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REFACE TO FOURTH EDITION. 


' attention to several additions and alterations in 
dition. The Introduction has been re-in-itten and 
^/'■'i|*ortions of it, as it appeared mtiie last edition, such as 
oC dealing with the construction of Codes, have been removed 
o the Commentary on Civil Procedure which we have in prc- 
laration, and which in answer to enquiries we may state will bo 
lublished on, or shortly after, the publication of the new Code 
ind before it comes into operation. Others have been placed in 
;he text. We have acquired the copyright of the Introduction 
to the Evidence Act of the late Sir James Fitzjames Stephen 
and have incorporated it in our own. The critical portion of the 
latter has been expanded chiefly in two p.articulars. A much 
fuller statement has been given of Mr. Whitworth’s criticism of 
Sit J. Stephen’s theory of relevancy ns embodied in the Act 
than in the previous editions. Some apology may appear needed 
for the extensive citations we have made. If so, excuse will 
bo foimd both in the instructive character of the criticism in Mr. 
Whitworth’s pamphlet as also in the fact that it has been out 
of print now for some twenty-four years. We have alsi 
thought it bettor to give, for the most part, the criticism i 
the author’s oivn words rather than as before, a summary i 
such criticism of our own. Nextly premous editions thou; 
they referred to, did not, wc now think, sufficiently emphas’’ 
the criticism of the histcrical school of which Professor Thayer 
is the chief exponent. The importance of this criticism is the 
more readily recegnized, the greater the experience which is 
gained in the practical working of the Act. 

Similarly, matters have been withdrawn from, and added to 
the text. The portions withdrawn are those referred to in the 
preface to the last edition, and have been embodied ‘ e 
AiithorViCivil Procedure Code. Their place has ta 
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tiou- matter lio-nrinc ^trietly on tlm Law- of Kvidonre. Amonp'^t 
tlir (ext-ljonkn Inul under rontnimttnn for mattor wo wi«li 
parlionlarly to indioato tin* rrront work of Trofr^oor .T. H. 
Wipmoro (Troatt^o on Kvjdonro - An Knoyrlnpfylia of Statute*, 
and cA'-o*. up to Mnrrli lOftl. I vol-.. ('anadian Ivlition rnntain- 
inp Knpli**!! oa'-os). a valualdo niid n\liati«*livo l»onk written in 
an onpinal and tnrxlern ^|»^rit and tlin*. free of wliat nentliam 
call'. “ pnmpnldier !ion*-en'«iraI reason'* *' for the rules of 
rvidenee. 

The rommenlary ha*, throuplioitt been tlinrouphlv revised 
and in part re-wntten. New ra^es have heen noted np to the 
end of last year. In 5ome iiiManees either tliese cases or further 
cniividenitinn liave ne<’e-.*«itate<la cimnpe in llie Aiitliors’ views. 
We may here note, for example some of the more important 
clianpes an<l additions to wliieh we have nderred. 

Tlie (piestion <»f the adinissihilitv of judpmcnts nndor 
section I'l has heen again rcconsidereil hy Geidt, .T., in a 
careful ojiinion [Ahiun.^/i Cfiomha v. Pnrr.Ai Xnlh, 0 C. W. N., 
402 (1901), 1 whicli is helpful to dispel some of the ohscurity in 
whicli the question was left hy the judgment in Tepn Khnn v. 
Jla]oni J/o/iun, 2 C. W. N., 501 (1893). The views of Geidt, 
J., constitute a sound re-action from the loose notion that any 
judgment may go in “for what it is worth” for wliicli in our 
opinion no sanction can he found in the decisions of the 
Judicial Committee. The opinion liowcvcr e.xprcssed by tlio 
learned Judge in the first mentioned case that the judgment 
in Bhitto Krtnxvarw Kcslio Pershttd, 2 I. A., 10 (1897), was 
admitted by the Privy Council under section 42, is incorrect 
as \\n\l appear from the judgment of the Subordinate Judge in 
that case which we have been able to obtain through the 
courtesy of the Cliicf Justice of the Allaliabad High Court, 
and which has been reprinted in the Appendix. The commen- 
tary on this section has been re-written and enlarged upon this 
point. 

The important question as to the admissibility of evidence 
of conduct under section 92 has again come under considera- 
tion in several recent cases and has been dealt with at length 
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in the commentary, and at p. 481* we have stated what appears 
to us to be the true rule on the subject which has been more 
recently dealt with in an article in Nos. 20 & 21 of the Bombay 
Law Reporter of last year. As further supporting the views 
there expressed the following cases in the Addenda should 
be referred to : — Kesliavarao Bkagwant v. Bay Panda, 8 Bom. 
L. R., 287 ; Maung Bin v. Ma Hlaing, 3 L. B. R., 100 F. B. 
In Bam Sarwp v. AUdh Bakka, 107 P. L. R., 1905, e\’idence 
appears to have been allowed. The grounds on which the 
Privy Council proceeded in Ismail Mussa^ee v. Hafiz Boo, 10 
C. W. N., 570, are not clear, but the decision apparently rested on 
a construction of the document. 

Considerable additions on the subject of estoppel have been 
made to section 115, and we have thought it necessary to 
expand our observations on the nature and limits of cross- 
examination, a power which is sometimes abused. 

Other alterations and additions will be found in their res- 
pective places in the text. 

The reported cases in the text and Addenda are noted up 
to theendof 1906. For the summary’ of decisions in the Addenda 
taken from the L. B, R,, N. R., P. L. R., & 0. C., which we have 
not previously cited, we arc indebted to Mr. Sanjiva Row's 
excellent Digest. The excessive bulk of the Addenda is both 
recognized and regretted. It is due to an unfortunate accident 
which prevented for some montlis the printing off of the book 
after the whole of it had been set in type. As is, however, often 
the case with reported decisions in this country, a large number 
of those cited in the Addenda, scarcely do more in their 
favourable results, than freshen knowledge, either by recalling 
what has been previously said by other judges, or by restating 
in ampler form the concise definition of the Legislature Such 
cases therefore while they add to. do not alter the text With 
a few exceptions we have not drawn afresh on American case 
law. A very proper tendency now prevails to restrict any 

• See p»Re 58G of the present edition. 
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IX 


rxcov'-ivcritntioii Irciin thi**f‘nnrr»’. In rr .l/if«7i/ri 

Co., 42 cii. n., ;t2i, maai.) 

\\1inn roroup^ lo it no! infrequently ferven a 

purpose more ipeful than n mere ilpplav of le.irninp, yet nupt 

we think judpe the }‘en*-ihte Irreilom of modem Knpli*!! 
praetiee to ho (partieularly in lhi<» eountry) of better example 
than the leehmeality which in not nneommnnly to he found in 
the trial*' of cave.s hy the American (’ourt5. The few Ameriran 
decisjon** therefore whieh have !>een adder! are tho5e only wliirh 
ha\e heeii he!erte<l hy Prot. Wipijore in support or illipt ration 
of sueli portions of liis ex{>o*‘itioii of the law at have been quoted 
in this work. It p in*'tnieti\'e in tin- eoniiectiou to note how 
few are llie oase- on <*vidence in the I')npli-h I^iw Heports of 
recent yean* as <otnpf»r«*<l with the p.^st. Tlii*! drcum‘'tam5e i« 
due t<i file yrowiuff seiLsoof the inutility of many objections to 
evidence and t<i a desire to free nil judicial enquiry of anything 
w'hicii, without sound and cert-atii justirination, nmy baulk or 
hinder it, 'I’lie dictum of the .ludicial Committee in Atiiceroon- 
issa Khntoou v, AlKtloomxxa Khntoon, 2.*! W. 11., 208, 201), now 
represents also the vle.ws of other ICnglish Courts. It may, 
Jiow’cvcr, he necessary to add (Imt u proper interpretation and 
liberal application of tho law is not the same thing as tho abroga- 
tion of it. 

In the Appendix wc have at request restored the Proceed- 
ings in Council prior to the passing of the Bill, wdiioh appeared in 
tlic lirst tw'o editions hut were omitted in the last. We agree 
that these proceedings will be generally considered useful as 
they and the Introduction of Sir James F. Stephen, licrc 
reprinted, form a complete cxplarration of the Act by its chief 
framer and others wlio approved of, and w’ere responsible for it. 


March, 1907. 


A, A. 

J. G. W.‘ 
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Though but a comparatively short time has ehipsed .since 
the publication ol the Scoona Edition, a con-siderable luimh. r of 
cases of importance have been decided during that pened wliidi 
have been incorporated in the tc,vt. The additions m.ide arc, 
however, not limited to these. Former editions toiitaincd 
generally speaking, only those Indian casc.s wliicli are m the 
Weekly Reporter, Bengal Law Reports, Calcutta Law Rciiorts, 
Calcutta Weekly Notes and the .Authorized Law Reports The 
present edition includes also cases reported in the Madras Law 
Journal, the Bombay Law Reporter and tlie Allaliabad Law 
Journal. Further, uot merely has the whole work been revised 
and brought up to date, but portions have lieen re-written Midi 
as, amongst others, the matter relating to Brokers' Books and 
Notes m the Commentary to section 91, and other portions 
are entirely new, of which the Commentary at pp. 254—263 
dealing tvith the important and recurring question os to the 
party on whom the onus lies of prosing the voluntary character 
of a confession, may be taken as an example. The inclusion of 
all this new matter, and the desire on the Authors' part to limit 
an already bulky work as much as possible to its strict subject 
have necessitated the e.xclusion of certain matters appearing in 
the last Irora the present editions. They are, moreover, of opinion 
that the Appendices in last editions reproducing former legisla- 
tion and tlie Debates in Council upon the Evidence Act Bill 
have been sufficiently circuLited, at any rate for the present. 
Some other Appendices which dealt with Civil Procedure are 
strictly foreign to, though connected with some of, the matters 
treated by this Act. There still remains much in the te.xt it, self 
which is open to the same comment and which therefore 
appears in this edition lor the last time. Such of this and of fho 
matter already removed which relates to Civil Procedure will 
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The present edition has been revised throughout. The 
text and addenda contain all decisions reported up to the present 
month. Portions of the book have been re-written, such as 
amongst others, the notes to sections 13, 44, 45 — 47, 92 and 
110. Other portions whicli appeared in the former edition in 
tlie text have been placed in the Appendix, such as those dealing 
with Discovery, Evidence on Commission, Bes Judicato, Stamps, 
Registration, Oaths, Bankers’ Books and others. Tlic matters 
therein treated are the subject of other Acts and, with a %'i6W 
to facilitate reference, an endeavour has been made in the 
present edition to limit the notes in the body of the work to an 
exposition of the law contained in the sections to which they 
are appended. 


Calcutta,’ 
Augml, 1902. 


A. A. 

J. G. W. 
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In liio pn'parntioii of Ihi** ^ oniiiu’ntnrv on tin* Indian 
ICvidcncc Act tin* Atithors Imvo ^trivcn to niri't tin* want**, both 
of the profession and of studentn, helieviiiK that n work framed 
merely for the ib-e of one of these rlns-es will prove imsnitcd to 
the needs of the other. Much that mii^t he set out for tho'-e who 
have little Or no knowledge of the hnhjeet, in snj>prflnnus to the 
professional reader : while the close nml clnhorate detail whicli 
the practising lawyer requires i.h not only u.«elc.«v, hnt often a 
source of confusion, to the beginner. The novel scheme of tin** 
work, which is designed to sati.^fy the wants of both cinssw of 
readers, demands n few words of explanation. 

The Act is divided into three Parts and eleven Chapters. 
Kach Part and Chapter is jireccded hy an Introduction dealing 
with ita subject-matter. The Introduction prefixed to the Parts 
or main divisions of the Act are more general in clnirneter and 
broader in treatment than those whicli precede the Chapters ; 
while these again exhibit less detail than is found in the notes 
appended to the sections, Elcmcntarj' notions are explained 
and a general, and sometimes historical, survey of fJiesnbjeel 
of the sections is given in the several Introductions whicli al^u 
contain references to matters akin to, but not part of, the actual 
material of the Act. While these Introductions will, as tlu- 
Autbors hope, be of aid to students, the' separation of thdr 
subject-matter from the commentary to which alone tlic juo 
fession will in general refer, should spare the practitioiu t m 
search of decisions beating directly upon the nieunin;; ol iin 
sections unnecessary reading. A short paragrapli imm« 
follows each . section presenting with all possible , 

principle upon which it is founded and has been ena* U <i i 
paragraph is succeeded by a note of cognate section 
turn is followed by a collection of referenc* - ' 
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English, American, or Indian text-books dealing with the 
material of the section. The Authors are indebted in part for 
the idea of this arrangement to the recent work by Sir. S. L. 
Phipson on the Law of Evidence (London, 1892). Next comes 
the Commentary proper on the section which elucidates its 
important words and phrases by the aid of the case-law and 
text-books. 

The work as thus finished departs in many respects from 
the original and advertised plan of its Authors. At the outset 
they proposed to ^vTite a short Commentary for the use of the 
profession only and to collect therein the provisions of all other 
Acts on the Indian Statute-book which touch upon this branch 
of the law. They, however, realised in the course of their task 
that though a book so planned might be of assistance to members 
of the profession practising in the Presidency Towns with large 
libraries available for reference, it would yet be of little use to 
others in the mofussil. The attempt to ser\’c a ^rider circle of 
readers has entailed a large increase in the bulk of the work 
beyond the limits originally proposed, while tlie length of time 
consumed in its preparation in its modified form has prevented 
the inclusion of that complete collection of provisions of other 
Acts bearing upon this branch of the law to which allusion has 
been made. The more important of these provisions (taken from 
more than a hundred Acts and Regulations) will, however, be 
found in the Commentary and, should another edition be called 
for, the Authors hope to make it complete in this respect. At 
the instance of several correspondents the Authors have repub- 
lished a full record of the proceedings in Council and of the Law 
Commissioners relative to the preparation of this Act ; as also 
the text of the preceding Act (11 of 1855) with reference to the 
provisions of -which many of the decisions here cited were 
decided. The full Index which closes the book will, it is hoped, 
notwithstanding the increased bulk of the work, render the 
search for references both easy and expeditious. 

The authors desire to acknowledge the as.' 9 istance they 
derived from the standard works on the Law of 'Evidence 
! : in this country, in England, and in America. In 
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especial, much aid has been gained from the American text- 
books, amongst which arc perhaps the most valuable and 
scientific works on this branch of the law. The Law of Evidence 
as it obtains in the Courts of the United States is founded upon 
the English Law and is in nearly every respect identical with the 
law which prevails in England and in this country ; and though 
it is not of binding authority upon Indian Judges, yet the 
decisions of those Courts are as Lord Chief Justice Cockburn 
said in England {Scaramanga v. Stamp,' L. R., 5 C. P. D., 295, 
303), and Sir Lawrence Peel obser\’cd in this country {Braddon 
V. Ahbot, Tailor and Bell's Reports, 342, 359, 360 ; Malcolm 
V, Smith, ib., 283, 288), of great value to a correct determination 
of questions for which our own or the English law offers no 
solution.* Following the Table of Cases cited is printed a Biblio- 
graphy, the first published, of works upon the Law of Evidence. 
References in the text to any of these works are to the last 
editions, unless where othenvise e-xpressly stated. Every effort 
has been made to collect the whole of the Indian case-law 
touching the subject of evidence. The decisions reported during 
the progress of this work through the press (up to and including 
the month of December 1897) are collected in the Addenda. 


Calcutta, ] A. A. 

March, 1898. / J. G. W. 


But cee aUo obaervatioos in Preface to tbe Fourth Edition. 
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editions. Tliaytt a Caaea on Evidence, p. 1023.) * 


/■ondon, 1761. 



BlBLIOQRAPnY. 


Ixxxv 


1801. A Compendium of the Iaw of Evidence, by Thomas Peake. 

London, 1801. 

1802. The Rules of Evidence on Picas of the Crown illustrated from 
Printed and Manuscript Trials and Cases, by Leonard McNally, 2 vols. 

London and Dublin, 1802. 

1810. A Digest of the Law of Evidence in Civil and Criminal Cases, by 
Zephaniab Swift, one of the Judges of the Supreme Court of the State of 
Connecticut. 

Hartford, 1810. 

1812. The Philosophy of Evidence, by Daniel M’Kinnon- 

London, 1812. 

1814. A treatise on the Law of Evidence, by the Right Hon. S. Slarch 
Phillips and Ames, and (subsequently) Thomas .James Arnold. 

London, 1814. 

[2n(l Ed., 1816; 3rd Ed.. 1817; 4th Ed-. 1820 ; 5th Ed., 1822; 6th Ed., 1824; 7th 
Ed., 1829 ; 8tl* Ed., 1838 ; 9th Ed., 1843 ; 10th Ed , 1852 (latest). Ed.] 

1820. .tVn Essay on the Principles of Evidence and their application to 
subjects of judicial enquiry, by James Glassford. 

4 Bdinburffk, 1820. 

1824. A practical treatise on the Law of Evidence, by Thomas Starkie, 
3 vols. 

London, 1824. 

[2nd Ed.. 1833 (2 vols.) ; 3rd Ed.. 1842 (3 vols.) ; 4th Ed.. 1853 (latest), by George 
llorley * '■ • - • - • There is an American Edition (lOth, 

1870) U ;7ith references to American Cases by 

George 

1825. A treatise on Judicial Evidence extracted from the Manuscripts of 
Jeremy Bentham, Esq., by JI. Dumont, Member of the Repre.sentative and 
Sovereign Council of Geneva. Translated into English. 

London, 1825, 

[A translation of Dumont’s “ Traite des Preuves Jndjciaires,” published in 1823 
V. post, 1827. Ed.] 

1825. A practical treatise on the settling of evidence for trials at Htsi 
Prius and on the preparing* and arranging the necessarj’ proofs, by Isaac 
Espinasse. 

London, 1825. 

[This is a 2nd Ed. : quart date of first. £d.] 

1825. Evidence forming a title of the Code of legal proceedings 
according to the plan proposed lij’ Crofton Uniacke, Esq., by S. B. Harrison. 

London, 1825 

[An early attempt at codification. E<L] 

1827. Roscoe’fl Digest of the I.aw of Evidence on the trial of Actions at 
•Ytn’ Prtus. 

London, 1827. 

iQuorre title of first edition ; 2nd Ed., 1631 ; 3nl Ed., 1894 ; 4til 5di EA« 

1839 ; Cth Etl., 1844 ; 7th Ed., 1849 ; 8th Ed., 1851 ; 



ixxxvi 


.BIBUOORAFHV. 


lltliEd., 186G; 12tli Ed., 1870; 13th Ed., 1875} 14th Ed.,, 1879; 15th Ed., 1884; 
l6th Ed., 1891 (latest), 2 voK, by Jlaorice Powell. Ed.] 

1827. Rationale of Judicial Evidence specially applied to English Practice 
from the Manuscripts of Jeremy Benthani, Esq., Bencher of Lincoln’s Inn. in 
five volumes. Ed John S Mill 

. London, 1827. 

[The jiapera from which this work was extiactccl were writt<‘n hy Benthani at vnii- 
ous times from the year 1802 to 1812. They conipiise a %ery minute exjKjsition of 
hh cnews on all the branches of the subject of judicial evidence, intermixed willi criti- 
cisms on the Law of Evidence as it was establishei! in England and with incidental 
remaikfl on the state of that branch of law in most ot the continental systems of 
junspriidence. Rentliam’s speculations on .fudicial Evidence had aheady been 
pubUshed in a more condensed form byM. Dumont ot itenevAin the “ Traite des Preu- 
ves Jiidiciaires,” {lubhsbed in 182;{, an English translation of which appeared in 1825. 
See anU, and the Preface of J. S. Mill. As Piofessor Wigmore says, in less than three 
generations nearly cseiy refoim which Bcntham a<lvocated tor the Law of Evidence 
has come to pass Law of Evidence, vol i«. § 22.»1 Ed J 

1830. A practical tjcatise outlie (iom-Ml Pniitiples iiiul Eh’incntary Kulcb 
of the Law of Evidence, by Riclmid Gaido. 

London, 1830. 

1831. An E-viuiiinatiuit of the Uulc> of Law lespec ting the adiulasiou of 

extrinsic evidence m aid of flic inteipivtjitjon of M’lll* In the Right Hon. Sir 
James Wigram * 

. Loudon, 1831, 

[2nd Ed., 1835 ; 3rd Ed., 1840 ; 4th Ed., 1858 (iatest), by W. Knox Wigram. Ed-] 

1834. A treatise on the Law of Evideiue jn t^forland by Geoige T«it. 

EdiiihuryA, 1834. 

[This is the 3rd Edition by Adam Urquhart Ed.] 

1835. Roscoe’s Digest of the Law of Evidence in t'riininnl cases 

London, 1835, 


1836 A treatise on the L.iw of Evidence in the Courts of Eqnitv bj 
Richard Newconila* GresVy. 

London, IS.'iG. 

[A work dealing with the byntciii of evidence pievnlent in the Couit of Clianccry, 
2 ul Ed., 1817 (latest), by Cliristoplicr .\ldcrson Calvert. Ed ] 

1838. AnEssiiv on the lYmciples «{ Cimiimtputi.i! E\idoiHv, bj William 


London, 1838 

[Qna-n dale of 2n<l VaI. ; 3itl IM., I8.W ; 4th Ed.. lWi2 (latcKU, edited by Alfred 
Wilts. Ed.) 

1842. A treatise on the Admissibility of Confessions and C]ii'l)ciJ"e of 
JjrorsinCrimin,-ln‘rsinEngIandandIrel««d,li\ llonrj If.Joj 

Dublin, 1842, 

1842 A treatise on the tun of Evidmiu*, by Simon Crecnicaf, ll.ii. 

Philadelphia, 1812. 



niBUORRAI’UY. 


’Ix'xxvli 


- V [Ist in one rol. ; 2n(I Kd.. 1844 — l84G;3r(l fM., 2 vol-i., 1840, g(/n*renV(d subse- 
quent editions until 1800. the date of the last edition in 3 voU., revised with nddilions 
by .William Draper Lewis, who states in his preface that in upwards of 20,000 cases on 
evidence, the Courts have refcrml to some section of Mr. (Ireenleaf’s work to support 
their decisions. Ed.] • _ • • • - , . 

1844 A treatise on presumptions of Law and Fact with tlic theory' and 
rules of presumptive or circumstantial proof in Criminal cases, by W’. 51. Be.st. 
. 1 ' London, 1844. 

[The' 1844 Ed. is the oriTy edition of thU work. Ed.] 

1848. A treatise on the Law of Evidence as edministered in England 
and Ireland with illustrations from American and other foreign Laws, liy IIib 
H onour Judge Pitt Taylor. 

London^ 1848. 

titloof firstedjtion;2nd Ed.l85."»;3rd Ed.. 1858;4th Ed.. 1864; 6th Ed.* 
18C8; 6tli Ed, 1872; 7th Ed,, 1878; 8tJ» Ed.. 1885; 9th Ed.. 1895; JOfh Ed., 1900. 
by W. E. Hume Williams, k c. The references throuj:hout this work are to the lOfh 
edition by G. Pitt Lewis, q.c.] 

1840. The Principles of the Law of Evidence with elementary rules for 
conducting the examination and cross-examination of witnesses, by 5Y. M Best 

London, 1849. 

[2nd Kd , 1865 ; 3rd Ed , 1860 ; 4th hkl.. I8GG : 6tli Ed.. 1870 ; 6th Ed., 1875 ; 7th 
Ed., 1883 i 8th Kd , 1893 (latest), by J. M Lely, with Notes to American and Canadian 
Cases, by Charles E. Cliamlierlayno of the Boston Bar. Ed.] 

I860 Tlie History and 1‘rinciplc.s of the Law of Evidence as illustrating 
oup social progress, by John George Pbillimore 

London, 1850, 

1855. A treatise on tlie I.aw of Evidence in .Scotland, by WiDjani Gillespie 
Dickson 2 vols. 

Edinburgh, 1855 

[2ad Ed., 18G4 ; 3rd Ed. (T) 1887, by P.J. Hamilton Grierson. Ed.] 

1856. Powell’s Principles end Practice of the Law of Evidence 

London, 185G 


1861. A treatise on Facts as subjects of Enquiry by 
Bam. 


Jury, by James 
London, 1861. 


ing a case to the jury ; Whewell on Tlieory and Fact , Hoffman’s fifty resolutions in re- 
gard to professional deportment , cases of mistaken identity and erroneous conviction. 
Kd.] 

1865. Privilege of confessions, rehgions, by Baddely, 

1808 A treatise on the Nature, Principles and tl e Buies of Circumstantial 
Ev dcncc, especially that of the presumptive kind in criminal ca«es, by A. JI. 
Uiirrill. 

AV.r York. IRGR. 



Ixxxviii 




1872. A tieatise on tho Law of Estoppel and its application in practice, 
by Melville M. Bigelow. 

Botlon, 1872. 

[Q«<credateof 2ndand3rdEd. ; 4th Ed., 1886 ;5tb Ed., 1890 (latest). Ed.] 

/ 1876. A Digest of the Law of Evidence, by Sir James Fitqamcs 

Stephen. 

. ■ _ London^ 1876. 

[Reprinted with alight olterationa, September, 1876 ; December, 1876 ; with many 
alterations, 1877 ; 2nd Ed., 1881 ; 3rd Ed., 1887 ; 4th Ed., 1893 (latest). There is also 
an American Edition (Boston, 1886), from the fourth English Edition, ivithKotes 
from American cases, including those of J. W. May. Ed.) 

1877. A Commentary on the Lan of Evidence in Civil Issues, by Francis 
Wharton. Ltb. 

Philadelphia, 1877 

I2nd Ed., 1879 i 3fd Ed., 1888 (latest). Ed.] 

1879. Famous cases of Circumstantml Evzdencp by S M. P]ullip.s. 

Jveey, 187y. 

[This is the 4th American Edition of the English ivork by the author of Phillips 
on Evidence. Ed.) 

1880. An Exposition of the Practice relative to the Kight to Begin and 
Replf. V "VV. M. Best. 

LuyUngton, N J„ 1880. 

[This la an American Edition of the English work. Queert date. Ed.) 

1880. . A treatise on the Law o! Evidence in Criminal Issues, bv Francis 
Wharton, tt.D. 8tb Ed. 

Phifadelpkia, 1880. 

. [gfh Ed., 1880; 0th Ed. (latest). »««4 tv... . po « .. . .. - - - . 

this l)Ook was one of the Tofumes of 
editions of which are as follows : 1st F . . 

len*?. afli T.M iBfii . n«f. i:*.! laro-'i.i. i j ■ . * 

Luiv 1.U.J 

1883, The Theory of the Lnw of Evidence as established in the United 
States and of the Conduct of the Examination of Witnes*es, by W. Reynolds. 

Chicago, 1883. 

' [2nd Ed , 1890 ; 3rd Ed., 1897. Ed,] 

1883. The Lnw of Expert Testimony, by 11. W. Roger'!, i.L.n. 

St. Louis, J/o., 1883. 

[2nd Ed., 1891, rc-writfcn and enlarged. Ed.) 

1884. The l>w of Estoppel, by L. F. Everest and E. Strode. 

London, 1884. 

1886. A lrc,il!,r nn Cmmimicntion l.y Tclogwpl,, l,y MoTtis Gtiiy. 

Poston, 1885. 

Evlto”'‘E,M ’'i™ »! tho I...- of 



niBLIOORAFIIY. 


Ixxxtx 


1886. The Law of Presumptive Ex’idcncc including presumptions, both 
of law and of fact, and the burden of proof both in Civil and Criminal cases, 
by John D. Lawson. 

•Jan Francisco 1886. 

[The Jaw of presumptive evidence is here reduced to definite rules. Ed.] 

1880. The Law of Expert and Opinion Evidence reduced to rules, by John 
D. liawson. 

San Francisco, 1886. 

1886. Wood’s Practice Evidence for ready use m the trial of cau-'cs, by 
H. G. Wood. 

Few i’otk, 1886, 

1887. A treatise on tlie Laxv of Witnesses, by Stewart Rr.p.'ilje. 

• Few Yorh, 1887. 

1887. Law of Evidence under the Code of Civil Procedure of the State 
of New York, by Henry E. Warner. 

Albant/, 1887* 

. 1887, The Practice relating to Witnesses m all matters and proceedings, 

Civil and Criminal, at, after, and before the trial, or hearing both m the superior 
and inferior Courts, by Walter S. Sicbel. 

London, 1687. 

1888. Ad Essay on the Principles of Estoppel, by M. Cabab^. 

London, 1888. 

1889. Privileged Communications as a branch of Legal Evidence, by 
John Frelingbuyscn Hageman. 

A’lfio Jersey, 1889. 

1889. The Ohio Law of Opinion Evidence, expert and non-expert, by 
Francis B. James. 

Gtncttma({, 1889. 

1891. A brief on the modes of proving the facts most frequently in issue 
or collaterally in question on the trial of Civil or Criminal cases, by Austin 
Abbott of the New York Bar. 

Few York, 1891. 

[By the same author “ A brief lor the trial of civil issues before a jury ” and “ A 
brief for the trial of criminal cases.’* See also 1895. Ed.] 

1892. The Law of Evidence, by Sidney L. Phipson. 

London, 1892. 

[2nd Ed., 1808 ; 3rd Ed., 1902.] 

1892. The General Principles of the Law of Evidence with their applica- 
tion to the trial of civil actions and criminal cases, 3 vols , by Frank S. Iticc. 

Rochester, F. 1892. 

[The first' two volumes deal with civil actions and the tliird with criminal cases. 

Ed.] 

1892. A treati«c on the Law of Identification, by G. E. Harris. 

Albany, 1892 



BIBUOGEAFHY. 


[Identity of i)ersons and thingv-aiumate and inaniiuate— livincc and dead— mia- 
tnken identity— t;or/)?/9 t/e/iXi— opinion evidence. The autiior omita the subject of 
poisoning and dro\vning. Ed-] 

1Q92. Select Case-^ on Evidence at the ('onimon Law «it]t notes, by J. B. 
Tlinjer, Lt.P., I’rofessor ol Eaw at Harvaid rnivergitv 

Camhige, 1892. 

[“ The only writer who fia.s added much to our know/edge of the principles of evi- 
dence since Bentham Sir WilJiam Markhy in Preface to his Indian Evidence Act.] 

1893 A treatise on tlieAdinissibilitv of Parol Evidence m respect to writ- 
ten instruments, by Irving Browne. 

New Pori, 1893. 

1894. Tlie Tlicoryand IVaetire of the L.tw of Evidence by IVillmni Wills. 

London, 1894. 

1894 A treatise on Disputed Ibmdwnting .md the deternuniition of 
genuine from forged signatures. The cjiar-icfer and composition of inks and 
their determination by chemical tests The effect of uge on documents, by 
W. E. Hagan. Expert in Handwriting 

New I'oti, 1894. 

[iSeeabo la? EiiiiT — .^la<|ujlbgc, Dccalquago ttrapliotypie pai Ciiistave Has^e, Paris, 
1808 Ed.] 

1895 Select c.ise.s in the Law of Evidence as applied during the exaririnu- 
tion of witnesses, by Aiislin Abbott, lld. 

New York, 1896. 

1895 The tnkingof Evidence on Commission, by W. E. Hume Williams 
and A. Ramer Macklin. 

Londw, 1895. 

1896. Tlie Law ol Evidence m Civil Cases, ly Bun W. Jones, 3 vols. 

Snn Franoiseo, 1899, 

1896. A preliminary Tieatise <m -Evidence at the Common Law, Part 
I, Development of Trial by Juiy-, by J. B Tlmyer, i.l.i). 

Boston, J89G- 

1896. A treatise on the Law of CiiCUinstuHtial Evidence, by Arthur P 
Will. . 

Philadelphia, 1896. 

1898 The Law of Evidence in Criinin.il caves under the Act of 1898 by 
Ernest .Vrtliiir .Telf. ’ 

London, 1898. 

1898. A Prelimiiinr)' Treatise on Evidonte at the Common Law. by James 
Bradley Tlmyer, i.i..u 

London 1898. 

[This H fhcjfiill work of wliicli the voluuies j.iil,lnlic»l m ISOO contained the first 
lour Cliapters. E<1.] 

1808. Hill,.. ,.( Kvidenu- ... pn-cnl.p.l l.y tl,. CoH.nmn La,, (at tin- tiiiil 
of a* firms anri propciylings, by (teoige W. Bradner. 

Chiciigo, 1898. 



QIBUOaKAPItV. 


xci 


1899. Compendium of Evidence, by 1). Augustus Straker. 

Detroit, 1899, 

1004. Treatise on Evidence. An Enc 5 'clt)j*ediu of Statutes and cases 
until Jlarcli 1904. Canadian Edition in 4 vols , l)y .7. K. Wigtnore 


(Works o.v the Law ot Evibence rx IxniA.) 

1858 The Law of Evidence applicable to tlic Courts of the Late East 
India Company explained in a course of lectures delivered by the llon’hle John 
Bnice Norton, Barnster-at-Law. Advocate-Ocnoral of Jladrrs 

Miidios, 1858. 

(2nd Ed., 1859; 3rd ^Hcere date; 4th Ed , 1865; 5th Ed., querre date; f>tli 
E<L, 186S; 7th Ed, 1869. This book contains the substance of the lectures the 
author delivered as Professor of Law in the Madras Presidency College-! 

1862 A Manuel of the Law of Evidence of the Madras TroMnees, by J B. 
Kindorsley, Madras Civil Service and of Lincoln’s Inn 

ITliU is the date of 2nd Edition : 3rd Ed.. 1865. Ed.] 

1862 The Law of Evidence as administered m England and applied to 
India, by Joseph Goodeve. Bernster-at-La". Acting Master of the Supreme 
Court of Calcutta, and Lecturer on Law and £<!«•♦.'■ Presidency College 

Calcutta, 1862. 

[In the preface the author sa>a . — “ .Some prouress had been made m the work be- 
fore he had become auarc of the esislence of, and more before he had seen, the able 
treatise of Mr. Norton — ‘The Law of Evidence applicable to the Courts of the East 
India Company,’ — a treatise, how ever, which in effect addrcs.ses itself still more generally 
tothel-awof Evidence, and, of course, toEnglLsh aa well os Indian Law, and which is 
justly entitled to a higher and more ambitious designation. Reganl being had, iiowover, 
to the somewhat differing scope and charactei of the two works, and the wideness of the 
field open to liotli, it was felt tliat there was still abundant room for each; and the 

author persevered in his original design it is trusted that the pnieheol 

character to which at the same time it aspires will not make it useless to those ot more 
advanced position.” Tlic author subsequently, and in 1872 after the pas.sing of the 
Evidence Act, published a Hupplemcnt to this book. Ed ] 

1867. The Law of Esndence in British India, by C. D Field. 

Culeutla, 1807 

12nd Ed , 1873 , 3rd Ed . 1878 ; 4th Ed.. 1884 ; 5th Ed.. 1894. Tlie preface of the 
first edition is dated Ist May 1SG7. Tlic first edition dealt in Part I witli the general 
outlines of the Law of Evidence. In Part II, the Old Evidence Act (11 of 1855) was 
reprinted and notes were opjiended to its sections. The acetioas of two other Acts 
touching the subject of evidence w as al-.o reprinted with annotations, n*., as. 9S, 
145—150, 202—205, 3GG, 140, 154 of Act XXV of I8C1 ; (Cr. Pr. Cwle) ; s.s. 4, 20 of Act 
"XIV of 1859 (Limitation). In the preface the author as his apology for coming before 
the public on ground already occupied by the able works of ilr. Norton and 
Mr. Ooodevo says ; — “ Tliese works have long since taken MfiV appropriate places in 
the Indian Law Library beyond the reach of competition or criticism. The present 
publication seeks to fill a place, wliich the author ventures to think, is as yet unoccu- 
pied. It is Intended to be a small practical treatfae MiWy for Mofussd use and for the 
ilofussil Courts.” The author in his preface to tho 2nd Edition, published after the 
appearance of this Act (April 1873), which preface Is reprinted in the last edition says 
that ” It is rather a new h^k than a new e^tion, tlie contents having increased three- 
fold and the matter of the first edition (no fara-s it was then relevant) having l^n 
recast in a new shajw.” Ed.] 



BIBUOGRAPHT. 


xcii 


1872. An Introduction to the E^dence Act. The Principles of Judicial 
Evidence, bv James FitJrjaines Stephen, Q.c. 

London, 1872. 

[Several times reprinted j last reprint, Calcntfa, 1902. Ed.J 

1872. The Indian Evidence .Vet (I of 1872) being a Supplement to “ The 
Law of Evidence as administered in England and applied to India,” bp Joseph 
Goodere. 

Calctitt'i, 1872. 

[See ante, 16G3, tor author’s principal treatise. Ed.) 

1872 The Indian Evidence Act (I of 1872). together with an Introduction 
and Esplanctorv Notes. Rulings of the Touits /rd Index, by Pir Henry Stewart 
Cnmungham, k.c.i.x. 

Madras, 1872. 

[9th Ed. (latest), 1894.) 

1873. The Law of Evidence applicable to India .'dapted to the Indian Evi- 
dence Act (I of 1872), by John Bruce Norton. late .Idvoeete-General of Madras. 

1873. 

[8th Ed., 187.1 ; 0th Ed.. 1S77. Edited by W. M. Scharlieb. The 8th and 9tb Edi- 
tions at« appatentiy so styled in continuation of the Editions of the author’s previous 
work first puWi<hed in 1833 ) , 

1876. The Theory of Relevancy for the purpo'.e of Judicial Evidence, 
by George Clifford IVhitworth, RomlKiy Civil .“Sei^nce. 

Somba!/, 1876, 

[Sod Ed., ISSI, Ed.] 

1883. The Indian Evndence Act \'ith speeches delivered by the Law Mem- 
ber with reference to the Indian Evidence Bill, etc., by C. G. Lewis. 

Caleutia, 1882. 

1890. The Indian Evidence Acts (I and XVIII of 1872), with an Introdnc- 
tion on the Trinciples of .Iiidiciel Evidence and CommenteriM, by ITilliam 
Griffith, Bprrister-flt-Law 

Aondon, 1890. 

1893. E-stoppel by3Ir.tter of Record in Civil suits in Indh”, by L. Brough- 
ton. 

London, 1893. 

1893. The Law of Estoppel in BritMi India (Tagore Lew Lecture^, 1803) 

by .\rthiir Ce?per« 2 . ' ’’ 

CalcnUn, 1893, 

[.\ second edition w<ts published in 1806 under the title “ Estoppel by representa- 
tion and Tta Judi^aia." E«l.) 

1894. The Indian Evidence Act -ttith note^, mu-stTative cases and other 
evpl.^natory remarks and coramenN, etc., by Ki-»hori Lull S.irJcflr, a.A., b l. 

Caleutla. 

JSntl Ed., 1804. Qa'rre data ol 1st Edition. Ed.] 

Pirt/r^'u V nijuy Kp.fli Jt.Irn .nd 

Calcutta, 1894. 



mBLIOORAPHY. 


1894. A treatise on the Law of Res Judicata, by Hukm Chnnd. 

London, 189-1. 


fPrinted at Bombay. Ed.] 

1895. The Law of Evidence in British India uith Notes, etc., by A. C. 
Mitra. 

Cahnlta, 1895. 

1898. The Indian Evidence Act (No- 1 of 1872 ns amended by Act XVIII 
of 1872), together with an Introduction and Explanatory Notes, Rulings of the 
Courts and Index, by Tnrapada Bancrji. b.l. 

Ccileulla, 189G 

1897. The Indian Evidence Act with notes, bySir^Villiam Markby, k.c.i.e., 
late a Judge of the High Court of Judicature at Calcutta ; Render m Indian Law 
in the University of Oxford. 

London, 1897 


(B) CLASSIFICATION BV NAMES OF AUTHORS 

2\0TE. — For the xcorla of the authors, see the entry gnen in the previous list 
against the date mentioned tn this. 


(AUTHORS OF WORK ON THE ENGLISH, SCOTCH. AND AMERICAN LAWS 
OF EVIDENCE.) 


Abbott, 1891, 1895. 
Anonymous, 1735, 1761. 
Bigelow, 1872. 

Bradner, 1898. 

Browne, 1893 
Burrill, 1868. 

Cabab^, 1888. 

Dickson, 1855. 
Kspinasse, 1825 
Garde, 1830. 

Gilbert, 1750. 

Glassford, 1820. 

Gray, 1885. 

Greenlcaf, 1842. 

Gresley, 1836. 

Hagan, 1894. 

Hageman, 1889. 

Harrb, 1892. 

Harrison, 1825. 

James. 1889. 

Jelf, 1898. 

Jones, 1896. 

Joy, 1842. 

.Lawson, 1886. 

Macklln, 1805. 
M'Klnnon, 1812. 
JlacNally, 1802. 

Peake, 1801. 


Bentliam, 1825, 1827. 
Best, 1844, 1849, 1680. 
Phillimore. 1850. 

Phillips, 1814, 1879. 
Phipson, 1892. 

Powell, 1856. 

Ram, 1861 
Rapalje, 1887. 

Reynolds, 1883. 

Rice, 1892. 

Rogers, 1883. 

Roscoc, 1827, 1835. 
Sichel. 1887, 

Starkie, 1824. 

Stephen, 1876. 

Straker, 1899. 

Swift, 1810. 

Tail, 1834. 

Thayer, 1892, 1896, 1898. 
Taylor, 1848. 

Warner, 1687. 

\Mjarton. 1877, 1880. 
^^^g^lo^e, 1904. 

Wigram, 1831. 

Will. 1896. 

Williams,'' 1895. 

Wms, 1838, 1894 
Wood, 18SG. 



SCIV 


BIBUOaitAl’IIY. 


(AUTHORS OF WORKS OX THE LAW OF EVIDENCE IN INDL4.) , i 

Banerjee, I89G. 

Broupliton, 1893. 

Casper«7., 1893. 

Cunninzliam, 1872. 

Field, 1807. 

Ooodere, 1862, 1872. 

Griffiths. 1890. 

Hukni Chftnd, 1894 
Kindersley, 1862. 

(C) CLASSIFIC.ATION BY SUB.rECTS TREATED OF. 

SOTE.—For Iht xcorli of tht aythori, see the entnj given in (he Chronologicnl 
List against the tlate mentioned in (his. 


Lewis, 1882. 

Mnrkby, 1897. 

Mitra (A C.), 1895. 
^Iitra and .Sircar, 1894. 
Norton, 1858, 1877. 
Sirkar, 1894 
Stephen, 1872. 
Wliitworth, 187.5. 


HISTORY OK THE LAW OF EVIDENCE. 
Phillimore. 1850 


GENERAL WORKS ON THE LAW OF EVIDENCE. 


Anonyiiio«s. 1735, 1761. 
Bradner, 1898. 

Bentham, 182.5, 1827. 
Best, 1849. 

Dickson, 185.5 
Garde. 1830. 

Gilbert. 1760. 

GUssford. 1820. 
Greenleaf, 1842. 
Harrison, 182.5. 

Jones, 18%. 

M’Kinnon, 1812. 

Peake. 1801. 
l*liilU|w, 1814. 


Pliip'.on. 1892, 

Powell. 1856 
Ram, 1801 
Reynolds, 1883. 

Rice. 1892 
Marlue, 1824. 

.'^trokei, 1899. 

.Swift, 1810 
.Stephen. 1870. 

Tnit. 1834 
Tayloi. 1848. 

Tluyer, 1892, 189C, 1898. 
Whaiton, 1877, 1880. 
Wipmore, 1904. 

Wills. 1894. 

Wood, 1886. 


EVIDENCE IN COURT.S OF EQUITY, 
Greeley, 1830. 

XJ.SI PRIU.S EVIDENCIL 

Peake, 1801. 
RoBcoe, 1827. 


Ab1»ott, 1891. IS95. 
Eejiino-sse. 1825. 


EVIDENCE IN CRIHLVAL CASE.'«. 

Burrill, infiS. 

.lelf. 1898. 

MncNnIlv. 1802, 


Rice, 1892. 
Roscoe, 1835. 
Wharton, 1880. 


RELEVANCY (See Jr / 1 of 1872, as. .5—10) 
Whitnorth. 187.5. 


Cli:CU.M,STANTIAL 


KVlDEXCIk 

Will. 1890. 
Wills. 1858. 


Rurnll. l80s. 
I'hilfi)". 1879. • 



liinuoaiiApnY. 


xcv 


CONFKSSIOXS AND CHALLKNOE OK JUnonS (Seo Act I of 1872, 24—20). 

Joy, 1842. 

Bnddely (religions), 1805. 

Saif. — See alv) works on Criminal Evidence. 

EXPERT AND OPINION EVIDENCE (See Act I of 1872, os. 45—51). 

Harris, 1802, Ijiwson, 188(1. 

James, 1880. Rogers, 1883. 

EVIDENCE ON COSI5IISSION. 

Hume, Willinms A .Mncklin, 180.5 
PRESU5IPTIONS (See Art I of 1872, as. 70—00, 101—114). 

Best, 1844. BurrilJ, 1808. 

Lawson, 18SC. 

iVofe.— The work “Jlathcwa on Presumptive Evidence " h.i« not come 
into the editor’s hands. 

EXTRINSIC EVIDENCE AS AFFEOriNG DOCIDIENTS. 

(See Ad I of 1872. as 91—100.) 

Wigram. 1831. Browne, 1803. 

BURDEN OF PROOF (See Ad I of 1802. as 101—111) 

Beat. 1880. I.aw 80 n. 1888. 

ESTOPPEL (Seo Ad I of 1872. as. 116—117) 

Bigelow, 1872. Caspersz, 1803. 

Cababe. 1888. Everest ami Strode, 1884. 

Hukm Cband, 1894. 

W1TNE.SSES (.See Ad I of 1872. as, 118—106). 

Ram. 18C1. 

Reynolds, 188.3 

Sichel. 1887. ^ 

PRIVILEGED COJIMUNICATIOSS (See Ad / of 1872, as, 121—132). 

Hageman, 1880 

RIGHT TO BEGIN AND REPLY. 

Best, 1880. 


Best, 1849. 
RaiTalJe, 1887. 


HANDWRITING. 
Hagan, 1894 



XCVl 


BIBUOGKAPilY 


Harris, 1892. 


IDENTIFICATION. 

Ram, 1861. 


COMSrUNJCATION BY TELEGRATH. 
Gray, 1885. 

EVIDENCE UNDER THE NEW YORK CODE. 
Warner, 1887. 


TEXT-BOOKS ON INDIAN LAW OP EVIDENCE PRIOR TO ACT I OF 1872 
• Field, 18C7. Gooclcve, 1802. 

Kinderaley, 1802. Norton, 1858. 


COMMENTARIES ON THE INDIAN EVIDENCE ACT {Act I of 1872). 


Banerji, 1890. 
Broughton, 1893. 
Capersz, 1893. 
Cunningham, 1872. 
Field, 1873. 
Goodeve, 1872. 
GrUhtlia, 1890. 


Lewis, 1882. 

Markby, 1897. 

Mitra (A. C.), 1859. 

Mitra (B K.), and Sirkar, 1894. 
Norton, 1873. 

Sarkar, 1894. 

Stephen, 1872. 


Whitworth, 1875. 



THE 


LAAV OF EVIDENCE 

ArPLICAOLC TO 

BRITISH INDIA. 


GENERAL INTRODUCTION. 

PRELlMIXAnV. 

The substantive law of this country defines the rights, duties and habihties svideac 
the ascertainment of which is the purpose of eveiy mdicial proceeding The Cri* S 5 jecti\ 
minal branch of that law is contained m the Indian renal Code, as also m various law 
special and local laws dealing ^vith the subject. The substantive cml law of India 
has not as 5*6 ' ^ ^ « .. . ... various Acts 

of the Indiai ■ ‘ • ’ lia and in the 

personal bw ' *’ . special provi- 

sion exists, the Courts are enjoined to act according to justice, equity and good 
c ‘ . .. • 1 w .1 . • . 1 f . . . . 

s 

6 

adjective law, logically defined, is the sufficient reason for assenting to a 
proposition astrue.(l) Practically considered, it is the cstabhshmont of facts m 
issue (ascertained in each particular case by the pleadings and settlement 
of issues) bj proper legal means to the satisfaction of the Court.( 2 ) This is done 
'■ ” ’ ' *' *■ which is to all legal practice 

it may be concerned about, 
evidence ” ore distinguished in 
tins; that prooi is me eucci 01 it:»mtoicv»a«u^.o, while evidence is the medium of 
proof.( 3 ) The facts out of which the rights and habilities arise must be 
determined correctly. Facts which come in question in Courts of justice arc 
enquired into and determined in precisely the aame way as doubtful or disputed 
facts are enquired into and determined by men in general except so far a? 
positive law has interposed with rules to secure unpartiahty and accuracy of 
decision or to exclude collateral mischief likely to result from the mvcstigation.( 4 ) 

Some portions of the law of Evidence such as those which deal with the 
relevancy of facts arc intimately connected with the whole theory of human 


(l) Wiirtca. Et.. J 1, a.. Cr. Er., { 2. 
(!) Bc«t, Et.. { 10. 

(3) th. 
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THE 


LAW OF EVIDENCE 

ArrMCADLE TO 

BRITISH INDIA. 


GENERAL INTRODUCTION. 

PREUSIIXARV. 

The substantive bw o! this country defines the rights, duties and habihties Bvideneo 
the ascertainment of whicli is the purpose of every judicial proceeding. The Cri- 
minal branch of that law is contained in the Indian Penal Code, as abo in various jw. 
special and local laws dealing with tlie subject. The substantive cml law of India 
has not as ye ' ’ - ’ p •• • ... various Acts 

of the Indiat ! ba and in the 

personal law “ “ special provd- 

sion exists, the Courts are enjoined to act according to justice, equity and good 
conscience. Adjective law dehnes the pleading, procedure and proof by which the 
substantne law is apphed in practice. It is the maclunery by which that law is 
set and kept in motion. The rules relating to pleading and procedure are contained 
m the Civil and Criminal Procedure Codes Proof, the remaining branch of 
adjective law, logically defined, is the sufficient reason for assenting to a 
proposition as true (1) Practically considered, it is the establishment of facts m 
issue (ascertained m each particubr case by the pleadings and settlement 
of issues) by proper legal means to the satisfaction of the Court.(2) This is done 

which is to all legal practice 
it may be concerned about. 


proof.(3) The facts out of wl 

determined correctly. Facts which come in question in Courts of justice are 
enquired into and determined in precisely the same way as doubtful or disputed 
facts arc enquired into and detemuned bj* men in general except so far as 
positive law has interposed with rules to secure unpartiahty and accuracy of 
decision or to exclude collateral mischief likely to result from the investigation.(4) 
Some portions of the law of Evidence such as those which deal with the 
relevancy of facts are intimately connected with the whole theory of human 
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INTRODUCTION. 


knowlcdf-e a«d whK lopcas appUed to human ooj)duct(l) Other rules are 
of a technical character designed tasecure the objects mentioned or arc based on 
principle'^ of general policy. 


The ambiguity of the -word " evident e ” has gi\en rise to varying definitions. 
Bentham used it in its broadest sense when he defined it as “ any matter of fact 
the effect tendency, or design of which is to produce in the mind a persuasion 
affmnatise or diaaffirmative of the esjsteme of .some other matter of fact. ”(2) It 
is honever, clear that the term as used in municipal law must have a very mucli 

’ i .'i-a Tt ia »nnnH<*«!i-fh’iteveiv fact, some having, it may be, but 

t be adduced. Courts are so 
which may be given in evidence, 
' great bullc. therefore, of the 

English law of Evidence conasts of negative lules declaring nhat, as the 
expression runs," is not evidence ”(4) In its legal and most general 
acceptation, “ evidence ” has been defined to include all the means, exclusive 
of mere argument, by which any alleged matter of fact, the truth of which is 
submitted to investigation, is established or disproved to the 8.stisfaction 
. , ^ * .e> n..6 .e.> /tefinitioii of the Californm Code, 

law, of ascertsiningina judicial 
”(0) 


Judicial evidence is thus a species of the geiiuv evidence.” and is for the 

' ■ ’ . ' ’ , „ , , . jjjJg, qI 

* thing less 

• • 0 the pro- 

. ^ ’(8) ^0 

* ’ ines how 

the patties are to convince the Court of the existence of that state of facts which, 
'■ ■' • — would estabhsh the existence of 

• This hw, in so far os it is con- 

. m tlie words of Bolfe, B. : (11) 

• cdly considered, is calculated to 

is practicable. Eerhaps, if v\o 
lived to the ace of a thousand years, instead of sixty or seventy, it miEht throw 
liuht on any subject that came into dispute, if all matters which could by possi- 
bility affect it were severally gone into; and enquiries carried on from montli 


(1) ‘'tfi'li. Jnfrin! 1, C. 'fte tame k«nicJ 
author (Uiir si) atalnl that (Tiki Baron Cilbrrt’a 
onrli on (he t>iw of Kiidriire (1756), (b« first o( 
ihr rrt(>fiu»nl Knsli«li fait looks on the aubjrct, 
!• (oundnl on l.or).r's KvMv much ns bis ovn 
work iifounJ*ilon Hill's Ixic’o. 

(i) }hnth ,Ju.l y.r . 17. 

(1) I!ur. Jonrs, Kr , f I. 

(4 1 .Vtriih. Introl. ! flirtw ruti s are con. 

^n.tr 1 j «ith the inifitution of trial Injury: art 
Thajrr’s rav.« on VtUrner, 4j oihI Tbayor’a 
I’rriiniinary TmliM* on Ksdsnro at the Com. 
nion lAirjIartI, llrTrlo|>tront of trial It Jury, 
ar<t /vr ].ord IUn<5rt.I in me ISttktlj 1‘tmgr 
,„w, 4 (ami.. 414. 

(3) I (Iff»Ti''ar. I r , } 1 : i'-aat, fv . | It, |v 
19 : S(r(h. In'r»l , 7 : a< !<• the drfliutieii o( Ibe 
word A* okI <a i\e Art, are Nulri to a. 3. fW .Vse 


also Rlo^ih Dig, Art It TavJor, , § 1, niul 
the defimtion giren by I'rof /hnjer m hi» taics 
on Kiidsnoo. {i. S 

(6) Cal Coile, s. 18^3, .SVe obaarvatiora oi, 
Ocfininons pl«n m the Ubforni.i Code (which 
*ro aaiii to express and t.tpify the judioml aeiiti- 
inent of Iho Americnn Juiluiary) in Hici General 
I‘iinci|iK'« of the Law of Kn.Ienco, p 3 

(7) Best. Kv., |} 34. 70. 

(«) Sproch in Couacd of K.o Hon itr. htephn,. 
OnxrtUef India. ISfh .April 1871, p .42 (Fstra- 
Snpjilemr'nt) 

(0) Other Acta 01*0 contnm pronaions reUfiu^ 
toendence ; ns to this aeo t. J, 

(10) .Sirph. liitrod , 10 

111) In TMt Atiornry fltartal e. llittheotk 
7 Rwh., 01, HiS. 
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"tomontli as to tLc truth of everything connected with it. I do not say how 
-that would he ; but such a course is found to he impossible at present. ”(I) 

•n-i — ....•■i — t j^to those relating whatthe 

■ • latinc to the fnodus mo- of evi* 

, I but one general rule of 

evidence, the best that the nature of the case will odmit.(3) This rule does not 


require the production of the greatest possible quanMy of evidence, but is framed 
to prevent the introduction of any evidence which raises the supposition that 
there is better evidence behind, in the possession, or under the control, of the party, 
by which he might pro\ethe same fact. The two cliief appheations of tins 
principle ore as follows : (n) With regard to the quid •probandum, the law 
requires as a condition to the of evidence (cither direct or 


circumstantial) on open and miWc cnnnecUon between the principal and 
evidentiary facts (4) If the behef in the principal fact which is to be 


ascertained is to he, after all, an inference from other facts, those facts must. 


to all events, he closely connected with the principal fact in some of certain 
specific mode3.(5) This connection must be reasonable and proximate, 
not conjectural and remote. This, which is the theory of relevancy, is dealt with 
in the first Part of the Evidence Act.(6) The first question therefore which the law 
•of esddencc should decide is what facts are relevant and may be proved. (b)With 
regard to the modus probandi, the law rejects derivative evidence, such as the so- 
called " hearsay evidence,”!") and exacts original evidciuc presenbing that no evi- 
dence shall he received which shows, on its face, that it only derives its force from 
some other w Inch is withheld.(8) In other words, the best etiJence must be given. 
If a fact is proved by oral evidence, it must be direct , that is to say, things seen 
must bo deposed to bv some one who says he saw them with lus own eyes things 
heard by some one who says he heard them with his ow n ears ,(9) and original docu- 
ments must he produced or accounted for before any other evudence can be given 
of their coiitents.(lO) In addition to the above-mentioned rules, English text- 
'writers treat as a portion of the law of evidence the rule — that the evidence must 
■ correspond with the allegations, but It will be suflicient if the substance of the 
.issues be prONed. The rights of parties litigating must be determined secundum 
.offcj/ala rt proboM (according to wliat is userred and pro\ed). This rule has not 
been incorporated in the Act, as it is one, strictly spe,iking, rather of the law of 
procedure proper than of cvidcncc.(ll) 


(I) 5e:aUn B. r ParUiudai, 11 11 H C H . 91 
(1874), f^r West. J . ** On« of the objects ol s 
)»» of e>iJenc« n to rcstnrt the jfirestigstjons 
maJe by Coarts within the bounds prescnl*J by 
genera] convenience as to the utility of the 
rales, sfi" Jlcst, Kv , f§ 33, «1 so; , Field, Ev , 13. 
♦f «f7 , sanctions, Best, Ev., jj 16. <1 . eccuri- 

ties for insunnp veracity anil cocipIctenc*s of 
evidence, tb , f J 51, el so; , 100 

(*) Best. Ev., $ in. Mr. Stephen sael in his 
above-mentioned epeecli of the 18th .Spr3 1871 
•‘The main fevture of the Bill consists in the dis- 
tin>.tion drawn by it te/tretn lie riUranej of 
facti end lie nuvfe o/ provtjij rffemal fjcti ” 

(3) J’er Lord Hardmcie, Ch , ta r 

B^rhr. 1 AtV., 21. 49 See v. 5*ot. 

Mila. U M I. A , 570, 5«sS (1872) s Baboo BoJ\- 
Herein v. Baboo Omno, 13 M 1. .4 • 519, 527 
(1»70) : c , IS U R., 1 r. (X ; BoImv Ctmyi 

J'ataS T. Baboo /nder/if, 23 W. IL. 390. I'. C. 


(IW), Mof'Kma CAunJer v Poorno Chanier, 
II tv r.. !■». 167 (1869), Dinomoyt Dtb, r. 
Lorhmtpol. 7 I. A., 8 , u to the me&mnj; of 
the rule, eee 2sorton, Ev , 69 , Best, Fv , 
pp 7lt— 73. 87. 83, 91—93, 36. 215, 218. 89, 
431. 434. 416. 275. 489. 251, 252 , Sleph. IntroJ . 
3,7. 

(4) 15c*t. Ev . Jj 90. 3S 

(5) CmtUt of laita, 18th .April 1871 nyta, 

(6) T. pm*. Introdactioa to (Th. If. 

(7) S<t Steph. Intrad., 4, C , Best, Ev , (j 495. 
112 

(8) Be-t. Ev..! 6. /Joe rf. lt<M v. La>ojfi,U, 
l6Xt.A W..497. /Jued.C;a5.rlv.Bo««75I & W.. 
102. 106; J/ertfonnrU t. Etoat, lIC, B,930, 
942. 

(9) r u. 69. en, foa. 

(10) r. as. 59,61.64 post. 

(11) See cues cited in FelJ, Ev. 337—369. 
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and nilh lopc as applied to Iioman coiidiKt.(l) Otter rnl>» are 
of a technical character dcaigned tasecore tie objects mentioned or are based on 
principles of general policy. 

f The ambicuity of tha word “ evidence ” has given rise to varying definitions. 

‘‘ T?entham used it in its broadest sense when he defined it as “ any matter of fact 
the effect tendency, or design of which is to produce in the nund a persuasion 
' Jr -a^.- - nf the existence of some other matter of fact. (2) It 

ist have a very much 
• a\nng, it may' be, but 

iced. Courts are so 

, . ■ be given in evidence, 

as there must be an end oi uugauou.w; Aue gieai uuik, therefore, of the 
English law of Evidence consists of negative rules declaring what, as the 
expression run.s. “ is not cviacnce.”(4) Tn its legal and most general 
acceptation, “ evidence ” has been defined to include all the means, e.vclusive 
^ . 11— .1 — atter of fact, the truth of iihich is 

d or disproved to the satisfaction 
se definition of the Cabfoniia Code, 
by law, of astertamingina judicial 
fact ”{6) 


' Judicial evidence is thus a species of the genus “ evidence.” and is for the 
most part nothing more than natural cvideme, restrained or modified by rules of 
" a Iiw of evidence oronerlv constructed vv ould be nothing less 

'to the pro* 
t.”(8) Tbo 
’ imnes bow 

‘ that state of facts nhich, 
I establish the existence of 
s law, m so far as it is con* 
• nords of Rolfe, B. • (IIJ 
onsidercd, is calculated to 

throw light en the subject in dispute, and of what is practicable. Perhaps, if no 
lived to the age of a tliousaiid years, instead of sixty or seventy, it might throw 
]if»ht on anv subject that carac into dispute, if all matters which could by possi- 
bility aflect it nere severally gone into , and enquiries earned on from month 


(I) Mfpli. Inlrrtl 1, 5 The Mme kan>«d 
•iilhor (I’l/. 31) stitnl ihat DiKf lUron Cllbnt'a 
«nrk nn the Ijiw of KriJeuce (ITSS), Ibe first of 
■ he KiieIi'Ii tnt book* on the tobject, 

I* loundra on 1.oilie't much a> bt« ottn 

• ofk Ulouna*<lon Mill'* Logu. 

{2} llrnth.Ju.1 Ki..i: 

(1) llur JotiM, Kt , I 1. 

tt) Stcf h lolro.1. . tlKW- nik* ere close!/ con- 
i>ntrtl aith the institution of trul ti/jw/; «e« 
'ni»j-er'» c««c« on rtklcnor, 4 ; »i»<l Th«wr'» 
IVrlimlnnr/ Trenti'e on Krdi'uee at <he Coin. 
nir.fl l.kv : 1 art I. DeTelopment vf trulbrJorr. 
' «n<l ftr lyrd 3Un*SrI<) in the OrrMf Pttng* 
tttf, t ('atnji-. 411 

(S) 1 t'.rrraVkJ, {);)<■(, Kt., f H. {v 
10 j M'l h lotra! . 7 : •• to (he riefinitiait of the 


also Stepli Ui|j , Art !• 'Tailor, l.v.. § 1, ami 
the definition giron by l*rof. Tlinver in hw tasca 
on Fvulenoe, p 2 

(0) t'al Code,* ls2i See obacrvatiati* on the 
dcfinilioni given m the California Coda (whw-h 
ate Mid fo capreM and tipify tbo judmul seiiti- 
ment of the American Judicury) m Bicr 's General 
l‘nnri)iles of the Iaw of lindencc, p 9. 

(7) r.e»t. Kv.. 15 31, 79. 

(8) bpreeli m Council of tUo Hon Hr blephen, 
CnMft o/ Inrim, IStb April 1871, p. 42 (Eitra- 
SoppJement) 

(0) Other Acta al»ci contain jironaiont reUting 
to evidence , ai to f hit neo a, 2, /ml. 

(lOJ Sleph. Introd , lo. 

(II) 111 TAi ell/vrney O'lMtfal r. Uxtchcoek, 

7 Hloh , 01, IIP5. 
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■to montli as to ' the truth of cvcrytliiiig connected with it. I do not say how 
that would he ; hut such n course is found to he impossible at prescnt.”(l) 


evidence, the host that the nature of the case will adniit.(3) This rule does not 
require the productioi\ of the preatest possible quanUhj of evidence, hut is framed 
to prevent the introduction of any evidence which raises the supposition that 
there is hdlcr evidence hchind, in the possession, or under the control, of the party, 
by which he might prove the same fact. The two thief nppheations of this 
principle arc as follows; (a) With regard to the quid prohandum, the law 
lequires as a condition to the iidmisstbihli/ of evidence (either direct or 
circumstantial) cm open and risiWc conneelion between the principal and 
evidentiary f.\cts.(4) If the hehef in the pnncipal fact which is to bo 
ascertained is to he, after all, an inference from other facts, those facts must, 
to all events, he closely connected with the principal fact in some of certain 
specific modes.(5) This connection must he reasonable and proximate, 
not conjectural and remote This, which is the theory of relevancy, is dealt with 
in the first Part of the Evidence Act (6) The first question therefore which the law 
of €\'idence should decide is : what facts ate relevant and may be proved. (5) With 
regard to the modus prohandi, the law rejects derivative evidence, such as the so- 
called *' hearsay evidence, ”(7) and exacts original evidem e prescribing that no cvi- 
•dence shall he received which shows, on its face, that it only derives its force from 
some other which is withheld.(8) In other words, the best eiidence must he given. 
If a fact is proved by oral evidence, it must be direct , that is to say, things seen 
■must be deposed to h v some one who says he saw them with lus own eyes • things 
‘heaid by some one v\ Lo says he heard them v\ ith his own ears ,(9) and original docu- 
ments must he produced or accounted for before any other evidence can be given 
of their coutcnts.(10) In addition to the above-mentioned rules, English text- 
ivvnters treat as a portion of the J.iw of evidence the rule — that the evidence must 
’ ’ ‘ ' ‘ " ’ substance of the 

■ determined $ecundum 
ved). This rule has not 
, rather of the law of 

procedure proper than of evidence (1 1) 


K. y Parbhadai, 11 11. K C R . ill 
(IR71), per VV«t, J • "One ot the objects ol « 
U\> of evidence h to le^trict the iiurstigstions 
mad© by Court-s Mithm the bounds prrxcnbed bj 
vencral conTenicnco as to the utility of the 
rulei, tee Rest, Kr , |§ 35, else/ , Field, Kt, 13. 
»t »e<j , sanctions. Best, Kv , {I 18, cl eej , securt. 
ties for insuring leracity and conplcteness of 
tTidence, I'j , l| 54, cl teq , lOD. 

(2) Best, Bv , { in, 3Ir. Stepheii »a»l mhis 
abose-mentioned sjiefch of the 18th .Vpril 1S71 — 
“ The m\in feature of the Bill c«isista m the dis- 
tinition draim by it fcc/ieecii the tcUMnry o/ 
iaett end the mate o/ frorm^ reffronl faett" 

(3) Vtr Lord llardsKVe, Ct . la 0«yrA«»J ». 
Berlff, l.VtV..2I,49 See BamefaZsIeii T fiioi- 
nalha, 14 >f I. A , 5T0, 58S (1872) ; Ba'xM Eodh. 
nerain r. Baboo Omreo, 13 M. I. A.. 319. 527 
(1870); ». c.. 13 W. R.. 1 B. C. . £oN«» «■■?<» 

J’ffwi T. Batoo InderpI, 23 VV. R , 390. I*. C. 


(IS73). J/u^eens Chundcr y I’oorno Chundtr, 
11 VV. n. 143. 167 (1869), BiRomoyi Debt y. 
Bnehmtpul, 7 1 A.. S , u to the meaning of 

the ni'e. are Norton, Ee., 69 , Best, Ft., 
pp 70—73. 87. 88, 01—03, 38, 215. 218, 89, 
431. 4d4. 418. 275, 4S9. 251, 252 , Steph. IntroJ . 
3.7 

(4) Best. Et., si on, 3s. 

(3) Gatettt of indue. ISth .Vprd 1871 tnpra. 

(6) ▼ f'ist Introduction to Ch II. 

(7> See Steph Introd., 4. C , Best, Kv , tf 495, 

112 

(8) Best. Ct., j 0 , /Ax <f H<M T lanq/UlJ. 
IS M & VV . 497 . /Ax d. GiTb-rl T Batg 7 Jf. 4 W., 

loe. 108. J/Bfrfai.»ea r. Beene. 11 C. O^iZo, 

942 

(9) r. as. 69. 6n, poet. 

(10) T. M. 59. 61. 64 post. 

(11) Set eases cited in RelJ. Er. 357—389. 
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toon-lcd-e and loC'cM appM to human toi,diict.(l) Other riilaa are 

of rtechmcal character dcaigiied tasecnre tie ohjccta mentioned or are based on 
principle<i of general policy. 

t The ambiauitv of the word “ evidence ” haa given ribc to varying definitions 

L- , r 1 1 ranca ^ii»n hi* it 06 “ I111V matter of fai't 

lersuasioii 
”(2) It 
. ery much 
y be, but 
ts ore so 

or-’aiiiied that there must be some limit to tue tacts wiut n may ue given m evidenee, 
as°therc must be an end of litigation.(3) The great bulb, therefore, of the 
Kn^lish Uw of Evidence consists of negatne rule* declaring what, as the 
expression runs," is not evidence.”(4) In its legal and most general 
acceptation, “ evidence ” has been defined to include all the means, exclusive 
of mere argument, by which any aDeged matter of fact, the truth of which is 
submitted to iiwestigation, is cstabhslied or disproved to the satisfaction 
..1 r*..._i. /M trt tiiA rmi.*i6P definition of the Cabfornia Code, 

• law, of ascertainingma judicial 

”(6) 


Judicial evidence is thus a species of the genus “ evidence ” and is for the 

' . •* ^ 1 r 1 V . 

thing less 
0 the pro- 
‘(8) Mio 

* ines how 

the parties are to convince the Court ol the existence of that state of facts which, 
according to the provisions o! the substantive law , would establish the existence of 
the right or liability which they allege to exist (10) This law, in so far as it is con* 
cerned vMthvvhat is receivable or not, IS founded m the words of Rolfe, B. ; (11) 
“on a compound consideration of what, abstractedly considered, is calculated to 
throw light on the subject in dispute, and of what is practicable. Perhaps, if wo 
liv ed to the age of a thousand years, instead of sixty or seventy, it might throw 
hclit on any subject that came into dispute, if nil matteis \\hich could by possi- 
bility nSect it were , severally gone into; and enquiries earned on from month 


(1) Swj'li. Iiitrinl. 1, 2 'file »«"»* lc«TP««l 
milhor (lliir »l) »taf«l that nijrf Baron Uilbort’o 
9 ork on tlic of Kvjilruro {I7MX tbo lint o( 
(hr rfropruxU Kofiliili Irit Looka on Ibo >ub^t. 
ia foundnl on l.ocke'i >ja.ir inirrb lu bi* mm 
work li (oumlil on Mill'* Lotir. 

(2) llriith , Ju'l >‘v , 17. 

(J) Dor Joii/w, Kr , f I. 

It) .S(r[>h lotroil , {Iipm* rule* aro rlaaeljr con- 
rvTi-tnl with tho uiitilution ol (rial brliHTl *** 
'n.ajpr'a fa*<« on Kridenro, it «i»l Tbaw’a 
I'rrlm.Inir^ Trrativ on KrUi-nre at the Qun- 
mon liiwr: tartl, l)pTrIo(in<ont t>{ (mibr Jar;, 
' •n-I prr lynU 3Iin*SrU in »fi« OtrMy Puroje 
,a-f. i C'ani;.. 4N 

(S) I (InmWf, l.r., j 1 ; Boil, £t., | II, 
IP; btr|h. latrul . 7 . «• lo ihoUrbaltiea ol tbe 
wenl Sf KPrl IK tS< Jrt. Notn to I. 3. uut Stt 


al«o Sipjih Dig. ,-irt I Tavlor, L'x , | 1, nini 
the definition £iTcn by IVof Th.^jer in his ta.es 
on Krtclence, j>. 2 

(6) Cal. COile, s 1827. S^e obaervatioot oti tlie 
debnitiOQS yiwn in tbe Califorins Code (hIikIi 
• re aaiil to express and txpify tho eenti- 

mrnt of tho Amoncari Judicjiry) m Iticp’s Cenfrul 
Wnciplea of the I.a» of Dti.Icnce, p. p 

(7> Boat, Kv.. §331. 7y 

(8) Spccrii in Council of Iho Hon. Stc. Stephen, 
Oat’iit of Iniiit, 18tb .April 1871, p.^2 (Estra- 
Supplement) 

(P) Other Acts nl*o contain provliiions relating 
to oTideneo , nj (o tins «e<s a. 2, poe/. 

(10) Steph. Iiitrod, 10. 

(11) In The AUufne'j-Oeatral r. lltlehaxk, 

7 I'lcb., 01, lU'i. 
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to a fact, wliicli lie states he saw, must dthcr speak truly, or must have invented 
his story, or it must be sheer delusion. Not so with respect to negative evidence ; 
a fact may have taken place in the very dght of a person who may not have 
obser\’cd it : and if he did obscni'c may have forgotten it.”(l) As a general rule, 
witnesses should be weighed not numDrrcd.(2) More weight should be attached 
*’ ' ■' ' ’ wliichare so easily 

' . )t properly weigh 

^ ^ I character of the 

prisoners.(4) 

The Act in roanv of its sections leaves matters dealt with thereby to the discre- jadiciai 
,■ p I ‘f' «• TN- >. t n , ft discretion 


public policy. The right di<>cretion is not scire quid sU justum, but seireper legem, 
os Coke insisted.f")” 

. The English system of Judicial evidence is comparatively of very modern date.(8) The Engiis 

Its progress is marked by the discarding of those restrictions of scholastic 
jurisprudence whicli firstly compelled much that was material to be excluded from 
the issue and then when the issue was thus arbitrarily narrowed shut out much 
exudcnce that was relevant and attached to the evidence received certain arbitrary 

. ’ . • • ^ gjj^all 

where 

• • natters 



(1) The jiaM^ge m <iuofiition mirlie i» per.Sir H. 
JtDiitr,>nC^omltrtr TheQiitfn'irnKlor,2CaTl , 
4\rj, 434 ; lee also mUuimi v Hall, 1 Curt . 606* 

(2) See DOtee lo « 134, pMl 

(3) liter Utdontloh T Breby Imaman, 1 M 1 A . 
42.43(1830) 

(4) R >. KalH 3J«I. 7 ^Y R . CY , 103 (IB67) 
lee further, nolee to « 105, pMf 

(5) See M 32. 33. 39, 58. fiO. 66. 73. 6A-S8. 
90, 114, 118. 135, 135. 142, 14*. 150. 151. 154— 
156. 150, 162, 164—168. 

(6) Per Lord Maosfield in H ille’e rate, 4 Bur- 
rough’i Rep, 2539, cited in llarbant Sabot t 
B io.ro PtrihoJ, 5 C, 259. 265 (1879) 

(7) R V. CAo?anX)ujMroni,Un.-331,34».352 
per Urdme, J. (1890) ; Rest, Kc., { 66. 

(8) Beet. Et., t| 100, 110 See PbUlimore'e 
Iliitoiy and Principle* of the Law of ETiJenee 
(1850), pp. 121, rt 

(9) Wharton, Fc , ! 6. 

(10) See remark* of i.ord CVl»»»lce. C. 3., la 


Bloke r A'btoH Lt/t Atturanre Co , 4 C. P D. 
109 (1878) ** Id anj but an Engluh Court and to 
the mind of any but an English lawyer the rontro* 
xrtry whether thi* endence ii or is not endence 
whHbaCoortof Juitiee should receire would leem 
) think eupremely ridiculous because every one 
would say that the evidenre was ino*t cogent 
and matenal to the plamtiR's claim.” 

(II) Per Wills, I , in l/ttttet'y v IFrijil, L. R , 
21Q B D.5l8(i88S) 

(IS) Per Lord Coleridge, C. J . in Blake r. Albion 
L>l< Astomnee Co . I. P. . 4 C P D . 109 (1878). 
addinc — ‘ Not. of course, matters of toere pre* 
judice Bor anythiDg open to real, moral or setiiible 
ob^tMD. but all Hung* which fairly throw light 
«o the case *' 

(13) R T 3/oiui Pano, 16 B.. Ml, 668 (1892) ; 
ftr Jaiditte, J , citing Booiesh Cbuoder )Ltter 
and Field, JJ . atid are cases cited, }oet. 

(14) Tir CUlftior <■/ Carokiptr r. /’afaLfiar^ 
12A,2«(I6K)). 
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INTBODUCnON- 


TKe law of evidence thus determines •— (») The relevancy of facts, (1) or what 
nf facts my he pwved in order to estahlisK the existence of the right, duty, 
S JblMy aSed by substantive law. (b) Tte proof of facts (2) that ,s nha 
Zztol proof is to be given of those facts, (c) The production o proof of relevant 
facts, (3) that is, who is to give it and how it is to be given ; and the efiect of impro- 
per admission or rejection of evideiice(4) (see post) 


' -» — - “ •> UlLtliutU Liiiii' ciimimii' ui piuui v«iia>.h 

leyond reasonable doubt. The circum- 
proof can never be previously defined ; 
itiWe IS tbcir sufficiency to satisfy the- 
•c him that he \vould venture to act upon, 
t concern .rnd importance to his own 

mtercsta,f!j) ■■ ' -view of the weight 

which ahoul6 

odmissibihtT . , onsidorations upon 

the sufficiency of c\Hdcnce have no place m the Act. 

■ The weight of evidence cannot be icgulatcd by precise rules as the admissi* 
billty of evidence may bc(7) it depends on rules of common-sense, (8) and the 
weight of the aggregate of many such pieces of evidence tahen together is very 
much greater than the sum of the weight of each such piece of evidence- 
taken sepatatcly.fO) The Draft Bill contained the following section, which, 
thoughit was not thought nccessarj' to retain It m the Act, mu.st still be borne 
in mind : " wheu any fact is hereinafter dec lared to be relevant, it is not 
intended to indicate in any way the tmyhl. if any, which the Court shall attach 
to it, this being a matter solely for the cbscretioii of the Court” So also the- 
r ' ■ •• *’•' said*. 

“ • , t IS not meant that it is to 

bo .vg,-- • weight, if any, which the 

decicling authority may consider due. shall be allow ed to it " In this connection 
a few <uct.a of general application may bo hcic cited. When one witness deposes 
to a certain fact having occurred, and another witness, stating that ho was present 


(1) E>idw« Acl, Part I, y. • 3, and 
IntroJiicflon to Chapter 11. 

y Aet. Part II . r. porf anri Intro- 

Juctioa to Part 11. 

(3) Eritlpnec Mt. Part III; are Jotrodnclioa 

to tl>U I'att. 

(4) Slrph. Introd . II. 

(5} Orwritcaf, Et , ] 'J. 

/’aripiAiiraoa r. ilu-orlaiw/l, 8 15 i. , 
Wl. 608 (1871)1 iorJ AJi-nralt t. /W Kanlift, 
I* n.. 4 App. fa* . 71)2. H y ilalM Gtn, *1 
W. U, Cr, 13, 10 (1874); TomivfNl v. itreaf- 
ponm fl Vc« . 333. 334 i O'/lvfh y. I’iiojirolr. 
U li.S ». L.. 837 . IWI. >,r . f SI- 
(7) farjviarr'H V. llirarlannlS, 8 |1 L. It. 
SOIAOS (1871): i 81. 

(«) Lpri A-Ii-nrol* V. /-nn/ JAuntyrr, 1_ It . 4 
App. Caa.. “03. f<T I-onl niarkbura ; ** For weigh- 


can ho no canon Each caso presiots ils oun 
psculiantiea, anJ lommon-scnse nnd alircwdoess 
muyt bo brought to Iwur upon tho facts elicited, la 
«'«7 ca«e, which a Judge of foct in this country. 
diacliB^ing the fimctiony of a jury in Fogl.inil, 
haa to weigh and decide upon ” R. v. SlaJhub 
Gin. 21 IV. It. Of , 13, 10 (1874 ) “ This ineoa. 
sentence," $n}t Lord EMon laTountcnlv Siranj- 
fno7n (6 \ e« , 333, 334 1. " belongs to tbo a<Imim«. 
(ration of justice, that tho minds of different men 
will differ upon the result of tho cudcnce, which 
may lead lo different decisions upon the same caso." 
Stt also remarVt of Lord Ill.schburn in 0‘JCorle 
T./.VJi»7brolr.I, n.,21I L,,S37. 

(0) L/rJ Adixx'itt T. L(ml Dlanhjrt, supra, 793. 

JIO) Muj rrryiii v. D'>ulut iinjJl, 3 51. 1. A... 
317.357(1811); i, c. C W , 11. (P. C , 65; Willi* 
Off. j;y., 2W. 
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to a fact, wliicli be states be saw, must cither speak truly, or must have invented 
bis story, or it must be sheer delusion. Not so \ritb respect to negative evidence ; 
a fact may have taken place in the very sight of a person who may not have 
observcdit:andif be did ob<scn’c majr have forgotten it.”(l) As ageneralnde, 

” ’ » 1 , 1 , attached 

■ so easily 

ly weigh 

• ^ _ ■ tr of the 

prisoners.(4) 

The Act in many of its sections leaves matters dealt with thereby to the discre- Jadieiai 
tion of the Court.(5) "V ' ' " ' means discie- 


public pohey. The right discretion is not scire quid sit ‘justum, but scireper legem, 
as Coke insisted (7)” 

The English system of Judicial evidence is comparatively of very modern date.{8) The Engiisi 
Its progress is marked by the discarding of those restrictions of scholastic 
jurisprudence which firstly compelled much that was material to he excluded from 
the issue and then when the issue was thus arbitrarily narrowed shut out much 
evidence that was relevant and attached to the evidence received certain arbitrary 


systems might operate to exclude, are, under the Act, to be taken into consideration 
onlyinjud^ngof the value to be allowed to evidence when adimtted.”{18) Accord* 
ingly, where a Judge is m doubt as to the admissibility of a particular piece of evi- 
dence, he should declare in favour of admissibility rather than of nori-admissibil- 
ity.(14) The principleof exclusion enacted by the fifth section oftlus Actshould 


(1) The passig« in quotation maihs m Sir H 
Jetttwr,mCSaml<r«T Tit Qutfn’t Froetnr,2CaTt , 
411. 434 . ite also irilluimi t Itall. 1 Curt . 606- 

(2) Stt notn to • 134, 

(3) Jtffr UarfoolZaA T /moiwa’i. 1 M I A, 
43.43 (1S3«]. 

(4) F X. KaU ilal, 7 W R , O . 103 («»«') 
ire further, nol'i to 8 105. poll 

(5) Ste u 32. 33. 39, 58, CO. CO. 71. M— SS. 
90. 114. 118, 135. 136, 142, 14», 150, 151, 154— 
156. 150, 162. 164—168. 

(6) Per Lord >Ians6eW in H mte. 4 Rnr- 
rough’s Hep, 2539, Cited in Ilarian Saiat ». 
F\A>ro PerihAd, 5 C.. 2.59. 265 (JS79) 

(7) ^ T «a?o«I>ij/oram. 14 B.. -331.341.352 
per Jardme, J. (1890) ; Bet, Kr , | Sd. 

(8) Be»t. Ev.. 100, no See miLmort’a 
lliitory and rrmeiples of the Law of ETiJenc* 
(1850). pp. 127, rt ae7. 

(9) Whartwi, Ft., f C. 

(10) See remark* «f f>ord ColenJpe, C J., la 


Blaie T AUiton Life Anuranee fl* , 4 R. P. D. 
109 (IS7S) ** In any but an Engluh Court and to 
tbe mind of any but an Eoghah lawyer the rontro* 
ver«y whether thw eridence u or » not eridenco 
wbKhaCourtof Juitice should receirs would seem 
I think supremely ridiculous beranso every one 
wouhl Bay that the OTulence was moit cogent 
and material to the plaintiff's claim.” 

(11) IVWiUs. T. m //fBBMiy T IPrij*!, I,. R , 
21 0 B P. *I8(18SS) 

(12) Per iiOidOilendge, C. J., in Blote t. AWton 
Life Aitnnre <’« . I- P. , 4 C P D . 109 (1878). 
adding — *- Not, of coarse, matter* of mere pre. 
jodice por anything open to real, moral or anuiLle 
obpxiMD, but all Hung* which fairly throw Lgbt 
on tbe case " 

(13) X ▼ J/oM Psao. 16 R., C6I. 668 (1893) ; 
ftr Jardme. J , citing Rome«h Oiondcr Hitter 
and field, JJ . and are case* cited, po^, 

(14) Tie CvOertor c/Curoilyar t. PeUUiari. 
I2A,2«{I889V 
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The law of evidence thus detennines: — (a) The relevancy of facts, (1) or what 
sort of facts may he proved in order to establish the existence of the right, duty, 
or liability defined by substantive law, (6) The proof of facts, (2) that is, what 
' * ' ) The production of proof of relevant 

■ • to be given ; and the effect of impro- 

posl) 


Sufflclencv 
of evidence. 


that conviction in matters of the highest concern and importance to his own 
interests (5) The effect of evidence, considered from t)ie point of view of the weight 
which should he attached to it. cannot be regulated by precise rules as the- 
odmissibihty of e\-idence may be (6) For these reasons considerations upon 
the sufficiency of endeuce have no place in the Act. 


The weight of endcnce cannot bo reguJated by prec.se rules as the admissi- 
bility of eviacnoo may be(7) it depends on rules of tomraon-seuseiS) and the 
weigbl of the aggregate of many sucii pieces of evidence taken together is very 
much greater tbon the sum of the weight of each sutb piece of evideneV 
taken scparafely.fO) The Draft BjU contained the followmi section, which 
though It was not thought necessary to retain It in the Act, must still bo horns 
m mmd; wiicii any fact is hcrcmafect declared to bo relevant, it is not 
intended to indicate in any way the «e,p/,r.,f any, wlu.h the Court shaU attach 
to It, this being a matter solely for the discretion oi the Court” So also the- 
Law Commissioners m the second paragraph of their Draft BiU, said- 
MVhcncvetanyevidenccissaidtoheadmi,ssihle, it is not meant that t is to 
ho regarded as coiiclasivo, hut only that the weight, if any. which the 
deciding authonlymay consider due, sl.all ho allowed to it." In tins connection 
a lew dicta of gcncnal apphcation may he here cited When one witness deposes 


Rs present 
ber things 
“Upon 
-i deposing 


(1) Entlcfib-e Act, I’art I; r ». 3. and 
lotroJurtion to Cbaptrr It. 

(2) 1- Tulrnoe Act, Poxt II , r. foti and Intro* 
ducljoti to Part 11. 

(3) I'Tidcnre Act, Tail 111 ; ne Introdnction 
to thi* I’art, pntf 

I*) Pteph. Intfcnl, II 

\i) Cfwolcal, Kr., ) 2. 

(6) Sfv TarjtAarrja r, DinrrlaaoM, 8 11 L. II , 
tOI. (ISlI)j lorrl Adix-rate r U-ni 
I- I’.., 4 Arp- C'ni . 732 , It. r. Jladhub Oin, 21 
1\, n, O, 13, 13 (IS74); TornHffd ir. AlraoT* 
roco. e Vn . 333. 331 . O'HorU o. 

U 15-, 2 11. L.. M7 . Ifc^t. hr . I 81. 

{•;) farjiAaraxt v. lJa^,lQ»il\, 8 |{ L f* , 

PUAM (1171); I’«t !>. f St. 

(1) Admolt V. /xW Litalytt, L. ft , ^ 

Apr- Caa.. 7«. Uni IHaAlaini . “ Kor 
laj tTulcn'-c ao'l <lfa»»og Inlrmicrafronlt, tLcro 


pwuIiBOtipa, and common-jcnse and shrewdnesB 
muat to brought to Iwur upon the faefa elicited iti 
t*«y case, which a Judge oI fact m this country. 
di-Kharging the fiuictions o( a jury la rngUnd] 
has to weigh and decide upon " {{ \ MadhoL 
Otn. 2MV. j;.Cr. 13. 10 (1874 ) "Thwiacoa* 
yrnicnee." en^.Lord Eldon irxTmenunix.Rinnq. 
^ (0\r..333.3H). “ Hongs to the admij. 
tratlon of justice, that the mmdi o( dilTcrcnt men 
Will tlifier upon the result ot the tMdtnc.e, which 
mny lead to different decuuoiw upon tho same ease." 


|lt>J lJeK>j Prraad v. tXiulut S,ru}h, 3 M. I. A. 
3tr,3W{l8.1l). ac. OlV.It (!’. C . W , WUU'*^ 
CIrc. Kt.. SV) 
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to a fact, wliicli lie states lie saw, must either speak truly, or must have invented 
his story, or it must be sheer delusion. Not so with respect to negative evidence ; 
a fact may have taken place in the very sight of a person who may not have 
obser\-cd it : and if he did obser\-e may have forgotten it.”(l) As a general rule, 
witnesses should be weighed not numbered.(2) More weight should be attached 
to the evidence given of men’s acts than of their alleged words which are so easily 
mistaken or misrepresented.{3) A Judge, however, cannot properly weigh 
eridence, vho starts with an assumption of the general bad character of the 
prisoners.{4) 

The Act in manv of its sections leaves matters dealt with thereby to the discre- Judicial 
• r ’• discretion 


public policy. The right di'scretion is not scire quid sti jusium, but setrepef legem, 
os Coke insisted (")” 

r^j r, > , f T , , , . , , ^ Engllsl 

'*• . . , system 


the issue and then when the issue was thus arbitranly narrowed shut out much 
evidence that was relevant and attached to the evidence received certain arbitrary 


being itself an application of these principles. " Under the Evidence Act admissi- 
bility is the rule and exclusion the cxception,and circumstances which under other 


ity.(14) The principleof exclusion enacted by the fifth section ofthis Actshould 


(1) The pwsige m quotation marts »» ptt Sir U. 

JeDDer.inCAomlfrsT TheQii<tn’tFro(lor,2Cnrt , 
411, 434 . see also v Hall. 1 Curt , 606* 

(2) Fte Dotea to a 134, /xmI 

(3) J/ecr Vtiocllah y Ilt'bs Imnma", 1 M I A , 
42,43(1836) 

(4) R y. Kalu 3Jal, 7 W R . O . 103 (lfK7) 
see further, no/es to a 105. post 

(5) See aa. 32, 33. 39. 5S. 00. 66. 71, SB— R9. 

90. 114. 118, 133. 136, 142. 150, 151. 154— 

150. 159, 162. 164—166 

(6) Per Lord Mansfield la II (He’s fate. 4 Kur- 
rough’l Rep, 2539, cited la IlarbaKi Soto* * 
PM>re> PertAaJ. 5 C. 259. 265 (1879) 

(7) R y, CAagan Payarara. 14 B . '331, 344, 35.. 
per Jardme, J. (1890) ; Br'f, Er . | 86. 

(8) Beat, Er.. f| 109, 110 Sec rhillimore’* 
History and Principlea of the I^w of Evideocx 
(1850). pp. 122, el aej. 

(9) Wharton, Ft., | 6. 

(10) See retnaria of f.ord OlenJpe, C J., W 


Plate y Albiom It/e Anaraiiee O' . 4 C. P D. 
109 (1878) “ Id any but an English (Tourt and to 
the mind of any but an Eaglisb lawyer tho contro- 
versy whether thu evidence m or la not endeneo 
wbKhaOiartof Juitiee should receive would leem 
1 tbint supremely ridieulous because every one 
would aay that the evidence was most cogent 
and niatenal to the plaintifl'i claim ” 

(11) Pee Wills. J . in //eaaesey v Ifr^At. L. R . 
21 Q B D. 518 (ISM) 

(12) Per Lord Oilendge. C. J.. in Elate T. Album 
L,le .4sf«ewiice Co . I- P. . 4 C. P D . 109 (1878). 
addioi! — ^ Not, of courar, matters of mere pre- 
jodire nor anything open to real, moral or aensible 
objeetioa, but all tlunga which fairly throw bght 
on the case ** 

(13) R T J/oM Ptita. 16 R.. 661, 663 (1892) ; 
fwe Jardme, J , citing Romeeh Chondef )Iitter 
and Field. JJ , and tee cases nted, fntl. 

(14) Ttf OvDeeior ef Garat\f>tr v. Pelitd^fi^ 
12.3., 2« (1889). 
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Sufficiency 
of evidence 


The law of ea-ideoce thus detennices :-<<<) The relevancy of fonts, (1) or jiot 
if tarta mw be pcovedin order to establish the existence of the right, duty, 
ofbabsf detoed y ibstaotke law. (6) The proof of facts (3) that is, wla 
BOitS woof is to be given of those facts, (c) The production ol proof of rele^^nt 
facts (3) that is, who is to give it and how it is to be given ; and the effect of impro- 
per admission or rejection of evidence(4) (see post). 

' ■ 

roved 


beyond reasonable doubt The circum- 
i proof can never be previously defined ; 
ptible IS the.r siifiiciency to satisfy the- 
mind of an ordinary man, and so to convince him that ht- V ould venture to act upon 
that conviction in matters of the lughest concern and importance to lus o\m 
interests (6) The effect of evudence, considered flora the point of view of the weight 
which should he attached to it. cannot be regulated by precise rules as the- 
admissibibty of evidence may bc.(6) For these reasons considerations upon 
the sufficiency of evidence have no place in the Act. 

The weight of evidence cannot be regulated by prec.se rules as the admissi- 
bility of ovidente may bc(7) . itdeiiends on rules of common-sense, (8) and the 
wcightof the aggregate of many such pieces of endence taken together is very 
mu^ createt than the sum of tlie weight of each such piece of evidence- 
. 1 /A\ fTi,- TV— f* 11:11 A«.>*ajncd the following section, which, 

. I It in the Act. must still be home- 

declared to be relevant, it is not 
any, which the Court shall attach 
etJon of the Court." So also the 
Law Commissioners, in the second paragraph of their Draft Bill, said; 
" WhcnevecanycvidenccissaidtobeadmissiWe it is not meant that it is to 
he rcg.srded as conclusive, but only that the weight, if any, which the 
decidmg authority may consider due, shall be allowed to it." In this connection 
11 icw dicta of general application may be heic cited. 'When one witness deposes 


EviJfnee .Vcl, Part I. t. poti, • 3. Mid 
jDlroductjon l« Chaptfc 11. 

(2) J'rMfncu .\ct. Part II, » pw/ mkI lolro- 
Joction to Part 11. 

(3} ETiiJrnre Act. VntUl; tre lotrodoctioo 
to tUu l’«rt, pW 

(4) St?ph. Inlroil , 11. 

(5) CttTtilMf, E».. i 2. 

(6) See J'orT'.low* t. DimrioMlV, S ll. I.. 11 • 
fOI. SOS (1871); LoH Airoratc T. Lard 

I- U., 4 App. Cm . 705 1 If r. Mo Uah Otrt, 21 
IV. P... O. 13. 10 (1574), Tmnutad T, htratif- 
rvnm 0 Vm . M3, 311 5 (TKarlt T ZW.iijSrtilr. 
L. U.2 H.L.,R3T! 

(7) FarftAarrto r. /Jirartamtli. 8 It. It , 
5C‘(,SOS (1S7II. IWI Kr. f HI 

( 1 ) Adroratt r, LnrA tAoolyrt. L. It., 1 
App Cm , 7V2. r" I.«*’l “ For wrigli. 

MiJ ciraain; iafrrmcn from It. tlKie 


coo be no canon n»ch caw presf-nts its oira 
r^culiaril iis, and common sense nnd slircwdnes* 
must bn brought to bear upon tlie facts elicited in 
tv«y CMC, -which n Judge of fact m this counlfT. 
din-liarging the functions of a jury m England, 
has to weigh and decide upon J{. v. MaJhuh- 
Om, 2i VV 1*. Cr , 13. 19 (1874 ) “This mcon- 
ccnicncp,’' soys Lord Eidou inTvwnitn.iv.Slrang- 
rtifm (eV IS , 333, 331), “bclonjjsto theadminis* 
tration of justice, that the minds of different men 
will differ upon the result of Iho eiidenco, which 
may lead lodilfrrcnt drcuuons upon the same easo.’- 
Srt also remarks of Lord Blackburn in O’Rorlie 
a.rjohxqf,rolt,J^n.,2U L.837. 

(BJ Uird .,4</iwa/c T. Lord Dlnilyn, supra, 795. 

(10) Dth’j Pmod V. i)ouUt Atngh. 3 Jf. LA,. 
517.357 (ISHj; s. c. Q \Y. U. (P. C.. 63 . W llU* 
Clrc. Lr„ 290. 
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to a fact, Tvliicli lic states he saw, must either speak truly, or must have invented 
his story, or it must he sheer delusion. Not so with respect to negative c^^dcnce ; 
a fact may have taken place in the very sight of a person who may not have 
ohserved it : and if he did ohser\-o may have forgotten it.”(l) As a general rule, 

• • should be attached 
■ ' . which are so easily 

' ’ )t properly weigh 

endence, ^\ ho starts with an assumption of the general bad character of the 
prisoDers.(4) 

The Act in manv of its sections leaves matters dealt with thereby to the discre- judicial 
♦Vn /r,\ «« discretion 


public policy. The right discretion is not scirc quid sil jusium, but seireper legem, 
os Coke insisted.!")” 

The English system of Judicial evidence is comparatively of very modern date.(8) The English 
Its progress is marked by the discarding of those restrictions of scholastic 
jurisprudence which firstly compelled much that was material to be excluded from 
the issue and then when the issue was thus arhitrarily narrowed shut out much 
cridence that was relevant and attached to the evidence received certain arbitrary 
valuations wliich the Courts were required to apply.(9) The progress has, as in all 


ingly, where a Judge is in doubt as to the admissibihty of a particular piece of evi- 
dence, he should declare in favour of admissibihty rather than of non-admissibil- 
ity.(14) The principleof exclusion enacted by the fifth section ofthis Actshould 


(I) The passige >n quotation nierks it per Sir H 
Jenuer, in Ciamltrt r. The Queen’e Proelor, i Cort . 
415, 434 , $ee also TriHwms t Hall, 1 Curt , 6(K»- 

(!) Fee notee to • 134, pott. 

(3) ilter Veioollah t. Heebj Imaman, I M I .4 , 
4!.43(1S36) 

(4) P. T. Katu ilal. 7 W. R , ft , 103 (1667) 
ete further, notes to 8 165. poet 

(5) See ts 32. 33. 39, 5S. 60. 66. 71. 66— 8S. 
00. 114, 118, 135. 136. 142, UR. 160, 151. 154— 
156. 159, J62. 164—168. 

(6) Per Lord MansSeU in 11 illt’s m»e, 4 Jtnr- 
rough'8 Rep, 2539, eited in llarbant Sahat T 
IJViiro RersJln<f. 5 ft. 2.59. 265 (IS79) 

(7) P. T CJajon i>ryarof?i, UR, '331, 341. 352 
per .Urdme, J. (1690) t Reit. Er . | 86. 

(8) Best. Er., f§ 109, 110 fiee rhilhtnore'e 
History and Principle# of the Law of EriJenee 
(1850), pp. 122, el ae 7 . 

(9) Wharton, Ft., | 6. 

(10) See remarks of ijore} ColeriJpT, C J., in 


PMe T it.'iion Lefe Aituranee Co , 4 C P. D. 
109 (1876) “ In any but an English (?curt and to 
the mind of any but an English lawyer the rontro* 
Ter«y whether this evidence w or is not evidence 
wbKhaCourt of Justice should receive would seem 
I think eupremely ridiciilous because every one 
would say that the evidence waa mo^t cog'ot 
and material to the pIuntilT'a claim." 

(11) Per Wdls. J . m f/f«aea*y v irn^Jl. I* R , 
21 Q B P. 518(1883) 

(12) Loidrol-ndge, c. J . in Kate t. Albion 
Life Ammnee 0> . I.. R . 4 C. P D . 109 (1878). 
addme — " Not. of coune, matters of tnere pre* 
jodire nor anything open to real, moral or sensible 
objerlMn. but all Uuggs which fsirly throw light 
on the case" 

(13) P ▼ Jfona Pane, 16 Ik. 661, 668 (189!) ; 
l>rr JaidiCte, J , riUng Romesh Omnder Xitter 
and fi^J. JJ . and tee cases cited, pe^. 

(U) Tie CvPeetar c/Caret(par r. PaUldUri, 

12 A,S« 
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TUelaw oJ e%^dencc tbus detennmes.^fl) ’ " 

sort oi facts m&j te proved in order to estab^i 
or Uabihty defined by substanti\-c law. (6) Tfi. 

. ^ , 1 -• 1 Ybe productioii of proof of relevant 

* . . tobe^iven ;and tbeefiect ofimpro- 

post). 

7 ^ The sufilciency of evidence roust be distinguished from its competency. By 


or, as it is also called, sufficient, evidence is intended fiut amount of proof which 
ordinarily satisfies an unprejudiced mmd bej ond loasonable doubt. The circuro- 
• • *” * * is degree of proof c.iii lun cr be previously defined ", 

are sus<-eptiWe is thc.i sufficiency to satisfy tbe- 
• tocoov!nc'cbiiiitluithc\M)u)d\cnture to act upon 
the highest (.oiicein .lud importance to his owm 
interests (bj iiieeuectoieviueijce. consideieil bora the point of view of the weight 
wHch should be attached to it. cannot lo reguljletf by precise rules as the- 
ndmissibihty of evidence may be (6) For these reasons considerations upon 
the sufficiency of evidence have no place in the Act. 

be icgul.itcd by piccise rules as the admissi* 
’pends on rules of fommoii-senso,(8) and the- 
li pieces of c\ id-’iico taken together is voiy 
he uciglit of each such piece of evidence 
taken separately.(y) The i>ralt CiU contained the foUoivmg section, wfdch, 

' '• ..w-.Ck T It in the Act, must still be borne- 

dccJ.arcd to ho relevant, it ia not 
any, nhicli the Court shall attach 
■ _ etion of the Court.” So also the- 

Law Commissioners, in the second paragraph of their Draft Bill, said : 
'* WLcneveranycvidcneeissaidtobcadmi'iSiblc, it is not meant that it is to 
ho regarded as conclushe.^ but only that the voight, if any, which the 
deciding authority may consider due, shall be allowed to it.” In this connection 
a lew dicta of general application may he here cited. When one wtness deposes 


(U E'lilfneo Afl. Tart I; v. y>»t. • 3. and 
Intcodaclion t« Cbaplcc It. 

(2) iTjilfnee .tel. Part II. t. fo»l anil lotfo. 
Juetion to I'art II. 

(3) Krideoca .tcl, I’sttlll: ne Inlrodoclion 
to t^u I’sn. foft 

(t) Sleph. Iniroil . It. 

(S) (Irreiiteaf. I r . { 3. 

(6} £''-0 T. Ptrarlarntti, 8 R. L. R , 

SOI, WH (1^71)1 Lfrii AJr^alr t. /SltiKt^e, 
L. 11.. * App C-« , W. n. r. J/o«a» Gin. 51 
W. r.. Cr. 13, 13 <IS7U; TornitnJ r- £tra„j 
rrym S Vr* , 333, 331 i O'Gorte x. Bulii^irote, 
L. m. s n. u. S3; ■, n«i. i.». f si. 

(7) /’arjui'i't’i X. Oim'taaalH, 8 tS L. B. 
5r4.NN (IS71). JV.I. Hr. I St 

(C) /.<W AJnirnIt V. Lufl IJaatyrt, It,, 4 
Af'p. CtJ . "'’3. fx' Ijtmi nitrlbunl « “ For weigh* 
lag atklrnev aod drsaiog inlereocFt from it, thrrv 


caa fco no canon Each ensa pre««-ntg its oun 
|i*^uli«ntirs, and common sense nnd shrewdness 
must bo biooghltolicurupon the facts elicited in 
t'ery case, which a Judge nf fact in this eountrv, 
divharging the funotions oi » jury m Fngland. 
has to weigh and decide upon." Ji. v. 

G%H. 51 W. Il, Cr , 13. 19 (1874 ) “This incon- 
NMiRnee." ■fljsl.ord Eldon m foiensrmf v. .Strong* 
r«»« (Q tea., 333, 331). "hcJo/ipsto the adminis- 
tration of justiee. that the minds ol diBcrent men 
Will diRer upon the result of iho emlence, which 
may lea*l todiHennt decuuoas upon the same caso ’’ 
Stt aUo fcmarh. cl Lord BUchbom In O’fforic 
V. R.l.a7«,rnte. I« U .2 11. I, ,837 

(0) /W AJtrx-yile r. lord £!<inlyrt. supra, 793. 

<10) Prrrai v iMiulut &inyl,. 3 M. I. A 
Sas-iTflSlU; , e. 6\\ II. U'. C . 55 ; Wills” 
CSrc. Kr . 2y«». 
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to a fact, ^vllicll ho states lie saw, must either speak truly, or must have invented 
his story, or it must he sheer delusion. Not so with respect to negative evidence ; 
a fact may have taken place in the \-cry sight of a person who may not have 
observed it : and if he did observe may have forgotten it.”{l) As agcneralride, 
witnesses should be weighed not numbercd.(2) More weight should be attached 

' words which are so easily 
‘ * cannot properly weigh 

• ■ ^ ^ al bad character of the 

prisoners.fi) 

The Act in many of its sections leaves matters dealt with thereby to the discre- Judicial 
• ' r y" . I* » ^ f dlscretloD 


rules and maxims of the law, such, for example, as those of logic or evidence, or 
public policy. The right discretion is not scire quid stt ;us{um, but scire -per legem, 
as Coke insisted.!?)” 

The English system of Judicial evidence is comparatively of very modern date.(8) The Eugiisi 
Its progress is marked by the discarding of those restrictions of scholastic 
jurisprudence which firstly compelled much that was material to be excluded from 
the issue and then \\lien the issue was thus arbitrarily narrowed shut out much 
<^'idence that was relevant and attached to the evidence received certain arbitrary 
valuations wliich the Courts were required to apply .(9) The progress has, as in all 


ingly, where a Judge is in doubt as to the admissibihty of a particular piece of evi- 
dence, he should declare in favour of admissibihty rather than of non-admissibil- 
ity. (14) The principle of exclusion enacted by the fifth section of this Act should 


(1) Tbepa»sgeiD quotation mark* Sir II. 
Jenner, in ChamUnt. Tht Qwn'M Prorlor, 2 Oirt . 
^15, 434 ; »ee aUo ITiIIkima t. Hall, 1 Curt , 606- 

(2) Ste iiot«5 to a 134, jwl 

(3) J/err UtdotJlah t Brrbj Imaman. 1 M I . 
42. 43(1838) 

(4) B. T. Kalu Hal. 7 W. R . CV . 103 (1867) 
«<e furthor, notei to a 165. pc«t 

(5) Sft as 32. 33, 39. 5S, 60. C6. 7.1. 66— RS. 
on. 114, IIS, 135. 136. 142. 14«, 150, 151. IM— 
158, 159, 162. 161—166 

(6) Ptr Lord Mansfifld in 11 Qlt't ra>t. 4 Biir- 
rough'a lUp., 2539, fifed m //orf«a» Sa\at T 
F.Kain PeriM, 5 C. 259, 265 (IS79) 

(7) B, V Cka^K Payaran, 11 R.. ‘331. 341, 352 
per JardiDf, J. (1890) ; Be«f. Er.. { 86. 

(8) Best, Et. f§ 109, 110 See rtilbmoie'a 
lli«toiy and Prinfiplea of the Law ol Erideree 

<1850). 

(9) Wbarton, Ft., { 6. 

(10) See retnaiKi el i^rd Colenilfe, C. J., in 


Blake V ^'5w>k Lt/e Atmrance Co , 4 C. P D. 
109 (1878) ” lo Biij but an English Coart and to 
tbe mind at an; but an Engliih lawyer tbs rontro- 
Teray whether thii endence ii or it not eTidence 
whHbaOivrtof Joitice aboutd reeeiTc would teem 
) think eupreinely ridiciiloua because erery one 
wduM way that the endenre was mo«t cocent 
and material to the plointifl’a claim." 

(H) IVr Wills, .1 . in ffraacfjT irrwjU. R , 
21Q B 0..li8<l8sS) 

(12) /Vr Lt>TdCo1''ndge. C J , in Blaie t. Albion 
Left .Iwaranee Co . U R.. 4 C. T L . 109 (IST8). 
adding — " Not, of course, matters of mere pre- 
judice nor anylbjog open to real, moral or sensible 
objeetioii. but all things which (airly throw bght 
on tbe case." 

(13) B T. iltma Pane. 16 Ik. Ml, 66S (1892) ; 
jwr Jardine, J., citing Romeab (lander llitter 
and Field, JJ ; and see cases cited, 

(14) The CUIeclor rfGenUfnr t. PaUtdlmri. 
12 A.. 26 (1889V 
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not be SO applied as to shut out matters wWcli may be essential lor the ascertainment 
of truth.fl) The Privy Council in AmeeroottUsa Khatoon v. Alcdoonissa Khafoonp) 
said : “ Objections made with the Niew of excluding evidence are not received with 
much favour at this Board.” But it mmt not be assumed either that all technical 
rules are unnecessary, or that all the rules of evidence are technical. It may be 
safely asserted that the enforcement of most of such technical rules as are contained 
in this Act is necessary^ and that many other rules possess no clement of technicality 
whatever. Thus as the Judicial Committee have also observed “ It is a cardinal 
rule of evidence, not one of technicahty but of substance, which it is dangerous to- 
depart from, that where written documents exist, they shall be produced as being 
the best evidence of their own contcnts.”(3) And other instanr es might be adduced 
than those covered by wh.it is technically known as “ the best evidence ” rule. 
History of The English rules of evidence were always followed m the Courts established 
e^dence In by Eoyal Charter in the Presidency Toxvns of Calcutta, Madras and Bombay. Such. 
tms coun- these rules, as were coiit.-uned in the Common and Statute law which prevailed 
in England before 1726, were introduced by the Charter of that year . some others, 
were rules to he found in subsequent Statutes expressly extended to India ; while 
others, again, had no greater authority than that of use and custom (4) In the 
Courts outside the Presidency Towns no complete rules of evidence were ever laid 
down or introduced by authority.(O) The law on this subject rested m a state of 
great indcfinitcncss. In the Full Bench dec tsion of the Calcutta High Court m tho 
case of the Qureii v. decided in I860, it was held that the Eugibh 

law of evidence was not the law* of the mofussil .that at that time the Mahommedan 
criminal law, including the Mahommedan law ol evidence, was no longer the law of 
the countrt', and that by the abolition of the Mahommedan Uw, the law of England 
• w’as not established m its place. The mofussi) Courts were thus not required to 
follow the English law, although they were not debarred from following it where 
they regarded it as the roost equitable. 

The first Act of the Governor-General m Council which dealt with evidence, 
strictly so-called, was Act X of 1835, which applied to all the Courts in British 
India and dealt with the proof of Acts of the Govctnot-Geueral m Council.(7) This 


an Act was pa«sc(i(yj tor the lurtber improvement of the law of evidence, which 


(I) II y.AMuIM.T A ,4I> |ll*S5),,f,ob»o?T*- 
lioni ol III' Hon Mr. Maisr In tnovins lh« 
rrfrrrnfr ol fli*- DtkIuicp Hill |o fomiiHltec 
•'AnjIWnjS liVf • rapnrieuf iu]niint>tra(i<ni 
of the la* of e^i'lrnre ««• eiil, Uit H would 
l.e an e<jo»1. Or pirha^o r«en a prraler eeil. 
that aiirh rtrict mien of rrHlmi'e aliouM lie 
etiforerd a' prarf trail/ In Irme IbeCWrt »ithout 
(hr tnalmaU Inr a rlreuion." 

(C) "3 W. 15.. Ciis.jiKij 

|3) iJltumnyi l\h! i /(,y I Hfimifiit, 7 I A . 

K 13 

(4) J-irVl. W , ISi Whillr/ Molir*, Saslo* 
IiMlian Viidi'e, Vi'J. It, BI2 f*r» IVport pi l.aw 

t't>Tnt»»*»lonrn, .Sp^Kifir. 

<5) Ilnrolilioii* nadr t■■l«rt•n it*!! anil 1831 
<cmlAinMl a W mW i eihrr* Hrrr d-nrnS from 
a r«‘lom»»Tr Uw of eiiilrnrr, parti/ drawn 
from thn IMaj'a ainl the }TaK<m,BwdMi Uaw 


Officers , othen from nnRlish lett.hooks . U hit- 
ler Moles, 11,812, 813; jindiM .\ct XIX of 1833. 

(«} B. L. 15 , Slip. Vol . App n ! » c , « U , 15 , 
CV..21. Field, Kr, 16—18; Whiths PtoUv 
•wpro, and eee 1?. v. fidmurami, C 15 If C. U, 
O . 41 fJSfil) 

(7) tnuner Sn>le«, ir. 811 

(8) 16, Atl XlX of 1837 abolished Incori- 
fwicncr b/ rr/non of eoiivirtion) : .Vet V of ISO) 
(affirmation'), »rr aNn Acts .Will of 1863. 

»! tr of 1872: of 1873; Xcti IX of 18/o. 

'll o( I8H Utvcom^lencr leasou of evime 
cr Inferesl); XV of 18.12 fcomprfenrv of pjrtiei 
and other matlen); Aet XI.\ of 1M3 extended 
»e»er»l of thov reforms f o the fi* il Court* of the 
K»st Inili* Compaiiv In the Ileo^al Cresidencr. 

(ft) Act It of 18.V1. .Vs to this .Vet, H r. 
Gni^il /Juii, 3 JI , 27J, "s * 
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contained many provisions appUcaWc to nil Courts in British India.(l), Theso 
provisions were repealed nnd re-enacted with certain modifications luid alterations 
hv the present Act. While, therefore, nithin the T ^ • 

01 evidence was in force, modified by certain Ac • ■ ■ 

which Act II of 1855 was the most important; • *' , ; ■ 

hand, had, down to 1872, hardly any fixed rules of evidence save those contained 
in Acts XIX of 1853 nnd II of 1855.(2) Before and even for some time after 1872 
the lax character of the evidence in the MofussU Courts was the subject of fre- 
quent judicial commcnt.(3) To remedy this unsatisfactory (4) state of the law 
a Draft Bill was drawn up by Her Majesty’s Commissioners nnd introduced bv 
Sir Henry Sumner Maine, then the Legal Member in Council. This first Draft 
Bill did not, however, meet with appro\'al. A new Bill w as therefore prepared 
by Sir James Fitzjamcs Stephen nhich was ultimately passed as Act I of 1872 
(The Indian E^^dcnoc Act). This Act is based on the English law of evidence 
modified to suit India.(5) It is in the main in accordance with English law 
tliough, as will be seen on a reference to the Commentary, it does in several 
respects materially diverge from that law.(6) Together with certain Acts saved 
^*y, (“1 or enacted subsequent to it, this Act coiitains the law on the subject 
of evidence now in force in British India,(8) 

It has been said that with some few exceptions the Indian Evidence Act was 
intended to, and did, in fact, consolidate the English law of evidence ;(9) that the 
Act itself is little more than an attempt to reduce the Enchsh law of c%*idencc to the 
form of express propositions arranged in thcic natural order, with some modi* 
fitntions rendered necessary by the peculiar circumstances of Itdin;(10) nnd 
that it was drawn up chiefty from Taylor on E^^dence.(ll) It is true that. 


dlTtic followme Acti »<;r« •ul>««((urntl.t 
pauMt • X et 1W3 {MWnd«nt« ef , VllI 

ol 1859 (Cin! I’rocwluro, eont«m«d lilt« th« p-«. 
lent Cole pron«ion» m to . XXV ot 

1861 (CtiiniiiAl l’ro<>edure, contiinM proM«wni 
H* to eon(n,ion^ ]>olice^mi«« cenniio. 

ntion of ei'caied, and Cnil-Si<r^on report* of 
OieiBiea) offinn*, nnd drinjr declaration* , whKh 
lia*e been re-enacted m the jiroseiit Act or in 
the preaent Code): XV of 1669 (e,'dence of 
pruoncrr) ; are Whitley Stotes, 817 
(2) Whitley Stokea. 817 , Field, Er . 17, 18. I** 
Sre Report of Law CommUaioner* 

(S) S'e obserrafion* in L'ni'fe flojoA/ie /'er*. 
»"nMr«v, 7 M. I. A . 128, 117 (1838) » c . 4 W B . 
1' C , lil • lIvmtfiHT Mojumdtr y Churn ilothtt, 
22\V.U, 355. 356,357 (1874): .Varo^Kn/v t Yrn. 
gima.Si M 1 A .90 (1881) a. c , 1 W. B .P.C.3t>. 
('•"Un Ull V. ralth LaU. 6 C . 193 (ISSfi) 

L\en a« late aa 1881 Stuart. C J . had cauie 
to complain r*i.I A'«or r Sorjan Canity, 
4 A., ein, 250 

(I) 'Sff remarks of Prirj Council m /Jaaowree 
Lif T. VaAora;o5 //rtuiroia, 7 M I. .A . 148. 168 
(|8'8) . , c . 4 W R.. P. C.. 118 . r«i* Rajaha 
* 7 51 I. A . 128, 137 (1858) • c . 

4 W 11.. P. C . 121 ; Prrnhai r &ifcor. 

flwmo, 13 51 1. . 510 (1870). • c.. 15 W B.. 

I* C.. I 

(5) Report cl Select Committee . “ It t* Utile 

more an attempt to r»«luee the Fn*li«h law 
of cMilence to the form of npr»-«» propo*ition« 
rranprd in their natural order, with eome 


Reationa rendered n^eemiri bj the peculiar cir- 
rumriaaeea of India ” Sleph, Introd , 2 The 
differencca between the Indian and F.ntllah law 
will be found hereafter noted in the Commentary 
to the aeclion* nlre Uhitlev ^toke*. p. 827, 
Vol U. and Wil»on’» Comparative TaWe* of 
llniheh and Indian Law. 1890, p 14 Aa however 
pointed out later, fundaoiental diitinction* exut 
in the rnode of Irealnient between Eniibih nnd 
Indian Law 

(6) See taat note and Ranth'^iat Krithnaiat 
V Rapn Xarhar, 10 B , 4J9. 442 fIS86) . CoUtckr 
0 / C-'TOiUpwr V Colakhiari Smjh, 12 A, t. 17 
(1889). R v,.4W«ffoA.7 5,400.401 

(7) S 2. pw» 

(8) Aee note to • 2. p^.»f 

(9) nK;;«taflr Falfhlall.CC . 171. 188 |16S0) 
prr Barth. C J . 

(IOSwiIAt Lniki Ghttla, 17 R. 1^9. 141 
(1892). per Bavlev. C J . adoptinz the wonU of Sir 
James F Stephen, fntrod., Ft. Act. 2. 

(II) J/sweArr»*.-«. Rezn*/* v .Vrie Jlhnrmtey 
Rptmntny i lleona^ Company, 4 It, 576* 581 
11880 ), per West J see remarki of Jackeon. J_ 
in /t V lainnlosA Clvrlrrtatly.aupra 49l,T»Tlor 
on Ev . trferrrd to m A v Pyon Ull. 4 C. U R.. 
Aon, Soy. Gail* Loti v lal'eh LaU. 6 C.. 
179. ft T ftami ftnfj,. 3 51.. 62 . ft. T. Rama 
Birapa, 3 ft. 17 <ls78). ft v Falirwpi. 15 B.. 
SO2(l8Q0), Pram,, * Xclaanr-f, 19 B-. 179 
(1883). and comefoua other ea*»4, 5(f. Kartoa. 

however. •< jv ir of the Preface to hit Edition 
of the Act. says— that in hit opinion it u a mere 


/ 
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not be BO applied as to shut out matters ti Well may be essential for the ascertainment 
of truth.(l) The Privy Council in Ameeroonissa Khatoon v. Ahednomssa Khatoon{2) 
said : “ Objections made ^ith the ww of excluding evidence are not received with 
much favour at this Board.” But it mu'st not be assumed either that all technical 
rules arc luinccossary, or that all the rules of cridcnce are technical. It may be 
safely asserted that the enforcement of most of such technical rules as are contained 
in, th^ A.ct is necessary^ and that many other rules possess no element of tcchnicahty 
whatever. Thusas the Judicial Committee ha\e also observed : “ It is a cardinal 
rule of evidence, not one of technicality but of substance, w'hich it is dangerous to 
depart from, that where nritten documents exist, they shall be produced as being 
the best evidence of their own contents. ”(3) And other instances might be adduced 
than those covered hy what is technically known ns " the best evidence ” rule, 
or English rules of evidence were always followed m the Courts established 

«^dence In by Itoyal Charter in the Presidency Towns of Calcutta. Madras and Bombiiy. SucK 
try" of these rulc'i, as were contained m the Common and Statute Liw which prevailed 

in England before 1726, were introduced b) the Charter of that year . some others 
were rules to be found m subsequent Statutes cxpicsslv extended to India ; while 
others, again, liad no greater authority than that of use and custom.(4) In the 
Court.s outside the Presidency Towns no complete rules of evidence were ever laid 
down or introduced hy *- 'ti... i. . t.. , , ^ • 

great indcfinitencss. 

rase of the Quern v. f ’ 

I.iw of evidence was nOv , muCdi Ui.u uiue tuc Mauouiineuaii 


follow the English Uw, although they were not debaired from following it where- 
they regarded it ns the most equitable. 

The first Act ol the Govetnor-GencMl m Council v\ Inch dealt with c\ idence, 
strictly so-called, uas Act X of 1835, which appbed to all the Courts in British 


nil Aca was pa‘=oo<Myj mr the lurtlicr improvement of the law of evidence, which 


(1) n T AMkrM,’! (n>sS),«froiMrTa. 
tioii« of th« ITon Vlr Mirsc in moring tbe 
rffrrrnrp of llif IlrvUnw )WI lo (Vniin>((r<> 
1>Vr » rapruiotn •Smim.lrfeVion 
of tlir Lm of crMriipp ««• Hn ml. Lut it «ouM 
i* an p< 3 nal, or prrha}« p»m a ervator 
(hat aiirh atriW rol.^ of PToIrnr* ahmiM if 
rnforwl ai praftfrallj In Inain »be ('oort «i(fiout 
lb-- mafomN for a (Irfliinn.’" 

(j) C3 w. n . s's. 

|3) IXhi V. Iwrtmipyl, T f A. 

K 13 (larS) 

(I) IVM, IV. IS; U bpilpT Sfotp*. Anjtlo. 
>ml,»n rn.lrp. V«l. II, SI* Ih-port ot Uw 
C'omm««»lOTv»r», Apyt»4ir. 

(5) JW^lal'oiit in»i|p l»l«frn I7'n ami 1831 
c«r>U)n-il a Ipw mlr* i Mh'-r* nrrr 4rriird Iftim 
a tafiip pii«<omarr Uw of rtHlrmr, {lartfr tfrava 
iron, lb- llrOara ami tin* VlahniRinnlaa La» 


O/BrPrt . otlifn from I.'nghsh IptI l.ool,* , U’lut- 
Ip< Ktotp*. ir, 812, 813 i BnJ »fe .Vet XIS of 18o3. 

(6) B, L. It., Sup V'ol , ,Vpp. II ; «. c , b VV R., 
Cr.. 51, rjplcl, Er. Ifr-lSi VVhifW .Siol,«„ 
and are I? /JamtHami, 6 II If, C. R 
0..4Sff86S; 

17) muUc.v Sloko», If, 811 

(S) /A , Act XI.X of 1837 abolMhnl mrooi- 
petenc.r ly rraioii of convirtionl; Act V of 1810 
(aWrmJtioiL*) ; rn al.o VrU XVIII of 1803, a. 
9; VI of 18725 of 1873 ; Act. JX of 18^0; 
Vlf of 1811 (incompetency Ly teamn of erime 
Of inirfral); XV of 18^2 (competency of pjctie. 
and other rutfera); Aet XIX of 1M1 ntcnded 
artortl of thr^c rrfom,. to the C'lril Court* of tlw 
Kut Inilla Companr in the Renpil IV.idetiey. 

Ift) Act )I of 18.M Ai to lhi« Aet. tee ft. r. 
f»'’,»jf 3 3f , 271, l'S2. 
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containing tbe scheme of the law, the principles and the application of these prin- 
ciples to the cases of most frequent occurrence, but in respect of matters expressly ' 
prorided for in the Act wo must, so to speak, start from the Act and not deal \\ itii 
it as a mere modification of the law of evidence prevailing in England.” 

Questions, however, may arise as regards matters not expressly provided 
for in the Act. It has been held that the second section in eflect prohibits the 
employment of any land of evidence not specifically authorised by the Act 
itsclf,(l) and that a person tendering evidence must show that it is admissible 
under some one or other of the Provisions of this Act (2) It is to be regretted 
that the Act was not so framed as to admit other rules of evidence on points 
not specifically dealt with by it as was in effect done by the Commissioners in 
the second section of their Draft. In that case whenever omissions occur (and 
some do in fact occur) in the Act, recourse might he had to the present orprevious 
law on the point existing in England or the previous rules, if any, in this countrj’. 


(1) fl.T..4MurtaA.7 ^.,333, 199 (1881). Jfa- 19 A . 11. 19, 19, 90, .11, 3S, 43 ; (1889) 

lummaj AUaiJaJ T. JftAammai /(maiL), 10 V.. And iMt AOlc s Though is /!. t AiAixJuf/i 
393 (1886) : R r. Ptlamltr Jim, 9 11 , 61 (1876) C&«cl(r6«ffy. 4 C., 491 (1878), it wit mmI (hit 
and in nrzt cote whore a cate aritei for which do potilire tolutioii 

(9) l-ihkrai A'vor r. .l/atpal f inyA. 7 I. A-, 70 can be found in the Act ittelf reeourta mtv be had 
(1879) : CoUubr o/ fSoreikpvr y. PaJaLJAart tolbe Kngtiab rulei i( any on the pomt. 
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although the Code is, in the mam, drawn on the hnes^ of the English law of 
evidence, there is no reason ' 

It ;(1) and indeed as already 
law. moreover these dicta 

sections (5 — 16) dealing with the relevancy of facts. 


Even where a matter has been expressly provided for by the Act, recourse 
may he had to English or American decisions if, as is not infreguently the case, 
the particular provision he of doubtful import oning to tlie obscurity or incom- 
pleteness of the language jn which it has bcencnacted Authority aboundsfor 'the 
use of the extraneous sources to which reference has been made in cases such as 
thesc.(3) As was obser\-ed by Edge, C. J , m the Collector of Gorakhpur v. Palah- 
dAnri “ No doubt cases fte<j«ently oc(ut m India in wliich considerable 

assistance is derived from the consideration of the law of England and of other 
countries. In such cases we have to see bow far such law was founded in common- 
sense and on tho principles of justice beto’ecn man and man and may safely afford 
guidance to us here.” 

It must not, however, be forgotten that the Indian Evidence Act is a Code 
which not only defines and amends but also lonsobdates the Ijiw of Evidence, 
repealing all rules other than those saved by the last portion of its second 
eection.fS) The method of construction to be adopted in the case of such a Code 
has been expounded by Lord HcrscheU(6) m terms which have ^en adopted hy 
the Trity Council!") and cited and applied in other cases in this country.(8) 

A similar rule had been prenou«ly laid down ni tlus country with reference 
to the construction of this Act. In the case of the I?, v. Ashootosh ChucJcfrhuUy(ll) 
it was said : " Instead of assuming the English Law of Evidence, and then inquir- 
ing what changes the Evidence Act Lis m.ide in it, the Act should be regarded as 


SSarc o( ipocch to tL#»rt th«t Itie 167 rccnotti 
of the ^ct coDfsm all lhat u siti'lioablc lo lixlw 
ti( the two ^uluinr« ut Ti'i.lc’r on ETidrnr« 
and that a grent rnaa* of ih<- pnncjploo and 
roln vhich .Mr. Tajlor’a work oonlaios will ha\« 
W, lit wtitton Wk btlacentlw Uflcn o( th« Oxit, 

(\) IliiHe^h/ii}Ja4 AVWnarfa* <■ Jlapu 
in n ,430. 445 (JRSS). prrS»rp*nt. C J : trt Tit 
C.lUctr’r «/ Conlhpur PoM4har>. J2 A . I. 37 
(1600) ! P T. AMuUai. 7 A,. 40n, 401 (ISS3). 

(2) lie Pytft loll. 4 C L. R . 60«. SOD; P. r. 
ClmM, 7 .1., 41 (MM): Knpliah ea*>« irfolcTaat 
akwi Indian Vlp'latuf' )<M not Mloatil llnpksh 
U*. 

(3) f'tt P r. 16 11 . 4^3 (1895). T’e'- 

«Uf A.a^lr. Aon /Vr/A 23 C., 8 (189411 acd tht 
rave rlinf, fntt. 

(4) 12 .1., If. 12 (lR^D)i and »rt ako remarit 
of .Rlraifkf. J, ; at pp. ID. 20 . A, . framit r. JOA«ii 
AiV. 18 U. 2^0 (inai) Irrl-rrfx» lo Ain»ri-an 
CaaP-Ua]iA.r JTI/ili J7«r. 1l, L. 11. Sup. Vo|. 
k'. ):.. 4S1 (1866] (Enefuh An,*ntaii awl Pcotob 
U» 1 1 S U . lu, C> . S3 1 1 C«t, E». ; GilLott on 
Clltty'* fritnlaal UoJ ; 7 IV. It, 33S »*, H I<3 yU 
U-i Ao«<ia Jar.; Goode**. Kr.Jt 11 IV. R, 


51 (Rotcoe, ) , A v. lUJgtr, Mutty Lall and 
SlKiatl (1832), p 133 (Starkioon Ir.), and 
p 1*4 (Paley) . 1 B . 475 , J1 B. H. C , 03 [Russell 
on CrjmM), H B, gss [Philbp’g ErJ;4B. ; 
581 fC.resley on f.V.], B. J, R , F. B . Sup 
Vol , 422 (-SortoQ. otv Kv.l , awl Btktt eases too 
numeroa* to mention Conrexning the « eight to 
bo given to Atneriean deemonj, tte remark* of 
Cochbum, L. C. J 1 In Settramenqa v. 6lamy^ 5 
C r. IJ,. 395. 303. 

(5) Tht Colltelor o/ CoraKiin,r v. Puhldhnri. 

IS .1 . 1 3^ (1889) ; and see posi 

(8) Jo Bank o/ Fngjrmd r. Vajhavo Proll.cm, 
'L. II.. 4pp Cas (1891), Jfl7 (at pp. U4, l45)’ 

(7) In A'nrearfro .Va/A v. Kamallafni. 23 I. A " 
39,26(1896), 

(6) I>ag4u r, Panchem Singh, 17 Jl, 3'<2 
(1892J! 1‘amnJara JliJaluir r. TAt Secretary «/ 
Slate f,r Ifidui. 18 .M . 01 (1894) ; Kondyya. Chrlli 
T. .VneB*i«Aa/« Ciilti, 2C» 3f . }03 (/«9«); Ula 
Paraj r. CeJab CAanJ, 28 C., 617 (IWl) This 
■abjeot will be fnond fully discuBsed m {h» 
Authet’a 05*3 rtoeedoje Code. 

(9) 4 C., 041 (ISTS); per Jackioo. J. 
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containing the scheme of the Lw, the principles and the application of these prin- 
ciples to the cases of most frequent occuircnce, hut in respect of matters expressly ’ 
p^o^^dcd for in the Act we must, so to speak, start from the Act and not deal with 
it as a mere modification of the law of evidence prevailing in England.” 

Questions, however, may arise as regards matters not expressly provided 
for in the Act. It has been held that the second section in effect prohibits the 
employment of any kind of c\'idcncc not specifically authorised by the Act 
itself, (1) and that a person tendering c\ndcnce must show that it is admissible 
imder some one or other of the Provisions of this Act.(2) It is to be regretted 
that the Act was not so framed as to admit other rules of evidence on points 
not specifically dealt with by it as was in effect done by the Commissioners m 
the second section of their Draft. In that case whenever omissions occur (and 
some do in fact occur) m the Act, recourse might he had to the present or previous 
law on the point existing in England or the prc\nous rules, if any, m this country. 


(1) t.,3S3, 3M (ISM). J/n- 12 A , 11. 12, 19, 20, .'ll. 35, -43 ; (1889) 

hammad AlMdad t. 2luhammad I$ma3, 10 A, And Mte )Mt note: Though m R. t. Ashnnioih 
325 (1888) : R t. Pilamba Jim, 2 B . 84 (18:6) ChucL&bally, 4 C.. 491 (1878). it was said that 
and in next note where a case arises for which no positive solution 

(2) Itihra/ Kvar v. Mahpal Sinyb. 3 1 A , 70 can be found in the Act itself recourse may be had 
(]870] : CuUecfor of Oorakhpur v. PahLdkan to the Kngluh rules if any on the point 



CKAI'TEK I.* 


GrKERAL DISTBIBDTIO.V of TlfE SUBJECT. 


Technical Almost every branch of law is composed of rules of which some are ground- 

and general ed upon practical convenience and the expeiience of actual litigation, whilst 
ia^*°** others are closely connected with the constitution of human nature and society. 

Thus the criminal law contiuns manj' prowsions of no general interest, such as 
those which relate to the various forms m which dishonest persons 
tamper with or imitate com ; but it also contains provisions, such as those 
i\hich relate to the effect of madness on responsibility, which depend on 
several of the most interesting branches of moral and physical learning. 
This is perhaps more conspicuously true of the law of evidence than of an}’ 
other branch of the law. hiany o! its provision**, however useful and nece.H- 
8 .iry, are technical ; .Hid the enactments in which they arc contained can 
chum no other merit than those of completeness and perspicuity. The 
whole subject of documentary evidence is [ 8 ]t of this nature. Other 
liMiiches of the subject, such as the relevancy of facts, arc intimately 
lonnocted with the whole theory of human knowledge, and with logic, as 
applied to human conduct. The object of this introduction is to illustrate 
these parts of the subject, bv stating the theory on which they depend and 
on which the provisions of the Act proceed. As to more technical matters, 
the Act speaks for itself, and I have nothing to .idd to its content. 

Relation The Iiidi.iii Evidence Act is little more than an attempt to reduce tho 

AcfMBng* Kiiglisli hiw of Evidence to the form of c.Tprcss propositions arranged in their 
luhiawor natural order, 'vith some modifications rendered necessary bs’ tho peculiar cir« 

oviaoneo . « t i ^ * 

ciimstaiues of India. 


RnKlliiti 
or evi- 
dence 


It* want or 

arrange 

ment 


OlOlealtlcs 
of amend- 
Ing U 


lake almost every other part of English law, the English law of evidence 
was formed by degrees No part of the law has been left so entirely to the dis- 
cretion of . ■ * ' ' — - . ,j jjjpentJy 

interfered ' ere, it has done 

80 principi related to tho 

disminlifieafion of witnessesby interest, and that svhich e.vciuded the tesUnionv 
of the p.nrties ; but it lins not attempted to deal with the mam principles of the 
subject. 

It is natural that a body of law thus formed by degreesand with reference 
to p.nrticiikir <.sHes, should be destitute of arrangement, and in particular that 
its leading terms should iies'cr hns'c [8] been defined by authority ; that genct- 
m 1 rules shnuhl hose been laid down with reference rother to particular circum- 
Mtanres than to general principles, and that it should have been found iiecessarj' 
to (jiialify them by rsteptions iiiroiisistciit with the principles on svhicli Ihev 
jinxeed. 

When this confusion bad once lieeii introduced into the subject, it was hard- 
ly ciip.sble of being remedied either by courts of law, or hy writersof text-hooks. 


* Till* kti*! Ibo lollnweis cha|.lm dawn »e r *•’ sfe Sir J*me« Kitj-Jamw .Steplirn'ii li,lro.Iuo- 
Imn l<» live E»H<*n<«* Arl. 

J Thie kivl tbe Inltowlnf namber* iD'lK«l9 tlia pAjIng of ibnorigiDikl Uvol. (EJ. Is'i3) a« reter- 
ri-l t>> In ISK rommeivtor^. 
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'riie courtb of law could only decide the cases came before them accord- 

inp to the rules in force, The writers of text-books could only collect the 
results of such decisions. The Legislature might, no doubt, ha\c remedied 
the evil, but comprehensive legislation upon abstract questions of law has 
never yet been attempted by Farlinment in any one instance, though it 
has in several well-known cases been attended with signal success in India. 

That part of the Knghsh law of evidence which professes to be founded 
upon anything in the nature of a theorj* on the subject may be reduced to the EnffUsuia- 
following rules : — * ® 

(1) Evidence must he conBned to the matters in issue. 

(2) Hearsay evidence is not to be admitted. 

(3) In all cases the best evidence must be given. 

Each of these rules is very loosely expressed. The word ‘evidence,* which 
is the leading term of each, is undefined and ambiguous. 

It sometimes means the words uttered and things exhibited by witnesses 
before a court of justice 

[4] At other times, it means the facts proved to exist by those words or 
things, and regarded as the groundwork of inferences ns to other facts not so 
Iiro\ ed. 

Again, It is sometimes used as meaning to assort that a particular fact is 
rolevnut to the matter under inquin*. 

The word ‘issue’ is ambiguous. In many ca.ses it is used with reference 
to the strict rules of English special pleading, the mam object of which is to 
define, with great accurnev, the precise matter which is affirmed by the one 
pnrtv to a suit, and denied W the other. 

In other cases it is u«ed as embracing generally the whole subject under 
inquiry. 

Again, tlie word ‘hearsay’ is used in various senses Sometimes it moans 
whatever a person 18 heard to say , sometimes it means whatever a person 
declares on information gi%cn by some one else ; sometimes it is treated ns 
being nearly sjmonymous with ‘irrelevant.’ 

If the rule that e\ idciice must be confined to the matters m nssue were con- ti 

strued strictly, it would run thus ■ ‘No witness sliivll e%er depose to any fact, conuning 
except those facts which by the form of the pleadings are afl’rmed on the one isVae”'*** 
side and domed on the other ’ So understood, the rule would obviously put n 
stop to the whole administration of justice, as it would exc liidc evidence of deci- 
sive facts. 

A sues If on a promissory note. If denies that he made the note 

.1 has a letter from If in which he admits that he made the note, and pro- 
mises to pay it. This admission could (6] not be proved if the rule referred to 
were construed stnctlv because the issue is, whether If made the note, and not 
whether he admitted having made it 

This absurd result is avoidcHl by ii*diig.the word ‘evidence’ as meaning 
not t»*'timonv but nnv f.ict from which any other fact may be inferred. Thu-* 
interpreted, the rule that evidence must becoiifined to matters in i^sue will run 
thus- 'Xo facts mav be prove*! to exist, except facts m issue or f.uts from 
which the existence of the facts in i«<up c*an be inbfrreU’; but if the rule is thus 
interpreted, it becomej* so vague as to itooi little use ; *or the niteftion naturally 
»ris-»s, from what sort of facts ni.iv the existence of other but' be inferred 7 
To this (picstion the law of England give* no explicit answer at all. though 
p.»rii.il and confused answers to p.irts ofit may l>e infemxl from some of the 
c-\ieptions to the rule which c-xcludes hearsay. 


J2 


INTRODUCTION. 


For instance, there are cases from which it may be inferred that evidence 
njay sometimes be given of a fact from which another fact may be inferred, 
although the fact upon which the inference is to be founded is a crime, and 
although the fact to be inferred is also a crime for which the person against 
whom the evidence is to he given is on his trial. 

The full answer to the question, ‘what facts arc relevant,’ which is the 
most important of all the questions that can he asked about the law of evidence, 
has thus to be learnt partly by experience, and partly by collecting together 
such crooked and n.nrrow inustratioms of jt as the one just given. 

ArabiguUy [6]The rule that ‘hearsay is no evidence’ is vague to the last degree, as 
excluding oach-of the meanings of which the word ‘hcarsav’ is susceptible is sometimes 
hearsay treated as the true one. As the rule is nowhere laid down in an authoritative 
manner, its nieaninc has to be collected from the exceptions to it, and these 
exceptions of which there are .as many as twelve or thirteen, imply at least 
three different meanings of the word ‘hearsay ' 

Thus It is a rule that evidence may be gnen of statements which accompany 
and explain relevant actions. As no rule determines w'hat actions are relevant, 
this is in itself unsatisfaetor}- ; but as the rule is tre.itcd as an exception to the 
rule e.xcluding hearsay, it implies that ‘hearsay’ means that which a man is 
heard to say. If this is the meaning of ho-irsay. the rule which e.xcludp8 it w ould 
run thus : ‘No witness shall ever be allowed to depose to anything which lie 
has heard said by any one else.’ The result of this would be that no verbal 
contract could ever be proved, and that no one could ever be convicted of 
using throats with intent to e.\tort money. oi of defamation by svords spoken 
e.xcept m virtue of e.xceptions which stultify the rule 

.Most of the e.xccptions indicate that the meaning of the word ‘hearsay’ is 
that which a person reports on the information of some one else, and not upon 
the evidence of his own senses. This, with certain exceptions, is no doubt o 
valuable rule, hut It is not the- natural meaning of the words ‘hearsay is no 
evidence, audit is in (7} practice almost impossible to divest words of their 
natural meaning. 


The rnlo that documents winch support ancient possession may he admit- 
ted as between persons who are not parties to them, is treated as an 
c.xception to the rule excluding hearsay This implies that the word ‘hearsay’ 
IS nearly. il not quite, equivalent to the word ‘irrelevant.’ But the En-'Ush law 
contains nothing which appro.arlics to n definition of relevancy. 

V, nT best evidence of which a fact is susceptible 

d«nc«.. snoiihl be given, is the most distinct of the three rules referred to above and it 
IS cvrtaiiily one of the most useful. It is simply an amplification of the obvious 
maxim, that if a man wishes to know' all that he tail know about a matter his 
own senses are to him the highest possible authority. If a hundred witnesses 
of iimmoe.ichable character were all to swear to the contents of a scaled letter 
and if the person who heard them swear opened the letter and found that its 
u.nt,nl. ,lil7crr„t, W «oi.ia c„„clu.lc, without the intervent.oti ot „ny 
co„.noi„ prote,, oI reo,o...„s »l all, that they had stvorn what ,v., not true 
, The a.„l„,ui,y ot the »„,d Vvideare- i, the ca„,e ot a p a Ta tot 
•...u.oe. oti.curity apart Irom that what, it (tive, to the rules above mentioned In 
.ereutiru .nou.ne,, andior pop,il.,r and penerol purposes, it is no doubt' cor- 
\enient to ha\e one word which includes: — * ^ 


fl) 

18 ]| 2 ) 

13 ) 


The testimony nii whieh u given fact is believed 
the facts so helieveil, and ' 

the orgunieiitfl foiindeil upon them. 


i, wsc o( aifistianily.” the word 

IS used in this SCI19C, The nature of the work was not Biirh ns in T 

.mp..rt„„re to the ,li,ti„.lioi, „l,i,h He ovttlool,.,’^ So, i,i’ scieidno 
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inquiries, it is seldom necessary (for reasons to winch I shall have occasion to 
refer hereafter) to lay stress upon the difference between the testimony on 
which a fact is believed, and the fact itself. In judicial inquiries, however, the 
distinction is most important, and the neglect to observe it has thrown the 
whole subject into confusion by causing English lawyers to overlook the leading 
distinction which ought to form the principle on which the whole law should 
be classified. I mean the distinction between the relc\'ancy of facts and the 
mode of proving relevant facts. 

The use of the one name ‘endence* for the fact to be proved, and the means ambi^ 
by which it is to be proved, ‘has given a double meaning to every phrase in guity 
which the w ord occurs’. Thus, for instance, the phrase ‘primary evidence’ some 
times means a relevant fact, and sometimes the original of a document as 
opposed to a copy. ‘Circumstantial evidence’ is opposed to ‘direct evidence.’ 

But ‘circumstantial evidence’ usually means a fact, from which some other 
fact is inferred, whereas ‘direct evidence’ means testimony given by a man as 
to what he has himself perceived by his own senses. It would thus be correct 
to say that circumstantial evidence [0] must be proved by direct evidence — a 
clumsy mode of expression whicli is in itseU a mark of confusion of thought. 

The evil, however, goes beyond mere clumsiness of expression. People have 
naturally enough supposed that circumstantial and direct evidence admit of 
being contrasted in respect of their cogency, and that different canons can be 
laid down, as to the conditions which they ought to satisfy before the court is 
convinced by them. This, I think, confuses the theory of proof, and is an 
error, due entirely to the ambiguity of the word ‘evidence.’ 

It would be a mistake to infer from the unsystematic character and absence Bngiish^/aw 
of arrangement which belongs to the English law of evidence that the substance oi evidence 
of the law itself is b.id. On the contrary, it possesses in the lughest degree the 
characteristic merits of English casedaw English case-law, os it is, is to what 
it ought to be, and might be, if it wore properly arranged, what the ordinary 
conNersation of a very clever man on all sorts of subjects written down as he 
uttered it, and ns passing circumstances furnished him with a text, would be to 
the matured and systematic statement of Ins dehberate opinions. It is full of 
the most vigorous sense, and is the result of great sagacity applied to past and 
' varied experience 

The manner in which the law- ol esidencc is related to the general theories Natural 

'■* 1 . . ’ only by reference [lOJ to the natural fjon*of*Vhe 

to be as follows — subject. 

■ • upon and ari'c out of facts 

Every judicial proceeding whatever has for its purpose the ascertaining of 
some ri'^lit or liability. If the proceeding is crmunal, the object is to ascertain 
the liability to punishment of the person accused If the proceeding is civil, 
the object is to ascertain some right of property or of status, or the right of one 
party, and the liability of the other, to some form of rehef. ^ 

In order to effect this result, provision must be made by law for the follow- 
ing objects • First, the legal ofTect of particular classes of farts in establishing 

rights and Iiabihties must be determined This is the proMnee of what has 
been called substantive law. Scconditj, a course of procedure must be laid down 
bv which persons interested may apply the substaiitne law to particular cases. 

The law of procedure includes, amongst others, two mam branches (1) the 
law of ple.idiiig, whicli determines what in particular C3«es ore the questions in 
dispute betwcc'ii the p-arties, and (2) the law of ewdeme. which dp ermines how 
the parties are to coimncc the court of the existence of that state oi facts which, 
according to the provisions of substantive law, would establish the existence 
of the right or liability which they allege to exist- 

The following IS a simple illustration J sues li on a bond for Bs. 1.000, lllostr*- 
D says tli.it the execution of the bond was procured by coercion. 
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[11] The substantive U\r is, that a bond executed under coercion taiiiiot 
be enforced. 

The law of procedure Jays down tlie method according to which A is to 
establish his right to the payment of the sum secured by the bond. One of 
its provisions determines the manner in which the question between the parties 
is to be stated. 

The question stated under that provision is, wliether the execution of the 
bond was procured by coercion. 

The law of evidence determines — 

(1) ^Vhat sort of fads may be proved in older to establish the existence 
of that which is defined by the substantive law as toercion 

(2) IVhat sort of proof is to he given of those facts. 

(3) "Who is to give it. 

(4) Ifow is it to be given. 

Thus, before the law of evidence can be undeistood ur applied to any par- 
ticular ease, it is necessarj' to know so much of the substantne law as deter- 
mines what, under given states of facts, would be lights of the parties, and so 
•much of the law of procedure as is sufficient to deteiminc what questions it is 
open to them to raise in the particul.ar piocccding. 

Thus 111 general terms the law of evideiuc consHts of piOMsions upon the 
following subjects 

(1) The relevancy of facts. 

(2) The proof of facts. 

(Sj TIic production of proof of relevant facts 

The foregoing observations show th.at tlii« account of [12] the niattei is 
exhaustive. For if wc assume that a fact is knowu to be relevant, and that its 
existence is duly proved, the Court is m a position to go on to say how’ it affects 
the existence, nature, or extent of the right oi liobihtv, the ascertainment of 
which is the ultimate object of the luquiiy, .md this is all that the Court has to 
do. 


n Helerant 


The matter must, however, be tarried further. The throe ireiieral 
lieiuls may be distributed more particulnrly as follows * 

I. T/ic ndccanaj of Facts iiuy be idated to rjglits and liabilities 

m one of two ways, — 

(I) Thoy may by tlii-iiiscKoa, or M toniiKtion other f.ntt coostrtutc 
such a .st.ite of things that ‘ ‘ • « - • , , 

be a legal inference from tb , „ 

there arises of necessity the . i«g heir’ 

iit-l.iw of J], and that he has such rights as that status involves From the fact 
that A caused the death of JJ under certain circumstoiices, and with a certain 
intention or Knowledge, there arises of necessity the inference that A muideTcl 
If, and is liable to the punishment provided by Jaw for murder. { 

Facts tlms related to o proceeding may be called facts in issue, unless their 
existence is undisputed. “ “ 

'-I mS'' “'S irsuc i„ tho Brns.. abor, raalaiacd 

i,iy aftc-ct Ihr tl3] firobabibly of tlio citcnco of fads ia issue, ana be usVj 
as tl.e fnuiulalion of infcrenirs respoct.ns them; siitl, f.ids are .loscrilied m rb. 
F.videiicp Act ns relevant facts. 


All the f.lets oilli ohicb it can ii, any event be necessary for courts of in,. 
tKc to coiKcni themselves, aic included jii these two classes. ^ 

. The lint preat question, thejefore, nine), ,he U)> ol rvid.-nte .sl.ouM rl„ Me 
I., ,sl,at fact, are relevant The nnsmer to this question i, to be learnt 
from the general theory ol jndietal ovidcnco c.vploiue.l in tl.e foIlSg 
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’ "What facts are in issue in particular cases is ft question to be determined 
ti}' the substantive law, or in some instances by that branch of the law of 
procedure which rejiulates the forms of pleading, civil or criminal. 

II. The Proof ol Relevant Facts . — Whether an alleged fact is a fact in Proof of 
issue or a relevant fact, the court can draw no inference from its existence 
till it believes it to exist ; and it is obvious that the belief of the court in the 
c.vistence of a given fact ought to proceed up ’ - - - i ^ 

dent of the relation of the fact to the object 
in which its existence is to be determine. 

a letter. The letter ma)* have contained the terms of a contract. It may 
have been a libel. It may have constituted the motive for the commission 
of a crime by It may supply proof of an in favour of .^1. It may be 

an admission or a f 14] confession of crime , but whatever may be the relation 
of the fact to the proceeding, the Court cannot act upon it unless jt believes 
s that -I did write the letter, and that belief must obviously be produced, in 
each of the cases mentioned, by the same or similar means. If the Court 
requires the production of the oricinal when the smting of the letter js a 
crime, there can be no reason why it should be satisfied with a copy when 
the writing of tlie letter is a motive for a crime. In short, the w'ay in which 
a fact should be proved depends on the nature of the fact, and not on the 
relation of the fact to the proceeding. 

Some facts are too notorious to require any proof at all, and of these the i Judieia: 
court will take judicial notice ; but if a fact docs require proof, tho instru- 2 ®o»l «v 
ment by which the court must be convinced of it is evidence; by which I de«e 
mean the actual w ords uttered, or documents, or other things actuallv produced mentarr 
in court, and not the facts which the court considers to lie proved by those •▼w*nce 
words and documents Evidence in this sense of the word must he either 
(1) oral or(2) documentarj*. A third class might be formed of tilings produced 
■ ' * ' ’ ’ nits with which a crime was 

been done, but this division 
The reason for distinguish- 
ing between oral and documentary evidence is that in ninny cases the existence 
of the latter excludes the employment of the former , but fl6] the rondition 
of material things, other than documents, is usually proved by oral evidence, 
so that there is no occasion to distinguish between oral and material evidence. 

It may be said that in strictness all evidence is oral, as documents or other 
material things must be identified by oral endeiicc before the court can take 
notice of them. It is unnecessary to diseuss the justice of this cnticism, .as the 
phrase ‘documentary evidence’ is not ambiguous, and is coiivemeiit and jii com- 
mon use. The onlV reason for avoiding the use of the word ‘evidence’ in the 
general sense in which most writers use it, is that it le.ids, m practice, to 
confusion, as has heen already pointed out. 

III. The ProilucUon ol Proof . — This include', the subject of the burden of production 
proof; the rules upon which answer the question, by whom is proof to 
gi%en 1 The subject of witnesses the rules upon which answer the question, who 
IS to give evidence and under what conditions * The subject of the exanuna- 
tioii of witnesses, the rules upon which answer the question, how are the 
witnesses to be examined, and how is their cadence to be te^ted ' Lastly, 
the effect upon the subsequent proceedings, of mistakes m the rec-eption and 
rejection of evidence, may be included under this he-id. 

The following t.ibular scheme of the subject may be an assistance to the 
reader. The figures refer to the sections of the Act wlmh tre.at of the matter 
TeferriHl to : — 
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[16j The object of legal proceedings m tbe determination of ughts 
and riabilitiei which depend on facts (§ 3) 



—connected «ith tbe issue, §§ 5 1C. 
—admissions. 5§ 17-31, 
—statements bv pprs''" " ' * — 


, proreu oy oi.ii proven oy nocu- —attested oi onattested. 67 
eMOence, |ch. w). ineiitary evnleme -public or private, §§ 74-78. 

I (ch \.)tvbichia sometimes presumed to be 

I ' uine, iS 79-90. 


This Pi oof must be protfuced by tbe party on 
whom the burden of proof rests (ch. mi), 
unless be is estopped (ch. mu). 


' uine, §§79-90. 
e«lii»»ve or not of oral evidenco 
(eh. n). 


If guen by witnesses (oil ix) they most testi 
fy, subject to rules as to examination (ch. 
x), Conse<\uenceo(mU(akesde(ined,(<.b. xi) 



[17] CHA1‘TER II. 

A STATEMENT OF THE PRIXClpLES OF INDUCTION AND 
DEDUCTION, AND A COMPARISON OP TnElIt APPLICATION TO SCIENTIFIC 
AND JUDICIAL INQUIRIES. 


to have some acquaintance vuth the general theotj’ of judicial evidence. The 
object of the present chapter is to explain this theory’ and to compare its appli- 
lation to physical science with its application to judicial inquiries. 

' Mr. Huxley remarks in one of his latest works— “The vast results obtained Mr. Huxley 
by science are won by no mystical faculties, by no mental processes, other than scieui^’B^ 
those which arc practised by every one of us in the humblest and meanest affairs 
of life. A detective policeman discovers a bui^lar from the marks made by 
his shoe, by a mental process identical with that by ivhich Cuvier restored the 
extinct animals of Montmartre from fragments of their bones, nor does that 
process of induction and deduction by which a fady finding [18] a stain of a 
particular Idml upon her dress, concludes that somebody has upset the inkstand 
thereon, differ in any way from that by wlucb Adams and Leverrier dis- 
covered a new planet.* The man of science, in fact, simply uses with scrupulous 
exactness the methods which we all habitually and at every moment use 
earelcssly.’* 

These observations are capable of an inverse .application. If we wish to ^plication 
apply the methods m question to the iuvestigation of matters of every-day to 
occurrence, with a greater degree of exactness th.an is commonly needed, evi' 

is necess.iry to know something of the theory on which they rest. This is 
specially important when, as in judicial proceedmgs, it is necessary to impose 
conditions by positive law upon such investigations. On the other hand, 
when such conditions have been imposed, it is difHcult to understand their 
importance or their true significance, unless the theory on which they are 
based is understood. It appears necessary for these reasons to enter to a 
certain extent upon the general subject of the investigation of the truth os 
to matters of f.ict, before attempting to explain and discuss that particular 
branch of it which relates to judicial proceedinga 

First, then, what is the general problem of science ’ It is to discover, col- 
lect, and arrange true propositions about facts. Simple as the phrase appears, science 
it is necessary to enter upon some illustration of its terms, namely, (1) facts, 

(2) propositions, (3) the truth of propositions. 

First, then, what are facts ’ 

[19] During the whole of our waking life «e are m a state of perception, 

Indeed, consciousness and perception are two names for one thing, according 
as we regard it from the passive or active point of view. e are conscious of 
every thing that we perceive, and we perceive whatever we are conscious of. 

Moreover, our perceptions are distinct from each other, some both in space and 
time, as 18 the case with all our perceptions of the external world ; others, 
in time only, as is the c.sse with our perceptions of the thoughts and feelings of 
our own mind«. 


laj Strmoat, p. Tl. 
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External Whatever ui»y be the objects of our pciceptioiis, they make up colJeetiv'ely 

facts whole sum of om thoughts and fedings. They constitute, in shoit. the 

world with \\hich we are acquainted, for without entering upon the question of 
the existence of the external world, it may be asserted vith confidence that our 
knowledge of it is composed, /frst, of our perceptions , and, secondly, of the in- 
ferences which we draw from them as to what vc should perceive if we wcie 
favourably situated for that purpose. The human body supplies an illustration 
of this. No one doubts that his o^m body is composed not only of the external 
organs which he perceives by his senses, but of numerous internal organs, most 
of which it is highly improbable that cither he nor-* any one else will ever see 
or touch, and some of ’ ’ ’ . f i« 

as long as he lives. 

or the heart, what h< ■ ■ . 

been told by other persons about human bodies, oi observed himself in other 
human bodies, that if his skull and chest were laid open, those organs would 
be perceived by the senses of persons who might direct their senses tow.irds 
them. 


Internal 

facts. 


DrflnUton 
of facts in 
Evidence 
Act. 


Theie is another chass of perceptions, traiisiciit in their duration, and. not 
perceived by the five beat marked senses, which arc nevertheless, distinctly per- 
ceptible and of the utmost importance. These are thoughts and feelings, 
love, hatred, anger, intention, mil, wish, knowledge, opinion, are all peiceived 
by the person who feels them, \\1icn it is affirmed that a man ts angry, that he 
intends to sell an estate, that he Inou-s the raeamiig of a word, that he struck 
a blow voluntarily and not by accident, each proposition relates to a matter cap- 
able of being as directly perceived as a noise or a flash of light The only 
difference between the tiro classes of propositions is this . When it is affirmed 
that a man has a given intention, the matter nlRimed is one which he and he 
only can perceive : when it is affirme<l that a man is sitting or standing, the mat- 
ter uflirmcd is one which may be perceived not oiilv bv the man himself, but by 
any other person able to see, and favourably situated for the purpose. But the 
♦tin* ,« - being, or ns ha\mg been capable 

've meiSD, and all that we mean, 
uo denote the same thing by call- 
f2l] opposed to theory, sometimOB 
c modes of using It are more or 
.CM inciuiiLai. uiie,, R usc.1 witii any degree of accuracy it implies 
something which exists, and it is asdifficult to attach any meaiuas to the asser- 
tion that a thing e.sist8 which neither is. nor under any conceivable circum- 
stances could bo porceiy^ by any sentient being, as to attach any meaniu" to 
the assertion t mt anything which r.-m be so perceived does not, or at the time 
of perception did not, eTj^t. 

A , ™ \° >" ‘1'' Evid^co 

Act (s 3) as me.iniiig and tin biding — 

(I) Any thing, state of things, or lehtioii of things c.ipahic of heiii" 
perceived by the senses, and ^ ‘pann oi oein.. 


12) Any mental condition of whirli any pvrbon ib tonwinns. 

It IB imjmrt.iiit to remember with respect to facts, that as all thought -ind 
bu.gm.sge contaiMB n certain element of generality, it is always posaihl^to dcs 

IL V 1,7"'' ''f»'l'»rdlnato fart., Tla.B v,a 
Tmt il iT f, , r"’™"- •a'ariil parK., 1 , m a room at one tini.. as a fait 

l.ut If tin- f.nt Man, doiiliieil. or if otlirr imiim.ta,,,,., r.nalomi ,l 
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their respective positions, their occupations, the position of the furniture, and 
many other particulars might have to bo specified. 

Such being the nature of facts, what is the meaning of a proposition ? A 
proposition is a [22] collection of words so related as to raise in the minds of 
tho?ewho understand them a corresponding group of images or thoughts. 

The characteristic by which words are distinguished from other sounds is 
their power of producing corresponding thought or images. I siy thoughts 
OT images, because though most words raise what ma^ be intelligibly called 
images in the mind, this is true principally of those which relate to visible ob- 
jects. Such words as ‘hard,’ ‘soft,’ ‘taste, ‘smell,’ call up sufficiently definite 
thoughts, but they can hardl}* bo described as images, and the" &ime is still more 
true of words ’wluch qualify others, hke ‘although,’ ‘whereas’, and .other 
adverbs, prepositions and conjunctions. 

The statement that a proposition, m order to be entitled to the name, must 
raise in the mind a distinct group of thoughts or images may be explained 
by two illustrations. The words ‘that horse is ntqer' form a proposition to 
everyone who knows that nigpr means black, but to no one else. The words 
‘I see a sound’ forma proposition to uo one unless somp signification is 
attached to the word ‘sound’ (for instance, an arm of the se.i), which would 
make the words intelligible. 

Such being a proposition, what is a true proposition ? A true proposition 
is one which excites m the mind, thoughts or images, corresponding to tho«e ^ 
which would be excited in the mind, of a person so situated as to be able to per- 
ceive the facts to which the proposition relates. The words “a man is riding 
down the road on a white horse’ form a proposition because they raise in the 
mind [23] a distinct group of images The proposition is true if all persons 
favourably situated for purposes of observation did actuallv jierccive a corres- 
ponding group of facts. 

The next question is, How are we to pioceed m order to ascertain wliethei How true 
any given proposition about facts is true, and in onler to frame true propositions 
about facts? This, as already observed, is the general problem of science, rraxaen 
which is only another name for knowledge so arranged as to he easilv understood 
and remembered. 

The facts, in the first pLice, must be correctly obs ’ "" ' ■ - - • 

made must, in the next place, be recorded m apt Ian; ■ 

oper.itions is one of far greater delicacy uiid difficulty 

for it 13 almost impossible to discriminate between ot.;... . 

■ ' ’ ’ ' itioiis instead of being a running 

some kindred points would ex- 
b, and I nccordingly pass them 
f • ' Assuming then, the cxisteiue 

. ' r common purposes, how are , 

All answ er to these questions sufficient for the present purpose w ill be sup Mill b 
plied by giving a short account of what is said on the [24] subject by Jlr. Mill m . 

his treastisi' on logic. The substance of that part of it which bears upon the nxeU order 
present subject is as follows : The first great lesson learnt from the obser%'ation 
of the world in winch we hvc.'is that a fixed order prevails amongst the \unoua 

facts of which it 13 composed. Under ** ‘ ■' 

le.id always sinks m water, d.iy always ■ . ■ 

By degrees we arc able to learn what * • 

other such events happen. We Je.im. for instance, that the pressence of a cer- 
tain quantity of air is a condition of combustmu ; that the presence of the force 
•of gravitation, the absence of any equal or greater force acting in an oppodfe 



20 


INTRODUCTION. 


direction, and tlie mainlenanCP b>* the water of its properties as a fluid, are con- 
ditions n’ceessarj- to the sinb'ng of lead in water ; that the maintenance bp the 
heavenly bodies^ of their respective positions, and the persistency of the various 
fotcea by which their paths are determined are the conditions under which day 
and night succeed each other- 

iDductlon The great problem is to find out what paiticukr antecedents and eonse- 

■ and dedne- quents are thus connected together, and what are the conditions of their con- 
ncction ? For this purpose two processes arc employed, namely, induction 
and deduction. Deduction assumes and rests upon previous inductions, and 


’ continue to attract every other particle of matter with a force bearing a ccitain 

fixed proportion to its mass and its distance, because other particles of matter 
have hitherto been observed to do so ’ are questions which lie beyond the 
limits of the present inquiry. For practical purposes it is enough to assume 
that auch infctcuces ate valid, and will he found by experience to yield true 
results in the 8h.ape of general propositions, from which wc can argue downwards 
to particular cases according to the rules of verbal logic. 

Mereoneer True general propositions, however, cannot be extracted directly from the 
observation of nature or of human conduct, as every fact which wc can observe, 
tMumcient however apparently simple, is in rc.ahty so intricate that it would give us little 
Or no iufotmatiou unless it were toimected witli and checked by other facts. 
M'hat, for instance, tan appear more natural .uid simple than the following 
facts y A tree is cut down. It falls to the ground Several birds which were 
perched upon it fly away. Its fall raises a cloud of dust W'hich is dispersed by 
the wind and splashes up some of the water in a pond Natural and simple as 
this seems, it r.iises the foUow-uig questions at least Why did the tree mil at 
all 1 The tree falling, whv did not the birds fall too, and how came they to fly 
uw-ay? Wiat became of tlie dost, and why did it disappear in the air, whereas 
the wilier fell (28j back uito the pond from wluch it was splashed 1 To see in 
all these facts so manv ilIiistr.ation» of the rules by which we can calculate the 
fort e of gravity, and the action of Ihiids on bodies immersed in them is the pro- 
blem of science m general, and of induction and deduction m particular, 
proceeding p . - n ’ • 

ot Induc- 
tion 

mull lules lor arranging tlicsc comnansons. The methods which he enumerates 
arc five,* but the three last arc little more than special apphcations of the 
other two, the metliml of agreement and the method of diflereiiee. Indeed the 
method of ngrrement n inconclusive, unless it is applied upon such a scale as 
" to make it equivalent to the method of diflerence. 

The nature of these methods is us follows — 

^tothodsof All events may be regarded as effects of aiitoccdcnt causes. 

“tlUirrer Kicry effect is prereiled by a group of eiciits one or more of which are its 
true i aipi* or c.ni^ra. and oil of which are pos.'iible causes. 

The problem is to dtsenminate fwtwecn the poasiblc and the true causes, 
1273 If whenev cr the effect oicurs one possible cause occurs, the other pos- 
sible tatiws vaiying, the iKWsihle cause winch is constint is prohablj- the true 
cau^e, and the strength of this proluhility is measured by the pcraistcnty with 

• |_Tt« Birtho.1 ot 4gTwBirnt. S-Tlo of differroc*. 5— The Joint raetliod of 

4^te» Root •'xl TL** *f fvevltiM. a—fbe metboil of eo«ic<Miiii*ot earutiona. 
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which the one possible cause recurs, and the extent to which the other possible 
causes vary. Arguments founded on such a state of things are arguments on 
the method of agreement. 

If the effect occurs when a particular set of possible causes precedes its 
occurrence, and does not occur uheo the same set of possible causes co-exist, 
one only being absent, the possible cause which was present when the effect was 
produced, and was absent when it was not produced, is the true cause of the 
effect. -Arguments founded on such a state of things aic arguments on the 
method of difference. 

The following illustration maVea the matter plain : Various materials are 
mixed together on several occasions. In e.ach case soap is produced, and in 
each case oil and alkali are two of the materials so mixed. It is probable 
from this that oil and alkali are the causes of the soap, and the degree of the 
probability is measured by the number of the experiments, and the variety 
of the ingredients other than oil and alkali. This is the method of agree- 
ment. 

Various materials, of Avhich oil and alkali are two, are mixed, and soap is 
produced. The same materials, with the exception of the oil and alkali, are 
Quxed and soap is not produced. The mixture of the oil and alkali is the 
cause of the soap. This is the method of difference. The case [23] would 
obviously be the same if oil and alkali only were mixed. Soap was unknown, 

Rod upon the mLxture being made, other things being unchanged, soap came 
into existence. 

These are the most important of the rules of induction : but induction is Dtacuitic 
only one step towards the solution of the problems which nature nresents. In 
the statement of the rules of induction it is assuii ’ • . ' , V 

that all the causes and all the effects under . . . . . . • ' , , 

independent facts, and that each cause is cone ‘ ^ ^ 

effect. This, however, is not the case. A give ^ ^ • 

any one of several causes. Various causes may contribute to the production 
of a single effect. This is peculiarly important m reference to the method 
of agreement. If that method is applied to a small number of instances, its 
value is sm.all. For instance, other substances might produce soap by 
their combination besides oil and alkali, sav, for instance, that the combina- 
tion of A and B, and that of C and Z> would do so. Then, if there were two 
experiments as follows : 

(1) oil and alkah, A and B, produce soap , 

(2) oil and alkali, C and A produce soap ; 

soap would bo produced lu each case, but whether by the combinatiou of oil 
and alkali, or by the combination of A and B, or by that of C and A or by 
the combination of oil, or of alk.>li, intU B, C or A would be altogether 
uncertain. 

[29] A watch is stolen, from a place to which A, B and C only had 
access. Another watch is stolen from .mother place to wluch . I, Dand E only 
had access. 

In each instance, .4 IS one of three persons, one of whom must have 
stolen the watch, but tins is coiiMstent with it having been stolen by 
any of the other persons mentioned. 

This weakness of the method of agreement cau he cured only by so great We»knes« 
a muItiphc.ition of instances as to m.»ke it highly improbable that any other 
antecedent than the one oresent iu oerv instance could Lave caus'Ml the effect w*T««TaeBt 

. . . ‘ DOW Ctt 

present in cvcr%* instance. 
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For the statement of the theory of chances and its beaniig on the proba- 
liibtv of events, I must lefer those ivho wish to pursue the subject to tbe 
many works which have been written upon it, but its general vabdity will be 
inferred hr every one from the common observation of life. If was ceitam 
that either A ot B, A or C, A or 2), and so forth, up to A and Z, had com* 
mitted one of a large number of successive thefts, of the same kind, no one 
could doubt that A was the thief. 


- It is extremely difficult, in practice, to apply such a test astUs, and the 
test when applied is peculiarly liable to error, as each separate alternative 
requires distinct proof. In the case supposed, for instance, it would be neces- 
sary to ascertain separately in each of the cases relied upon, first, that a 
theft had been committed ; then, that one of two persons must have com- 
mitted it ; and [30] lastly, that in each case the evidence bore with equal 
weight upon each of them. 


The intermixture of cfiects and the interference of causes uith each other 
mixture of is a matter of much greater intricacy and difficulty 
effects and 

It may take place in one of tuo nays, tuz 

other**^*^^ ( 1 ) ‘‘In the one, which is exemplified by the joint operation of different 

forces in mechanics, the separate effects of all the causes continue to be pro- 
duced, but are compounded together, and disappear m one total.” 

(2) ‘‘In the other, illustrated by the case of chemical action, the separate 
effects cense entirely, and arc succeeded bv phenomena .iltogether different, 
and governed by different laws.’' 


In the second case the inductive methods .dready stated may be 
applied, though it has difficulties of its own to whn h I need not now refer. 

In the first case, t.e., where an effect w not the result of any one cause, but 
the result of several causes modifying each other's operation, the results 
cease to be separately discernible. Some cancel each other. Others merge 
in one sum, and in this case there is often an insurmountable difficulty in 
tracing by observation any fixed relation whatever between the causes and 
the effects. A body, for instance, is at rest Tlus may be the effect of the 
action of two opposite forces exactly counteracting each other, but how are 
such causes to be inferred from sucb an effect 


A balloon ascends into the air. This appears, if it is [31] treated as an 
isolated pbcnoniciion, to form an exception to the theory of gravitation. It is 
m reality an illustration of that theory, though several concomitant facts and 
independent theories must be understood and combined together before this 
can be ascertained. 


The diffitulty of applying the luductnc methods to such cases arises from 
the fact that they assume tbc absence of the state of things supposed. The 
subseqiieril and antecedent phenomena must he assumed to be capable of 
specilic and separate observation before it can bo asserted that a given fact 
invariably follows another given fact, or that two sets of possible causes 
rcsenible each other in every p.articulnr with a single exception, 

.?l'> '■ BtcM.n'J' 1“/ <1>» <» resort to tlio ilcclnctivc method, tire 

method nature of which is ns follows : A general proposition established by induction 
is usiil ns a premiss from which consequences are drawn according to tho rule.s 
of logic, ns to what must follow under particular circumstances. Tho infer- 
ence 80 draw n is compared with the facta observed, and if the result obscived 
Agrees irith the deduction from the inductive premiss, the inference is tlint 
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the phenomenon is explained. The complete mothocl, inductive and deduc- 
tive, thus involves three stops, — 

(1) Establishing the premiss by induction, or- what, in practice, comes 
to the same thing, by a previous deduction resting ultimatelv 
upon induction ; 

, (2) Reasoning according to the rules of logic to a conclusion ; 

[32] (3) ' Verification of the conclusion by observation. 

The whole process is illustrated by the discovery and proof of the identity mnstraila 
of the central force of the solar system mth the force of gravity as known on the 
earth’s surface. The steps in it were as follows — 

(1) It was proved by deductions resting ultimately upon inductions 
that the earth attracts the moon with a force varying inversely as the square 
of the distance. 

This is the first step, the establishment of the premiss by a process resting 
ultimately upon induction. 

(2) The moon’s distance from the earth, and tlie actual amount of her 
deflexion from the tangent being known, it was asccitamed with what rapidity 
the earth’s attraction would cause the nioou to fall if she were no further off 
and no more acted upon by extraneous force*> than terrestrial bodies are. 

This is the second step the reasoning, regulated by the rules of logic. 

(3) Finally, this calculated velocity being compared with the observed 
velocity with which all heavy bodies fall by mere gravity towards the surface 
of the earth (sixteen feet in the first second, forty-eight in the second, and so 
forth in the ratio of the odd numbers), the two quantities are found to agree 

This is the verification. The facts obser\ed agree x\itb the fai tscalculated, 
therefore the true principle of calculation has been taken 

This paraphrase, for it is no more, of Mr Mil! — is, I hone [S3] suflicient to 
‘ ‘ ' ■ 1 the manner m which 

It would be foreign 
. ' )ugh has been said to 

* *1 .*....1-1. -..-U ..l.j- „..a 

• . . • ion of 

. . -e the 


In some essential points they resemble each other. Inquiries into matters ^ “jentme” 
of fact, of whatever kind and with whatever object, arc, m all cases whatever, quiriM eoi 
inquiries from the known to the unknown, from out present neneptions or our Jerablince 
present recollection (which is in itself a present perception) of past perceptions, 
to what we might perceive, or might ha\o perceived, if we now were, or 
formerly had been, or hercalter should he, favourably situated for that 
purpose. They proceed upon the supposition that there is a general uniformity 
both in natural events and in human conduct . that all ewnts are connected 
together as t ause and effect , and that the process of applying this principle 
to particular cases, and of specifying the manner m winch it works, tlsuugh a 
difliiult and delicate ojicration, can be performetl. 

There are, however, several great differences between inquiries which are Differences 
commonly called scientific inquiries, that i% into the order and course of 
nature, and inquiries into isolated matters of fact, whether (34] for judicial or 
historical purposes, or for the purposes of e\ery-day life. TLes<* differences 
must be carefullv obscr\ed before we can undertake mth much ad\3nta"e the 
t »sk of applving'to the one subject, the principles which apjyar to be true. 
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Pir8t differ- The first (lifference Is, that in reference to isolated events, we can never, 
enceasto seldom, perform experiments, bnt are tied down to a fixed number of 

evidence relevant facts which can never be increased. 

The great object of physical science is'to invent general formulas (perhaps 
mcfuirtM unfortunately called laws), which when ascertained, sum up and enable us to 
unlimited ^^^eratand the present, and predict the future course of nature. These laws 
are ultimately deduced by the method already described from individual 
facts • but auy one fact of an infinite number will serve the purpose of a 
scientific inquirer as well as any other, and in many, perhaps in most cases 
it is possible to arrange facts for the purpose. In order, for instance, to 
ascertain the force of terrestrial ^avity, it was necessary to measure the 
time occupied by different bodies in falling through given spaces, and every 
such observation was an isolated fact. If, however, one experiment failed, 
orw.is interfered mth, if an observation was inaccurate, or if a disturbing 
cause, as, for instance, the resistance of the atmosphere had not been allowed 
for, nothing could be easier than to repeat the process ; and inferences 
drawn from any one set of experiments [35) were obviously as much to 
be trusted as inferences drawn from any other set Thus, with regard to 
*■ ■ * t.-*- - be multiplied to a practically 

served that the ease with which 
■ argument that the course of 

. , 1 under superficial variations. 

For many centuries before the modem discoveries in astronomy were made, 
the motions of the heavenly bodies, were carefully observed and inferences 
na to their future course were founded upon those observations. Such 
observations would have been useless and unmeaning, but for the tacit 
assumption that what they had done in times p.ast, they would continue to do 
fnr the future. 

Injudicial In inquiries into isoUted events this great rcsourceis not available. Where 
UBitad** the object is to decide what happened on a particular occasion, we can hardly 
ever draw inferences of any value from what happened on similar occasions, 
because the groups of events which form tbc subject of historical or judicial 
inquiry arc so intricate that it can scarcely ever be assumed that they will repeat, 
or tliat they hove repcateil themselves. If we wish to know what happened 
two thousands years ago, when specific quantities of oxygen and hydrogen were 
combined, under given circumstances, wc can obtain complete certaintv by 
rejieating the cxjieriment , but the whole course of human history must recur 
before we could vritness a second assa'isiii.ation of .Itilius Cajsar. 

rptcrfnra to mtli etcnH «e ore tied down mejotobly to a cert, tin 
hnufed amount of evidence. \^c know eo much of the assassination of Cwsar 
05 has been told ns bv the historians, who arc to us ultimate authorities and • 
we know no more. Their testimony must be tiken subject to all the deductions 
which experience shows to W nctessaiy in receiving us tnie, statements made 
by hisloric.nl writers nil subjects which interest their feelings, and unon the 
uiilhority of materials which arc no longer extant and therefore cannot he 
weighed or criticized Unless, by aorac unforeseen accident, new materials 
on the Biibiect shoidd come to light, a few pages of general history will for ever 
comprise the whole amount of human k-nowledgc upon this subject, and any 
doubts nl«iut it, whether they rise from inherent improbabilities in the storv 
itself, fmm differenrcs of detail in the different narratives, or from general 
considerations as to the uiitnistworthy character of histori.ins writing on 

hear8.vy, and at a lonsiderahle distance of time from the events which they 

relate, ate and must remain for ever, unsolved and insoluble. ^ 


Ohjaet of 
»ci>nttne 
tnaotnew 


Kesidcs this difference M to the quantity of evidence accessible m sci.‘ntifi<- 
and hief oncnl iiifiuines, there u o great difference as to the objects to w hich the 
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in^quirics arc directed. The object of inquiries into the course of nature is two- 

results of very various lands. Neither of these ends can be attained unless and 
until the problems stated by nature have been solved ; partially, it may be, but 
at all events truly, as far as the solution goes. On the other hand, there is no 
pressing or immediate necessity for their solution. Everj* scientific question 
IS always open, and the answer to it may be discovered after vain attempts 
to discover it have been made for thousands of years, or an answer long 
accepted may be rejected and replaced by a better answer after an equally 
long period. In short, in scientific inquiries, absolute truth, or as near 
an approach to it as can be made, is the one thing needful, and is the constant 
object of pursuit. So long as any part of bis proof remains incomplete, so 
long as any one ascertained fact does not fit into and exemplify his theory, 
the scientific inquirer neither is, nor ought to be, satisfied. Until he has 
succeeded in excluding the possibility of error, he is bound, to the extent, 
at least, of that possibility, to suspend his judgment. 

In judicial inquiries (I need not here notice historical inquiries) the case object of 
is different. It is necessarj’ for urgent practical purposes to arrive at a dcci* inquiries 
don which, after a definite process Jias been gone through, becomes final and 
irreversible. It is obvious that, under these circumstances, the patient sus- 
pension of judgment, and the high standard of certainty reqiurcd by scientific 
inquirers, cannot be expected. Judicial decisions must proceed upon imperfect 
materials, and must be made at the n«k of error 

[88] Finally, inquirers into physical scie.'itc have an additional advantage Bvidenee ii 
over those who conduct judicial inquiries, in the fact that the evidence In fore fnq^irtes 
them, in so far as they have to depend upon oral evidence, is infinitely more trust- 
trustworthy than that which is brought forward iii tourts of justice. The 
reasons of this arc manifold. In the first place, the facts which a .scientific 
observer has to report do not affect his passions In the second plan*, hi« evi- 
dence about them is not taken at all unless his powers of observations have 
been more or less trained and can be depended upon. lu the third place, he 
can hardly know what will be the inference from the facts wluch he observes 
until his observations have been combined svith those of other persons, so that 
if he were otherwise disposed to mis-state them, he would not know what mis- 
statement would serve lirs purpose. In the fourth plate, he knows that his 
observations u’lll be conIrontPi] with others, so th.it if ho is careless or iiiactu* 
rate, and, d fortiori, if he should be dishonest, he would be found o«t In tlie 
fifth place, the class of facts which lie observes are. generally speaking, simple, 
and he is usually providtid with means specially arranged for the purpose of 
•'Ccuring accurate observations, and a careful rerortl of its results. 


The very opposite of all this is true us regards witne-'^es in a murt of Evidence 
justice. Tlie facts to wluch they testify arc, un u rule, facts m which they are ISoSiiW** 
more or less interested, and which in many ta-es excite their stronger p.i»Vions Iwtrost- 
to the highest dcgTee.[39] The witnesses are xerv’ seldom trameil to oliM-rve 
any facts or to e.xpres.s themselves with aicurary upon uny subject. Tliev 
know what the point at issue i<, and how their evidem e bears upon it. so th.i*t 
they can shape it acconlmg to the effect wlueh they wi<h to pro<lure. Thev 
are generally so situated that a large part, at leavt iff wh.it they say is secure 
from contradiction, and the £.icts which thiy base to observe lieing in most 
instances portions of human conduct are so iiitncate tlut c>eti with the best 
intention on the part of the witness to speak the truth, he will generally be in- 
accurate, and almost always incomplete, in his arcotjiii of whst oecurred. 
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Advantnges So far it appears that our opportunities for investigating and pro%'ing the 
ofjudiciai existence of isolated facts are much inferior to our opportunities for investing 
over sclent! , • ,i » i > - i ti i i e mi ° 

■ . i r . _ . Qj nature. Ihere 

. )ugh the evidence avail- 

. ■ _ and is always fixed in 

amount, and though the facts which form the subject of such inquiries are far 
more intricate than those which attract the inquirer into physical nature ; 
though the judge and the historian can derive no light from experiments ; 
though, in a word, their appamtus for ascertaining the truth is far inferior to 
that of wliich physical inquirers dispose, the task which they have to perform 
i . proportionally easier and less ambitious. It is attended, moreover, by some 
special facilities which are great helps in performing it satisfactorily. 

Maxima The question whether it is m the nature of things possible that general 

mor* easily formulas should ever be dexised by the aid of which htmian conduct cau be 
apprec a • and predicted in the short specific manner in which physical pheno- 

men.! are explained and predicted, has been the subject of great discussion, and 
13 not yet decided ; but noone doubts that approximate rules have been framed 
which arc sufficiently precise to be of great 8er\'ice in estimatmg the probabi- 
lity of particular events. Whether or not any propusition as to human conduct 
can ever be enunciated, approaching m genenlity and .n-cutacy to the proposi- 
tion that the force of gra\otf vanes inversely js the square of the distance, uo 
one noiild feel di<po<cd to deny tlmt a recent possessor of stolen property who 
.Inc** not explain his po^ses.loll is probably either the thief or a receiver ; or 
that if a man refuses to produce a document m hia possession, the contents of the 
d(Kumeiit are probably unfavourable to him. In inquities into isolated facts 
for pr.u tical purposes, '•och rules as these are nearlv as useful as rules of greater 
generality and c.xactness, though they are of little Bcr\i(e when the object is to 
, interpret a serios of facts either for practical or theoictiual purposes. If, for 

inst.anci', the oiiestion is whether a particular person committed a crime in the 
course of which he made use of water, knowledge of the facts that there was a 
pump ill his garden, and that water can be drawn from a well by working the 
pump handle, is as useful as the most perfect knowledge of hydrostatics ^ But 
if the question were as to the means by \rlmh water [4-1] could be supplied for a 
house and field during the year, considerable knowledge of the theory and prac- 
tice of hydrostatics and of various other subjects might be necessary and the 
more e.xtonsive the undertaking might be, the wider would he the knowledf-e 
required. ® 


Their limit 
Ations 
more » 
perrrlv«rt, 


To this It must be added that tho approximate rules which relate to human' 
„y cmiduet arc w airniitcd principally by each man’s own experience of what passes 
rt. Ill his onm mind, corroborotcil by his observation of the conduct of other per- 

, ■ pothesis that their men- 
'cricnce appears to show 

.\ • \ ^ 1 IT.'. •’“ftower limits of error 

than might ha^e boen supposed, though the limits are wide enough to leave 
room lor the cxi-rnse of n grc.-it amount of indicudual skill and itifV.nonf 


f indicidual skill and judgment. 

This ciriiimstaiicc incests the rules relating to human conduct %\ith a verv 
pec uliar character, u«ua!ljr expressed lutli little precision, and stand 


.^ualhxftrioris and cxce^rions wliich they require. Compare two sud/ndV^ 


hut no one «oui.i i.r i^u louoiiui me si-coinl l.y the 'la< t that a shopkeeper doing 
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a Urge trade had iu his till stolen coins shortly after they had been stolen, with- 
out having stolen them. Every one would see at once that such a case formed 
one of the many unstated exceptions to the rule. The reason is, that we know 
external nature only by observation of a neutral, unsympathetic kind, 
whereas every man knows more of human nature than any general rule on the 
subject can ever tell him. 

To these considerations it must be added tliat to inquire whether an isoUt- 
ed fact exists, is a far simpler problem than to ascertain and prove the rule ac- are simple 
cordingto which facta of a given class happen. The inquiry falls within a small- 
er compass. The process is generally deductive. The deductions depend upon biems 
previous inductions, of which the truth is generally recognised, and which (at 
least in judicial inquiries) generally share m the advantage just noticed of ap- 
pealing directly to the personal experience and sympathy of the judge. 

The deductions, too, arc, as a rule, of various kinds and .-o cro s and check 
each other, and thus supply each other’s deficiencies. 

Forinstaiice, from oneseries of facts it may be inferred that A had a strong jnustra 
motive to commit a crime, say the murder of B. From an independent set of tions 
facts it may be inferred that B died of poison, and from another independent 
set of facts that A administered the poison of which B died. The question is 
whether [43] A falls within the small class of murderers by poUon. If hedoes, 
various propositions about him must be true, no two of which have any neces- 
■ . - this case 

• { by poi- 

‘ , . ■ uinistra- 

tion. Each separate proposition, as it is established, narrows the number of 

" ' ’ jbjcct. When it is established that B died of 

. . which would explain the fact of his death con- 

■ e excluded; when it is proved that A adminis- 

tered tfie poison of which. B died, every supposition, tonsistent with .-I’s inno- ' 
ceiice, except those of accident, justification, and the like, arc excluded ; when 
it is shoim that A had a motive for administeniig the poison, the difficulty of 
establishing any one of these hypotheses, e.y., accident, is largely increased, and 
the number of suppositions consistent with innoience is narrowed m u corres- 
ponding degree. 

This suggests another remark of the highest importance in estimating real la jadiciai 
weight of judicial inquiries It is that such inquiries in all civilired countries pa'rtiesm- 
are, or at le-ast ought to be, conducted in such a manner as to give ever}’ person tereated ^ 
interested in the result the fullest possible opportumty of establishing the con- tanitfe^*t<r 
elusion which he w’lshos to establish In the illustration just given .-1 w ould 
have at once the strongest niotue to explain the fact that he had administered 
the poison to [44] B and every opportunity to do so. Hence if he failed to do 
it he would either be a murderer or else a member of that infimtesimally small 
class of persons who, having a motive to commit murder, and having admin- 
istered poison to the person whom they have a motive to murder, are unable to 
suggest any probable reason for -upposing (hat they did administer it 
innocently. 

The results of the foregoing inquiry may be shortly summed up as follows ; Summary 

I. The problem of discovering the truth m relation to matters which are 
judicially investigated in a part of the general problem of science,— the discover^' 
of true propositions as to matters of fact. 

II. The general solution of this problem is contained in the rules of 
induction and deduction st.ateil by Mr. Mill, and generally employed for the 
purpose of conducting and testing the results of inquines into physical nature. 

III. Bv the due application of these rules facts may be exhiluted as stand- 
ing towards 'each other in the relation of cause .nnd efiect, and we are able to 
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arpuc from the cause to the effect and irom the effect to the cause -with a degree 
of certainty and precision proportionate to the completeness with which the 
relevant faks have been observed or are accessible. 

IV. The leading differences between judicial investigations and inquiries 
into physical nature are as follows ; — 

1. In physical inquiries the number of relevant facts is generally unlimit- 
ed, and is capable of indefinite increase by experiments. 

[46] In judicial investigations the number of relevant facts is limited by 
circumstances, and is incapable of being increased. 

2. Physical inquiries can be prolonged for any time that may be required 
in order to obtain full proof of the conclusion reached, and when a conclusion 
has been reached, it is always liable to renew if fresh facts are discovered, or if 
any objection is made to the process by which it was arrived at. 

In judicial investigations it is necessary to arrive at a definite result in a 
limited time ; and when that result is arrived at, it is final and irreversible 
with exceptions too rare to inquire notice. 

3. In physical inquiries the relevant facts art* usually established by testi- 
mony open to no doubt, because they iclatc to simple facts which do not affect 
the fissions, which are observed by trained observers who are exposed to 
detection if they make mistakes, and who could not tell the effect of misiepre- 
sentation, if they were disposed to he fraudulent. 

In judicial inquiries the relevant fads are gcnerallv complex. They affect 
the passions in tho highest degree. They are testified to by untrained obser- 
vers who arc generally not open to contradiction, and are aware of the 
bearin'* of tho farta which they allege upon the touclusion to be established. 

4. On the other hand, approximate g'uieralizations are mote useful in 
judicial than they are in suentiftc inquiries, because m tho case of judicial 
inquiries every man’s [46] individual e.Kperu’iKe supplies the quabfications 
and e.xecptiotis necessary to adjust general rules to particular facts, which 
ii not the case in regard to arieiitific inquiries 

5. Judiiial inquiries being limited in extent, tho process of reaching as 
good a conclusion as is to bo got out of the materials is far easier than the pro- 
cess of establishing a scientific conclusion \vilh lomplete certainty, though the 
conclusion arrived at is lesn satisfactory. 

Judicial It follows from what precedes that the utmost result that can iu anv case 

Inquirle* . , i » . i > i . ... 

usually pro- - . . • . . . 

dace only ,• ■ . 

iweryaiKn 

defiT^of , ■ ... 

probability., . ... i i i ..... ..l ...^....1 :< i , 


In* tontentod with a lower degree of probability than is rightly demanded in 
8'irntific iii%c8tipafion. The Jiiphest probability at which a court of justice 
tun under ordinary tirtumslnnccs arrive is the probability that a wtness or a 
8<-t of witnesses aflirmilig the existence of a fact which they say they percened 
bv their own senses, and upon »lu*' *fi.i . 

It is diflitiiU to measure the valu ' • 

the till ories of physical inquirers , 

purjioie to attempt to do so. It ■ ■ 

(omparati^ely low depce of probability is shown to exist in the one case is 
idciitJcal in principle with that by wMth a much higher degree of pcobability is 
■howii to exist in the other case. 
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TLc degrees of probability attainable in scientific and in judicial iiujuities Degrees of 
arc infinite, and do not admit of exact measurement or descriotion. Cases Probability 
. , 1 • 1 • . ,» » t t 1 , r , . —moral cer- 

n cither talnty 

•I ■ ■ ■ know- 

<j * ■' ■ - * * 1 inguisb 

between the two. Whether anj higher degree of assurance is conceivable 
than that which may easily be obtained of the facts that the earth revolves 
round the sun, and that Delhi was besieged and taken by the Enghsh in 1857, 
is a question which does not belong to this inquiry. For all practical purposes 
such conclusions as these may be described as aloolutely certain. From these 
down to the faintest guess about the inhabitants of the stars, and the 
faintest suspicion that a particular person has committed a crime, there is a 
descending scale of probabilities which docs not admit of any but a very 
.rough mea<>urement for practical purposes The onl}- point in it worth 
noticing is what is commonly called moral certainty, and this means simply 
such a degree of probability as a prudent man would act upon under the 
circumstances in which he [49] happens to he placed in reference to the matter 
of which he is said to be morally certain. 

What constitutes moral certainty is thus a question of prudence, and not Moral cer- 
•’ in reference to judicial inquiries 

• “beyond all reasonablcdouht,” prudence. 

. ^ be in favour of the side which is 

most probably tight. To the Utter part of this rule there is no objection, though 
it should he added that it cannot be applied alisohUcly without reserve. For 
instance, a cMl case in which character is at stake partakes more or less of the 


innocent is marked by the use of the expression “no doubt,” the necessity of 
running some degree of risk of doing so in certain cases b intimated by the 
word “ reasonable.” The question, what sort of doubt is “reasonable” in 
criminal cases is a question of prudence. Hardly any case ever occurs in 
which it is not possible for an ingeiuoiis person to suggest hypotheses 
consistent with the prisoner’s innocence. The hypotheses of falsehood 
on the part of the witnesses can never he said to be more than highly 
improbable. 

[49] Though it is impossible to invent any rule by which different proba* Principle of 

bilities can be precisely valued, it is alwaj-s possibc to say whether or not 

they fulfil the conditions of wlial Mr. Mill describes os the method of 
cnce; and if not, how nearly they approach to fulfilling it. The principle is * 

precisely the same in all cases, however complicated or hovie%er simple, and 
whether the nature of the inquiry is scientific or judicial. In all cases the 
known facts must be arranged and classified >rith reference to the difiereut 
hypotheses, or unknown or suspected facts, by which the existence of the 
known facts can bo accounted for. H every hypothesis except one is 
inconsistent with one or more of the known facts, that one hypothesis is 

f roved. If more than one hypothesis is consistent with the known facts, 
lilt one only is reasonably probable — that is to say, U one only is in accord- 
ance with the common course of events, that one in judicial inqm’ries may be 
said to be proved “beyond all ressonable doubt.’* The word “reasonable” 
in this sentence denotes a fluctuating and uncertain quantity of probabihty 
(if the expression may be allowed), and shows that the ultimate question in 
judicial proceedings i« and must be tn most cases a question of prudence. 
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Let the ouestiou be whether A did .t certftjn act ; the circumstaiicea are 
fluf li that the act raiist have been done by somebody, but it can have been done 
Iv bv 4 or bv -B If 'i 5 are equally likely to have done the act, the 

Ser cannot be carried further, [60] and the question AYho did it ? must 
remain undecided. But it the act must have been done by one person, if 
it reauired creat physical strength, and if A is an esceediugly powerful man 
and B a child, it may be said to he proved that B did it If A is stronger 
than B but the disproportion between their strength is less, it is probable 
that -f * did it, hut not impossible than B may have done it, and so on. In 
such ft case os this a nearer approach than usual to .a distinct measurement of 
the probability is possible, but no complete and definite statement on tbe 
subject can be made. 


adlcial Such being the general nature of tlie obje<t towards which judicial 

S^oivetwoinnumes arc directed, and the general nature of the process by which they 
lasses of ‘ .arried on, it will be web to e.ramine the chief forms of that process 
nrerences jnore particularly. 

It will be found upon examination that the iiifeieuces employed in 
judicial inquiries fall under two heads — 

(1) Inferences from an assertion, whcthei ora) or documentary, to the 
truth of the matter .isserted. 

(2) Inferences from facts which, upon the strength ol such ossertions, are 
liclicvcd to exist to f.-u ts of ivluch the existem c has not been so asserted. 


For the sake ol simplicity, 1 do not here distinguish vivnous subordinate 
' ' ' r •' ' • ’oils ore 

• ^ of the 

. ./ there- 

fore be classed [61] under the general he.id of inferences from an assertion to 
the truth of the matter .isserted. 


Direct and Tins is the distmUioa usually v.xprcssed by saying that uU evidence is either 
euatSl «vi- direct or circumstantial. I avoid the use of this expression, partly because as 
ceoce *• . * * 1. _.i .1 . . ,* M liereas cireum- 

■ • inded, and partly 

V... . . ’ • ’ i sion favoutd an 

unfounded notion that the iirinciples on which the two classes of 
inferences depend are different, and that they have different degrees of cogency, 
which admit of comparison. Tbe truth is that each iuferenco depends upon 
precisely the same general theory, though somewhat diSerent considerations 
apply to the iiivestigution of c.i 8 cs in which the facts testified to are many, 
•uid to cases in which tjic facts tcbtified to are few. 


infer, from what he thus sees and bears, the existence of facts which he ncitlier 
sees nor hc.ir8. 


l> t the .jnestion he whether a will was executed. Three witnesses, wiitire- 
Iv alwvc suspicion, tome, 162} uiid testily that they witnessed its ex'etution. 
Iliise a»5»rtn)iis are hicts which the judge hears for liimself. Now tliero are 
■ ■ , ‘ ■ . ■ ttmstdcr in 

* ' ' . «■ hey saw the 

‘ ’ ■ ' ' ' * ’ • • ■ ■ ijj 

(1) The witn»!ie.s may be speaking the truth. 


l?rrTntnmo>. 


:\\ 


<2) Tfi^' ri»j Ik* 

Tl r rnxv 

Th»' firriirn»Urif»* Tn»T »« to t*-r'l*T »*ippo»ilif>i,« (Jj ai.<| (.1) p-i- 

proV»Mf in »>!<' •p'sVinc tV^'r »o-jM !.<• ho 
II ra'*'' tTi'* fir»t tir|*ot> t<\*. % * . that tl ^ will trallr »*» rTr<-n{<s| 

«onM !>»• Ti.»‘ {*r»« Irffnr*' th*" jnilf#" ir<-orn«f«*n< with anv 

oth^r rcawnr.ahV r\rtpX that oi ih*- •‘jrr jtfjnti ri( 1 1,«* will Tlii\ 

woiihl !>«• <Y<mmnnly rall^yl n f aw nf t r\ <• 

l>rt th** qnr*1inT) 1*^ • l;»'lh»‘t J r omtniltr«J a c fttn** Tli<* fa* f a n hirli t K' 
jn(!cc nflnally Inrwik aif t).»t i<-t1»in witri»«w* rn»<l<> lM"fnT«* him a airirtr nf 
arhirh h** !Khr\fH to Jw tm*- ‘n<* r»-«nlt of lhr«** it to 

rtUhliah mtain {ar 1 « wf.Kh fhoti that ritjjrf ,{ or tint I* mn«t I t\r rommitfo! 
ih** rritn*', anti that ti'ith^r tl rot tli'l rotnnnt it Ini hi* « .nr ihr f*r|* ttrfnrr 

iht* joflf** wnnH l«f in'nr.»i*?'M with ana othrf tra«nnal<1r hr|in|)i(>4|« r^rrp* 

that .4 rommiltotl ihr rrimf. TliH vnnhi In* rnmmnnlt rallol » r.\«r nf rirrun- 
atantial r%vlrrir^ ; vrt tl i< nhnmia that lh<* pnnripl** on whirh thr (R3) in\*^tj 
cation pror«N^la a» in tho la»t raw i« »il«-ntirallv !h«* aam** Tlir oiilv tliflrn ijrr 
i« in tho nnmWr nf uifftoiKra. hut no nr* pnnoipl** la tninHitirtv! 

It la alao rlrar that r.vh raar U idrntir.al in pnnfiplr with thr mrlho.] of muttra 
ilifl^rmcr a« rsplain^l hy Mr. Mitl. }rtI?niuyof 

Mr. Mnr« illilitratinii of the appliritioii of that liiothi««l to ihr inotitvu of 
tho pUnfta i« a» follow* •— Tlio pUnrt* with a rontral forro pUr nir.aa prt>p<»r- Mlllathr®- 
liotial to th** tinif* Tho planrt* without n rrntrnl forrr pivr n «nfl.*r**tit 
iwt of noti’ona; hut arra* jiroportional to tlw timr« nra ol.«prvr<! Tlian- 
fori* llioro U n rrntr.nl f<iprr. 


Similarly in tlir ra*!** *ticcr»tr«l The nawfijon* of tlir wilin*as.‘i yi\o 
thr rxrciitioii of a will. no othrr cniinr cun ftffonnt for those owmions 

having hrrn Jiiadr, If t hr w ill hnil not hrrn rxrriitnl thoo* nnsrrtiniis 
wmihl not havr hern nia<lr. lint thr nawrtioiia wrrr jiimlr. Tlirn'fore thr will 
was rxccutrd, 

ThoupU itifrrriKrii from nii assertion to ita InitU, utnl infrirni'ra from f.icts 
tal-rn ns Irnr to other hirts not uRserlrd to Im Inir, rrsl upon tlies-unr principle, 
ench inferenrr luis its peciilinrities. 

The inferriifr from thr assertion tothr truth of thr mutter iihsertud is iisii.iliv interence 
reganlr.1 ns an r.asy iniitter, ciillin« for little rriimrk. ’ [fo”"**®*’ 

Though 111 jurtiriilar cases it is rcolly riisy, nml thoiigli in a curtain sense Sertedr** 
it is always easy, to deolw-ith, tmlral with it rightly is hy far the most cliffieiilt ’ 
task wliit'h falls to the lot of a jud^e and miscarriages of justice arc almost [54] 
invariably caused hy dealing >yjtli it wrongly. Thu requires full e.Tphination. 

To infer from an assertion the truth of the matter asserted is in one sense 
the easiest thing in the w orld. TUo intellectual process consists of only one step, 
and tliat is a step wliicli gives no trouble, and is taken in inost cases 
unconscious' ■' ’ ■ **-•■'—* 'ii which it is true 

is a matter ■ • ' proposition, 

“Ailment- ■ • . 5 propositions.— 

“Thismau says so and so, " iiieieioic jiis tiu«, .vuuiu piesent nodifBcuIty. 

•p* . • . > - 5-1 •* -1 ♦** exceptions, whicUareiiot forced 

u ■ . ■■ hey were, the judge has often no 

n , ' . .to what extent they apply to any 

particular case. _ ' 

How is it possible to tell how far the powers of observation and mem ifflcul- 

a man seen once for a few minute.8 enable him, and how far the inn 
motives by any one or more of which ho may be actuated dispose 



32 


INTRODUCTION.' 


the truth upon the matter on which he testifies ? Cross-examination supplies 
a test to a'certain extent^ but those who have seen most of its application will be 
disposed to trust it least as a proof that n man not shaken by it ought to be 
believed. A cooK steady har who happens not to be open to contradiction will 
baffle the most shlful cross-examiner in the absence of accidents which ate not 
80 common in practice as [55] persons « ho take their notions on the subject 
from anecdotes or fiction would suppose 

Cannot be No rules of evidence uhich the legislator can enact can perceptibly affect 

atrected by this difficulty. Judges must deal with it as well as they tan by the use of their 
rtenee • ■ • which 

of our 

i, • • j ....J expe- 

rience by which an observant man forms an opinion as to whether a witness is 
or 18 not lying, is by far the most important ofallajudge’s qualifications, infinitely 
more important than any acquaintance with law or with rules of evidence. 
Ko trial ever occurs m which the exercise of this faculty is not required ; but it 
is only in exceptional cases that questions arise wluch present any legal diffi- 
culty or in wluch it is necessary to exercise any particular ingenuity in putting 
together the different facts which the evidence tends to establish. This pre° 
eminently important power for a judge is not to he learnt out of books. 
In so far as it can be acquired at all, it is to be acquired only by experience, 
for the acquisition of which the position of a judge is by no means peculiarly 
fa\ouTablo. People come bclote him mth their cases ready prepared and 
give the evidence which they have determined to give. Unkss he Imows 
them in their uiuostr.'uned and familiar moments lie will have great difficulty 
in fimling any good reason for belienng one man rather than another, 
The [66] rules of endcncc may provide tests, the value of which has 
been proved by long e.xwrience, by which judges may be satisfied that the 
quality of the materials upon which their judgments ate to proceed 
is not open to certain obvious objections ; but they do not profess to enable 
the judges to know whether or not a particular witness fella the truth 
orwhat inference is to be drawn from » particul.ir fact. The correctness 
with which this is done must depend upon the natural sseacitv the. 
logical pow'cr and the pr.icttcul experience of the judge, not upon hTs acquaint- 
ance with the law of evidence. ^ 


ana dt»- 

b«ll«vins< 

wliness. 


r The grounds for believing or disbeheving particuUr statements made by 
iiarticiibr people under p.»rticular tircumatances may be brought under three 
heads,— those which affect the power of the witness to speak the truth- those 
which affect lus will to do ro; and those width arise from the nature of the 
swtement itself and from surrounding circumstances. A man’s uower to 
speak the tnith depends upon his knowledge and his power of expression 
lhi«* knowleclge depends partly on his accuracy in observation, partly on his 
niemorj- p.artly on lus presence ol mind ; his power of expression depends upon 
an infinite number of circmnstaiKcs, and vanes in relation to the aiibfert of 
which he has to speak. ' 

A man’s " — -t. .t . A_ ^ ... 

Ms cour«i!o, V ■ ■ J™?*”;’ 

lun.su.jcc, ^ to the prosrnco or_.b»„« o( ,vhicl, in any particular cu'ac it « 
olien difficuil to form a true opinion. ‘ 

Tits thiitl «t ft reason, are those »luch depend upon the prohabilitv o( th. 
St.-itement. ^ * 


Wilt 

rrvbablllty statement upon 
S, ennrideration. It 


Many discoss.on, ha,n tslei. plate on the cilcot of tho iraprohabiitty of a 
■nirnt upon it. credihdtty in cases which can never fall under iudir at 
nnitecoKcry to enter upon that subject boro 
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ll.r rn»t!/r in trUimn In jn<lKi«I it i« ‘iifTrirnt 

to olnu-nf t};** tnptn1>»^nlilr of « »t»t^m‘*nt i* ulirjtvs Atr^*nn. 

iiTnl rnnv ]•<', in j'ln/tif <•, » ftir>'1t]>Uo rr«*on for it. it« 

i« A jKKir rra»on !«} it i( it ir«i* iip^n «nTrTn1xirAi<-<1 ir^timnnT 

*jr «r}itrh An *Ti(n1 li»r natnrnMi lr||i; nml 

llitfift tliAt A rifiprtTltirily for t»ll.rc ••k!i a rvnir* |« 

ftiTTinoiJf'it of a!I for It* Ix-itiC tnM 

rpon thr If y^ri.f A'tmittr<| tf.*t (f»»t i> rr^dr CxpArtAncA 

< All lip lajil tipnn t},f‘ injrrrrif (jnm ah A>*'-}lion to tf.i* truth of thr niAtlrr lri*rt*onthA 
A^'-rrtoil. Thr ofr>rt\ r,( tthirh tho fnatl't A'lmit* rltl.rf Crjirralltir' "“*’^*^* 
too vapjr to lw> of nmrh pA(tKa) n***. or iIjav At#- ao f.aTrow Arxi •prrjxl tint 
tlioj « All l>r JraTTit oriU fij prrroii\l n)i«4-lA Atinn AT.<1 JifAftK a! r S Jwf jcr f <• 
oW/nhttort* Air r/hlon. if r\fr thintin hr ll.n.^ who mikr ihrm into tlm (nm 
of fxpnvA mtijxoMinfn for o].»jo*:a trv<uin«. it «ouM \i- impoAMl*!- 

to ifo fo. Thr tno»l A< jjtr olikrrtrr nouM nrxrr |x* nhV j68J to r.xlAlo^ffjr f} . 
tfiioA of \<»irr. tf.r pariHiC rhulri ol OJl|ifr»»iorj or thr iiiiroi.trintiA (rrtfurr^ 
hr Ji'mI Irnn.t to n.»»fwntr Witfi f\!*rhon.l . AHt! if hr tflr). hl« «*t>«rr\nt|f>Il» 
wouhl jinifiafilv l>r of httlr «»r toother^ Kxrri our nii«»l Irxrn miltrrr of tlii» 

*nrt for hiniKlf. aiiiI t!.nuj;h ro »ort ol knowIr<l(.*r ia ao import xnt to a jtidcr, no 
mlr- f.Mi Ik- hid iJnwjj for itn ar<jui»itioii.(l) 

H tlir opinion )irrr ft>l\Aiicr<! npitcrr* Atran^o, 1 wotihl inxitr nttmtinu to inuatra 
thr fnllowinp illuitratimi 1» tJirrr anyeUxA of ra«rA in whirh it ». m prariicr, ***" 

(CO] KJ Oi^tfiih t<» romr to n AAii»fArton* drririon ba ilinxr irhirh deprntl upon 
thr fxpljfit, ihifxi trsfimonv of ft finplr witnrrs uncortohorat' d, and, h^ thr 
tjsturr of ihr f.vr, trcapalilr of corrolxiration 1 For in.'tftncr, n man and n 
woman orr iraxrllijja alone tn a ffttlway carriape. Tlie tram etopj at a station 
and the womnn fh3r*p’ri thr man with indrrrnt rondnet wjnrh he dcniM Xo 
llJnp particular ii known about thr cliaractrr or previous history of either The 
wnnan j» not hciraye<l on croM*cxammntioii into any incotnistcncy. There arc 
noca*cBinwhIchth<?difricuIty of arriving at n suhfactory decision is anjthmg 
hlc to grral. It u easy to decide them ns it is cosy to make a bet, but it is 
carier to deal f.itisfac(ori!y with tin* most complicated and lengthy chain 
of inference. 

The uncertainty of inferences from an a&scrtioii to tlu> truth of the matter 
asserted may be shown by stating them logically. They may bo considered as 
being the roncIu«inns of sj llogisms in tlus form ; — 

All men situated in such and such a manner speak the truth or speak falsely 
(as the case may be). 

A Ii, situated in such uiid such a muimcr, says so and so. 


( 1 ) 1 ro «7 fire A tr'T Anredotr* hI.kJi Iiaia no 
patMico&r r»1ue in tlirmirliM, but wliicli »bo« 
'vLat I rneas * *' 1 AtaaTi uirtl (o look At t bo wit* 
Deaaoa' ton wlirn I wAi croi«>ozamining tbom/’ 
aaid a frirod of mine «liO bAil practiMxl at tbr bar 
m O}lon. ” A« loon a* tliej began to be tbor 
Alwtjf (idgeteil Aboat with them.” 1 knew a 
judge wbo formed (bo ofiinfoa tb(( a letter bad 
been forged becauee tbe expreuioD “ that woman 
which it coDtalnod apiicired to him to be one 
which • woman and not a man would uf«, and 
the (jaeitiou waa whether the letter In queetion 
had been (orgvd bv A woitian. In tbe bfe of Lord 
Keeper Ouilford it is laid that be alwa\l acted os 
the principle that a man w aa to be bebeved in wbat 
he aaid when he wai in a paaaion The common 


placet wbant tbe eTidcncr ol pobce men, ehildren, 
women, and tbe nativra of particular countnee be- 
long to this aabject The only remark I feci in- 
cluwdtoadd tow balls commonly aaidon it u that, 
according to my obicrTatioo. the power tn tell 
the troth, which impbea accurate obserratiDO, 
knowledge of the relative importance ol fncts. 
and power of descripUmi, properly pro/ioriioaed 
to each other, u ranch leas common than people 
oaoally aoppoae it to he ft is extremely difficult 
for an oatraiocd person not to mix op inference 
and aaeertioa It la also difficult for luch a 
imson to diatinguiih between what tbev them- 
telvca aaw and heard and w ha t they w ere told by 
otbeiB. unlese their attention is specially directed" 
to the dietinctiOo. 
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be). 


Therefore, in bo and bo, he speaks tnily or f.'ilscly (as the case may 


Inference 
from facts 
proved to 
mets not 
otberwlse 
proved 


This is a deduction lostiiip on a previous induction, and it is obtious that 
the induction which furnishes the major premiss must ahvay<i he exceedingly 
imperfect, and that the truth of the minor premiss nhich is essential to the 
deduction is ahtaya more or less conjectural. 

[60] In m.any cases the defects of inferences of the Iirst land may be inci- 
dentally remedied by inferences of the second land, namely, inferences from 
facts ^\luch arc asserted, and, on the ground of such assertion, believed by the 
court to exist, to facta not asserted to exist . .iinl these I now proceed to 
examine. 

I have observed that the inference from .m i&sertion to the truth of the 
matter asserted often is as easy as it always .ipj<e,ns to be. In very mauy iu- 


Inference 
from asser- 

troth Bome- Btances, which it is much easier to recognisi- when they occur than to reduce to 
times really nile, a direct assertion, even by a single witness of whom bttle is known, is en- 
easy. titled to Great w eight, i^uppose, for instan* e, that the matter asserted is of a 

. . , ua .4— W ...J j, ffjp witness IS, or for aught he can 

single assertion of tins sort may outw eigh 
’ Supnosc, for instance, that a number 
1 an chbt, and that they allege that on a 
, , . .. her with the person on behalf of whom 

the ahh is to be proved at a fair held at n certain place. If the Magistrate of 
the district, whose duty it was to superintend the fair, were to depose that the 
fair did not begin to be held till a day subsequent to the one in question, no one 
would doubt that the witnesses had conspired together to give false evidence 
by the famihar trick of changing the day. In this case one direct assertion 
would outweigh many direct assertions. Why ? Because the Magistrate of the 
district would be a man of (011 character and position ; because he W’ould (we 
must assume) be quite indifferent to the particular case m issue ; because 
he would be deposing to a fact of which it would bo his official duty to be 
< ognirant and on w hich he could hardly be mistaken , and lastly, because 
the fiu t w ould be knowm to s vast number of people, and he would be open to 
(ontradiction, detection, and ruin if he spoke fabely. Change these 
nfcuni'taiKos and the equally < xplicit testimony of the eery Ka me mau might 
lie worthless. Siipjio e, lor inetance, that ho w'.is asked whether he had 
tommitted adu1t«T5' ? Hie denial would carrj- hardly any weight in any 
comeivable case, innsniuch ns the charge is one which a guilty man would 
alw.ijB deny, and an innocent man could do no more. In other word-, since the 
course of toiiduet supposed is one wliicli u man would certainly take whether 
he were iiiii««eiit or not, the fact of his taking it would afford no enteriou as 
tn his guilt or innoreiice. 


>‘ow 111 almost all jiidiiial profee<lmg8 n lertam iiunibet of facta a\e est ib 
hshed by direit asaerlioiwi made under sutli cin-imistanccs that no one would 
seriously doubt their truth. Others are rendered probable in \anons de-'ree-. 
and thus the judge is furnished with facts which he may use as a basis for has 
inlerciites as to the extsteiite of other facts wluch are either not asserted to exist 
or are ovHerted to exut, by uiiMtisfactory witiiesbcs. 


Sufh Infee- 
•nee com 
rarwtlvcly 

»*»y 


These Infereii. es are generally considered to be more diflk ult to draw than 
tbe iiifereiire from nil asiertioii to tbc matter asserted. In (021 fact It is fir 
CHSMT to cnnibuie materials aupiKised to be sound, ilian to ascertain tint tinw- 
are Mitind. In tbe one c ase no roles for the judge's guidance can be I.iiti dowii 
>'o j.rcKi.s is gone througb. the rorrectiieas of which can afterwards he nide 
I rndenlly Tlie mdge has nothing to trust to but Ids own natural and 

a« quirrd > ig.w il> . In the other t.ise all that is required ia to go thtoueh a im>- 

,r.s with whiih as .Mr. Ifiixley remarks, c> cry one has a general siV'rhtul 
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ty fAfTynlAj an*! ih** t!,'‘rtTT of tihji’h it it r\^y 

lo «Ti'l»‘rTlaT)'l at rl n Vrr#iiTiC In fn'ln» o-jl *n'1 Apply. 

Til'' fvl* * )pl>n*^l In 1- rfn\r«l nti»t nltiTnaVly ll,«* rni.litlois of Pactu must 

If'p m«-ll)fvj ri} iliffmi"*. In 1 lli'-y na\ I-* f-milnr.r.! Iiy Any of il.o T'vo^ini<-<I 
lonf a 1 rripll n-l nr In » f oTTiliiTiAljnn n! tl •■Ti *11 *ni‘*ol* 3 ‘v| ir at Khmli dlfTprpnr* 

llipj RTP »11 !• ill'- A\nip 1} ni:rl, ihry rfarj, It |.t ili(T.»rrtit mult A fpw 

i1!H»UaiinTi* nxVp lVn« p\vn Tli'* »* ■wlipiljr: A h** rml>p7>1p«l 

h fnAll »’itn of TnoTi«-\. A p-tli'-tiUr ni*''*' »«I.Kh !.'• nv^uo.) on a'-rount of 

l.i« rmtiViwr. *n<l <1»<I tint rntp? tt» « lxv>t ttt whuh l»«» n'jjlit In haxr pnlnrrtl j{. 

Hinlpf''T)f p IP llixt |1 j»' nTni»»ion In rnxVr III#* »-iill> «*• anrulcnl-il. Tf,'* anroTinl 
I’ool ia Px.itotrp'''l. rikI it i« fn-nxl tliai in a lone of ir.*'AnrpA mniMinns of 

»m,ill ptitna I.AAP l>p'‘ri rnvlr p.v } i of wl.i'li omiaijnn* t* in .{'* fA\mir Thu, 
iti III'* ftliunrirp Jif rxjiKnation. «ntiM IraAr i.o trAtonalif^ <lo ilit nf .{'» emit in 
♦•A' }i Rtul r% fry fx*/- It tinlll'l I>P titvrtlf atu imiMxaiMo (n Az-ro ml for ailp). 
fx'1a pxpf^il iii»'m llir Af»iirnp1io'» «i (fl3J Trim! I/>ei'-rlIv. llni i» 

•111 !ti»Utn p of tl;p Mrtl.»»i of AcT'npmPl.t Applif^I tnao elf U n luinil-r nf ii'.ptAtirpR 
A* tnr\f Iii'Ip iliP oj‘f raliori of rli tn'**. Wf.Pii. thi« i« «fntip. tlip Mptliotl 

of AerpfiTjpr.t l«PcnTn'‘a a r A«f of tli* MpiIioI of HilTfrpnfp 

TJjp «p!Mno«n r\xp« in wlnrh ptith m iiifpiTPil from a iiinnl-T of a<*|i\ri»tp conTafirlnfr 
it‘<lpl>ftn!ptit. Afi'i. an to pppxV. ronxffeine prol»il»iIitiP«. inn l>p rp.’infpil ax m fj^iJ**’**' 
illiiuraiinn of iIip mhip pnnnplp TliPir cpiiff»l ty|*p ix aa fi>ll«i«« — 

U WAX mur'lprp*! In* Pomp oup. 

\Mn>p>fT inunlprrd tl tail a nrouve fot lux wuMpt. 

.f 1iA(J A ni'iiixp fot mufifprine /7, 

Wliopxcr mnnlpml D 1ia< 1 nn oppoiiiinity for miittlpnne H. 

A hxd an iij'poniinity for munirrine 

W’liiipxpr tniirdpml // nimlp prcpxr»l5oijx for tlip iimnliT of IK 
A iiftM in » msnnpr wliicli rmeht nmount !oapi«p.\rAtic)ii for imirdpnng If. 

In p.M h of tlipxp jiisiAiK PS. « hicU inieht of t ourxf I>p imlpfinitoly multiplied 
on* itPin of aerfcinpiil in r*tabli«lipd hptwppti tlip nscert;»inp<l f.npt that If was 
murderp*! nnd the hyirotliesix that A murdered him, nnd il lines somptimos hap* 
pen that tln*«p mini iilPiipex may lie iiioltiplied to Aiich an extent and may be 
of surli .1 « harai ter ax to exrliide the siippoxitloii of dune e, and justify the in- 
fcrpiice that A «ax puilty.(l) The ta«c, liowcx'er, ix a |64j rare one, and them is 
always a jn'p.at rixk of irijuxtice iinlexx the foctx prox-ed po bnyond the mere mul- 
tiplication of cirrumxtaiirpx separately' indiratinj; uullt, and amount to a sub- \ 

•tantial pxiIu«ioii of every reasonable possibility of innocence. | 

The cclehnited paxx.aRC in Lord Macaulay’s Kxsays in wliicb lie seehs to niustpa- * 
prow that Hir Philip Fninrix wax the author of Juniux’s letters, is an instance, tion*?. 
of an argument of this kind. The letters, lie says, show that five facts can be 
predirated of Junius, wliocxcr he may have been. But these five facts may 
also be predicated of Hir Plulip Francis and of no one else. Whether any part 
of this argument can in fact be suxtamed, ix a question to which it would be 
impertinent to refer here, but that tliernetlioil on whicli itproccedsixlegitimate 
there can be no doubt. 

( The cases in xvlucli it is most probable that injustice will be done by the Rule as to 
application of the method of agreement to judicial inquiries are those iu which 


(1) .Xee IllcWd-on’i Com. |>. MX (ic. -IS of tuu icCroduction). 
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' one I'houKl I'o roiivjrird of iiiiinicr iinlos-* the body of the imirdered person h«^ 
‘i been tiiseo\crc(I. Neitlier ot these rules is more tlinn a roiiyli ami pJrtial appli* 

, • calinh oi the geiicml prmciplohtated fthoic. If tliu circumstanies are [OSJsiicli 
''' I as to make it morally certain (witVm the definition piven alio\c) that a crime 
• lias been rominitleii, tlie inference that it was so roimnitted is us safe as any 
I other such iiifcrenre. 

iiiustra- The captain of a ship, ft thoiJsiml miles from anj kuul, ami with no other 

vfssol in sipfit, is soon to rim into his cabin, pursued liv several mutinous sailors 
The noise of a strmrple nud « splash ore heard The siilors soon ftftorwards 
come ant of the cabin nnd take tlio comiiiund of the \ cssei The cabin wiiuloa s 
are opened. The cabin is in confusion, mid the c.uitam is neierseen or heard 
of again. 

A person looks at lus wntih iiml return'* it to liis pocket. Immedialoly 
ofterwanls a man romes past, iiml makes n simtch at the watch, «hich dis* 
appears. The m.m bemp pursued, rims m.iy mul sunns aiross a river ; he is 
arrested on the other side, lie lia< no watch in Ins possession, and tlie 
watch is liner foumh 

111 these cases it is morally cert.mi 111 tt iiinnb'r .im! tlieft re.spcctivelv wcr€ 
committiHl. lliouph in the first c.ns,* the b.Kl». mil m the sediiiil t!ie watch i« 
not producible. 

rst»t*ncp 1 Cases, however, do iiiidoiibts'diy o«eiir in whuli tin* inference that a ctune 
ScnVtV"" ' at nil IS a mistake Thei inn often he resolved Into a 

nomoUmM case of begL'inp the «jiiestion The protc's is tins susnieion that a crime liaa 
termr^ i hoeii comtiiittisl n e.xcito<l. and uima impiiri i mimber of i ireumstanee.s are di.s* 
t covered which if it is assumed tint a »time h.n been . ommitledare stispirioiis, 
I but which are not siispUioiis unless the asNiimptum ,i„i,fe 

(OQJA l•hnl is t.ist uwin under Mali . ir< iirii't im es that her loss mav be 
III i oimled for either by frami or b\ aei ideat 

The diptain is tranf for iii.»kia'«* awa\ with hei A\.iriet\ of < ircunist.mces 
exist wlinh would iiufintc pfeparati«‘ii .iiwl expeaatum ou hn ji.irt if tlie ship 
rr.dly w.ks In.ide awaV with, but whidi wouhl jusfifv no Mispn ,on at all if ?he 
w.is 1 01. Jt IS mamfesily dlopic.il first to rc^.ird the .mteiedent i ircumstances 
as siispii imis. becau'.o the loss of the ship is .i>smj,eil to be ft.unUdeat, and next 
to infer thit the ihip was friindiilentls de-trmed from the siispn ious cliaiarter 
of the .intecodeiit « trrma<t.M«cs. Tlu<. howe\er, is a fallow of %»tv (omiiion 
oe» iifreiiee, both in ]udn lal priH'cdliiigs and in « oininon life ( I ) 

The iiiihle.s in wlueli f.icts may In* so loml.iiied as to exiliide eiery fivno- 
thesis other thin the one whieli it is mteiub'il to establish are \erv numerous, 
and .ire, 1 think, belter leinit from sp,*cilio ilhistr.vtiiins ami fronraetiial pr.ic- 
tice th in from abstr.*it theories. One «>f the ofijeet.s of the illustr.itions msen 
111 the next rlmpter h to cnible i>tudents to underst tnd this mat let. 

j Ihr ti'*iilt of the foreiroitit; iii«|mries mij he Miniimnl up ils follow.s 

SutnwsrTcf 1. In jmfuiil inijuiries tlie ficts whuh form the maten ils for the d-< imou 

r'lnclnsicns. f th%t jeltAlil |*er'oj!s iwert crrt.uii things Under lett.\m 

I ; i luunisl Iii<es.|67) Ijcts the j«id:;e hears with his own ears ffe also 


(I) In I « rf I’U t rm .1 rrrnr »*eurr*.) 

in <' ' > w>- I f A *. * ' nil (••o elb*r«. «hn 

w I* rv 1 1 Is 7 I « rMS***{ 


•fvl iq>nllr 
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with hi* rw-n cvm »l<vijtr'»ri|* no*! thir.r* f<'*iwlinc which hr h(*^ri» 
rtmn 

II. Hi* 1a* 1. I* lo irjl«-r- 

( 1 ) KroTTi wh»1 h*" } lip»f* *nil lh<* of th** 

»».• ru<l io . 

(?l f'roTTl thf cin lh«“ ‘tTfUCth <lf •’kPi h** fi<“h<'V'** 

lo oihrr f»ri» wh^h iir«» mt *0 to r\j«t. 

Ill n»< h ot tl.rw irtfrrpjirr* 1* rt) infrrrjjrp from tf.i' plT'^t to tlip r.uMP. 
nl rafh oiJchl to *oiiJotTn to thp M^tho.! of Iliflpfpftfp , that »« to air. th** rir* 
m»lArirp» in r^fh •hnnhl lip njrh that thp rfforl M inrnn*i«tpnt ((■•iliirct 
thr hmitstion* friril%M.o*l tti tho follovir.c |^a^A?Taph•) with ihr nf 

iV olhpT for It ifian th^ of whKn ihp rxMlPnrp i* pTopo«rtl to hr 

■ovwf. 

IV. Tlip hith«-*i rf«iilt of jijdirisl invp*tipttinn mint pcijpMlIy b^, for the 
a*or« alrrvly en pti. to •liow thil rfftain fonclufiona ftfp ffiPre nr Ip»a prnh.ihlc, 
V Thr «pi»‘*ijon— what «}p?rp<» of probaluhty » it nccfMnrr to *how, in 

ifpf towarranla jii'Irn* ' ' • ' 

' pniflrn"' »n"f «* i<}pi!ti' ■ . • ■ 

III, rcpanl Ix'inp hul tPi • • 

VII. Thi* <I‘*;:rpp of prof*i!>ihtr vanVa in iliffcmitcA^p.* toftii rxtent which 
intiot bp urn'tly ijcfinnl, btit whorovor it cxi'W it m.iy br ralfcil moral cor* 
inly. 



[68] CHAPTER nr. 

THE THEORY OP EEtEPAXCY, WITH ILLD-STRaTIONS. 

Beievaney An intelligence of eufficient capacity might pcrlups be able to conceive 

DM^onof * events as standing to each other in the relation of cause and effect ; and 

events as though the most poiverful of human minds arc unequal to efforts which fall 
effect*”^ infinitely short of this, it is possible not only to tiace the connection between 
cause and effect, both in regard to human conduct and m regard to inanimate 
matter, to very considerable lengths, but to see that numerous events are con- 
nected together, although the precise nature of the links which connect them 
may not be open to observation. The connection may be traced in either 
direction, from effect to cause or from cause to effect . a-iJ if these two 
words were taken in their widest acceptation it w ould be correct to say that 
when any theory has been formed which alleges thi- existence of any fact, all 
facts are relevant which, if that theory was true, would stand to the fact 
alleged to exist either in the relation of cause or in the relation of effect. 
Objections. theory would extend the hmits of relevancy beyond 

all reasonable hounds, inasmuch as all events whatever are or may be more or 
[eQJless remotely connected by the universal ihaiii of cause and offett. so that 
the theory of gravitation would upon this pnnnpje be relevant wherever one 
of the facts in issue involved the falling of an object to the ground 

The answ cr to tius objection is, that snde, geneial causes, ivhich apply to 
Answer are, in most cases, admitted, and do not requite proof ; out no 

doubt if their application to the matter in question w ere doubtful or were mis- 
understood, It mmht he necessaiy to investigate them For instance, suppose 
that in an action tor infringing a patent, the defence set up was that the patent 
was invalid, because the invention had been anticipated by some oue who pre- 
ceded the patentee. The issue mi^ht bo irhether an eather machine was sub- 
stantially the same as the patentee a machme. All the facts, therefore, wjiich 
went to make up each machine would be facts m issue. But each machine 
would be constructed %tith reference to the general formula? called laws of nature 
and thus the existence of on a " — ^ 
ly relevant, but a fact in issue 
a patent, and had had to defe 
sure, according to the height c . ' 

might have been facts in issue. 

Traceable ^Yith regard to tho remark that all events are connected together more or 

Saseson*^* less remotely as cause 0"'^ ifU it. • • 

etfcctsnar- be true, it is equally •. 

upon effects can be pc 

mit a murder, and it is notched and stained with blood in the process. The 
knife is carefully washed, the water is thrown away, and the notch iu the blade 
is ground out. It is ob\ious, that, unless each link in this chain of cause and 
effect could be separately proved, it would be impossible to trace the connection 
between the knife cleaned and ground and the purpose for which it Lid been 
used. On the other hand, if the first atep—tbe fact that the k-nife was bloodv 
at a civrn time and place— was proved, there would bo no use in inquiring into 
the further effects produced by that fact, such as the staining of tic water in- 
which it was cashed, the iRfimtcsimal effects produced on the river into which 
the water vas thrown, and so forth. 
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importance whether evidence of a particuhr fact is admitted or not. The ex- 
tremo intricacy and minuteness of the law of England on this subject is prin- 
■ ' ' ' ' • ^ ■ 1 , : -- rejection of a single qnes- 

■ , ... civil case, and would upon 

, . of a con\nction before the 

Court for C^o^vll Cases reserved. 

The improper admission or rejection of evidence in India has no effect 
at all unless the court thinks that the evidence improperly dealt with either 
turned or ought to have turned the scale, A judge, moreover, if he doubts as 
to the relevancy of a fact suggested, can, if he thinks it will lead to any thing 
relevant, ask about it himself under s. 165, 

In order to exhibit fully the meaning of these sections, to show how the Act 
was intended to he worked and to furnish students with models by which they 
may be guided in the discharge of the most important of their duties, ahstnacts 
are appended of the evidence given at the follomng remarkable trials : — 

[74] 1. R. V Donellan. 

2. R. V Befaney. 

3. R. V. Richardson 

4. R. c. Patch. 

5 R. V. Palmer. 

To every fact proved in each of these cases, the most intricate that I could 
discover, a note is attached, showing under what section of the Evidence Act 
it would be relevant. 

I may observe upon these cases that the general ptuicipfes of evidence arc, 
perhaps, more clearly displayed in trials for muider, than m any others. Mur- 
ders arc usually concealed with as much care as possible ; and, on the other 
hand, they must, from the mature of the case, leave traces behind them which 
render it possible to apply the argument from effects to causes with greater 
force in these than in most other cases Moreover as they involve capital 
punishment and excite peculiar attention, the evidence is generally investiga- 
ted With speci.al c.are. There are accordingly few cases which show so distinctly 
the sort of connection between fact and fact, which makes the existence of one 
fact a good ground for inferring the existence of another. 


I. 

[75] Case of R. r. DoxELnAN.(l) 

John Donellan, Esq., was tried at Warwick Spnng Assizes, I 78 i before 
Mr. Justice Buller, for the murder of Sir Theodosius Broughton, his brothcr-in- 
■ " ' ‘ ‘ ’ ge.( 2 ) who, up to the moment 

.with the exception of a_ trifling 

« ns the sister of • 

lived with him at ‘ ' ■ . . . 

(1) Will*, on " areumitnntwl rTilente." pp. (1) Stat# of thing* under whfeh /Mf* in Imuo 
lKr.«. hsppctird (.cction 7J 

(S) Intrftlottory I«rt (wvllon »). 
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but subsequently removed them on the 2 ’cremptory order of the pri',oner.(l) 
On the atnval of the apothecary the prisoner satd the deceased had been out 
the nrecedinc evening fishing, and had taken cold, but be said nothing of the 
draught vrhich he had taken.(l) The prisoner had a stiU m his oivn room which 
he us'ed lot distilling roses -,(2) and a few days after the death of Sir Theodosius 
he brought it full of wet hme to one of the servants to be cleaned.(3) The pri- 
soner made several false and inconsistent statements to the sen-ants as 
the cause of the young man's death ;(4) and on the day of his death he uTote to 
SitAV. Wheeler, lus guardian, to inform himof the event, but made no reference 
to its* snddenness.(4) The coffin was soldered up on the fourth day after 
the death.(5) Two days afterwards Sir W WheeliT m consequence of the 
rumours which had reached him of the maiuiei of Sir Theodosius’s death, and 
that suspicions were entertained that he liad died from the effects of 
poison.fGlwrotea letter to the prisoner requesting {79) that an esamination 
might ’take place, and mentioning the gentlcineu by whom he wished it to be 
conducted.(7) The prisoner accordingly sent for them, but did not exhibit 
Sit W. Wheeler’s letter alluding to the suspicion that the deceased had been 
poisoned, nor did he mention to them that they were sent for at bis 
request. ’ Having been induced by the pn&ouei to suppose the case to be 
one of ordinary death, (S) and finding the body in an advanced state of 
putrefaction, the medical gent)cm''ii declined to make the examination on 
tho ground that it 'might be attended with personal danger. On the 
foUoiviug day a medical man who had heard of their refusal to examine 
the body offered to do so, but the prisoner declined his offer on the ground that 
he had not been directed to send for him (9) On the same day the prisoner 
uTOte to Sir ^Vheeler a letter in which he stated that the medical men had 
fully satisfied the family, and endeavoured to account [80] for the event by the 
. ' • * ’ . /- • . » )t state that 

■W. Wheeler 

' . , . wrote to the 

. De,(12) which, however, he prevented by 

• and the body was interred without e.X' 
. . . 5 circumstances having become known 

to the coroner, he caused the body to be disinterred and examined on the 
eleventh day after death. Putrefaction was found to be far advanced, and 
the head was not opened, nor the bowels examined, and in other respects the 


(l) l 5 ubs«<iQent conduct and e^iOjiulOTr 

menu (serliOD 8] 

(2j Opportunity to diitil laurel »ai*T, tlie poiiou 
■aid to bale been mod |wf:on 7} 

(3) Rubioquent lOuduct (eectjon »} 

(4) .IdmuMona. 17, IS- 
IS) Introductory to nbaf fo!!o»t (section 9). 
(fl) Introductory to. and eipLinatory of, ukat 

follows (section 9). It should be obserred that 
proof of tbe rumours and suspicions ior tboporpose 
ofshowius tbe trutb of tho matters rnmouled sod 
suspertol would not be admissible. Tbe fact 
tl,»l mere were rumours and suspicioos explains 
fcir l\. l\li*<lef's letter. 

( 7 ) Miilenient to the prisoner snd aflectinj hu 

(8) bubw^oent conduct of prisoner (srction Hf 
anl Jft. Wills’ comment on the conduct 

(9) ^ub.r"ioent conduct (section H) ‘Ti>>* tact 
that the tirst set of dortnm rrfuwd oxpUins tbe 


prisoner’s conduct by showing that it had tbe 
eflect of preveoling examinations (section 7). Tbe 
grouad on which they refused tends to rebut this 
mferrnce (section 9), but the speoud doctor's 
offer, and the prisoner’s loudurt tlieieou, tend 
to confirm It {section 9) 

(10) Sulsequent conduct (settiou l|)uiid adiois. 
aiOQ (section 17). 

(U) Introductory (section 9) 

lid) &tatemeat to tho prisoner affecting his cOO' 
duct (section 8, et. 3.) 

(13) l.'seh contnrance and each circumstance 
wlucb showeil that It nas disingenuous would 
come under the head of subsequent eonduct 
(section 8). 

(11) Tbe burisl was part of the transaction (seo- 
tuHi d) The absence of exanunatiun M ex- 
planatory of parts of the medical evidence. Tbe 
whiilc Is mtrodiictOfV to medical evidence 
(s*wtion * 1 ) 
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♦ xniniiitinii wa' imonij>!rtr.(I) Whrn Ijuly nnHi(:htnii, ni jriMnj; cvKloiirc bc- 
forp tlip (oroiirr'n inmir«t, Tpl.ntr<l the* nmiin^tamr of tlir jirHotipr ImviiiR rinscil 
tlip bottle?, be wn« o^l*er^e(l to take bnlil of her sleeve .mhI eii(lea\(>iir to check 
lier, and lie alters. ml' told her that ?he liad no ort.v'inn to have inentioncd 
that tirrum»tanee, hut only to answer «iirh rjiieetinii' a? were put to her . and 
in a letter to the (oroner and jtm* he {81] enclravoiiri'd to inijire-* them nith the 
Wlief that the decea«ed had inailvertently ]>oi«oii«h1 himself m itli arHenii , « Inch 
he had pvirelia'wl to hdl fi«Kd2l Upon the Itjal four inedu al men — three phv- 
ficiansund anannthecan' — "en-examiiiMlonlhe jiartoftlie prosei-ution. and ex 
pre-Kedn vera' nerided opinion niaiiilyproiindeil iijiotitlie 'yinptotus. the ?uddcn- 
ne«^ of the ileath, the /•o»/-Hiortem uppparanre*. the 'inell of the draught a? oh- 
boraed liy Lady llroutfhtoii. and the Mmihir efieett prwluced by experiment' 
u]ioii animal', that the deceaseil had l>een pnisone<l with laurel uater ,(3] one of 
them btatiiift that on opeiiinp the body he had been ofTeeteil with a bttiii" 
aerinionious ta'te like that whirh affected him in all the subsequent cxperi 
ment' with laurel watcr.(f) An emitient(5) anrj;coii and anatomist stated a 
po'ititc opinion that tlie symptoms did not necessarily lead to the conclusion 
that thedecea«ed had been poi'nnwl, and that the appearances presented upon 
dissiition explaine<l iiothinf: hut pntrefaetion.{3) The prisoner was coinicted 
and exe» uted. 


If 

(82] Case op R. v. Bemkbv,(6) 

A surf'eoii named Belaney was tried at the Centro! Criminal Court, August 
1844, before 3Ir. Baron Gurney, for the murder of his wife. They left their 
place of residence, at North Sunderland, on a journey of pleasure to London 
on tlie 1st of June (having a few days previously made mutual rvills in each 
other’s favour), (7) whereon the 4tli of tlmt month they went into lodgiogs.(6) 
The deceased, ' ' ' » i .t i ^ 

journey ; but 
On the 8th bei' 

rang the bell f • • 

wife were heard conversing m their chamber about seven o’clock. About a 
quarter before eight the prisoner called the landlady upstairs, saying that his 
wife w as very ill ; and she found her lying motionless on the bed, with her 
eyes shut and her teeth closed, and foaming at the[83] mouth. On being 
asked if she was subject to fits, the prisoner said she had had fits before, but 


(1) Introductory to opimjnsof eipefti (»«ctwi» 
a.*5,-i6). 

(2) Subtequent conduct (eecUon ') *nd •dmu- 
•ions (section 17). 

(3) Opuuon of experts (section 4o]. 

(4) This IS IS c&te of testing b feet m usne. cix , 
the laurel wafer present in the body. See defini- 
tion of fact, section 3 


(5) This was the famous John ifoater. 

(6) \taia on “Cireumstaatnl Endence.” pp. 
175—178. 

(7) Motne (soction 8). 

(8) Intrudnctory (section 0). 

(9) State «f things under which fact in ivue 
happened (aeetton 7). 

(10) Preparation (section 8). 
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none IiIjc tVis, and fcViat slie woald not come out oi it. On bemg pressed to send 
for a doctor, the prisoner saidhcwasa doctor himself, and should have let blood 
before, but there was no pulse. On being further pressed to send for a doctor 
aud his friends ho assented, adding that she would not come to ; that this was 
an afiection of the heart, and that her mother died m the same way nine mouths 
"" . ‘ ' ' ■ ■ of the prisoner’s friends, 

8 feet and hands in warm 
A medical man was sent 
■ . _ ere was a tumbler close to 

the head of the bed, about one-third full of something clear, but whiter than 
water ; and there was also an empty tumbler on the other side of the table, and 
a paper of Epsom salts.(2) In reply to .i (juestion from a medical man whether 
the deceased had taken any medmne th.if moininp, the prisoner stated 
that she had taken nothing but a Lttic salts (.I) On the same morning the 
prisoner ordered a grave for interment on the lol]o\nng Mooday.fi) In the 
[84] meantime the contents of the stomach were evamined and found to contain 
prussic acid and Epsom salts. It was deposed that the symptoms were similar 
to those of death by prussic acid, but might be the result of any powerful seda- 
tive poison, and that the means resorted to bv the prisoner were not likely to 
promoterecoverv, butthat coldeffusion, artificial respiration, andtlio application 
of brandy or ammonia (wbichin the shape of smellmgsaUsisfoundin every bouse) 
and other stimulants were the appropnate remedies, and might probably have 
been effectual. Mosmellof prussicacid had been div overed m the room, though 
it has a very strong odour, but the window was open, and it was stated that the 
odour 13 soon dissipated by a emreot of air [5) The prisoner had purchased 
prussic acid, as also acetate of morphine, on the preceding day, from ft vendor 
of medicines with whom he was intimate . but he ha«! been m the hobit of using 
these poisons under advic" ' — -i... ,i . • Two days after 

the fatal event the prison tad been called in 

and who bad assisted m . _ . jn the morning in 

question be was about to take some prussic acid ” that on endeavouring to 
remove the stopper he had [85] some difficulty, and used some force with the 
handle of a tooth brush , that in conseciuence of bre.akmg the neck of the bottle 
by the force, some of the acid was spilt ; th.at he placed the remainder in the 
tumbler on the drawers at the end of the bed room, that he went into the front 
room to fetch a bottle wherein to place the acid, but instead of so doing be«an 
to wite to his friends in the country, when in a few minutes he heard a scream 
from his wife’s bed-room, talfing for cold w.itcr, and. that the prussic acid was 
undoubtedly the cause oi her death. Upon being asked what he had done unth 
the bottle, the prisoner said he had destroyed it ; and on being asked why he 
had not mentioned the circnmstance before, he said he h.id not done so because 
be was so distressed and ashamed at the consequence of his negligence. To 

.. , ^ cioUS 

. ' ETotel 

men 

. ' ■ . . . . ♦ . .sit to 

tlQuana, and intimated m3 apprchenaioti of a miscarriage Eoi these state- 
ments there was no fouiid.ation. At that time moreover he had removed from 


(I) Tli'i dt-nth And Aflrnilmt cinoi'iAtAurea kn* 

fsrtA in iwii' And port oi II, <■ lrnna»ol>Oii (ncrrionA 
5. 2<j) Tlir olbrr fAcM an* conduct (•cctioU 8) 
«nd admiwiori’ (tPcUoriA J7. tS) 

(C) Stale oi lUiijti al d'‘Ath. or cAu»* or cftcit 
of A<ln iniilrstioti ol poiaon (a<*clion 7) 

(3) .VlmiMioii* (aoetloiu 17. 14}. 

(1) Conduct (•cclion 8) 


(.3) Fffect of poMoniriK («Befion 71. opioioM of 
experta faccfion* dl. 40) Tho ahsenca. of the 
aincil ol i>ruA<ic acid and llw firaaenco of f W draJla 
arc rcajwclrTely a fact •t)ptri'»lin(i the sl)>fnc>* of 
prtiMio acid, and a fipf rchuiiinit Ihat in^renco 
(■Kwdon 0). 

(0) Preparation (icclion 8) am) /act rebufllag 
inference from purchaao of poiaon (aection fl). 



iNTnonucnos. 


4f) 

tho Kuston Hotfl into lo<Ipinp'«, and on tlir Mme day lit* had madr arrancpmcnts 
for leaving hi« ^\if«’ m liOndon. and prormlinp him«cU on his visit to Holland 
In another letter, dated 8fh of .June, and |>nit«l after his «ifc’* death, though it 
coiilil not be determined whether it was srritteii before or after, the prisoner 
8tate<l that [80] he had h nl hi' wife remosnl from the hole! to private lodging", 
where she was dnnceronsly dl and attended !»y two medical men, one of whom 
liad prononnred her heart to be di-oased . lhe«e representations wore oquallv 
false. In another letter. d.ite<l the 9th of June, but not posted until the lOtli. 
he stated the f.ut of hi* wife's death, but without any allusion to the cause; 
and in a subsequent letter he stated the rea"oii for the suppression to be to con- 
ceal the shame and rejiroai-h of h»s negligence. The prisoner'a statement to hi^ 
landlady th.il hi« wife's mother had die«l from disease of the heart was also a 
fabehood, the prisoner having Kim<elf stated ni writing to the registrar of 
bun.als that br-im fe\erwasthec.iiiseofde.ith.(l) It was, however, proved that 
the prisoner w.isof a kind disposition, that he anil Iiiswifc had lived upon 
affectionate terms and that he was e.Ttremcly carele.ss in Ui.s habits ;(2) and no 
motiv e for so hornble a deed w as clearly made out, though it was urged that it 
was the dc'irc of obtaining her property by ine.ans of her testamentary disposi- 
tion.(3) Upon tho whole, though the case w-as to the last degree susjiicioiis, it 
was certainly possible that an accident might have taken place in the way 
luggested , and the jury brought m a venlict of acquittal. 


The two eases of Doiiellan and Bclaiiey arc not merely curious in them* Remarks 

selves, bt •• ' ■ ''*’ ‘ ^ '*'7’ '■ 

nected w • • • . • ' 

which CO • . . • . . , 

said is a question, not of calculation, but of prudence. The cases in question 
show that (liHcrcnt tribunals at diiTcrent times do not measure it in precisely 
the same way. In DoncUan’s case the jun* did not think the possibility that 
" • *’ ■ •• • » . e. *’• great to constitute 

, . iney’s case the jury 

■ _ . * tho poison by acci- 

. ■ ' . ' if the chances of the 

pressed, they would, 

1 think, be as nearlv ns possible equal, and it migtit l>e said that both or that 
neither ouf’ht to have been convicted if it were not for the all-important principle 
that everv’%ase is independent of every other, and that no decision upon facts 
forms a precedent for any other decision. If two Junes were to try the very same 
case, upon the same evidence and with the ^me summing up and the same 


the old criminal law of Europe, and of [88] England as well as of other countries 
produced many bad effects, one of which was that it mtimidated those who 
had to put it in force. The saying that it is better that ten criminals should 
escape than that one innocent man should be convicted expresses this sentiment, 
which has I think been carried too far, and has done much to enervate the 
administration of justice. 


(1) All these sre sdinissioin (sections 17, IS), 
lad condnot (sectiou 3). 


(S) CUarseter (section 631. 
(3) 3l«tire (section 8). 
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[89^ Case orR. v. Richardson.(I) 

In the outumii of 1786 a young woman, who lived 'nith her parents in a 
remote district in the stewartry of Kirlccudbriglit,(2) was one day left .ilone in 
the cotta ' . ' - : — - harvest-field. (4) On their 

return he ■ their daughter murdered, (5) 

\nth her 


The circumstances in which she was found, the character of the deceased, 
and the appearance of the wound, all concurred in excluding all supposition 
of suicide ;{7) while the surgeons who examined the wound nere satisfied that 
[90] it had been inflicted by a sharp instrument, and by a person who must have 
held the weapon in his left hand.(8) Upon ojicnmg the body the deceased ap- 
peared to have been some months gone with child .(9) and on examining the 
ground about the cottage there were discovered the footsteps of a person who 


ThepriuH nfthefuotstepsweieaccurately measured aud an exact impression 
* ' * '“■* *' ^ ’ have 

• . that 

i ... . cered 

also nlonc the track of the footsteps, and at certain intervals drops of blood, and 
ou a atiTe or small pteway near the cottage, and in the hue of the footsteps 
some marks resemhung those of a hand which had been bloody.(12) Not the 
slightest suspicion at this time (01) attached to aiiv particular person as the 
murderer, nor was it evou suspected who might be the father of the child of 
which the girl was pregnant.(l3) At the funeral a number of persons of both 
sexes attended, (14) and the steward-depiitc thougUi it the fittest opportunity 
of endeavouring, if possible, to dlS(o^e^ the murderei lontemn" rightlr that, 
to avoid suspicion, whoever he wa<i he would not on that occasion be absent (I**) 
iVith this view he called together, after the mteiment the whole of the men who 
were prwent, being about sixty in iuimber.(I4} He caused the shoes of each of 
them to be taken off and measured, and one of the shoes was found to resemble 
pretty neaily the impression of the footsteps near to tlie cotta<'e The wearer 
oi the shoe u os the schoolmaster of the parish, which led to a suspicion that 
he must ha^e been the father of the child, and had been gmlty of the murder 
to save his character. On a closei examiuarion of the .shoe it wis discovered 
that it was pointed at the toe, %vhereas the impression of the footstep was round 


(1) Wills, pj>. 22^—229 Mr Will* ohwrrs. 
*'■ Tbu cose » &I30 coDcuclf sUKd m th« Mriaan 

of the Life of S,r Welter Scott. IV', p 52, end it 
supplied ese of the most atnLiai; inodrnto in Onj 
Jteanenng *' 

(2) IntrodoctoiT (section 0) 

(3) Opportanitj (section 7}. 

(I) Explenatorj' (section 9) 

(S) Mr Wills’ comment. Ther found ber with 
the throetcut. end 3fr. W'llls sejt. she ires tnurder- 
ttl, but her Dionler woe to them en inferenre. not 
4 tect(s«.tioa 3) 

(S) Feet ID Uene (section 0) 

(7) Suicide sroald be e relerent feet ns brnig 
bicoiuutent witb murder. The fecu which ex- 
<1ihIo euieiJe ere reirrent *« ioconsisleiif srith • 


releT«ot f4ct (loofion 11). 

(8) Opinions of oiperte (sootion 43) • 

(9) State of things under which deatli l.a(u>ei,e<i 
(section 7) Motire (section 8) 

(10) Effects of facts in issuo (seeuon 7) 

(11) ’This IS BO stited a, fo mu up inference and 
fact Stripped of inference, the fart miirbt hire 
l«e« stute.) ihn,. _‘Th,re were sneU niaths ,n 
the hog M would haie been pr’idu'-ed if a porson 
croseing the etopping-stones hiyl slipp^y) 

one loot. The mad was of Biicb a depth thst fl 
{■eraon so ahppmg would get net tn fh» middle 
of the teg ' 

(12) Kffncb of fact in Issue (aei (loii 7) 

(13) OUersation. 

(H) Introductory (eeclion U) 
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ntthat pUrp.(l) The mr.iMjrrmPiit of the irH wciiton, iind after goiiiK tliroii;;li 
iirarlvthe whole mimher onent length was discovered which rorresponclod exai t- 
ly with the impression in (1itnen«ion’«, nhape of the foot, form of the sole, and tin* 
number and position of the n.'iils.(2) William Ulchanlson, the young man to 
(92] whom the shoe belnnpe<! on being asked where he «.is the day deceased 
was mnnlere<l, renlie<l. seemingly without embaras^nient, that he had been all 
that day employolnt his master's work,(S) — a statement which Ins ina'ler and 
felIow*«er\*ants who were present confirmetl.(4) This going so far to remo\e 
suspicions a warrant of rnminitment was not then granted, but some iinnin* 
stnno’s occurring a few days nfterwanis hn\ing a tendeiuy to ratite it 
anew, the young man f r.- |» ' cvainnia 

tion(r»)he acknowleilg ' ■ ‘ • telies being 

obsera'ed on his cheeV ‘ . t in a wood 

a few days before.(8) li ■ • • ‘ . his having 

been on the day of the murder employeil constantly iti his master’s work ;(9) 
but in the course of the inouirT,* it turned out that he had been absent from ins 
work about half an hour, the time lieing distinetly ascertained, in the course of 
the forenoon of that day ; that he called at a smith’s shop under the pretence 
of wanting sometliing which it dnl not appear that he had any occasion for ; 
and that this smitli’s shop was in the way to tlie cottige of the deccaspd.(9) 


would intercept him from her sdew, and which was the very track whore tlie 
footsteps had been traced.(lO) 

Ills felloW'Sersmiits now recollected that on the forenoon of that day they 
were employed with Richardson in driving their master’s carts, and that when 
passing by a wood which they named, he said that he must run to the [94] smith’s 
shop and would be back in a short time. He then left Ids cart under their 
charge, and, having waited for him about half an hour, widch one of the servants 
ascertained hy basing at the time looked at his watch, they remarked on his 
return that he had been absent a longer time than he said he would be, to 
which he replied that he had stopped in the wood to gather some nuts. They 
observed at the same time, one of his stockings %vet and soiled as if he had stepped 


(1) IrrelcTUit. 

(3) The mJang of the footmark wm an effect 
of, or conduct mbeeriuent to and effected by, a 
fact in issue (section 7) The measurement of 
the sixty shoo", of which one only corresponded 
exactly with the mark, was a fact, or rather a set 
•of fsets. making highly probable the relexant 
fact that that shoe made that mark (section II, 
The expenroent itself is an application of the 
method of difference. This shoe would make the 
mark, and no other of a eery large number would. 

(3) This would bo relevant against him, but 
not in his favour as an admission (sections. 17’ 
18) 

(<) The fact that his master and fellow-srrvant 
confirmed his statement is irrelevant If they 
had testified afterwards to the fact ifeelf. it would 
have been relevant. 

(6) Irrelevant. 

(6) By Scotch law. as well as by the Code of 
Oimmal Procedure, a prisoner may be exammeiL 


(7) The fact that he was left.handed would be 
a cause of a fact in issue, ris . the peculiar wav 
ID which the fatal wound was given The admis- 
aion that be waa left-handed would be relevant as 
proof of the fact by sections 17, 18 

(8) If it was suggested that the scratches were 
made in a struggle with the girl, they uould be 
effects of a fact m issue (section 7). and the state, 
ment srouht be r^erant as against the pnsone' as 
an adnusMon (sections 17, 18) 

(9) Opportuiuty (section 7) Ailnussions (sec- 
tiofisl7,18) The call at the shop waspreparation 
by making evidence (section 6, iDastration (r) 

(10) There is here a mixture of fact and infer- 
ence, the girt s*csild not know that a murder aas 
comiiutted at the time when it was comnutted 
rrotnbly she mentioned the tune, and it eorres. 
pcoidfd with the time when Iticharitson was away 
His would he preparation and opportunity (sec- 
tim 7). The existence of the small eminence 
explains her net seeing him return (section 9). 
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» t 1-1 -4. — ^ fkn wliicli He mcii- 

have been either 
. path Mhichwent 

• , was absent with 

s fellow-servants 
irned to thein.(l) 

. 'r-fS) They were 

found concealed in the thatch of the apartment where he slept, and appeared to 
be much soiled, and to have some drops of blood on them.(3) The first he ac- 
counted for by saying, first, that his nose bad been bleeding some days before ; 
but it beine observed that he wore othei stockiiigs on that day, he said he had 
assisted in°bleeding a horse , but it ms" pro\e<l that he had not assisted, [06] 
and bad stood at such a distance that the blood < ould not have reached him.fl) 
On examining the mud or sand upon the sfoekiiics, it appeared to correspond 
precisely mth that of the jnire or puddle adjoining the cottage, and which was 
of a very particular kind, none other of the same kind being found in that neigh- 
boiirbood.{5) The shoemaker was then dis<-overed who had mended his shoes 
a short time before, and he spoke distmctly to the shoes of the prisoner which 
were exhibitd to him ns having been those he had Diciided.(6) It then came 

b 

course with her, and, on being taunted with having such connection ivith one in 
her situation, licseeinedmiichoshanicd and greatly [96] liurt.(7) It was proved 
further by the person who sat next him when his shoes were mcasuringi that 
he trembled much and seemed a good deal agitated, and that, in the interval 
hetiieen that time and his being apprehended, he bad been advised to fly, but 
his answer ivas, *' Where can I fly to ’”(8) 

On the other hand, evidence was brought to show that about the time of 
, 1 - . ^— 1 " r*-A.« Trrtion/i i.A/j landed on that part of the coast near 

■ was said that some of the crew might 
ir motives for doing to it was difficult 
bbery was their purpose, or that any 
thing vas missing from the cottages in the neighbourhood The prisoner was 
convicted, confessed, and was hanged. 

Remarks on This case illustrates the apphc.atiou of nhat Mr. Mill calls the method of 
sonsVas’e agreement upon a stale which excludes the supposition of chance, thus : — 

(1) The murderer h.id » motive, — Richardson liad a motive. 


(1) All llic** f»cti arc iitbir oj'j*ortunjfy Or 
j.n'IwraUon or *ul"erjiifnt or I>r«T»ou* eoiiJn<.t 

of adml’emn* 17) ’ 

(2) loIrCKlo'-fofy to n-st taft («K(ian HI) 

(3) The conwilnient w *olw«jiieDt roiulact 
(,«ti0D S) The Jiat- of the eecalloit* w th« effect 
ofaiact mU«ii»(N<lion7) 

(4) Tto fils^lKwl" are »i»(*^vcnt comlait 
(Motion h). or a<lm»«ion» (ewtions 17 A is) 

f rnonrr'* alkselion about the horse is so allega- 
tion of a fact eir'*'"”!) rckTaat fa,!, that 
there was I>I«<»1 on tho eloeliinpi fecctino 11): and 
the fact I'ri'Tf,! about hn dytaneo from the horse 
j.afact r-butUng th»in/friDn,sow«***sJ thcirb/. 
tLst the Mowl » « ‘h- Lorw’# (•oction 9) 

(5) Kflcft of a fact in (sorfinn 7 ) Th" 
..mllariO r.f Ih- .arul on the •toakin^s to thoaao.l 


in the marsh naa one of the effects of the slip 
which was the effect of the mtinlef 

(S) That the marLa were made by the priaoner’a 
shoo was relevant ae on effect of facts m usue 
That the shoes which DiaJe the maeWe were the 
prtaoner'* hod been alrendy proved by tlielr being 
tonnd 00 bis fee f, TliJJ further proof seems Super- 
fluous, unless it wa* suggested that they belonged 
to lomo on« else 

(7) The Dpinjon about b>r uould be irrelevant 
The feet that her tatellect was weak would he part 
of tb" state of things under whioh the murder 
happened, and with what Jollowf would »how 
motivs (sections 7, 8) 

(8) Subsofiueot conduct (s-eiion 10) The 
weight of this U lery slight. 

(«) Oppurtunity for thw iniusler (section 7)- 
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(2) The miinlcrpr had nti opportumtyat n certain hour of a certain day in 
a certain place, — Itichanl'on had an opportunity on that hour of that day at 
that place. 

[07] (3) The tnunlcrcr was left-handed, — I{ichnrd<on was loft-hande<l. 

(f) The munlerer wore ?hoes which made certain niark'i,— Richardson 
wore shoes which made exactly similar marks. 

(5) If Richanl'on was the murderer and store stockiiips, tliry mint ha\e 
heen soiled with a peculnar kind of 8.and, — he did srear stockings winch wore 
soiled with that kind of sand. 

(C) If Richardson was the munlerer, he would naturally conceal Ins stot k- 
ing", — he did conce.al his stockings. 

(7) The murderer would proh.ahly gel Mood on his clothes,— Richardson 

got hlood on his clothe^. * 

(8) If Rich.ard«on was tlie munlerer, he would probably tell lies about the 
blood, — he did tell lies about the blood. 

(9) If Ricliard«ou was the murderer, ho must have been at the place at 
the time in question, — a man very like him was seen running towards the place 
at the time. 

(10) If Richardson was the murderer, he will probably tell lies about his 

E roccedings during the time when the murder was committed,— ho told such 
cs. 

Ifcrc nro ten separnto marks, five of which must have been found m the 
murderer, one of which must have been found on the murderer if he wore stock- 
ings, whilst others probably would be found in lam. 

All ten were found in Ricliardson. Four of them were so distinctive that 
they could hardly have met in more than one man. It is hardly imaginable 
that tsvo left-handed men, wearing precisely similar shoes and closely [98] rc- 


sistent with Ricliatdsoii’s innocence. 


IV. 


[09j Case op R. c. Patch.(I) 

T>» , , ... ik'er, 

ving 

■ -d of 


3 at- 
It 

^ ” • lally 

from the business, ^^hich the prisoner was to manage, and the former was to’ 
have two-thirds of the profits, and the prisoner the remaining third, for which 


{!) Will’* Circomitintial Etidfnce 


(S) Iiitrodiiclor 7 (section 0). 
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lie was to pay £1,250. Of this amount, £250 was paid in cash, and a draft was 
given for the remainder upon a person named Goora, which would become pay- 
abIe*'on the IGth of September, the prisoner representing that he had received 
the ^purchase-money of an estate and lent it to Goom.(l) On the I6th of 
September the prisoner represented to Mr. Blight’s bankers that Goom could 
not take [ 100 ] up the bill, and withdrew it, substituting his own draft, upon 
Goom to fall due on the 20th September (3j On the 19th of September the 
deceased went to visit his wife at Margate, and the prisoner accompanied him 
as far as Deptford, (3) and then went to London and represented to his bankers 
that Goom would not be able to face his draft, but that he had obtained from 
bim a note wliich satisfied him, and therefore they were not to present it.(4) 
The prisoner boarded in Mr. Blight’s house, and the only other inmate was 
a female servant, whom the prisoner about eight o’clock the same evening 
(the 19th) sent out to procure some oysters for his supper,(5) During her 
absence a gun or pistol ball was fir^ through the shutter of a parlour 
fronting the Thames, where the family, when at home, usually spent their 
evenings. It was low W’ater, and the mud was so deep that any person 
attempting to escape in that direction must Iu\e been suffocated, and a man 
who was standing near the gate of the wharf, which was the only other mode 
of escape, heard the report, but saw no person (6) From the manner in which 
[101] the ball entered the shutter it was clear that it had been discharged 
by some person who was close to the shutter, aud the river was so much below 
the level of the bouse, that the ball, if it had been fired from tlience, must have 
reached a much higher part than that which it struck. The prisoner declined 
the offer of the neighbours to remain m the house with him that night (7) 
On the following day he wrote to inform the deceased of the transaction, 
stating liis hope that the shot had been accidental . that he knew of no 
person who had any animosity awmst liim, that he wished to know for whom 
It was intended, and that he should be happy to hear from him, but much more 
80 to see him.(8) Mr, Blight returned home on tlie 23rd September, having pre- 
viously been to London to sec his bankers on the subject of the £1 000 draft (9) 
■Upon getting home the dralt became tbc subject of conv'ersation, and 
the deccasoil desired the prisoner ,0 go to London, and not to return rvithont 
the money.dOj Upon bis return the prisoner and the deceased spent the 
evening in the baeb parlour, a dlHcrent one from tint in whioh the family 
usually Mill!) About eight o clock the prisoner went from the parlour into 
tbekileben, and asked [1^02] the servant lor a candlc.(I2) complaining that 
be was disordered (13) The pnsoner a way from the kitchen was thrort an 
outer door which fastened by a sprmg look, and across a paved court in 
front o the bouse w ucb was enclosed by palisades, and throuib a cate over 
a wharf 111 front of that court, on which there was the kind of soil peenUar 


(1) MotJTe (iretion 6). 

(2) Ihrparatjon (*«?lioa 8) 

(3) Introductory (tcctioo SJ. bat onisijtortaot 

(4) lYcpAnition (rretion 8) 

(6) Ihxpliuiu wliat follow! (tcction 9) PrcpitrA. 
tioQ (ftrclion 8). 

(6) TI>eiQW:c»tion wo* that Patch fired tbo abot 
bnwlf in onlrr to make endcnco in tu( own 
faroor. Thu would l>e prcparatioa (seclion R) 
Ifrnce liM finngtho ihot would U: • rclevaotfact 
The facta In the text are facta which, taken ItigcUier, 
oakeltlighly prolatl'Ie thathedijfo, M Uiey allow * 
that be anil no one eUe had the opportnfuty am] 
that it oaadone Ij *ome one (iKetioa It) 

The la<t fact illuitratc! the remark! made at 


pageo 40, 4] The inference from the facts etatod, 
aasommj them to bo true, u necessary . but. iup. 
I>c«e that the “ maa atandtng near the gate ” »aw 
•otno we running, and for reasons of hu own do- 
tiled It. how could he be contradicted ? 

(7) Conduct (section 8). 

(8) rrojiaration (section 8) 

(9) Hardly relevant, except as introdnctory 
to wh\t follow! (lectwa 9) 

(10) Motire (soction 8) 

(11) 6Ut« of thing! under which facts in issue 
bajipooed (soction 7) 

(15) IVeparation (!ccUon 8) 

(13) rreporstion (section 8). 
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to (or brp.aVinp t»p «lup-«, mul llicn throiipli n rniititinp-lioii^p. All o! 

tlip«p door<, wrll as llip door of tbo parlour. tl«o prisoner left open, not* 
witlistnmlinp the state of alarm ex«ite«l I >3 the former shot. The servant 
he^inl the pnv\- door slam, and almost at the Mine moment s.uv the flash of 
a pistol at the door of the parhmr where the dere.\sed w.is sittinp, upon which 
she r.an anil shut the outer door and p.ite. The prisoner immediately after* 
wards mppeil loudly at the divir fet .idmittanre with hisrlothesin disorder. 

He evinccil preat apparent i oin ern for Mr. Ithitht. who was mort.slly wounded, 
and died on the follow niK ilay From the stale of the tide and from the testi* 
moiiy of sarimis pep-ons who were on the outside of the premises, no person 
could h.ave esrajwl from them.(l) 

In eon«e<jiienee of this e\eiit Mrs. Hti|*ht returned lioine.('2) and the 
prisoner in answer to an ini|mry uImiuI the draft {103] whuh iiad made her 
liush.ind so iineas\ told lier that it w.is p-ud. and claimed the wliofe of the 
propertv as Ills own (3) Siispieion soon fixisl upon the prisoner.(l) and in Ins 
sleepinp room was found a pair of Rtwkinps rolled np like cle.in stockinps, hut 
with the feet plastered over with the sort of sod found im the wharf, and a 
ramrod was found m the privj*.(o) The prisoner nsiiall}* worn hoots; hut on 
the e\eiiinp of the murder he wore shoes and stockinps.ffi) It was supposed 
tlut to prevent .d.irm to the ileceaseil or the female servant, the murderer 
must have approaehed without his shoes, and afterwards gone on the wharf 
to threw away the pistol into the river.f*) All the pri-oncr’s statements 
as to his pecuniar^’ transactions with Goom and his riplit to draw upon 
him, and the payment of the hill, turned out to lie faUe.(8) He attempted 
to tamper witli the servant pirl as to her evideme before the coroner, and 
urged her to kecji to one account ,(9) and before that olHcer he made several 
inconsistent sWtements ns to his pecuiimy tMimctions with the deceased 
and equivocated much as to whether he wore [104] boots or shoes on the 
cveninp of the murder, as well as to the ownership of the soiled stockings, (10) 
which, however, were clo.irly proved to be his, and for the soiled state of wliich 
he made no attempt to account.(IO) The prisoner suggested the existence of 
malicious feelings m two persons with whom the deceased had been on • 
ill-terms, (11) but they had no motivc(12) for doing him any injury; audit was 
clearly proved that upon both occasions of attack they were at a distauce.(13) 

Patch’s case illustrates the method of diflerence(I4) and tlic whole of it Remarks oo 
may be rcganled as a very complete iUustratiou of section 11. The general 
•effect of the evidence is, th.st Patch }i.sd motive and opportunity for the murder, 
and th.at no one else, except himself, could have fired either the shot which caus- 
•cd the murdered man’s death, or the shot which was intended to show that the 


(1) Th»8« facM collwfiTely are incoa*ist«it 
•ith the firing of the ehot by anyone except Tateh 
(Mctionll) TbfywouliialnoberelerantaebMng 

■either facte in issue, or the sUt* of things under 
which fact* in issue happened (eection 7), or a* 

preparation or opportunity (sections 7 illustra* 

tion A) 

(2) Introductory (section 0) 

(3) Subsequent conduct influencol by a fact 
in issue (section 8) 

(4) Irrekvant 

(5) Kllect of fact m issue (section 7) 

(6) SUte of things noder which facU in issue 
happened (section 7). 

(7) Fact and inference are mixed op ui thk 
atatement; the facts are (1) that the state of 


things was such that the deceased and his serrant 
srouM hare heard the steps of a man with shoes on 
under the window; and (2) that a person who 
wisbesl to throw anything into the Thames would 
have to go on to the wharf. 

(8) Preparation (section 6). 

(9) Sabseqaent conduct (section 8), and ad- 
■nisMOits (sections 17 L 18) 

(10) Effect of fact in issue (section 7) 

(It) Motive (section 8} 

(IS) s.e . no special motive beyond genera] Q]. 

wilL 

(13) Facts inconsistent with relevant fact (see- 
tim 11). 

(14) 1*. 54. 
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murdered luau bad enemies who wished to murder him. The relevancy of the- 
first shot arose from the suggestion that it was an act of preparation The proof 
tkat it was fired by Patch consisted of independent facts, showing that it was 
fired, and that he and no one else could have fired il. The firing of the second 
shot bv which the murder was committed was a fact in issue. The proof of it 
by a s”tran3e[10S] combmation of uicumstauces uas precisely similar in prin- 
ciple to the proof as to the first shot 

The case is also very rcmaikable as showing the way in which the chain of 
cause and effect hnks together facts of the most dis-similar land; and this 
proves that it is impossible to draw a hue bcfween relevant and irrelevant facts, 
otherwise than by enumerating as completclv as possible the more common 
forms in which the relation of cause and cflccts displays itself. In Patch’s 
case the firing of the first shot was an act of preparation by way of what is 
called “ making eWdence,” but the fact that Patch fired it appeared from a 
combination of circumstances which showed that he might, and that no one- 
else could, have done so It is easy to conceive that some one of the facts 
necessarv to complete this proof might haiehadto be proi'cd in the same 
wav. For instance, part of the prool that Patch fired the shot consisted 
in the fact that no one left certain premises \»y a certain gate W’hich was 
one of the suppositions necessary to he negatived in order to show that no- 
one but Patch could have fired the shot The proof given of this was the 
evidence of a man standing neai. who said that at tlie time m (question no« 
one did pass through the gate in his presence. 01 could have done so unnoticed 
by him. Suppose that the proof had been that tlic gate had not been used 
for a long time . that spiders’ webs h.vd been spun all over the opening of 
the gate, that they were unbroken .it niglit ana remiincd unbroken iu the 
morning aftei the shot, aud that it wa« nnpossibln that they should have 
been spun after tlic shot was fired and [106j befoic tlic gate was esamined. In 
that ca«c the proof would have stood thus — 

Patch’s preimnations lor the murder wcie relevant to tlie question 
whether he cominilied it Patch's firing the fii'it shot was one of Jus pre- 
parations for the murder The facts inconsistent with his not hanng fired the 
shot were relevant to the question whether lie fired it. The fact that a certain 
door was not opened hctw'cen certain hours was one of the facts which, taken 
together, wore inconsistent with his not having fired the shot The fact that 
a spider’s web was whole overnight and also in the morning was inconsistent 
with the door having been opened. 

Inversely the integnty of the spider’s wch was relevant to the opening of 
the door ; the opening of the door was relevant to the firing of the first shot ; 
the firing of the first sjiot was relevant to the fitmg of the second shot ; and the 
firing of the seennd shot w.is a fact in i*suc; therefore the integrity of the spider’s 
w cb was relevant to a f.ict m issue. 


[lOT] Case orR. t. Pal\icb.(J) 

On the 1-lth'of -May, ICjC, Wllhom Palmer was tried at the Old Bailey 
under powers confericd on the Court of Queen’s Bench by 19 Vic t 16 for 
the murder cl John Parsons Cook at Itugcley. in StafforcUUitc. The trial 


; 1 ) nn-r'aud(f«in«> •‘ 6 eu«»IVU» « ttw CnmlaU Ia« cn:ngUna.” r 357. 
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lasted U-olvc davf, and rnded on tin- 27tli May, hIjpii tlip pruoncr was 
■convicted, and received •cntnice of death, oti'nliirli he was afterwards 
-cxecnted at Stadonl. 

PaJmer «as a peneral meclical practitioiirr at fjn^relev. mm /i ejijraeetJ m 
f porting tran«act5on«. Cook, lii« intimate friend, was al«(t a •»pnrtinp''inan , 
and after attending Shrewslniry races with him on the I3tli \o\eml)er, 
retunied in his conii^any to Hngeley and died at the Talbot Arms Hotel at that 
place, foon after midmpht.oii the 2l«t Noxeniher, 18.*>5, under ( ti um«tan< es 
which raised a suspicion that he had heeii poisoned liy Palmer. Tlic«a«e 
against Palmer was that he had a atrong motive to murder his friend, and that 
his conduct before, at the time of, and after his de.ith, roujdod with the 
cicumstances of the death it«elf, left no rc.isoimbIe doubt [108] that lie did 
murder him by poi*oning him with antimony and strychnine, administered 
on.various occasions— the antimony probably being used as a preparation 
for the stn'chnine. 

* The evidence stood as follow s' — At the time of Cook’s death. Palmer was 
involved in bill transactions which appeared to have begun in the year 1853 
His wife died in September, 1851, ami on her death he received £13,000 on 
policies on her life, nearly the whole of which was applied to the discharge of 
nia liabilities.fl) In the course of the year 1855 he raised other large sums, 
amounting in all to £13,500, on what purported to be acceptances of Ins 
mother’s. The bills were renewed from time to time at enormous interest 
(usually si.Tty per cent, per annum) by a money-lender named Pratt, who, at 
the time of Cook’s dc.alh, held eight bills — four on bis own account and four 
on account of his client; two olrcndy oserdue and six others falling due— some 
in Xovember and others in Januarj*. About £1,000 had been paid off m the 
<ourse of the year, so that the total amount then due or shortly to fall due 
to Pratt, was £12,500. The only means which Palmer had by which these 
bills could be provided for was a policy on the life of his brother, Walter 
Palmer, for £13,000. Walter Palmer dicil in August, 1855, [2) and William 
Palmer had instructed Pratt to recover the amount from the insurance office, 
but the office refused to pay. In conscijuence of this difficulty, Pratt e.arnestly 
[109] pressed palmer to p.-!)' something in order to keep down the interest or 
dimmish the principal due on the bills. He issued writs against him and his 
mother On the Cth '■ ' ' *’ ■' *' "would 

be served at once, ■ before 

the Shrew’sbury la , in all 

to £800, of which £G00 went in reduction of the principal, and £200 was 
■deducted for interest. It was understood that more money was to be raised 
as early as possible. 

Besides the money due to Pratt, Mr. Wright of Birmingham held bills for 
£10,400. Part of these, amounting to £6,500, purported to bo accepted by 
Mrs. Palmer, were collaterally secured by a bill of safe of the whole of William 
Palmer’s nronerty. These bills would fall due on the first or second week of 
November ‘ ^ o';— - for £2,000, on which 

£1,000 remai erducon the IGth of 

•October, 185! ' *' Espin a cheque ante- 
dated on thi. — w. I*..... , Mrs. S.%rah Palmer’s 

-acceptance tvas on neatly all these bills, and in every instance was forged. 

The result is, that about the time of the Shresvsbury races. Palmer was 
being pressed for payment on forged acceptances to the amount of nearly 
£20,000 and that his only resources were a certain amount of personal pro- 
perty, over which Wright held a bill of sale, and a policy for £13,000, the 


(1) A bill wM found agmast him forhw iriiir- (-> A bill was found againU Palmer for hu mar- 
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payment of which was lelused by tlic [HO] ofHoe. Sliould he succeed m 
obtaining payment, he might no doubt struggle through his difficulties, but 
there still remained the £1,000 antedated cheque given to Espin, which it 
was necessary to pro\udc for at onre by some means or other. That he had 
no funds of his own was proved by the fart that Ins balance at the bank on 
ibe 19th November was £9 6s , and that he had to borrow £25 of a farmer 
named Wallbank, to go to Shre^vsblJry races It follows that he was under 
the most pressing necessity to obtain a c oiisideiabic sura of money, as even 
a short delay in obtaining it might iiuolve linn not only in insoUency, but in 
a prosecution for uttering forged aereptam es 


Besides the embarra-ssment aiismg from the bills in the hands of Pratt, 
Wright and Padwiclc. Palmer was iinohed in a transaction with Cook, which 
had a bearing on the rest of the case Cook and he were parties to a bill for 
£500 which Pratt had discounti'd giMiig l-.hi'r in <a'<h, and a wine warrant for 
£65, and charging £60 for discount and expenses He also required an assign- 
ment of two ra( e-horses of Cook’s — J’«le-»tar and Sinus — as a collateral 
security By Palmer’.? request the £.16.5 in the j«h.ipe of a cheque payable to 
Cook’s order and the wine warrant were sent hv post to Palmer at Doncaster. 
Palmer wrote Cook’s endorsement on the <beque. and paid the amount to his 
owm credit at the Bank at Rugelej On the part of the prosecution it was 
said that this transaction afforded a reason why Palmer should desire to be rid 
of Cook, inasmuch as it amounted to a forgery by which [HI] Cook was 
defrauded of £375. It appeared, however, on the other side, that there were 
£300 worth of notes relating to some other transaction, in the letter which 
enclosed the cheque . andas itdid not appeal tb.»t Cook has complained of getting 
no consideration for his acceptance, it was suggested that he had autboriired 
Palmer to write his name on the back of the cheque, .uid had taken the 
notes himself. This arrangement seems not Improb.iblc, as it would othenvise 
be hard to explain why Cook acquiesced in receiving nothing for his 
acceptance, and there was evidence that he meant to provide for the hill 
when it became due. It also appc.ired late m the case that there was 
another bill for £500, in which Cook and Palmer were jointly interested, (1) 

, races, oa Monday, 

the November, 1855. Cook was there also; and on Tuesday the I3th, 
Ills mate Tolc-star ivon the Sliteivsbim- Handicap, by ii hith he beeamc entitled 

n I as.. a-.i . .'.£2^000. or 

• The rest w’as 

Alter the race Cook invited some ol Ins friends to dinner at the llalicn Sel! 
and on tlmt oeiosinn iind on the folIoiviiiK d»v he iias both sober and well (”l 
On the Wcanesday nislit a .nan named Islimael Fisher came into the sittinR 
room, n liieb r.ilmer shared mtl. Cook, and [112] found them m company witt 
some other men ilnnbng braiidv and M. iter. Cook eD..ipl.„„ed that the brandy 
burned Ins throat drea.Hnlly,” aiid put doni. hi, glass Pith a small nua.ltlty 
remaining in it. ^ I’nlmer drank iippliat sens left, and, handing the ol.lss to Bead, 

“Wliot’s 

• ifterwards 

. ■ ' ’ sick, and, 

Fisher £i(jb or 1800 in ..ote, to keep forS.pT'He thcirlmonC^klpiim 
anil 11 .IS 111 a night iind ...d to be attended by n doclot. He toM the dortor, 
•Mr. Gibson, Unit be tho.igbt be bild been poisoin'd. mid he iias treated on that 


( 1 ) AIKW r>ct<i!nto*l>ow mistire (•n-tionK) 
(S) btilv ol thiHf;* tindrr «lii,h the lon<nri>ij( 
l4f1» occfjfird (•r'clion 7). 


(3) (Wdiict of person airam^t whom o/Iooce •*%*■ 
rommittfiO. ninl iitjtt<ment ejphnotory of «uth 
fomlurf (•oclmn R, cij,. I). 
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'' ' ' * * ** " liad Boid that he 

'" ‘ ' ’ I * ' Ileaddcd that hcdidnot 

• !■ ■■ ■ ; , • I t i dnmk the night before — 

which Bppe.ire<l not to lie the ra«p.(2) hVhcrdul not exprc«<<ly sav that he rc* 
turned the money (llS] to CooU, but from the emir^e of the evidence it oeem'^ 
thBthedid,(3) forCooka'ke<lhnn topoyl’ratt £200 nt onee. and to repay himself 
on the following Monday out of the bet « which he would reroive on CookV 
account at the Bottling at Tatter^all’a. 

About half-past ten on the Wednesday, and apparently shortU* before Cook 
drank the brandy and water which he complained of, Palmer w as seen by a 
Mrs. llrooks in the passage looking at a glass lamp, through a tumbler winch 
contained some clear fluid like water. an«l which he was shaking and turning 
in his hand. Tlierc appears, however, to have been no sorreev in this, .is he 
spoke to Mrs. Hrooks, and contiimeil to hold and shake the tumbler as he did 
so.(4) George Myatt was called to contr.idirt thus for tlic prisoner Ife said 
that he was in the room when Palmer and Cook came in . th.-it Cook made a 
remark about the brandy, though he gave a difterciit version of it from Fislier 
and Read ; that he did not see anything put in it, and that if anything had been 
put in it he should have seen. lie also swore that Palmer never left tlie room 
from the time he came in till Cook ivcnt to bed. He also put tlic time later 
than Fisher and Read.(5) All this, however, came to very little. It was the 
sort of dilTcrence w hicU always arises in the details of e% idem e As Jlyatt was 
afriendof Palmer’s, he probably rcnienibered the matter (perhaps honestly 
enough) in a way more favourable to him than the other witnesses. 

[114] It appeared from the evidence of Mrs. Brooks, and also from that of 
a man named Herring, that other persons besides Cook were taken ill at 
Shrewsbury, on the c> cuing in question, with similar symptoms. Mrs Brooks 
said, “We made an observation wc thought the water might have been 
poisoned in Shrewsbury.” Palmer !umi>elf vomited on liis way back to 
Rugelcy according to Myatt.(G) 

The evidence as to what passed at Shrewsbury clearly proies that Palmer 
being then in great want of money. Cook was to his knowledge m possession of 
£700 or £800 in bank-notes, and was also entitled to receive on the following 
Monday about £1,400 more. It also shows that Palmer may have given him 
a dose of antimony, though the weight of the evidence to this effect is weakened 
by the proof that diarrhoea and vomiting were prevalent in Shrewsbury at the 
time. It is however, important in connection with subsequent events. 

On Thursday, November 15th, Palmer and Cook returned together to Ruge- 
ley, which they reached about ten at night. Cook went to the Talbot Arms, 
and Palmer to his own house immediately opposite Cook still complained of 
being unwell. On the Friday he dined with Palmer in company with an 
attorney, Mr. Jeremiah Smith, and returned perfectly sober about ten m the 
evil ^ ' ■ > ' •• • .... u.. i-r*i , n,i~- 

ove * 

by ■■ ■ ■ ■ b“ 


(1) The aamimatratiott of antimony by ralmer 
would bo a fact m issue, a* being one of a aet of 
acU of poisoning which finally caused Cook’o 
death Cook’a feeling* were relevant as the effect 

ofhis being poisoned (section?); and hi* atat«ra<«nt 

as to them was relevant under aestiou It a* a 
sUtement showing the existence of a relevant 
bodily fecUng. 

(•) Admission (sections 17, IB). 


(3) Motive (section 8). 

(t) Preparation (section 8) 

(5) Evidence against last fact (section S] 

(6) Facta rebutting inference suggested by pre- 
ceding fact (section 0). ] 

(7) Introductory to what follows (section 9). 
and shows state of things unfer which following 
facts oocurTei (section 7) 
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room an hour or two afterwards, it had been vomitea.(l) In the course of 
the day and apparently about the middle of the day, Palmer sent a char- 
woman,’ named Kowley, to get some broth for Cook at an inn called the 

Albion ' «»it It by the fire to warm, and left 

poured It into a cup and sent it 
to the ' '■ .Teremiah Smith. 

The broth was given to Cook, who at first refused to take it . Palmer, however, 
came in, and said he must have it. Tlie chambermaid brought back the broth 
which she had taken downsUirs, and left it in the loom It also was thrown 
up.(l) In the course of the afternoon Palmer called in Mr Baraford, a 
surgeon eighty years of age, to see Cook, and told him that when Cook dined 
at his (Palmer’s) house he had taken too ranch champagne (2) Mr Bamford, 
however, found no bilious symptoms about him, and he said he had only drunk 
two glasse3.(3) On the Saturday night Mr .Jeieranih Smith slept m Cook’s 
Toon^ as he was atiU ill. On the Sund.ay. between twelve and one, P.almer 
sent over his gardener, [116) Hawley with some more broth for Cook.(4) 
Elizabeth Mills, the servant at the Talbot Anns, tasted it, taking two or 
, t.i- cv- “’'ceedingly sick about half an hour afterwards, 

the afternoon She was so ill that she had 
. 50 taken to Cook, and the cup afterwards 
. to have be^'n taken and vomited, though the 

that point (5) By the Sunday’s post Palmer 
wrote to Mr Jones, an apothecary and Cook’s most intimate friend, to come 
and sec him. He said that Cook was “confined to his bed with a severe 
bilious attack, combined with diarrhffi.i,” The servant Mills said there was 
no diarthcea (6) It was observed on the part of the defence that this letter 
was strong proof of innoceuce. The prosecution suggested that it was 
“part of a deep design, and was meant to make evidence in the prisoner’s 
favour.” The fair conclusion seems to be that it was an ambiguous act which 
ought to weigh neither way, though the falsehood about Cook’s symptoms is 
suspicious as far as it goes. 

On the night between Sunday and Monday Cook had some sort of attack. 
■UTxon the servant Mills went into his room on the Monday he said, “ I was just 
mad for two minutes.” She said,’ ” Why did you not ring tlie bell ?” He 
said, ** I thought that you would bcall hast asleep, [IIV] and not hear it.” He 
also said he was disturbed by a quarrel in the street. It might have waked 
and disturbed him, but ho was not sure. This incident was not mentioned at 
first by Barnes and Mills, but was brought out on their being re-callcd at the 
request of the prisoner’s counsel. It was considered important for the defence, 
as proving that Cook had had on attack of some kind before it was suggested 
that any strychnine was ndministered ; and the principal medical witness foi 
the defence, Mr. Nunnelcy, referred to it, with this vicw.(7) 

On the Monday, about a quarter-past or half-past seven, Palmer again 
visited Cook ; but as lie w-.as in London about half-past two, he must have 
gone to toun by an early train. During the whole of the Jlond.ay Cook uas 


(1) F«ct m iMu« and its tf-xt, M lluf wu an 
a^t of jtoi'pning (nMtion 6) 

(2) Cnoilart anti itivtt-mfnts rxpUIninj; conduH 
(•rrfion S) 

(3) HftufK wfcn.ni-r in raloicr'i farmr. aog. 

pMilwl irr pmrdiaj fact and eipUloi lb* #bj*ct 
of bU fowl not by »lio»inz IliAt itafrmfnt wa« 
f»lM (ifrtion 0). Cook'* r«*UI« to 


bw *Uf* of boil7 (sfction 14). 

(4) Tact in W'uo— ftdminufrfttion of roison* 
(«*cl)on S). 

fS) Efffcu of fact* IQ iMuo {•cction (7|. 

(8) Conduct (tfction «), ntid exi.lanation of 
it (trdion 0} 

(J) Fact lending tn rebut inferenen from 
prerinat fact (fiction 9) 
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jntich liotf or. Hi' «lrp<«<vi a jockey ami trainer, and the i>ick«eS3 

■coaled. (I) 

In the meantime Talmer wa^ in I^mlon. He met Ity apnointmeiit a man 
named Herrinp, who wa^mnnected with the liirl. I’almer told him he wished 
to settle Cook’s arconnt and reail to him from a list, whieli Herrinp copied as 
Palmer read it, the particulars of the hets which he was to receive. They 
amounted to £981 clear. Of this sum P.\Iincr instructed Herrinp to pay £150 
to Pratt and £.350 toP.adwiek. The imture of the debt to P.ulwick was not 
proved in evidence, as Padwick himself was not called Palmer told Herrinp 
jllB] the £450 was to settle the lull for winch Cook find assijjncd his horses. 
He wrote Pratt on the same day a letter in these wonls. — “* Dear Sir, — you 
will place the £50 I ha\e just paid you. and the £150 s'ou will receive from 
Mr. Herrinp, topcthei £5<Hh and the £200 you received on S.ituTday” (from 
Fisher) “towards payment of my mother’s acccptoiice for £2.000. due 25th 
October.’ ’(2) 

Herrinp received upwards of £600, and paid part of it aw.iv accordinp to 
Palmer’s dir *'■ • » . -‘So . but the £350 was 

not paid to part was retained by 

Mr. Herrinp Herrinp received less 

than he c.xpected. In his reply the Attorney-General said that the £350 
intended to be paid t ' ' ' * ' . ’ ’ i • • ■ , 

motive was to keep • • 

to Espin on Padwiel. 

■of much importance. It was clearly Intended to be paid to Padwick on 
account, not of Cook (c.xcept possibly* as to a small part), but of Palmer. 
Palmer thus disposed, or attempted to dispose, in the course of Monday, Nov. 
19th, of the whole of Cook’s winnings for Ids own advantagc.(3) 

This is a convenient place to mention the final result of the transaction 
relating to the bill for £500, in which Cook end Palmer were jointly interested 
On the Friday [110] wheu Cook and Palmer dined together (Nov. 16), Cook 
^v^ote to Fisher (his agent) in these words*— “It is of very great importance 
to both Palmer and myself that a sum of £500 should be paid to a Mr. Pratt of 
-5, Queen Street, Mayfair ; 3001 has heen sent up to-mght, and if you would be 
kind enough to pay the other £200 to-morrow, on the receipt of this, you will 
greatly oblige me. I will settle it on Monday at Tattcrsall’s.” Fisher did pay 
the £200, expecting, as be said to settle Cook’s account on the Monday, and 
repay himself. On the Saturday, Nov. I7th (the day after the date of the letter), 
“a person,” said Pratt, “ w’hose name I did not know, called on me with a 
cheque, and paid me 3001. on account of the pmoncr ; that’ ’ (apparently the 
cheque, not the 300?) “ was a cheque of Mr. Fisher’s.” When Pratt beard of 
■Cook’s death he wrote to Palmer, saying, “The death of Mr. Cook will now 
compel you to look about as to the payment of the bill for £500 due the 2nd 
of December.”(4) 

Great use was made of these letters by the defence. It was argued that 
they proved that Cook was helping Palmer, and was eager to relieve him from 
the pressure put on him by Pratt ; that in consequence of this he not only took 
up the £500 bill, but authorized Palmer to apply the £800 to similar purposes, 
and to get the amount settled by Herring, instead of Fisher, so that Fisher 
might not stop out of it the £200 which he had advanced to Pratt , it was 
asked how it could be [120] Palmer’s interest, on this supposition, that Cook 


(1) Snpporti the inference fuggested by the (eeetion S, ei. 3) 

pwioua fact that r»lmer’i dose* caused Coot’* (3) AU tins i» Palmer** eondact.and w e*pUo- 
ilbess (section 0). atory of rt (»ect«oo*7. 9) 

(2) Conduct and «tatement explanatory thereof (1) Motire for not poisoning Coot (leetion 8). 
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should die, especially as the first consequence of his death was Pratt’s applica- 
tion for the money due on the £500 hill. 

These arguments \rcre, no dooht, plausible , and the fact that Cook’s- 
death compelled Pratt to look to Palmer for the payment of the £500 lends them 
weight ; but it may be asked, on the other hand, why should Cook give away 
the whole of his ^\innmgs to Palmer'' Why should Cook allow Palmer to 
appropriate to the diminution 'of hj3 own liabilities the £200 « Inch Fisher had 
advanced to the credit of the biU on vhnh both wore liable ? Why should 
he join ^^itll Palmer in a plan for defrauding Fisher of his secuntj' for this 
advance? No answer to anj* of these •pie'-lioiis was suggested. As to the 
£300, Cook’s letter to Fisher says. “ tSdO hts Icni sent up this esening.” 
There was endence that Pratt ne\er r«H«M\ed it for he applied to Palmer for 
the monev on Cook’s death Morco\#*r Pratt -aid that on the Saturday he 
did receue £300 on rtccount o) Pahmr, which he placed to the account of 
the forged acceptance for £2.0(K) Wli«*ie ilid Palmer get the money ? The 
suggestion of the prosecution was that Cook gave it him to pay to Pratt on 
account of their joint bill, and that be paid it on his own account. This was 
probablv the true new of the c.ise. Tht^ observation that Pratt, on hearing 
of Cook’s death, apphed lo Palmer to pay the £500 bill, i' met by the 
reflection that that bill was gemiine. and collaterally secured by the assign- 
ment of the race-horses, and that the other bill bore a forged acceptance, and 
must be satisfied at all hazards. [J2I] The result is that on the Monday 
evening Palmer had the most imperious interest in Cook’s death, for he had 
robbed him of all he had in the worhi. except the equity of redemption 
in his two horses. 

Oil .Monday evening (Nov. Idtii) Palmer returned to Rugelev, and went 


. * . iicst. 

e • i‘ -and 

‘ ^ . with 

him lor having given P.dmer anything. No doubt the concealment was 
improper, but nothing appeared on cross-examination to suggest that tliv 
witncs>« was wilfully perjured. 

Cook had been much better throughout .Monday, and on iloiiday evening 
Mr. B.imford, who w.is attending him, brought some pills for him, which he left 
at the hotel. They cont.ained neither antimony nor strychnine. They were 
t.akcii up in the box in which they came to Cook’s room by the chambermaid, 
and were left there on the dressing-table about eight o’clock. Palmer came 
(atcordiiig to llarnes the waitressj, Iwtwcen eight and nine, .ind Jlills said she 
s.aw him sitting by the fire between nine and ten (2) 

[122] If thi.s cv ideiice were believed, he would Jiave had an opportunity of 
substituting poisoned pills for those sent by .Mr. liamford just after he had, 
according to Newtoo, procured strj'cUuiiie. The esidcwce. however, was con- 
tradicted by a witiics.* called foe the prisoner, Jeremiah Smith the attorney. 
He said tliat on the .Mond.'iy evening, about ten minutes past ten, he saw Palmer 
coming in a r.ar from the dircctian ofSUflord; that they went up to Cook’s 
room together, stayed two or three minutes • — »--‘i c •.> f,,- • 

ol old Mrs. Ihilnicr, his mother. Cooksaid 
he hud taken them, and Palmer was lute, .■ ■ ■ 

taken them if lie had thought Palmer won 


(1) I'rrp&ralionlM^'tiunH) 

(-) Oj-rortuoiO. Tha r«t ia Introiliiftpr^ 


{aattiooj 7, P;. 
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<-viflpncp wore brliovfHl it would of cour?<* havp pro%p(i that Cook took the pills 
whirh BaiTiford sent as he sent them.(l) Smith, however, was cross-examined 
br the Attorney-General at preat lenptli. He admitted with the greatest 
reluctance that he had witnessed the avsignment of a policy for £13,000 by 
Walter to William Palmer ; that he wrote to an ollice to effect an insurance 
for £10,000 op the life of Hates, who was Palmer** groom, at £l a week ; that 
he tried, after Walter Palmer’* death, to get Ins widow to give up her claim on 
the policy ; that he was applied to to attest other proposals for insurances on 
Walter Palmer’s life for similar amounts ; and that he had got a cheque for£5 
for attesting the assii;nment.(2) 


[123] I,onl Campbell said of this witness in aiiinming up, “ Can yon believe 
a man who so discraees himself in the witness-I>ox ” It is for yon to say what 
faith you can place ill a witness, svho, by his own admission, engaged in such 
fraudulent proceedings ” 


It is eurious that though the credit of this witness was so mucli shaken in 
cross-examination, and though he was contradicted both liy Mills and Newton, 
he 1 ■' ’ ‘ ^ as to the time when Palmer came down 

to’. ■ .■ *' the inspector of police at the Eiiston 

8ta ■ . ,■ shich Palmer could have left London 


after half-past two (when ho met Herring) started at five, and reached Stafford 
*' It is about ten miles from Stafford 


: • ' -ss by the road in much less than 

. ’« • ibout nine,” and JIills saw him 

“between mne and ten.” Nothing, however is more difTirult than to speak 
accurately to time ; on the otiicr hjind, if Smith spoke the truth, Newton could 
not have seen him at all tliat night, and Mills, if at ul). must liavc seen him for 
a moment only in Smith’s company. Mills ncser mentioned South, and Smith 
would not venture to swear that she or any one else s.iw him at the Talliot Arms. 
It was a suspicious circumstance that Seigeaiit Shee did not open Smith’s 
" ■ ' ‘ . r crjuiy w.is afforded by [124] the 

■ • • . whi<htlie defence were able ti> 

If Simth were disposed to tell 
• . auld enable him to do so with an 


Whatever view is taken as to the elTcct of this evidence it was clearly 
proved that about the middle of the night between Monday and Tuesday Cook 
had a violent attack of some sort. About twelve or a little before, his bell 
rang ; he screamed violently. MTien Mills, the servant, came in, he was sitting 
up in bed, and asked that Palmer might be fetched at once. He was beating 
the bed clothes ; he said he should suffocate if he lay dow n His head and 
neck and his whole body jumped and jerked. Ho had great difficulty in 
breathing, and his eyes protruded. Ills hand was stiff, and he asked to ha\e 
it rubbed. Palmer came in, and gave him a draught and some pills. He 
snapped at the glass, and got both it and the spoon between lies teeth. He had 
also great difficulty in swallowing the pills After thb he got more easy, and 
Palmer stayed by him some time, sleeping in an easy chair.(4) 


(1) Endcace againjl the eiateace of the f»cl 
l&st mentionnl (sectioa S). 

(2) This eroM.ex*nun»tion tendtJ to test the 
Teracity of the witness and to test his credit (sec* 
tioa 146) 

f 


(3) Fact* lacoosistent with a relerant fact (sec- 
tioQ 11), and fixing the time of the occmreaco of 
a leferant fact faection 9) 

(4) Effect of fact in issue, ri’j . the odmuustra- 
tjoe ef pouoa (aectioa 7), 
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strychnine, and also by sliowing that &he had been dulled as to the evidence 
wLicK she ^as to give by [12S] persons connected with the prosecution. She 
denied most oi the suggestions conveyed by the questions asked her, and 
■explained othcrs.(l) As to the differences between her evidence before the 
coroner and at the trial, a Avitness (Jfr. Gardner an attorney) Avas called to 
show that the depositions were not properly taken at the inquest. (2) 


wards thrown up.(3) 

(> A little bcfoie or after this, the exact hour is not important, Palmer svent 
■to the shop of Hawkins, a druggist at Rugeley, and was there served by his 
apprentice Roberts with two dnachms of prussic acid, six grams of strychnine, 
and two drachms of Batley’s Sedative (4) Whilst he « as making the purchase, 
^Jewton from whom he had obtained the other strychnine the night before, 
•came in; Palmer took him to the door, saying he wished to speak to him; [126] 
and when he was there asked him a question about the farm of a Mr. Edivin 
Salt — a matter Avith which he had nothing at all to do. ^ Whilst they w'ere there 
a third person came up and spoke to Newton, on aa-HicIi Palmer went back into 
Hawkins’ shop and took away the things. NcArton not beemg Avhat he took. 

' ' ' ■ AA'antod to prevent NcAA'ton from 

• ’ 1 W.18 m.ide to shake, or in any 


At about four p.M. Mr. Jones, the friend to whom Palmer had WTitteii, 
Hirrived from Luttenrorth.fC) He examined Cook m Palmer’s presence, and 
remarked that he had not the tongue of a bilious patient , to which Palmer 
replied, * ‘ You should have seen it before.’ ’ Cook appeared to be better during 
the Tuesday, and Aras m good spirits (7) At about seven P.M Mr. Bamford 
came in. and Cook told him in Palmer’s presence that he objected to the pills, 
as they had made him ill the night before The three medical men then had a 
private consultation. Palmer proposed that Bamford .should make up the pills 
as on the night before, and that Jones should not tell Cook a\ hat they were made 
■of, as he objected to the morphine which they contained. Burafoid agreed, 
and Palmer Avent up to his house Arith him and got the pills, and Avas present 
Avhilst they were made up, put into a pill-box, [127] and directed. Ho took 
them iiAA-iiy Avith him between scA-cn and eight.(8) Cook was well and 
comfortable all the evening , he had no bilious symptoms, no vomiting and no 
•<liarrhcca.(7) 

Towards eleven Palmer c.ame Avith a box of pills diretted lu Bamford’s 
hand. He c.alIod Jones’ attention to the goodness of the handwntmer for a man 
of eighty.(9) It was suggested by the prosecution that the reason for this Avas 
to impress Jones AAith the fact that the pills had been made up by Bamford. 
With reference to Smith’s evidence it is remarkable that Bamford on the second' 
night sent the pills, not “betAAcen nine and ten,” but at cleA’eii. Palmer 


(1) Formrr mcQD»»tmt ntih CTt* 

tlrnce (trtMion 155). 

(2) Tlie<I«{>o«ifioru lirfnrr Ih>* ccronrr hoii^I bo 
a I'TOi’cr molo of proof m Uoitie <• rrooni of • tvio* 
vvit fx't miulo >>r 4 public tor^ ant in tbe <lwcluiri^ 
oI hU olTirul diitr (ipction 35]. siul an; dociimnit 
jiurporiiag lo be iiicli 4 depmilion «ouU on pro. 
ilordon lie prOiiumril to bo ^enumo 4011 tba 
e-ci'Jcni'e woiiIJ b" prrouinnl to bo tioljr talea 
<*ec(ion4 79 and (Si], but tint misfit be rcbuttnl 


(toction 8). ileRrution of ' shall pcpsunw.’ 
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pressed Cook to takr the pilN, which at fir^t he rcfiiTil to tlo, as thev had made- 
him M ill the nipht before. At hast he did po, and immediately ’afterwards 
vomited. .Tones and Palmer both evamineil to we whether tlie pills had been 
thrown up, and they found that they had not. Tliis was about ele'cn. .Tones 
then had his supper, and went to be<l in Cook’s room ahout twelve. When 
he had been in bed a short time, perhaps ten mimites, Cook started up .and 
called out, “Doctor, yet up; lam goiiiy to be ill; ring tlic bell for Mr. 
r.almer.” He al«o said. “ Hub my neck.” The b.ick of Ids neck was stiff 
and hard. Mills ran arro«s the toad to P.dmcr ’5 and rang the bell. P.ilmcr 
immediately came to the bed-room wimion and s.sul he would come at once. 
Two minutes afterwards be was in Cook’s room, and [128] said be had never 
dressed so quick in his life. He was dresse<I as usual. The suggestion upon 
this was that he had been sitting up expecting to be callcd.(I) 

Hy the time of r.ilmer’s arrisal Cook was very til. Jones, Jilizabetli Mills, 
and P.ilmer were m the room, and Ibarnes stood at the door. The muscles of 
his neck were stiff; he screamed loudly. Palmer gave him what he said were 
two ammonia pilb. Immediately aftenv.ards— too soon for the pills to have 
anr effeet — he was dreadfully convulsed. He said, stlicn he began to be con- 
\’ulscd, “Raise 1110 up. or I shall be suffocated.” Palmer and Jones tried to do 
80 , but could not, as the limbs were rigid. He then asked to be turned over, 
which was done. His heart began to beat weakly. Jones asked Palmer to get 
some ammonia to tr)* to stimulate it. He fetched a bottle, and was absent 
about a minute for that purpose When he came back. Cook was almost dead, 
and he died inn fewniinufes, quite quietly. The whole attack lasted about 
ten minutes. The body was twisted back into the shape of a bow, and 
would have rested on tlic head .and heels, had it been laid on its back. 
When tile body was laid out, It was vers- stiff The arm« louldnotbc kept 
down by the sides till they were tied behind the back witli tape The feet also 
had to be tied, and the fingers of one hand were very &tiff, the hand being 
clenched. This was about one half or three qu.irters of an lioor after the 
death.(2) 

[129] As soon as Cook was dead, Jones weut out to speak to the house* 
keeper, leaving Palmer alone with the body. When Jones left the room he 
Bent tlic servant Jlills 111 , and site saw Palmer searching the pockets of Cook’s 
coat and searching also under the pillow and bolster Jones shortly afterwards 
returned, and Palmer told him that as Cook’s nearest friend, he (Jones) ought 
to take possession of his property. He accordingly took possession of his watch 
and purse, containing five sovereigns and five shiJlmgs. He found no other 
money. Palmer said, “Mr. Cook’s death is a bad thing for me, as I am 
responsible for £3,000 or £4,000 , and I hope Mr Cook’s friends will not let me 
lose It. If they do not assist me, all my horses >vin be seized.” The betting- 
book was mentioned Palmersaid, “It will be no use to any one,” and added 
that it would probably be found (3) 

On Wednesday, the 21st instant, 3Ir. Wetherby, the London racing agent, 
who kept a sort of bank for sporting men, received from Palmer a letter enclos- 
ing a cheque for £350 against the amount of the Shrewsbury stakes (£381) wluch 
Wetherby was to receive for him Tins cheque had been drawn on the Tuesd-ay, 
about seven o’clock in the evening, under peculiar circumstances. Palmer 

g - *- 1 -*- ♦«i'«.'" to bring a receipt 

g _ . copy which he pro- 

[ , for money which 

Cook owed 'him,' and that he w-w going to tase it [iSOj over for Cook 


(1) F»ct m issoe («ect)on 15). Conduct (««. 

tiOQ 6) 

(2) Cook'» deith. in »1] jU detiil, •»« * t»ct m 


■Mtn. (aectUBi 5). 
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to si'^n. Chcsliite wrote out the body of the cheque, and Palmer took 
it away". When Mr. Wetherby received the cheque, the stakes had not been 
paid to Cook’s credit. He accordingly returned the cheque to Palmer, to whom 
the prosecution gave notice to produce it at the trial.(l) It was called for, but 


strong presumption arising from Palmer's appropriation ol the bets to his own 
purposes. In fact it would have greatly weakened and almost upset the case 
ag to the motive. On the other hand, the non-production of the cheque 
amounted to an admission that it was a forgery ; and if that were so, Palmer 
was forging his friend’s name for the purpose of stealing his stakes at the time 
when to all outward appearance there was every prospect of his speedy 
recovery which must result m the detection of the fraud. If he knew that 
Cook would die that night, this was natural. On any other supposition it was 
inconceivable raahness.(3) 

Either on Thursday, S2Dd, or Friday, 23rd, Palmer sent for Cheshire again, 
and produced .i paper which he [ 1 ^ 1 ] said Cook had given to him some days 
before. The paper purported to be on acknowledgment that certain bills— the 
particulars of which 'vcrc stated— were all for Cook’s benefit and not lor 
Palmer’s. The amount was considerable asrat le.i8t one item was for £1,000, 
.and anotlicr for £500. This document purported to be signed by Cook, and 
Palmer wished Cheshire to attest Cook’s execution ol it, which he refused to 
do. This document was called for at the trial, and not produced. The same 
observations apply to it as to the chcque.(4) 

Evidence was further given to show that P.ilincr. n ho, shortly before, had 
but £9. 6s. at the bank, and had borrowed £25 to go to Shrewsbury paid away 
large sums of money soon after Cook’s death He paid Pratt £100 on the 24th; 
he paid a farmer named Spilsbury £46, 2s. with a bank of England note for 
£50 on the 22nd , and Pown. a draper, a^sum of £60 or thereabouts in tw’o£60 
I . : e4> actions IS, that 

■ • * to appropriate 

■ , . iS m possession 

of between £100 and £600. of which he paid Piatt £400, though very shortly 
before he w’a.s being pressed for money. 

On Wednesday, November 2Ist, Mr .Jones went up to London, and 
informed Mr, Stephens, Cook’s step-father, of his step-son’s death. Mr. 
.Stephens went to Lutterworth, found .a will by which Cook appointed him 
his e.xecntor, [132] and then went on to Rugeley, where he arrived about the 
middle of tlic day on I'huTsday.fG) He asked Palmer for information about 
Cook’s uflairs, and he replied, “There arc £4,000 worth of bills out of his, and I 
am sorry to say my name is to them , but 1 have got a paper draw'ii up by a 
lawyer and signed by Mr, Cook to show that I never had any benefit from 
them.’’ Mr. Stephens said that at all events he must be buried. Palmer 
xjfTcred to do so lumself and said tkat the body ought to be fastened up as 
soon as possible. The convers-ation then ended for the time. Palmer w’cnt 


(I) ConJnet (section 8) noUcc lo produrr. As to these mforences tee wo- 

(7) to notice loproiliKe. tieq 111, itlQst(7} 

(3) As to those Inferences see soctiois III. iHost. (3) ConJoct (section 8) 

Introductory and oiplaoatory (section 0). 

(4J OnJiict (section 8J. See section CO M U 
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■out and without authority from Mr. Sti*pliPi« ordered a shell and a stronc o^k 

■cofrm.(l) ' 

In the afternoon Mr. Stephens, Palmer, Jones, and a Mr. Oradford, Cook’s 
hrothcr-in-law, dlnc<l together, am! after dinner Mr. Stephens de.sircd Mr. Jones 
to fetch Cook’s betting-hook. Jones went to look for it, but was unable to 
find it. The betting-book had last been seen by the eliambermaid, Jlilb, wlio 
gave it to Cook in bed on the Monday night, when he took a stamp from a pocket 
at the end of it. On hearing, that the book could not be found, Palmer said it 
was of no manner of use. .Mr. Stephens said he understood Cook had won a 
great dc-il of money at Shrewsbur)*, to which Palmer replied, “It’.s no u.se 1 
assure you; when a man dies, his bet.s arc done with." ife did not mention 
the f.vct that Cook’s bets had been p.»id to Herring on the Monday. 
Mr. Stephens then said that the book must be found, and [133] Palmer 
answered that no doubt it would be .(2) Ueforc leaving the inn Mr. Stephens 

went to look at the body, before the coffin 1 -it .... 

hands were clenched. He returned at onci * 

He returned to Rugelcy on Saturday, tlw . * ; 

intention to ha\e a poif-wiorfm examination, which took place on Monday 

26th.(3) 

The po^f-tnorfem examination w.as conducted in the presence of Palmer 
by Dr. Harland, Mr. Devonshire, a medical student, assisting Mr Monkton, and 
Mr, Newton. The heart was contracted and empty There were numerous 
-stnall yellowish white spots, about the size of mustard-seed, at the larger end 
of the stomach. Tlic upper part of the spinal cord was in its natural state ; the 
lower part was not c.xaminod till the 20tn Jonuar>', when certain granules wore 
found. There were many follicles on the tongue, apparently of long standing. 
The lungs appeared healthy to Dr. Harland, but Mr Devonshire thought that 
there was some congestion.{4) Some points m Palmer’s belia\iour both before 
and after the ‘posl-mortcm examination, attracted notue Newton said thot 
on the Sunday night he sent for him, and asked what dose of strjchmne would 
kill a dog. Newton said a grain. He asked whether it w-ould be found m the 
[134] stomach, and what would be the appc.irance of the stomach after death. 
Newton said there would be no inflammation, and he did not think it would be 
found. Newton thought he repbed, "It’s all right,” .is if speaking to lumself, 
-and added tlnat he snapped his fingers. IVliilst Devonshire was opening the 
stomach Palmer pushed against him, .and part of the contents of the stomach 
w-as spilt Nothing particular being found in the stomach, Palmer observed 
to Bamford, “They will not hang us yet ’’ As they were all crowding together 
to ace what passed, the push might have been an .iccident . and as 
Mr. Stephens’ suspicions were well know'n, the remark was natural, though 
coarse. After the examination was completed, the intestines, etc., were put 
into a jar, over the top of which were tied two bladders. Palmer removed 
the jar from the table to a place near the door, and when it was missed said he 
thought it would be more convenient. \Vhen replaced it was found that a 
slit had been cut through both the bladders (5) 

After the e.xamination Mr Stephens and an attorney’s clerk took the jars 
■containing the viscera, etc., in a fly to Stafford (6) Palmer asked the postboy 
if he was going to drive them to Staflord ? The postboy said, “I believe 
I am.” Palmer said, “Is it Mr. Stephens you are going to take?” He said. 


(1) Admission and conduct (sections 17. I*. (3) Introductory to whnt follows (section 9). 

wUon 8). W supporting opinions of esperts (..ec. 

(2) These facts and sUtements together make it tion 46). 

highly probable that Palmer stole the betUng-booh (8) Conduct (section 8). 

■which would bo relerant as conduct (sectiena 8, (6) Introductory (section 9). 
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“I believe it is.” Palmer said, **I suppose you are going to take the jars?” 
He said, ‘‘I am,” Palmer asked if be uould upset them? He said, “Ishall 
[186] not,” Palmer said if he would, there was a £10 note for him He also 
said something aboutits bang * ‘a humbugging concern. ”(1) Some confusion 
uas introduced into this c\idence by the cro.ss-examination, which tended to 
show that Palmer’s object was to upst Mr. Stephens and not the jars, but at 
last the postboy (J. Myatt) repeated it as given above Indeed, it makes 
little difference whether Palmer wished to upset Stephens or the jars, as they 
were all in one fly, and must be upset together if at all. 


Shortly after the fosl-moTtem examination an inquest was held before 
Mr. W'ard, the coroner. It began on the 29th November and ended on the 5th 
December. On Sunday, 3rd December, Palmer asked Clicshire, the postmaster, 
“if he had anything fresh.” Clieshire ropUed that he could not open a letter. 
Afterwards, how ever, he did open a letter from Dr. Alfred Taylor, who had 
analyicd the content of the stomach, etc., to Mr, Gardiner, the attorney for the 
prosecution, and informed Palmer that Dr. Ta%’lor said in that lettcr that-no 
traces of strychnine were found. Palmer said he knew they w oiild not, and 
he was quite innocent. Soon aitcrw'ards Palmei wrote to Mr Ward, suggesting 
vaiious questions to be put to witnesses at the inquest, and saving that he 
knew Dr. Taylor had told Mr. Gardiner there were no traces o'f strychnia, 

E russic acid, or opium. A lew days before thus, on the Ist December, Palmer 
ad sent Mr. Ward, as a present, a codfish, a barrel of oysters, a brace of [136] 
pheasants and a turkey (3) These circumstances < eitainly prove improper and 
oven criminal conduct. Cheshire w'as imprisoned for h’ls offence, and Lord 
Campbell spoke in severe terms of the conduct of the coroner, but a bad and 
unscrupulous man, as Palmer e^4dently was, might act ni the manner described, 
even though he was innocent of the particuUr oflaicc charged. 

A medical book found in Palmer’s possession bad m it some MS. notes on 
the subject of strychnine, one of which was, ‘ 'It lolls bv causing tetanic contrac- 
tion of the respiratory muscles.” It was not suggested that this meruotandutu 
was made fqr any particular purpose. It w.is used merely to show that Palmct 
■was acquainted with the properties and effects of strychmno.(3) 

This completes the evidence as to Palmer's behaviour before at and after 
the death of Cook It proves beyond all question that, having the stroimest 
possible motive to obtain at once a considerable sum of money, he robbed^his 
friend of the whole of the bets paid to Herring on the Monday by a senes of 

• . ong- 

was- 

person and had reccivea at Jslirewsbury . it proves that he forged his uam'e 
the night before he died .and that he tried to procure a fraudulent attestation 
to [187] another forged dociimrnt rcbting to his affairs the duv after he 
died. It also proves that he had every opportunity of .administering poison to 
Cook, that he told repeated hes about his state of heatih, and that lie pur- 
chased deadly poison, for which he had no lawful use, on two separate occasions 
shortly before two paroxysms of n simibat character to each other the second 
of which depri%ed him of his life. ’ 


The rest nf the evidence was dirceteil to prove that the symptoms of wbicL 
Cook died were those of poisoning by stryclmmc. and that antimony which 
w.a.s never prescribed for him, was found in hts body. Evidence was also given 
in the course of the trial as to the state of Cook’s health. ® 


(1) Comlocl 8) 

(3) C'xnJuct (nj IacU iatriKluclor;^ tbrnlf 


(MVlI.DtS, 0). 

(3) Tact »Lo»ing knowIcUgo (wction 14J. 
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At the time ot lii^ death C4»f>k wa< about tuenty-eipht years of ape. Uoth 
his father aii<l niotlier died y<uinp, ami his sister and half-hrothcr were not ro* 
Imst. He inherited from Ins father about £12,0*K).nul was articled to a solicitor. 
Instead of following that profession lie betook Iiiinself to sporting pursuits, 
and appears to }ia\e led a rather di««ipatH! life. He suffered from syphilis, and 
Was in the habit of oera«ioiially consultinc Hr. Savnire on the state o! his health 
Ur. Savage saw him in November 18.51, iii May, in .lime, towards the end of 
October, ami np.am e.irly November 18.5.5, about a fortnight before his death, 
so that he had ample mean* of pi\ini: satisfactory e\idence on the subject, espe- 
ciallv a* he examined him carefully whenever he came Dr. Savage said that 
he hail two shallow ulcers on the tongue corresponding to bad teeth ; that he 
had also a sore throat, one of hi* tonsils [I38j lioiiig aery large, red, and tender, 
and the other very small. Cook himself w.i» afraid that these symptoms were 
svphihtic, but Ur. .'^avage thought decidedly that thej were not He also 
noticed “an iiulKation of pulmoniiry nlTcction under the left lung ” Wishing 
to got him iiwav from liH turf ii'«ocialcs !)r. S.aviige recommended him 
to go abroad for the winter His pener.il health Ur. Savage considered good 
for a man who was not robust. MrlMephens8.iidtli.it when he last saw him 
alive he was looking hotter tluiii he had looked for some tune, and on lus 
remarking, ‘ ‘You do not look anything of an invalid now ’ Cook struck himself 
on the breast, and said he was <iutte well His friend, Mr. -loiics, also said that 
his health was generally good, though he w.is not very robu«t, .ind that he* 
both hunted and playeil at cricfcct.f I) 

On the other hand, witnesses were talle<l for the jVisoner who gave a differ- 
ent account of his health .A Mr. 8a^ent ft.nd he was with him at Liverpool 
a week before the Shrewsbury r-ices, tli.u he c.illed Ins attention to the state of 
lus mouth and tliroat, and the back p.irt of lus tongue was m a complete state 
of ulcer. “I said,” added the witness, “1 w.is surprised he could eat and drink 
in the state his mouth w as in He e.iid he hud been in that state for w eoks and 
mouths, and now he did not take notice of it.” This was certainly not consist- 
ent with Dr. Savage’s evidence (2) 

Such being the state of health of Cook at the time of his 11391 death, the ue.tt 
question was as to its cMUse. The proseeiition contended that the symptoms 
which attended it proved that he was poisoned by strychnia Several eminent 
physicians and surgeons— Mr. Curling. Dr Todd, Sir IJenjamin Brodie. 
.Mr. Daniel, and 3Ir Solly — gave an account ol the general character and causes 
of the disease of tetanus Mr. Curling said th.it tetanus consists of spasmodic 
affection of the voluntary muscles of the body which at last ends m death, 
produced cither by suffocation caused by the closing of the windpipe or by the 
wearing effect of the severe and p.ainf«I struggles which the muscular spasms 
produce Of this disease there are three forms,— idiopathic tetanus, wluchis 
produced without any assignable e.xtemal cause , traumatic tetanus, which 
results from wounds ; and the tetanus which is produced by the administration 
of strychnia bruschia, and nux vomica, all of which are different forms of the 
same poison. Idiopathic tetanus is a verj- rare disease in England. 8ir 
Beniamin Brodie had seen only one doubtful case of it Mr. Darnel, who for 
twenty-eight yc-ars was surgeon to the Bristol Hospital, saw only two 
Mr. Nunneley, professor of surgery at Leeds, had seen four In India, 
however. It IS comparatively common 3Ir Jackson, m twenty-five ye.irs 

practice there, saw about forty cases It was a-^eed on all hands, that 
though the exciting cause of the two diseases is different, their spptom, 
are the same They were described m similar terms by several of the 
witnesses. Dr. Todd said the disease begins with stiffness about the jaw, 

m Conda.l and introJuctorj- fherrto (>) Sut« of under ,h.cb coo,. 

muted leeeton 7) 
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“I believe it is.” Palmer said, ‘‘I suppose you are going to take the jars?” 
He said, ‘‘I am,” Palmeraskediflieuoald upset them? He said, “Ishall 
[135] not,” Palmer said if he would, there ivas a £10 note for him. He also 
said something about its being “a humbugging concern.”(l) Some confusion 
was introduced into tbiscMdence by the cross-examination, which tended to 
show that Palmer’s object u.i3 to upst Air. Stephens and not the j.ars, but at 
last the postboy (J. Alyatt) repeated it as given above Indeed, it makes 
little dificreiice whether Palmer uished to upset Stephens or the jars, as they 
were uU in one fly, and must be upset together if at all. 

Shortly after the fost-mortem e.vamination an inquest was held before 
Hr. Ward, the coroner. It began on the 29th November and ended on the 5th 
December. On Sunday, 3rd December, Palmer asked Cheshire, the postmaster, 
‘‘if he had anything fresh.” Cheshire replied that he could not open a letter. 
Afterwards, however, he did open a letter from Dr. Alfred Taylor, who had 
analyzed the content of the stomach, etc . to Air. Gardiner, the attorney for the 
prosecution, and informed Palmer that Dr. Taylor said m that letter that no 
traces of strychnine were found. Palmer said be knew they noiild not, and 
he was quite innocent. Soon nfterwards lv.lmet wrote to Mr. Ward, suggesting 
vaiious questions to be put to witnesses at the inquest, and saying that he 
knew Dr. Taylor had told Mr. Gardiner there were no traces of strychnia, 
prussic acid, or opium. A few days before this, on tl»e Ist December, Palmer 
had sent Air. Ward, as a present, a codfish, a barrel of oysters, a brace of [1S6] 
pheasants and a turkey.(2) These circumstauc es certainly prove improper and 
even criminal conduct. Cheshire was imprisoned for lus ofTenco, and lord 
Campbell spoke m severe terms of the conduct of the coroner; but a bad and 
unscrupulous man, as Palmer evidently was. might act m the manner described, 
even though lie was innocent of the particular bllciu e charged. 

A medical book found m Palmer’s posse.ssio« had m it some AI8 notes on 
the subject of strj-chmiio, one of winch was, “It lulls bv causing tetauio coutrac- 
tion of the respiratory muscles.” It was not suggest^ that tlas memorandum 
was made for any particular purpose It was used meicly to show that Palmer 
was acquainted with the properties and eOcets of strytlmme.(3) 

This completes the evidence as to P.ilmet's behaviour before, at and after 
the dc.vth of Cook It proves beyond all question that. havmg’tUe strongest 
possible motive to obtain at once a considerable sum of money, he robbed^'his 
friend of the whole of the bets paid to Herring on the Alondav by a series of 

iiiccniousdcviccs, and tlmt he tried to rob him of tin* *i.- 

est presumption that he robbed Ct g. 

sent up to Pratt on the IGth, and 3 

person, and had received at Shre 

>v fraudulent attestation 
affairs the day after he 
11 v”’.** “df^imstering poison to 

Cook, that he told repc.Ucd lies about his state of hcatlh and that he pur- 
chased deadly poison, for which he had no Uw-ful use, on two separate occasions 
shortly before tw o paroysms of a similar character to each other, the second 
of wuicii ucpnvcd him of his Jife. 


The rest of the evidence «.1B diiKtcil to prove tli.it the symptoms of vhich, 
CooV died Mere those oi poisoimiB by stiychune, mid that .mitimom- which 
was nei er prescribed lor limt, «os loniid in Ins body. Evnlenoe rvns iilso given 
in the course of the trial as to the state of Cook’s health. ® 


(1) CunJuct (ppction 8). 
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At the litiie <•( lii<« clr.ith Co«»k wa< iiltoiit twcntvTijilit yc.ir’* of nu'c. lloth 
his father and mother <lte(l vinmp. .tiicl liis M«tcr ntid half-brother were not ro- 
bust. He inherited from liM father about £12,<)tM».‘itid was articled to a solicitor. 
Instead of followim; up that profe««ioii he betook Imnself to sporting pursuits, 
and appears to base le<| a rather di«‘<iiMt«I life. He siilTered from svpliilis, and 
Was in the habit of o< ra«ionally consiiittni’ Dr. Sa\age on the state ol his health 
Dr. Savage s.iw him in No\ ember IP.'il. in May, iii June, towards the end of 
October, and again earlv in Novemb»*r 185 j, about a foituiglit before his death, 
so that he had ample means of guing s.itisfnctorj' evidence on the subject, espe- 
ciallv as he examineil him carefully whenever he tame Dr. Savage said that 
he had two «hallow ulcers on the tongue correspomling to had teeth , that he 
had also a sore thro it. one of !ii« toii«ils (138J being very large, red. and tender, 
and the other V era’ small Cook himself was afraid that these symptoms wore 
syphilitic, but Dr. Savage tliougbt deeidediv that they were not. He also 
noticed “an iiiilication of pulmonary afTectioii under the left lung “ Wishing 
to get him away from lii< turf associates Dr Savage recommended him 
to go abroad for the winter His general health Dr Sav age tonstdered good 
for a man who was not robust. Mr Stephens said that when he last saw him 
’ * * * ‘ ’ ' ' I looked for some tunc, and on his 

an invalid now,” Cook htrutk himself 
His friend, Mr .loncs, also said that 

his health was generally good, tliougli he was not very robust, .ind that he- 
both hunted and played at cricket (1) 

On the other band, \\\tne4>c4 were vwUed for the jltisoncr who gave .v differ- 
ent account of his health .V Mr. Sargent said he was with him at Liverpool 
a week before the Shrcw.sbury rates, that he tailed his attention to thu state of 
his mouth and throat, uiid the back part of Iu9 tongue w. IS in a complete state 
of ulcer. “I said,” added the witness. "1 was surprised he could c.it and drink 
m the state his mouth was m He said he had been in that state fur weeks and 
tnontbs, and now ho did not take notice of it ” This was certainly not consist- 
ent with Dr. Savage’s evidence (2) 

Such being the state of health of Cook at the time of his 1139) death, the iie.\t 
question was us to its cause. The prosecution contended that the symptoms 
which attended it proved that he was poisoned In’ strychnia Several eminent 
physicians and surgeons— Mr Curling, Dr Todd, Sit Benjamin Brodie, 
Mr. Daniel, and Mr Solly — gave an accoimt of the general character and causes 
of the disease of tetanus, ilr. Curling 8.ud that tetanus consists of spasmodic 
affection of the voluntary muscles of the body winch at last ends m death, 
produced cither by swffocivtiow caused by the closing ol the windpipe or by the 
Wearing effect of the severe and painful struggles which the muscular spasms 
produce. Of this disease there arc three forms,- wliopathu tetanus, which is 
produced without any assignable external cause , traumatic tetanus, which 
results from wounds , and the tetanus which is produced by the admimstratiou 
of strychnia, brusclua, and mix vomica, all of which are different forms of tlie 
same poison. Idiopathic tetanus is a very rare disease m England. Sir 
Benjamin Brodie had seen only one doubtful case of it Mr. Daniel, who for 
twenty-eight years was surgeon to the Bnstol Hospital, saw only two. 
Mr. Nunneley, professor of surgery at Leeds, had seen four. In India, 
however, it is comparatively common Mr Jackson, m twenty-five years’ 
practice there, saw about forty cases It was agreed on all hands, that 
though the exciting cause of the two diseases is different, their ByrnjitoiiH 
are the same They were described in similar terms by several of tlie 
Witnesses. Dr. Todd said the disease begins with stiffness about the jaw 

i ' 

(1) ConJuvt and fact* introductory thereto (2) Sl«t« of tbnj* under whkb crimti »t» cam 
iveawns S, SJ). l*cclon 7) i ' 
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the symptoms [HOJ then extend themselves to the other mnseles of the trunk 
and bodv They gradually develop themselves. ^\hen once the disease has 
Wn there are remissions of severity, but not complete intermission of the 
symptoms. In acute cases the disease terminates m three or four days. In 
chronic cases it will go on for as much as three weeks. Tliere was some 
miestion as to nhat was the shortest case upon record. In a case mentioned by 

one of the prisoner’s witnesses, Mr. Ross, the patient was said to have been 

attacked in the morning, either at eleven or some hours earlier, it did not clearly 
appear nhich, and to have died at half-past seven m the evening. This was the 
shortcot case specified on either side, though its duration nas not accurately 
determined As a rule, however, tetanus, whether traumatic or idiopathic, 
was said to bo a matter not of minutes, or even of hours, but of days.fl) 

Such heinf' the nature of tetanus, traumatic and idiop.atbic four questions 
iiro^e Did Cook die of tetanus ? Did he die of traumatic tetanus / Did he 
die of idiopathic tetanus > Did he die of the tet-anus produced by strychnia '' 
The case for prosecution upon these questions was, first, tlmt he did die of 
tetanus Mr. Curling said nO doubt there was spasmodic action of the muscles 
(which was bis definition of tetanus) m Cook’s case . .\nd even Mr. Nunnclev, 
the principal witness for the prisoner who contended that the death of Cook 
was [141] caused neither by tetanus m its ordinaiy forms nor by the tetanus of 
strvehnia, admitted that the paro\>-sm described by iMr Jones «as •’verj' like” 
the paro.xvsm of tetanus The close general resembUiue of the symptoms to 
those of tetanus was indeed assumed by all the witnesses on both sides, as was 
proved bv the various distinctions wluch wci<' stated on the side of the Crown 
between took’s symptoms and those of traumata and idiopathic tetanus, and 
on the side of th'e prisoner between Cook's symptoms and the symptoms of 
tile tetanus of strychnia It might, therefore be < onsidered to he established 
that he died of tetanus in some form or other 

The next point a«seitod by the prosecution na",, tli.it he did not die of trau- 
matic or idiopathic tetanus, because. there was no wound on his body, and also 
because the course of the symptoms was different They further asserted that 
the svmptoms were those of poison by stryeliiii.i 


Upon these points the evidence was as follow-s — Mr. Curliiiij was asked, Q' 
‘•Were the symptoms consistent with -iny form of tr.^umatic tetanus which 
has ever come under your knowledge or observation He answered, “No.” 
Q. “What distinguished them from the cases of traumatic tetanus which you 
have de‘»cribe<I 7 ” A. “There was the sudden onset of the fata) symptoms. 
In all cases tlnat have f<ilJen under ray notice the ihsease has been preceded by 
the milder symptoms of tetanus ’’ Q “Gradu<illv progressing to their 
complete development, and completion, and death . 1 . ‘‘Yes.” He also 

[142] mentioned “ the suddcji onset and rapid subsidence of the spasms” as 
iiif oiisjstent with the theorj- of eithei tr<tum<itic or idiop-ithu tetamis ; and he 
said he had never known a ruse of tetanus which run its couise in less than eight 
or ten liours. In the one case which occupied so short a time, the true period 
< ould not be ascertained. In general, the time rei^iured was from one to sever.al 
davs. Sir Denjiimin Brodie was asked, “In your opinion, are the symptoms 
tho'O oI traumatic tetanus or not 7 ” He replied, “As far as the spasmodic 
contraction of the muscles goes, the symptoms resemble those of traumatic 
tetanus ; us to the < ourse wlittli the symptoms took, that was entirely different. 
He added, “The symptoms of traumatic tetanus always begin, as far as I have 
.^eeii, eery gradually, the stiffness o! the lower jaw being, I lielieve, the symptom 
first < omplamed of— at least, so it has been m my experience ; tlion the contrac- 
tion of the muscles of the b.ick is always a I.iter symptom, gener.iUy much later; 


1^1) O(ili.los« I'l ri{--rl<. Atid | 4 a> vhich llir> wen* /ouncI<xl (Motion* S5, 16) Thu rest of the 
ftlilfti-f fi1f» unJ«T *!ii« liMl. 
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the !mi«cle« of the extremittes are affoctnl in u mticli Ie«^ dcjirce than those of 
the neck aiul trunk, except in some cases, tthcro the injury has been m a Jimh, 
and an early symptom hai Wen a cnntraetinn of the muscles of that limb. I do 
not myself recollect a case in which in ordinary tetanus tliere uas that contrac- 
tion of the muscles of the hand which I understand was stated to have e.xisted 
in this instance. The ordinary tetanus rarely runs its course in less than two or 
three day.s, .and often is protracted to .% nmcli loncier period ; I know one case 
only in which the di«ea«e was [*^3] said to h,uo terminated in twelve hours.” 
He said, in conclusion, *‘I iic\er sas\ a case in which the symptoms described 
arose from any disease ; when I say tliat, of course I refer not to the particular 
symptoms, liut to the general course which the symptoms took ” Jfr. Daniel 
bein" asked whetber the svmptoms of Cook could be referred to idiopathic or 
traumatic tetanus, said, “In my judcmciit they could not.” He also said that 
he should repeat Pir Ilenjamm Krodie’s words if he were to enumerate the dis- 
tinctions. Mr. Solly said that'the symptoms were not referable to any disease 
he e\er witnessed , and Dr. Todd said, *'I think the symptoms were those of 
strychnia ” The same opinion w.as e\presse<l with equal confidence by 
Dr* Alfred Tavlor, Dr. Rees, and Mr. Christison 

In order to support this tfeiicral evidence witnesses were called who gave 
account of three fatal cas«s of poisoning by strychnia, and of one c.ise m which 
the patient recovered. The first of the fatal cases was that of Agnes French, 
op Sciiet. who was accidentally poi«oneil at Glasgow Infirmary, m 18-13, by some 
pills which she took, and which were intended for a p.iralytn p.itient. Accord- 
ing to the nurse, the girl was taken ill tlirceM|narteis of an hour, ai-cording 
to one of the physicians {who. however, was not pre-%ent) twenty minutes 
after she swallnwod the pills, .^he fell sudilcnly back on tJie floor . when her 
clothes were cut off stie was stiff. **jiist like a poker.” her arms weie stretched 
out, her hands c lenched . she vomited slightly . she had no lockjaw , [144] 
tliere w as a retrac tion of the mouth and f.w e. the head w as bent back, the spine 
curved, >lie went into sesere p-iroxysm'^ e\cry few seionds, and died about an 
hour after the svmptoms began Slie was perfectly eoiistioiis The heart was 
found emptv on examination 

The second c.ise described was that of Mrs Serjea tson Smyth, who was 
accidentally poisoned at Romsey in 1848, by strychnine put mtn a dose of ordi- 
iiarv medicine instead of salicinc. She took the dose about five ocMm minutes 
after seven, in five or ten minutes more the servant was alarmed by a violent 
ringing of tiie bell She found her mistress leaiiing on a ch.ur, went out to send 
■ for a doctor, and on her return found her on the floor She si reamed loudly. 
She asked to have her legs pulled straight and to have water thrown over her. 
A few minutes before she died she s.Md. "Turn me over she w.vs turned over, 
and died very quietly' almost immediately The ht lasted alioiit an hour. The 
hands were ileiicbcd. the feet lontrocted. and on a post-mortem examination 
the heart was found empty 

The tlurd case was that of Mrs. Dove, who was poi«oned at Leeds by her 
hu-,b.tiul (for ' '■ . '• - ’ -•'--v'-'--— 1850. She had five 

.attacks on tl '' ■ and Saturday of the 

week begmni . ‘ twitchmgs 

m the hands She asked her husband to rub her arms and legs before the -spasms 
came on. hut when they were strong she could not bear her legs to be touched. 
Tlie fata! attack in her c-xse Usted two [145] hours and-a-h.ilf. The hands were 
semi-bent, feet strongly arched. The lungs were congested, the spinal cord 
w.is al=n much congested. The head being opened first , a good de.il of blood 
flowed out, part of which might flow from the heart. 

The case in which the patient recovered w.ts that of a paralytic patient 
of Mr. Moore’s He took an overdose of strychnia, and in about three-quarters 
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of an hour Mr. Moore found him stiffened in ever}* limb, flis head was drawn 
back; ho was screaming and “frequently requesting that we should turn him, 
move him, rub him.” His spine was drawn back. He snapped at a spoon 
with which an attempt was made to administer medicine, and was perfectly 
conscious during the whole time. 

Dr. Taylor and Dr. Owen Rees exammed Cook’s body They found no 
strychnia, but they found antimony m the liver, the left kidney, the spleen 
and also in the blood. 

The case for the prosecution upon this evidence was. thJ^thc symptoms 
were those of tetanus, and of tetanus produced by strychnia ‘The case for the 
prisoner was, first, that several of the symptoms observed were inconsistent 
with strychnia , and secondly, that all of them might be explained on other 
hypotheses. Their evidence was given in part bv their oivn witnesses, and in 
part by the witnesses for the Crown in cross-examination The replies 
suggested by the Crown were founded partly on the evidence of their own 
witnesses given by way of anticipation, and partly by the evidence obtained 
from the witnesses for the prisoner on cross-exammation 

[146] The first and most conspicuous argument ou behalf of the prisoner 
was, that the fact that no strychnia was discovered by Dr TavJor and Dr. Rees 
was mcousistent with the theoiy that .any had been .idmimsteied. The mate- 
rial part of Dr. Taylor’s evidence upon this point was that he had e.xamined the 
stomach and intestines of Cook for a variety of poisons, strychnia amongothers, 
without success The contents of the stom.icb were gone, though the contents 
of the intestines remained, and the stomach itself had been cut open from cud to 
end, and turned inside out, and the mucous surface on which poison, if present, 
would have been found w.is rubbing against the surf.we of the intestines This 
Dr. Taylor considered a most unfavourable loiiditioii for the discovery of poison 
and Mr. Christison agreed with him Sevei,»l of the prisoner’s witnesses on the 
contrary— Mr, Niinneley, Dr Letlieby .»nd Mi Rogers,— thoucht th.vt it would 
only increase the difficulty of tiie operation, and not destroy its chance of 
success, 

Ap.itt from this, Dr. Taylor expressed hia opinion that from the way in 
vriiuh strychnia acts, it might be impossible to discover it even if the circum- 
st.uicps were favourable. The mode of testiiu' its presence in the stomach is to 
treat the stoiniich in various ways, until at bust a residue is obtained w hich, upon 
the ajjplication of certaui chemical ingredients changes its colour if strychnia 

is present. All the witnesses agreed tli.it strychma acts by absorption that 

is, It is t.'ikeii up from the stomach by the absorbents, them e it passes into the 
blood, thence into the solid 114*7] p.irt of the l.ody, and at some stiige of its pro- 
gress causes death by its action on the nerves and muscles Its ikTmous cflccts 
do not begin till it has loft the stomach From this Dr Tayloi .irgued that if a 
niiniimun dose were administered, none would be left in the ntomach at the time 
of death, and therefore none toiild be discovcreiJ there He also said that if 
the strychnia got into the blood before csammatioii, it would be diffused over 
the whole mass, .iiid so no more than an c-xtrcmcly minute portion would be 
j)re'<cnt ni any given rjuaiitity. If the dose were half a gram, and there were 
tw-enty-five pounds of blood in the body, each pound of blood would contain 
only one-fiftieth of u grain. He was also of onimou that the ‘ ‘strycJtnia under- 
goes some ihemic.il change by rc-ason of which its presence in .small nuantitie.s 
in the tissues cannot be detected.” Inshort.the resultof his evidence was that 
if a minimum dose were administered, it wus uncertain whetlier strychnia 
would be present in the stomach after death, and that if it was not m the 
stoin.if 1j, there was no certainty that it could he found at all. He added th.at 
he considered the colour tests WL-icious, because the colours might be produced 
by other substances. 
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Dr. Tavlor further (lpt.nle<l some expersmeut^ ^\h^cll he had tried upon 
animals joint^ "’ith Dr. Rees, for the purpose of ascertaining whether strychnia 
could always be detected. He poisonwl four rabbits with stiy'chnta, and applied 
the tests for strychnia to their bodies. In one ease, where two grains had been 
administered at interval®, he obtaiin^d proof of the presence of stiychnia both 
by a bitter [H8J taste and by the colour. In a case nhcre one grain was ad- 
ministered he obtained the taste but not the colour. In tlie other two cases, 
where he administered one grain and half a grain respectively, he obtained no 
indication at all of the presence of sto'ehnia. These experiments proved to 
demonstration that the fact that hr did not discover strj-chnu did not prove that 
no strychnia was present in Cooh’s bo<ly. 

Mr. Nunneley, Mr. Hcrapath. Mr. Rogers, Dr. Letheby am! Mr. Wrightson 
contradicted Dr. Taylor and Dr. Rees upon this part of tlicir evidence. They 
denied the theorj* that strychnine undergoes any change in the blood and they 
professed their own ability to discover its presence even in most minute quan- 
tities in any body into which it had been introduced, and their belief that the 
colour tests u ere satisfactory. Mr. Herapath said that he had found strychnine 
in the blood and in a small part of the liver of a dog poisoned by it ; and be also 
said that he could detect the fifty-thousandth part of a grain if it were unmixed 
with Organic matter. Jlr Wnghtson (who was highly comphmented by Lord 
Campbell for the way m uluch he g.avc his evidence) also said that he should 
e.xpect to find strychnia if it were present, and that he had found it m the tissues 
of an animal poisoned by U 

Here, no doubt, there was .» considerable conflict of evidence upon a point 
on which it was verj' difficult for unscientific persons to pretend to havo any 
opinion. The evidence given for the prisoner, however, tended to prove not 
so much that there was no strychnia in Cook’s body, [149] as that Dr. Taylor 
ought to have found it if tlicre was. In other worjs, it has less to do with the 
guilt OP innocence of the prisoner, than with the question whether Mr Nunneley 
and Mr. Herapath were or were not better analytical chemists than Dr Taylor. 
The ewdence could not even be considered to shake Dr. Taylor’s credit, for no 
part of the case rested on his evidence e.xcept the di&covery of the antimony, 
as to which he was corroborated by Mr. Braude, and was not contradicted by 
the prisoner’s witnesses. His opinion as to the nature of Cook’s symptoms 
w-as shared by many other medical witnesses of the highest eminence, whose 
credit was altogether ummpeached. The prisoner’s counsel were placed m a 
curious difficulty by this state of the question. They had to attack, and did 
attack, Dr. Taylor’s credit vigorously for the purpose of rebutting his conclu- 
sion that Cook might have been poisoned by strychnine , yet they had also to 

■ • ’ ’ • - — i_*.„i „i ,f tjjgy destroyed it, the 

. This dilemm.i was fatal, 

. . , To deny it was to destroy 

y possible course was to 
I was useless for the reason 

just mentioned. 

Another argument used on behalf of the prisoner was that some of the 
symptoms of Cook’s death were inconsistent with poisoning by strj'chnine. 
Mr Nunneley and Dr. Letheby thought that the facts that Cook sat up in 
[160] bed when the attack came on, that he moved his hands, and swallowed, 
and asked to be rubbed and moved, showed moi^ power of ^oluntar)• motion 
than was consistent with poisoning by strychnia But Mrs. Serjeautson Smyth 
got out of bed and rang the bell, and both she, Mrs. Dove, and Mrs. Moore’s 
patient begged to be rubbed and moved before the spasms came on. Cook’s 
movements were before the p.iroxysm set in, and the first paroxysms ended 
his life. 
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Mr. Nunneley referred to the fact that the heart was empty, and said that, 
in his experiments, he always found that the right side of the heart of the 
poisoned animals was full 


Both in Mrs. Smyth’s case, however, and in that of the girl Sonet, thehcart 
was found empty ; and iu Mrs. Smyth’s case the chest and abdomen were 
opened first, so that the heart was not emptied by the opening of the head. 
Mr. Cliristison said that if a man died of spasms of the heart, the heart would 
be emptied by them, and would be found empty after death, so that the 
presence or absence of the blood proved nothing. 

Mr. Nunneley and Dr. Lethehv also referred to the length of time before 
the symptoms appeared, as inconsistent with poisoning by str 5 ’chnine. The 
time between the administration of the pills and the paroxysm was not 
•accurately measured. It might have been an hour, or a httle less, or more ; 
but tbe poison, if present at all, was administered in pills, which would not 
begin to operate till they were broken up, and the rapiditv with which they 
[161] would be broken up, would depend upon the materials of which they were 
made. Mr. Christison said that if the pills wore made up with resinous 
matclials, such as are within the knowledge of everv medical man, their 
operation would be delayed. He added “I do not think wc can fix, irith our 
present knowledge, the precise time for the “poison beginnmg to operate.” 
According to the account of one witness in Agues Frcncli’s case, the poison 
did not operate for three-ciuarters of an hour, though probablv her rocollection 
of the time was not very accurate after ten years Pr. Taylor also referred 
fin cross-examination) to cases in which an hour nnd-a-hnlf. or even two hours 
elapsed, before the symptoms showed themselves 


These were the principal points tn Cook’s svmptoms said to be iccon- 
sistont with the administration of strs-chma. AU of them appear to have been 
satisfactorily answered. Indeed, the mconsisteiu v of the svmptoms irith 
ati^-chnia was faintly maintained. The defence turned rather on the noasi- 
hility of showing that they were consistent with some other disease ^ 


In order to make out this point various suggestions were made In the 
ctoss-e.xamination of the different witnesses for the Crown, it was frequently 
suggested that the case was one of traumatic tetanus, caused by syphilitic sores • 
but to this there were three fatal objections. Tn the first place, there were no 
syphilitic sores ; in the second place, no witness for the prisoner said that he 
thought that It was a case of traumatic tetanus, and in the third place several 
doctors of great cxpeneiu-e in respect of svphilis— specially [162] Dr Lee the 
physician to the Lock Hospital— declared that thev never heard of svnhihtic 
sores producing tetanus. Two svitncs^os for the prisoner uere called to show 
that a man died of tetanus who h.ad sores on his elbow and elsewhere which 
vere possibly snihilitic ; but it did not appear whether he had rubbed’ or hurt 
them, and Cook had no symptoms of the sort 


Another was that the death was caused by general consmhions. 

Tlii« was advanced by Mr. Nunneley; but he was unable to mention anv case 


Dr 

be one of “epileptic coiuulsions crjth tetanic complications.” But ii^also 
failed to mention an instance in which epilepsy did not destroy consciousness 
This witness assigned the most r.xtraordman' reasons for Biipposing that it was 
a case of this form of epilepsy. He said that the fit might liave been caused 
by sexual excitement, though the man was ill at Rugeley for nearly a week- 
before his death ; and that it sias inthin the range of possibility that sexual 
interemirse might priKlme a ron\ul»ion fit after an interval of a fortnight 
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Both Mr. Xiiimoloy and Dr. McDonald were rro^s-ex.Tininpd with ^reat 
clo«ene?«. Each of them wa< taken aeparntcly throtijjh nil the vnriou5 symp- 
toms of the case, and asked to point out how they differed from those of , poison- 
inp by strychnia, and what were the reasons why they should be supposed to 
arise from anythinsj else. After [163] a jtrc.it deal of trouble Mr. Nunneley was 
forced to admit that the symptoms of the paroxj'sm were “verj- like” those of 
strs'clmia, and that the various predisposing causes which is mentioned ns likely 
to produce convulsions could not be shown to have c.^istcd. He said, for 
instance, that excitement aiul depression of spirits mijjht predispose to 
convulsions; hut the only excitement under which Cook had laboured was on 
winninc the race a week before , and as (or depression of spirits, Jie was lauiih* 
ing and joking svith Mr. .Jones a few hours before his death Dr. McDonald was 
equally unable to give a satisfnetorj* explanation of these difhcultics. ’ It is im- 
possible by any abridgment to convey the full effect which these cross-examiin- 
tious proiluced. They deserve to be carefully studied by any one who cares 
to understand the full effect of tins grc.at instrument for the manifestation not 
merely of truth, but of accuracy and f.aimess. 

Of the other witnesses for the prisoner, Mr. Hornpath admitted that he 
had said that he thought that there was strychnine in the body, but that 
Dr. Taylor did not know how to find it. He added that he got his impression 
from newspaper reports , but it did not appear that they differed from the 
evidence given at the trial. Dr. Lethcby said tliat the symptoms of Cook were 
irreconcilable intli everything that he was acquainted with— strychnia poison 
included, He admitted, however, that they were not inconsistent with wnat he 
had heard of the symptoms of Mrs. Serjeantson Smytli who was undoubtedly 
poisoned by strychnine. Mr. Partridge was called to [164] sliow that the case 
might be one of arachnitis, or inflammation of one of the membranes of the 
spinal cord caused by two granules discovered there In cross-examination 
he instantly admitted with perfect frankness, that he did not think the case 
was one of arachnitis, as the symptoms were not the same. Moreover, on 

’ ’ * ’ ’ * ■’ — »». Jones were coii’istent with 

•oncluded by saying that in 
had never »een such a 

death proceed from natural causes, i/i liooinson, from Newcastle, was called 
to show that tetanic consailsions preceded by epilepsy were the cause of 
death. He, however, expressly admitted m cross-examination that the 
symptoms were consistent with strychnia, and that some of them were 
inconsistent with epilepsy He said that in the absence of any other cause, if 
he “ put aside the hypothesis of strychnia,” he would ascribe it to epilepsy , 
and that he thought the granules in tlie spinal cord might have produced 
epilepsy The degree of importance atUcUed to these granules by different 
witnesses varied. Several of the witnesses fdT the Crown considered them 
unimportant. The last of the pnsoner’s witnesses was Dr. Richardson, wlio 
said the disease might have been angina pectoris He said, how ever, that the 
symptoms of angina pectoris were so hke thO'^e of strychnine that he should 
have great difficulty m distinguishing them from each other 

The fact that antiraonv was found was nes-er seriously disputed, nor could 
It be denied that its administration [165] would account for all the symptoms 
of sickness, etc., which occurred during the week before Cook’s death No one 
but the prisoner could have administered it 

The general result of the whole evidence on both sides appears to be to 
prove beyond all reasonable doubt that the symptoms of Cook s Je.ith w-ere 
perfcctlv consistent with those of poisoning by strychnine, and that there wa« 
strong reason to believe that they were inconsistent with any other cause. 
Coupling this with the proof that Palmer bought strychnia ju^t before e.ich of 
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the two attacks, and that he robbed Cook oi'all his property, it is impossible 
to doubt the propriety of the verdict. 

palmer’s case is remarkable on account of the extraordinary minuteness 
on and labour with which it was tried, and on account of the extreme ability witli 
which the trial was conducted on both sides. 

The intricate set of facts which show that Palmer had a strong motive to 
commit the crime ; his behaviour before it ; at the time when it was being 
committed, and after it had been committed , the various considerations which 
showed that Cook must have died by tetanus produced by strychnine ; that 
Palmer had the means of administering strychnine to him , that he did actually 
administer what in all probability was strychnine , that he also administered 
antimony on many occasions ; and that all the different theories by which 
Cook’s death otherwise than by strychnine could be accounted for were open 
to fatal objections, form a collection of eight or ten different sets of facts, all 
connected [156] together immediately or remotely either as being, or as being 
shown not to be, the causes or the effects of Cook’s murder, or as forming part 
of the actual murder itself 

The scientific evidence is remarkable on various grounds, but particularly 
because it supplies a singularly perfect illustration of the identity between the 
ordinaty processes of scientific research, and the principles explained above, 
ns being those on which Judicial Evidence proceeds Take, for instance, the 
question, did Cook die of tetanus, either traumatic or idiopathic ’ The symp- 
toms of those diseases ate in the first place ascertained inductively, and their 
nature was proved by the testimony of Sir Benjamin Brodie and others. The 
course of the symptoms being compared with those of Cook, they did not 
correspond. The inference by deduction was tli.it Cook’s death was not caused 
by those diseases. Logically the matter might tv stated thus — 

All persons who die eithei of traumatic or of idiopathic tetanus exhibit n 
certain course of symptoms. 

Cook did not exhibit th.U course of symptoms. Therefore Cook did not die 
of tr.uimatie or of idiopathic tetanus. 

Eseryone of the arguments and theories stated in the fuse may e.isily be 
shown by a little attention to be so many illustrations of the rules of evidence 
on the one h-and, and of the rules of induction and deduction on the other. 

On the other hand, a flood of irrelevant matter apparently connected with 
the trial pressed, so to speak, for admittance and if it had been .vdmitted, 
would Imve swollen the trial to iinmaimge.ible proportions, and thrown no real 
[167] light upon the mam question. Palmer was .actually indicted for the 
murder of his wife, Ann P.ilmcr, and for the murder of his brother, Walter 
Palmer. Every sort of stoiy was in circulation as to wh.at he had done. It 
was s.iid that twelve or fourteen persons had at different times been buried 
from his house under suspicious circumstances It was said that he had 

K iisoncd Lord George Bcntinck who died very suddenly some years before. 

e hail certainly forged his mother’s acecptance to hills of e.xehange, and had 
< .irricil on a senes of gross frauds on insurance offices There was the strongest 
reason to suspect tliat the evidence of Jeremiah Smith, referred to in the case, 
was plotted and artful jierjiiry. If Palmer liad been tried iii France, every 
one of the«e and innumeralde other topics would have been introduced, and 
the real matter in dispute would not have been nearly .so fully discussed. 

rv’o case sets in a clearer light either the theory or the practical workinc 
of the jirinciples on which the Evidenre Act is based. 

One special matter on which Palmer’s trial throws great light is tlie nature 
of The evidence of e.xpcrts The provisions relating to this subject are 
ennlained in seitions 4'» and Hiofthe Evidence Act. The only point of much 
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importance in connection «ith them is that it should be borne in mind that 
their c\'idence is piven on the assumption that certain facts occurred, but that 
it docs not in common cases show whether or not the facts on which the expert 
pives his opinion did really occur. For instance, [1B8] Sir Benjamin Brodie 
and other witnesses in Palmer’s case said that the symptoms they had heard 
described were the symptoms of poisoning by strychnine, but whether the 
^ maid-servants and otliers who witnessed and described Cook’s death were or 
were not speaking the truth was not o question for them, but for the jurj'. 
Strictly speaking, an expert ought not to be asked, “ Do you think that the t 
deceased man died of poison ? ’ ’ He ought to be asked to what cause he would { 
attribute the death of the deceased man, assuming the symptoms attending | 
his death to have been correctly described ? or whether any cause except poison \ 
would account for such and such specified symptoms ? This, however, is a ) 
matter of form. The substance of the rules as to experts is that they arc only 
witnesses, not judges; that their exudence, however important, is intended to 
be used only ns materials upon which others are to form their decision ; and 
that the fact which they hax’c to prove is the fact that they entertain certain 
opinions on certain grounds, and not the fact that grounds for their opinions 
•do really exist. 


(159] Irrelevant Facts 

Having thus described and illustrated tbetheorj* of relexancy, it will be 
desirable to say something of irrclex-ant f.icts which might at first sight be sup- 
posed to be relcx'ant. 

From the explanations given in the earlier part of chapter it follows 
that facts are irrelevant unless they can be shoxvn to stand in tno relation on 
cause or in the relation of effect to facts in issue, cx*erj’ step m the connection 
being either proved or of such a nature that it may be presumed without proof. 

The vast majority of ordinarj- facts simply co-exist without being in any what facts 
assignable manner connected together. For instance, at the moment of the are irreie- 
commission of a crime in a great city numberJess other transactions are going 
on in the immediate neighbourhood , but no one would think of giving exudence 
of them unless they were m some xx-ay coiinectwl xx'ith the crime. Facts 
obviously irrelevant therefore present httle difficulty. The only difficulty arises 
in dealing xvith facts xvhich are app.arently relexMiit but are not really so. The 
most important of these are three — 

1. Statements as to facts made by persons not tailed as witnesses Faetsappa- 

[160] 2. Transactions similar to but unconnected xvith the facts in issue. vanV^*^'^ 

3 Opinions formed by persons as to the facts m issue nr relex’ant facts. 

None of these arc relex’ant wnlhin the defiiiition of relexMiicy given in sec- 
tions 6 — 11, both inclusive. It may possibly be argued that the effect of the 
second paragraph of section 1 1 * xvouhl be to admit proof of such facts as these. 


* SfctiOD 11 IS &s follows — (-) H by thomaotrea. or m conorction with 

r*cu not otherwise releTont are relerant otW facto, they make the existence or non-exis- 

(1) If they are iDconsistent with any fact m »enc* of any fact in usue or relerant fact highly 
irsoeor releeant fact. I>robal.le or improbable. 
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It mav, for instance, be said : A (not called as a witness) was heard to declare 
that he had seen B commit a crime. This makes it highly probable that B did 
commit that crime. Therefore A*a declaration is a relevant fact under section 
11. This was not the intention of the section, as is shown by the elaborate 
provisions contained in the follotving part of the Chapter II (sections 32 — 39) 
as to particular classes of statements, which are regarded as relevant facts 
either because the circumstances under which they are made inx-est them rnth 
importance, or because no better evidence can be got. The sort of facts which 
the section was intended to include are fact'i which either exclude or imply 
more or less distinctly the existence of the facts sought to be proved. Some 
degree of latitude was designedly left in the wording of the section (in com- 
pliance with a suggestion from the Madras Government) [161] on account of 
the variety of matters to which it might apply. The meaning of the section 
would have been more fully expressed if words to the following effect Lad been 
added to it — 

“No statement shall be regarded as rendering the matter stated highly 
probable within the meaning of this section unless it is declared to be a 
relevant fact under some other section of this Act “ 

The reasons why statements as to facts made by persons not called as 
\vitnes8es are e.vcluded, e.xeept in certain specified cases ('see sections 17 — 39), ore 
various In the first place it is matter of common experience that statements 
in common conversation are made so lightly, and arc so liable to bo misunder- 
stood or misrepresented, that they cannot be depended upon for any important 
purpose unless they are made under special circumstaiuos 

It may he said that this is an objection to the weight of such statements 
and not to their relevancy, and there is some degree of truth in this remark. 
No doubt, when a man has to inquire into facts of which he receives in the first 
instance very confused accounts, it may and often will be e.\tremely important 
for him to trace the most cursory .and appaientiy futile report. And facts 
relevant m the highest degree to facts in issue may often be discovered m this 
manner. A policeman or a lawyer engaged in getting up n case, criminal or 
ci\nl, would ncglect^is duty altogether if he shut his ears to ovprything which 
was not relevant whin the meaning of [162] the Evidence Act’ A Judge or 
Magistrate in India frequently has to perform duties ivlucb i» Eimland would 
lie performed by poVtce-offierrs or attomevs He has to sift out the truth for 
liimself as Mell ns he can and with little assistance of a professional kind. 
Pcctioii 1G5 is intended to arm the Judge with the most e.ttpnsive power pos- 
sible for the purpose of getting at the truth The effect of this section,* is that 
in order to got to the bottom of the matter before it the Court will be able to 
look at and inquire into n-erj' fact whatever. It will not. however, be able to 
found its judgment upon the class of statements m question, for the following 
reasons • 

If this uere permitted, it \\ould present a great temptation to indolent 
Judges to be satisfied with second-hand reports 

It would ojiiMi a wide door to fraud. People would make statements for 
which they would be in no way rcsponaible, and the fact that these statements 
were made would be proved by witnesses who knew nothing of the matter 
st.ited. Esery one svould thus be at the mercy of people who might choose to 
tell a he, iiiul iMse evidence could neither l»v tested nor contradicted. 


• Srf tion IM It u folloiM !— n-M, or of Ih.. partip* Al.nut onj fiy-t rel.*vi,nt or 

••Tlir .lul?" «n»r. In oolrr or «U«ui trrFlrsRt. *ti.l moy nnlrr fho prwiucfioti of ony 
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Snppo'sc that .1, li, C, niul /)|;ive to E, F, and (! a ininuto detailed account 
of n crime which they ^ay was [1Q3] committed by Z, I'., F, and O repeat what 
they have heard correctly. .1, li, C, and /) disappear or are not forthcoming. 
It is csident that Z would be altogether unable to defend Iiimsclf in this case, 
and that the Court would he unable to test the statements of A, li, C, and D. 
The only way to avoid this is to exclude such evidence altogether, and so to put 
upon both Judges and Magistrates as strong a pressure ns jiossible to get to the 
bottom of the matter before them 


It would waste an incalcubible amount of time. To try to trace un- 
authorized and irresponsible gossip, and to discover the grains of truth wii.eh 
may lurk in it is like trying to tmee a fish in the water. 

The exclusion of ovidciice as to transactions similar to, but not spocifi- 
call}* connected with, the facts in issue, rests upon the ground that if it were actions 
not enforced every trial, whether civil or criminal, might run into an inquiry 
into the whole life and ch.iractcr of the parties concerned Litigants have fre- 
quently many matters in difference bc^'ides the precise point legally at issue 
between them, and it often requires a good deal of vigour to prevent them from 
turning Courts of Justice into theatres in which all tlieir aff.iirs may be discus- 
sed. A very slight acquaintance with French procedure is enough to show the 
evils of not keeping people close to the point in judicial proceedings 

As to oudence of opinion, it is e.xcluded because its .admission would in 
nearly all cases be mere waste of time ofopinii 


Exceptl 
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as svitnesses. and statements made under circumstances which m themselves 
afford a guarantee for their truth, are an exception to the c.vciusioii of state- 
ments as proof of the matter stated 

Judgments in Courts of Justice on other occasions form an exception to 
the exclusion of evidence of transactions notspecificallv connected with facts 
in issue, and the pronsions as to the admission of evidence of opinions in 
certain case.s are contained in sections 45 — 55. 1 will notice very shortly 

the principle on which these provisions proceed 

1. The geneial rule with regard to admissions, which are defined to mean Admissi 
all that the parties or their repiesentatives m certain degrees say about the 
matter in dispute, or facts relevant thereto, is that they may be proved as 
against those who made them, but not in tbeir favour The reason of the rule 
is obnous. If A says, “ D owes me money,” the mere fact that he says so 
does not even tend to prove the debt If the statement has any value at all, 
it must be derived from some f.act which lies beyond it; for instance, /I’s recol- 
lection of his having lent B the money To that fact, of course, A can testify, 
but his subsequent assertions add nothing to what he has to say If, on the 
other hand, A had said, "B does [165] not owe me aiiyttung,” this is a fact 
of which B might make use. and which might be decisive of the case 

Admissions in reference to crimes ore usually called confessions I may Confesaii 
observe upon the provisions relating to them that sections 25, 26, and 27 were 
transferred to the Endence trrbntim from the Code of Criminal Procedure, 

Act XXV of 1861. They differ widely from the law of England, and were 
inserted in the Act of 1801 in order to prevent the practice of torture by the 
police for the purpose of extracting confessions from persons in their custody. 

Statements made by persons who are dead or otherwise incapacitated Statemei 
from being called as witnesses are admitted inthe cases mentioned in sections m who"* 
32 and 33. The reason is that in the cases in question no better endence is to 
bs had. 
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In certain cases statements are made under circumstances which in them- 
' ’ ' * them to be true, and in these cases there 

ewon by whom the statement was made 
e 34—38 

It may be well to point out here the manner in which the E\Hdence Act 
affects the proof of e^^dence given by a witness in a Court of Justice. The 
relevancy of the fact that such evidence was given, depends partly on the 

.1 1 — instance if a witness were accused of 

t he gave the testimony alleged to be 
But the Act also provides for cases in 
which the fact that evidence was pvcii on a different occasion is to be 
admissible, either to prove the matter stated (section 33), or in order to 
contradict (sections 155, 3) orm order to corroborate (section 157) the witness. 
Bv reference to these sectoons it must be asceitained whether the fact that the 
evidence was given is relevant. If it is relevant sei tion 35 enacts that an 
entr}’ of it in a record made by any public servant in the discharge of his 
duty shall be relevant as a mode of proving it The Codet. of Civil and 
Criminal Procedure direct all judicial ofHceis to make records of the 
evidence given before them ; and section 8t* of the Evidence Act provides that 
a document purporting to be a record of evidence shall be presumed to be 
gemune, that statements made as to the circumstances under which it was 
taken shall be presumed to be true, and the evidence to have been duly 
taken The result of these sections taken together is that when proof of 
evidence given on previous occasions is admissible it may be proved by the 
production of the record or a certified copy (see section 76). 

Judirtnents The sections as to judgments (40, 41) designedly omit to deal with the ques- 
In other tioiiofthe effect of judgments m preventing further proceedings in regard of 
the same matter. The law upon this subject is to be found m section 2 of the 
Code of Ci\nl Procedure and in section 460 of tbe Code of Criminal Procedure. 
Tlie cases which the Evidence Act provides [167] for are cases in which tbe 
judgment of a Court is in the nature of a law, and creates the right which 
It affirms to exist. 

opinions The Opinions nf any person, other than the Judge by whom the fact is to 

be decided, as to the existence of facts in issue or relevant facts are as a rule 
irrelevant to the decision of the cases to which they relate for the mok obvious 
reasons. To show that such and such a person thought that a crime had been 
committed or a contract made would cither b" to show nothing at all, or would 
invest the person whose opinion was proved vv ith the character of a Judf'e. In 
some few cases, the reasons lor which arc self-evident, it is otherwise.” They 
are specified in sections 45 — 51, 

Character. The sections as to chaiacter require little remark Evidence of character 
portant ' »». gencr.vlly spe.ikiiig, only a makeweight, though there are two classes of cases 

in wliich it is liighly important 

(1) Where conduct is equivocal, or even presumably criminal. In this 
case evidence of character may explaiu conduct and rebut the presumptions 
which it might raise in the absence of such evidence. A man is found in 
jiossession ol ‘■tol-n goods lie says he found them and took charge of them 
to give them to the owner. II lie is a man of very high character this may 
be believed. *' 

(2J When a charge rests onitho direct testimony of a single wutness and 
on the b.ire denial ol it by tbe person charged. A man is accused of an inde- 
cent assault by a [168] woman with whom he wivs accidentally left alone. He 
di-nics it. Here a high character for morality on the part of the accused 
per-'nn would be of great importance. 
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OEXEnAL OCSERVXTIOVS OS' THE IXIUIX EVIDEN'CE ACT. 

In the preceding pages I h.uc stated and illustrated the tlieory of judicial No refer- 
evidence on which tlie Evidence Act is based. I liavc but little to add to that fish^casM" 
explanation. The Act speaks for itself. >*o labour was spared to make its 
provisions complete and distinct. As the first section repeals all unwritten 
rules of evidence, and as tlie Act itself supplies a distinct body of law upon the 
subjects, its object would b.5 defeated by elaborate references to English cases. 

In so far ns it is obscure or incomplete, the .Iiidges and the Legislature are lt^ 
proper critics. If it is turned into an Abridgment of the law winch it was 
meant to replace, it mil be injurious instead of being useful to those for whom 
it was inteiideil. I shall accordingly content myself mtli a very short 
description of the contents of the remainder of the Act. referring for a full 
explanation of the matter to the Act itself. 

The general scheme of Part II, winch relates to Proof .ind consists of Scheros oi 
four chapters, containing forty-five sections, may be e.xpressed in tlie ** 
following propositions 

[170] 1. Certain facts arc so notorious in themselves, or are stated 
inso authentic a manner in well-known and accessible publications, that they ° 
require uo proof The Court, if it does not know them, tan inform itself 
upon them without formally taking evidence These farts are said to be 
judicially noticed. ^ 

2. All facts except the contents of dommenta may be proved by 

oral evidence, which must iii all cases be direct That is, it must consist of ° 
a declaration by the witness that he perceived by his own senses the fact to 
which he testifies ^ 

3. The contents of documents must be proved either by the production Decumems 
of the document, which is called primary evidence, or by copies or oral accounts 

of the contents, which are called secondary esideiicc Primary e\ndence is 
required as a rule, but this is subject to seven important exceptions in which 
secondary evidence may be given. The most important of these are (1) cases 
in which the document is in the possession of the adverse party, in which case 
the adverse party must in general (though there are several e.xceptions) have 
notice to produce the document before secondary evidence of it can be given 

And (2) cases in which certified copies of public documents are admissible 
in place of the documents themselves. 

4. Many classes of documents which are defined in the Act, are presumed 
to be what they purport to be, but this presumption is liable to be rebutted 
Two sets of presumptions will sometimes apply to the same document. For 
[l7l] instance what purports to be a certified copy of a record of evidence i-, 
produced. It must by section 76 be presumed to be an accurate copy of the 
record of c%*idenco. By section 80 the facts stated m the record itself as to the 
circumstances under which it was taken, e.g., that it was read over to the wit- 
ness in a language which he understood, must be presumed to be true. 
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Writings ^ contract, giant, or otlier disposition of property is reduced to 

when exclu- ivriting, the \\Titmg itself (or secondary evidence of its contents) is not only the 
*’«st, hut is the only admissible evidence of the matter which it contains It 
cannot be varied by oral evidence, except m certain specified cases. 


It IS necessary in applying these general doctrines (the expediency of which 
IS obvious) to practice to po into considerable detail, and to introduce provisos, 
exceptions, and qualifications which appear more intricate and difficult than, 
they really are If, however, the propositions just stated are once distinctly 
understood and home in mind, the details will be easily mastered when the oc- 
casion for applying them arises. The piovisions in the Act arc nil made in or- 
der to meet real dilhcalties -which arose m practice m KiigUnd, and which must 
of necessity arise over and over again, and give occasion to litigation unless 
they were specifically promded for beforehand 


principle of 
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tary evl 
dence 




One single principle runs through all the propositions reJatiug to docu- 
mentary evidence. It is that the very object for which writing is used is to 
perpetuate the memory of what is written <Iown.[l721 and so to furnish 
perinanent proof of it In order that full elfe< t may be given to this, two 
things arc necessary, namely, that the dotuineut Itself should, whenever it is 
nossiblo, be put before the Judge foi his inspec-tion. and that if it purports to 
be a final settlement of a preinoiis negotiation, as in the case of a written 
contract, it shall be treated as final, and shall not be varied bv word of mouth. 
If the first of these rules were not obsei ved the benefit of writing would be lost. 
There is no use m writing a thing down unless the writing js read. If the 
second rule were not observed people would never know when a question 
was settled, as they would be able to pl.iv fast und loose ivith their writings 
By beiiiing these leading principles in mind the details and exceptions wili 
become simple. Their practic.il jinport.mcc is indeed as nothing m com- 
parison to the importance of the rules which tlmv (piahfy 


The third part of the Act, which coiituins three tlmpters (Chapters VII 
Vlll and IX) and sixty-seven sections reUtes to the production and effect 
of evideiKC. 


Chapter ^ 11, vvhich rchites to the Imrdcu of proof, deals with a subiect 
which requires a bitie e.xplanation. This is the subject of piesumotions 
Like most otbci wo'-ds introduced into the law of evidence, it has vvirious mean- 
ings, and It Im.s besides a history to which 1 shall refer verj' shortly. 

In times when the true theory of proof was very imperfectly understood 
inasmuch ns physical scieiKe, by the progress of which tliat thcorv was cradu- 
jlly discovered, [173] w.os in its infancy, numerous attempts were made to con- 
struct theorn- ns to the weight ol evidence which should supply the want of 
ore founded on observation In some t.i3e3 this was effected bv requirin'^ the 
trstiniony of ii certain number ol witnesses in p.irticular c.ises , such a fact must 
lie proved bv two witiie«ses, such nnoth-c by four, and so on. In other cases 
]«.irticuhar items of evidence were regarded as full proof, half full nroof nror.f 
less than half full, and proof more than luilf full. ^ 

The doctrine of presumptions w.ss closely connected with this thcorv 
I’re-iimptions were inferences which the Judges were directed to draw from 
cerMin states of facts in certain cases, and presumptions were dlowcd 

. ..rt .ill ..n.oni.t ol uritjjt in ,l,o >,..1.. ol proof : soil, „ ,,r, ■sumption oi'i.l such 
pviibiue Jiinouiited t^Tiill proof, such another to half full, and so on The 
very irremiLir m.iniier in which the Knglish law of evidence grew up has had 
.unoniist other cnects, that of iimhiiig it nn iincertaiu and diincult question 
how f.T th- theory of prcsiimptioiis, and the other tlieories of which they 
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formed ft part, ftlToct English l.iw, hut flub«t.intially the result is somewhat as 
follows 

Presumptions are ol four kinds according to English law: 

1. Conclusive presumptions. These arc rare, hut when they occur they 
proMdc that certain modes of proof shall not he liable to contradiction. 

2. Presumptions which affect the ordinary rule ns to the burden of, proof 
that he who affirms must prove. He [174] svho affirms that a man is dead 
must usually prove it, but if he shows that the man has not been heard of for 
seven years, he shifts the burden of proof on his adversary. 

3. There nre certain presumptions which, though liable to be rebutted, 
arc regarded by English law as bring something more than mere maxims, 
though It is by no means easy to say how much more. An instance of such a 
presumption is to he found in the rule that recent possession of stolen goods 
unexplained raises a presumption that the possessor is cither the thief or a 
receiver. 

4. Bare presumptions of facts, which are nothing but arguments to which 
the Court attaches whatever value it pleases. 

Chapter VII of the Evidence Act dc.xls with this subject as follows : — Presump- 
First it lays down the general principles which regulate the burden of proof 
(sections 101 — lOG). It then enumerates the cases m which the burden of 
proof is determined in particular cases, not by the relation of the parties to the 
cause hut by presumptions (sections 107—111) It notices tw’o cases of con- 
clusive presumptions, the presumption of legitimacy from birth during mar- 
riage (section 112), and the presumption of a valid cession of territory from 
the. publication of a notification to that effect in the Gazelle of India (section 
113). This is one of several conclusive statutory presumptions winch will bo 
found in different parts of the Statutes and Acts Finally, it declares in sec- 
tion 114, that the Court may m all cases w-hateaer draw from the facts before 
it whatever inferences it thinks just. The terms of this section are such [176] 
as to reduce to their proper position of mere maxims whicli are to be applied 
to facts by the Courts in their discretion, a large number of presumptions to 
which English law gives to a greater or less e.xtent, an artificial value. Nine 
of the most important of them are given by way ot illustration, 

All notice of certain general legal principles whith are sometimes called 
presumptions, but which in rcabty belong rather to the substantive law than 
the law of evidence, was designedly omitted, not because the truth of those 
principles was denied, but because it was not considered that the Evidence Act 
was the proper place for them. TIic most important of these is the presump- 
tion, as It IS sometimes called, that eveiy one knows the law. The principle 
is far more correctly stated in the maxim that ignorance of the law does not 
excuse a breach of it, which is one of the fundamental principles of criminal law. 

The subject of estoppels (Chapter VITI) differs from that of presumption 
in the circumstance that an estoppel is a personal disijuahfication laid upon u 
person peculiarly circumstanced from provmg pecubai facts. A presumption 
IS a rule that particular inferences shall be dra%rn from particular facts whoever 
proNes them. Much of the English learning connected with estoppels is 
extremely intricate and technical, but this anses principally from two causes, 
the peculiarities of English special pleading, and the f.»ct that the effect of prior 
judgments is usually treated by the English text wTiters as a branch of the 
law of evidence, and not as a branch of the law of Civil Procedure. 

[176] The remainder of the Act consists of a reduction to express' proposi- 
tions of rules as to the examination of witnesses, wluch are well established 
and understood. Thev call for no commentaij* or introduction, as they suffi- 
ciently explain their own meaning, and do not materially vary the existing 
law and practice. 
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Some Criticisms ox the Act. 

It has been said that in its main features the arrangement of Sir James 
Fitziamea Stephen is not capable of being improved upon (1), and it will geiier- 
allv be conceded that, except as regards sections 6—16 of Ch. II, a great advan- 
tage has undoubtedly been given to tbe legal practitioner by the codification 
of'^the law of evidence wlucb tbe Act has effected. The criticism, perhaps 
more discriminating, of others may be ditnded into two classes Some there 
are who approve of tlie general principle upon which the Act proceeds {vh., 
that it is both possible and advisable positively to determine what is 
evidence), but criticise the actual terms in which such determination is made. 
Others disapprove, preferring the more practical and historical method of 
English bw which confines itself mainly to tbe n-gative task of declaring not 
what IS but what is not evidence. 

Of the first class Mr Whitworth in his able p.imphlet on the theory of 
relevancy(2) while of opinion that probabh no einutment in such few words as 
section 6 — 16 brought so much assistamc to the administration of justice, says 
that the (piestion yet suggests itself whothei even these rules give the theory 
of relevancy in its simplest form, and states that they certainly do not show in 
themselves upon wliat principle it is that tliev have been founded. Differing 
from the authoi of the Act in regard to the adequacy of his definition of rele- 
vancy as the conueitiou of events as cause and effect, he woiks out from the 
rules propounded under the Act what he toiiceiies to be a fuller and more 
satisfactory statement He aiiivcs by flua process of e.xposition at exactly 
the same result as Sit James Fitzjames ''tcpheii, but claims for the new rules 
ubich lie suggests that although different in form they are identical with those 
of the Act in tiieir effect (3) * 

3Ir. \niituorth uses the word relevant as .Sir James Fitzjames Stephen 
uses it in the third chapter of his Introduction, .md not ns it is sometimes used 
as co-extensive with admissible. What is thus meant by a relevant fact is a 
fact (hat has a certain degree of ]>robnUve forci AI) such facts are not admis- 
sible They nuiy be e.vcliided under rules of evidence other than those which 
treat of relevancy. For example, us he points out, a fact may be relevant, but 
it may bo one of a kind so easy to fabricate, or so difficult to test, or of so 
suspicious an origin, that it is more convenient to declaie that it shall not be 
taken into consideration at all. With such questions he is not concerned, 
but only uitli tlie simpler and narrower question as to what facts are relevant 
in the strict sense of the Icrm. 

He points out that the ivonl is used in both senses in the Evidence Act, os 
will .appo.ir from a rcfereiue to tbe Table of Contents Part I treats of “ Rele- 
vancy of Facts,” and, in this Part, Cliapter II has several divisional headings 
one of which is ” of the Relevancy of Facts.” Part 1 deals with relevancy in 
Its wide sense ; Chapter 11 of Part I with relevancy m its strict sense The 
ambiguity is unfortunate. Sir Fitzjamcs Stephen has said that relevancy 
is fully defined in sections 6 — II of the Act, and until the double meanmg of 
the word is observed, it seems as Jlr. Wliitworth points out inconsistent with 


(11 Tlivory ol tbe q( EnJeoM. 

3rvt FJ . ISir. IVtice. t«. .vVc obaerre. 
tinn« in Urrliuy to IlKe'i 0«ncr»l l*riocipto« of 
till- Iaw u( I Tiiletice 

(.') Til' "llieory of reUrucj for Ibe porpoeo 
1,1 KTidenee by Rforge Ctiffonl tVlul* 

wc.rtli. g™l Rl , iMl. "itr Rrone- llillotd 
Wl)il«''f-lh o( Ibo Romboy Ct»il Serneo bos lolrly 
(bu tlirory In so 


t^Diiiblet anil tbo fraok acccptaDco of hi» criti* 
M«m by Jlr .Stepbeu cnubl(.s iw to enjoy tlie 
luntcmpUtion as as it is rare, of o con* 

trorersy winch was coded m a real edraacemsat 
of kaoulpfigt'. and in a taanricr {lerfectly oatufy. 
la^ ood honourable |o both ]iartlDa.”-.-ForIn>yMy 
Rttinr, 1876. 
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• ' * ■’ • ’ ” ’ ' • crrtftin tiling's to i)e relevant 

. ' "ectinns n-* these have to tlc- 

■ ■ • * relevant or irrelevant (usin? 

nlcd hy sections (5 — Ifi), that 
tho«e thinil« are not to he excluded or admittnl under rules rclatiii" to subjects 
other than relevancy, uhich would, without the provision made, exclude or 
admit them. 

The’ tlieorv of relevancy is coiicenied with the <|ucstion — Whv is one 
thinu relevant’ and another thinp irrclev.aiit ” There must, 3Ir. Whitworth 
says, he some principle applicable to all cases by which it may he determined 
whether a particular fact is or is not relevant to another fact, without reference 
to a number of rules framed to meet dilTereut classes of cases Tiie purpose 
of judicial enquiries is not a purpose peculiar to them All men upon occasion 
ende.avour to ascertain, as quickly and as s.itisfactonly as they can, whether 
facts unknown to them personally have or have not happened. And what is 
calculated to aid the human mind in such inquiries must be something capable 
of being defined hy the enunciation of its essential dilTcrence, as well as by an 
enumeration of its 'details. Sir .fames Fitzjames Stephen, in tlie tliird Chapter 
of his Introduction to tins Act, has briefly considered this question, and has 
said that relcwincy means the connection of events as cause and effect “ If 
these two words were taken iii their widest acceptation, it would he correct 
to sav that when any theory has been formed winch alleges tho e.Mstence of 
any /act, all facts are relevant which, if th.at theory w.is true, would stand to 
tho fact alleged to exist cither m the rehition of cause or in the relation of effect.” 
Mr. Whitworth criticises this definition .xs follows — •’ But the proviso that 
the words 'cause' and ‘effect’ must betaken in their widest acceptation does 
seem to be sufficient. It seems necessary rather to take them m a trans- 
cendent sense Suppose a man ischarged with stabbing another, and it is alleged 
that at the moment of striking he uttered .i certain expression. WTiat he 
said is by the rules of evidence relevant (not merely upon tlie issue as to his 
intention, hut also) upon the issue whether he stabbed tlie man or not. But 
in what acceptation of the words is his expression a cause or effect of the act 
of stabbing ? Or consider the case of the Whitechapel murder now under in- 
vestigation in London. Upon the issue, Did Wainwright murder Harriet 
Lane ’ It is offered m evidence that the body before the Court is that of a woman 
who never bore children How is this a cause or effect of the fact in issue t 
The widest acceptation of the words ‘ cause ’ and ‘ effect ’ wull not include 
such facts as these. And if wc give them the meaning necessarj- to make true 
the statement that relevancj- means the connection of events as cause and 
effect, then the statement itseU becomes of no use, liecause every fact wnll be 
relevant. No doubt to a being of sucli cap.icity of mtelligence as to see th>* 
whole cau«e of every effect and the whole effect of ever}’ cause, everything that 
ever happened becomes one rigid fact and nothing is irrelevant. But for 
human purposes there is no question that relevancy and irrelevancy are real- 
ities ; the difference between the two is recognizable by an ordinarily human 
capacity, and must be something expressible in ordimiry- language. 

The definition that relevancy means the connection of events os cause and 
effect leaves us, then, m this difficulty that if we take the words m any, even 
tlic widest, comprehensible sense, the definition does not include all Licts 
wliich we know from our experience to be really relevant , and if we give them 
a transcendent meamng based upon our knowledge that dll things precedent 
have gone together to make up the state of things existing at any time, and 
that no fact could ever have existed without the co-existence of e\ery other 
fact that did exist at the s.ame time, then the defiiution includes everj-thing, 
and so ceases to be a definition. 
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Thus the statement that relevancy^ means the connection of events as 
cause and effect, requires some addition, if the words are used in any ordinary 
sense, and some hmitation, if they are given a transcendent sense. 

Mr. Stephen, using the words in the Jatter sense, imposes one limitation 
and declares the practical existence of another. He says, (a) the rule is to be 
subject to the caution that every step in the connection must be made out 
and (b) that %vide, general causes, which apply to all occurrences, are, in most 
cases, admitted, and do not require proof. The first of these limitations goes 
far to get rid of the objection that everything is relevant The connection 
must be discernible, and every step in the connection proved or presumable. 
But if it is meant that each step must be recognizable as a proceeding from 
cause to effect, then, as shown above, thin^ really relevant will be excluded. 
And if any other kind of connection will suffice, then it may be said of both the 
limitations, that they are of httle scr\*ne, that the help they give m deducing 
practical rules from the general principle is small For those rules arc least 
'likely to be appealed to m the case of mdc general causes, or occurrences, the 
connection of which with the fact in issue is not traceable The object of* the 
rules 13 to keep out irrelevant matter that is brought forward. As a fact such 
matter is submitted as endeiiee every <la\ Such matter does not usually 
consist of wide general causes that are admitted nor of occurrences that have 
no connection unth the facts in issue, and therefore these hmitations do not 
exclude it. Therefore these hmitations are not sufficient 


Now as the theory propounded falls short of defimng what relevancy is 
eo we may expect to find in the niles themselves things that cannot be explain- 
ed by the theop'. Agam, as the rules are not deduced from first principles*^ but 
• ' possible that in some unusual 

3 With accuracy the true limit 
! reason, it is possible that the 
. . , confined to the subject of 

relevancy. 


Thus It IS not immediatelj- apparent, from the theory set forth, whv one 
part of a transaction throws light upon anotlicr part which is so distinct from 
the first as to form in itseU a fact in issue. When Mr. Hall shot three or four 
Gackivari soivars aud it was a fact in mne whether he shot a partieular one, 
no doubt the fact that he shot the others increased the prohahihtv of his hav 
ins shot the one is question. But the tlicoly does not afford a ready ewnlsna 
tion of this. ^ 


By section 7 those huts are relevant to facts in issue ‘ which constitute 
the state of things under whicli llicv happened • A Magistrate lately convieted 
some persons of noting, and, the oiijcct of the not having been to offend some 
llimlii religious relormers, he commenced his judgment with a general history 
of religion and religious reformation down to the present time The Jit , "7 
belorc whom the case came on appeal, remarked upon the irrelevancy of this 
and oi course it was utterly useless ; but the rule quoted does not seem to eS 
elude evidence of it. By the same section, facts which nfford an ' opportunity' 
for the octiiirenccol nfact in issue, or rclevnnt facts, arc relevnnt fho thcnjv 
does not e.™hin why, M'lien Mr. Hall shot the sowars, tl.o fart that he hadi 
nfif, L'.aN e lum an opportunity of shooting the man he shot; but it cave him 
equal om.ortuiiity of shooting other persons whom lie did not shoot. Its nan 
ticolar bearing upon the fact in issue to maho it relevant is not explained 

8ertl01i 8 is partly eoucerned with the udiuissibillty of evidence of st ito- 

lurn s. It ...elndc, tfu- substance of the English rule that dccl.araiio™ which 

flrn part of the rn niny ha prD>wL But this has nothing to do with relo- 
vanc) Btnctly no tnllcd. (i-. pv$f, miiarts upon HI. (;) of this section ) 
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Section 9 declares facts nocessatr to ciqilain or introduce a fact in issue to 
he relevant, hut prescribes no test of the iiecessitv. Is there no danger of 
useless matter being brought upon the record un^er this rule on the ground 
that it explains or introduces soroethinp to {ottow ? It is true there is a pro- 
vision, under the law for the examination of iritnesscs, that when either party 
proposes to gi\c eindciice of any fact, the Judge may ask in what manner the fact 
would be relevant, and need not admit it unless he thinks it would be relevant 
(section U'O, Evidence Act) ; but still whether or not the fact is necessary to 
explain or introduce may be a disputable matter. The first illustration savs 
that when the question is whether a given docunient is the will of A, the state 
of .d’s property and of his familv at the date of the alleged will way be rele- 
vant facts. Now, it i'> obsious tfi.at sonic particulars about the property would 
be useful to be known, and some would be useless. 8o the rule seems partly 
to fail of its object, iu that it dots not define what class of particulars is 
relevant. 

. Section 10 is a rule relating tooneparticularland of transaction, conspir- 
acy ; and section 12 refers only to the question of damages. But the mind 
sets to work to ascertain such facts as these in "just the same way as any other 
facts, and it does not appear why special rules arc requisite. ^\1ien any person 
is charged with conspiracy, one of the facts in issue is the existence of the con- 
spiracy, its absolute existence without reference to the accused person ; and 
nom the nature of the thing itself, requinng as it does the action of more than 
one mind, it is to be expected that causes of it and effects of it will be found 
existing outside the mind, and without the knowledge, of a particular person. 
Therefore no rule is reouired to make such causes or effects or other connected 
facts relevant to the ^act m issue. 

But the rule goes cu to declare that such facts are rcleiant also for the 
purpose of showing that the accused person was a party to tl e conspiracy. 
iVell, if such facts will show that, clearly they arc in very truth relevant. But 
it is obsnous that very many such facts will haveno bearing whatever upon the 
question of the accused person’s complicity. And it seems an error in the rule 
to declare all such facts relevant for that purpose, instead of showing which 
are and which are not. Consider some such conspiracy as that which went by 
the name of Femanism. Suppose a man is being tried in Ireland for so con- 
sniriRg. Suppose he had been in prison for a month before trial. Suppose the 
Court had received abundant cMdence of the existence, nature and objects of 
the conspiracy. Still, under this rule the Court could not refuse to listen to 
Witnesses just arrived from Ameiica stating that a party of Fenians had burnt 
a farm there a fortnight before the day of tnM — thus to proie the accused 
person’s complicity in the conspiracy. 

Section 14 declares that facts which show the existence of any state of 
mind are relevant when the eiustencc of such ‘ state of mind ’ is m issue or 
relevant. LooVung at the illustration, it seems doubtbil whether the eipres- 
s’on ‘ state of mind ’ is wide en 0 Uf;b. One of the states of mmd mentioned is 
‘ knowledge ’ TUustration (f) is an example ot this. There the question is 
whether a man knew that his dog was ferocious ; and the facts that the dog bad 
bitten several persons and that they had con.plained to the owner are relevant 
These facts are really connected with tne fact in issue through the owner’s 
knowledge. But Illus. (cq al<o purports to be an example of a fa^t being rele* 
\ant as tending to show knowledge The question there is whether a person 
found in possession of a stolen article knew that it was stolen , and it is said 
that the fact that, at the same time, ht was m possession of many other stolen 
articles is relevant as tending to show that he knew each and all of the articles 
to be stolen. Ko doubt the fact is relevant, but it is not through the receiver’s 
knowledge that it is connected with the fact in issue. What it proves is not a 
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state of mind, but a habit, a habit which makes the receiving with a guilty 
knowledge a more likely fact than it would be without proof of the habit.” 

Mr. Whitworth then proceeds to propound his tlieory of relevancy with the 
new rules which he deduces from it — 

“ Every fact in issue may be affirmed or denied ; and that not merely in 
the bare form in whicb it may he stated as a fact m issue, but m every detail 
of the meaning of tbat statement. The whole includes the part . if anv fact is 
affirmed as a whole, any part of it may be affirmed or denied . anything' implied 
by an affirmation is really part of that affirmation and may be expressly affirm- 
ed or denied. It may be m issue merely. Did A murder B ^ But if. as the 
affirmation is inquired into, it is foimd to mean tbat A murdered B at a partic- 
ular bout and a particular place, then, that A was in that place at that, hour, 
m.iy be affirmed or denied The issue may he merely. Did Wainwright murder 
Harriet Lane ’ But if those affirmum it piodme a body sapng it is Harriet 
Lane’s, then anytlung showing that it is or h not may be put forward. Or the 
issue may be, did the accused person attempt to poison Colonel Phoyre ? But 
if it is found th.it the charge means tbat the a< fused person put arsenic into a 
glass of sherbet which, from his knowledge of Colonel Phavre’s habits, he knew 
Colonel Phayre would dniik then Colonel Pha\re's h.ilnt of diinUu'' sherbet 
at a particular time .and the prisoner’s kiiowU*ds.'« of this are parts of the fact 
in issue 

But besides the matters express)} .n \irtuilly m issue some surrounding 
matters mav aid in determining an iinkiiown f.tf’t Knowing that the pro- 
gress of e\ eats is from c.iuse to effea. any tact that seems likely to have caused 
the fact to he determined, or any fact that suggests the fact to be determined 
as a cause of it, may he of use 

Again, one cause may have many ellerts and the cause mav be ascertain- 
able from one effect as well as from another. If then in eudcavo'urine to ascer- 
tain wliethet a particular event has happened we see some other event that 
suggests as its cause something that would probably have caused the thing wo 
want to .iscertain, then that event will be of use. For example, we want to 
ascertain whether A stabbed B, and we hear that on the occasion on which he is 
8.iid to have done so, A said to B, ‘‘ then die ” Now this seems to imply lust 
such volition employing the tongue as would employing .m armed hand stab B 
The words and the fact in issue arc cHecta of the same volition. Similarly 
were -1 charged with poisoiuiig B, the L-wt that before the death of B he pro- 
cured poison of the land th.it w.is administered to B would be relevant. The 
procuring tlic poison is on effect of n cause which might be the cause of the fact 
in issue. 

Thus there are four ckisses of fact which aid m doterimiung a fact in issue ; 

(1) An'j jinrt of thv fad alleged or nng fad imyhed bg the fad alleged , 

(2) Amj cen/fr of the fad; 

(3) Any effect of the fad ; 

(4) Any fact hnnug a common came mth the fact in hsue. 

Hut it is not the whole of tlii-se facts that are of us.- Pome facts connect- 
ed with the fact in issue in one of tin* four wiijs montioiiod may be of a general 
nature, c.MSting whether or not the fact in issue happened and therefore imji- 
c.iting nothing as to whether it hnpinuied or not. For example • A is ch.irged 
with the murder of B by pushing him over a jirccipice. Hero the fall of B(o 
tlie ground after lie was pushed 0 \er has miieli a cause of his death us the push- 
ing <i\er. ami us much an effect of the push ns his death is. But gruMtation is 
a gi iier.il Lict nml exists ull thesinie wlietluT B went over the pre. ipicc or not, 
.nitl proof of It IS th'-refore needless. 
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?Tirh j.r/i'T.i) f»rf« th/-rr tin} J*#* ronr'vfrfl triffi fhc Itct in 
»«*«** in orip •'{ til** four w»v* Imt witli Mirli a \frv »li^ht Ix’iriiic upon it thiit 
tlirir prolnfixo t« «inn«> n«. lor iti'tatirr. if n iiovi*li quarrel 

o! fifty yrar» ato wrrr lor«.ir«l to piovp ill-lrrli-j: l.«twrcn twomfn 

win) l.ar] joiiKnl m pirln'r-lnp twri.t\ \rir« Ivfoff 

To mcTt l*ot*i tlif*.' of « on«* pfo\i*o onK m n-<jni«lt'- tiameli, 

that no faft i« trlfvant t" fx».i4}ft t.nfrx if mol/* ih' riMUrcr -•/ t^nt l^^hrr 
hirlv. Jt ja not nrrrwra to •.t\ analluns: of the (lejrrrt' <>1 profialnliM tl'f fart 
im3*t rajsr. The teat la olmotia The .Imfce who ha« eventnalh to <leci)le 
whither the fart in i»«ne i« proae*] or not. mu«t ileride whi-ther t}.r tncl "fjfrri' 
tn rtnf/nor tri7/. »/ ^ ro'W. ntit htm tn (hit 

Tl'.e tlniira*. then. »o far n« wr h.avr pone, is thl* Tho»e farts are relevant 
to n fart in issue, the rTi«tenee of «hirli makes the rxistenre of the fart in is«ue 
more pmhahlr, ninl they are found to W conneeteil with the fart in i*<ue in one 
of these WAVS, n* Iwint’, f*?) part of the fart in i'sue, |A) cau«e of it. (rf rfTert of it, 
<'T (tf) nn eflert of n rau'e of it. 

Hut as, relyinp ui*on the principle ih.it eficcts follow raii«es. we t-ake from 
the Rurrnundinp eircuni'tanees f-icts that appear to prnhahle causes or pro- 
hahle efyects of a fart unknown, ns a means of provinp »t ; so, upon the same 

f 'rinfiple we may fir«t eou«uler what would he prohahle causes or efieeta of the 
act unknown and look upon their nlwence as a mc.ans of disprn\inp it. 

Tlierefore in addition to the four class<.*s of hiets above mentioned, which 
may U* s.iid to Ik* positively relevant, we have the followinu four clastr* tr^'cX 
tntiif U Cfl/W nrf/otiiWy rr/r«vin< : («) f.icts showinp the ahsi'nce of wh,at micht 
he expcctesl as part of a fact in issue or of what seems to he implied by a fact 
in issue ; (h) facts showinc the alienee of cause of the fact in issue ; (c) facts 
showiiip the ahsenco of eflee-t of the fact in issue ; (if) facts sliowinp the absence 
of effects (other than the fact In issue) of the proh-ible cause of the fact in issue. 
And as it is cs.sential to f.acts positiscly relevant that they make t?ie f.ict in 
issue more likely, so those facts only are nepatively relevant which make the 
ixistence of tlie fact in issue less likely. 

Apain, as facts are relevant only by reason of their hoinp connected w-ith 
the fact in issue, it follows that to disprove the connection of an alleged rele- 
vant fact with the fact in issue is as cflRcocious as to disprove the existence of 
the fact- To show, for instanic, that an ollegcil cause of a fact in issue would 
not really h.ave as effect the fact in issue ; or to show tlj.at nn alleged effect of a 
fact in issue is rcallr the effect of some other cause, does as well as to show that 
the alleged facts neier existed. And as the connection of an alleged relevant 
fact may he disputed, so it may be affirmed in anticipation of dispute. That 
is to say, all facts which tend to prove or disprove the connection in the way of 
relea’ancy between facts iii issue and alleged relevant facts are themselves 
relevant. 

As relevant facts may be proved and as the mode of proof of any f.act is 
(bevond the affirmation of witnesses of the fact) by means of hacts relevant to 
It, It follows that “ facts relevant to relevant facts are themselves relevant.” 

These considerations suggested to Mr. •Whitworth the following rules, 
which he considered sufficient to decide, aud the simplest test by which to de- 
cide, whether any fact offered in eaidence is relevant : — 

Rule I. — No fact is relevant which does not inake-the existence of a fact 
in issue more likely or unlikely, and that to such a depreo ns the Judge consi- 
ders will aid him in deciding the issue. 
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Rule II.— Subject to KiJe I, the following facts aie relevant : 

(1) Facts which are part of, or which are implied by, a fact in issue ; or 

which show the absence of what might be expected as a part of, 
or would seem to be implied by, a fact in issue ; 

(2) Facts which ate a cause, or which show the absence of what might 

bo expected as a cause, of a fact m issue , 

(3) Facts which are an effect or which show the absence of what might 

be expected as an effect of a fact in issue , 

(4} Facta which are an effect of a cause, or which show the absence of 
what might be expected as an effect of a cause, of a fact in issue. 
Rule III. — Facts which affirm or deny the relevancy of facts alleged to 
be relevant under Rule II are relevant 

Rule IV. — Facts relevant to relevant facts are relevant 
Mr. "Whitworth gives a single example of each land of relevancy according 
to his rlassification, tahing all examples from a simple case, that of Muller, 
who was tried for the murder of an old gentleman, a banxer, named Briggs, by 
beating him with a life-preserver, as they were travelling together by rail, and 
then throwing him out of the tram. Muller tried to make bis escape to Ame- 
rica, hut was pursued and anested on his arrival there. One point urged in 
the prisoner’s defence was that he was not phvsically strong enough to commit 
the murder as alleged His object appears to be robbery 

The kinds of relevancy according to Rule II are four , but, as the first 
clause contains two classes with an apparent difference, they may, Mr. Whit- 
worth says, be taken for the purpose of illustration as five , and as each kind 
may be either positive or negative, the number become^ ton. And as by Rule 
III the connection of a fact mth the fact m issue may bo disputed as well as its 
existence, the number of illustrations reijuired is twenty 
These he give* in order as cited in the footnc>te(l) • 


(1) (<j) Pari of fad «» u/iie.— It would bo relo* 
Tont to proro that, ot the time the effenee ww 
eoid to be committed, • mtiine by the roid«id» 
got • gUmpic, M the troin pMsed. of tbe pruoner 
(teodiog up In tbe esmege with hu henil raiwd 
obore hif bead. 

1%) Ditfulitf] Iht (onntrlioit —It would be rele- 
rant to ehow that *t the time in queetioo. the 
pruoner ha<l orcuina to clo^e u lenlilator m the 
top of the ramage 

{«) Aittoef of irhal mijit S* erpotifd a» part 
of Hf fad in It would be releruat to 

tbew tluit DO noi*^ wot heard br the occiipwib 
of (he next comportment. 

(/) iD>*p»/iii7 Mr tonnet/f ai.— ft would be 
relertat to »hew lh%t (be Occupant* ot Che next 
compinment were iut uleep 

(e) Pott imp/ie/ Ji/ a fart •« Mtue.— It wooM be 
relerant to thow that Jfuller ?ra« armed wiOi a 
weapon. . ♦ 

1/1 Duyntint Me It •mull be 

relerant to ehow (hat •och a weapon eoull not 
hare teu.w>l (he rinrLi fuuu I on the bolt. 

(;) A'-KOfr of firl tmfJu.i fcy fart tn 14W —It 
wouM Iw releront to ihow that trolter wa< ph)- 

M) />npvfi«; M. r->eitn-ri <« — It wouU b» 


felecaut to ihow that under tite circumatanoo 
but litUe strength wo* required. 

(•) Caste.— It would be relerant to show that 
sir. Briggs had done Sluller some greot injury 
01 Ditpuhwj Me eonneetioR — It tiould be 
relerant to show that Muller nse not anace 
that It wn» Sir Brigg* who had done him the 

(t) <16«enee of MK»e. — It would be relevant 
to show that Mr. Briggt had nothing valuable 
about him to tempt a robber 
{t) liupvUng Me eonnertion — It would bo 
relevant to show that Sluller bod reaeon to believe 
that Sir. Briggi hod valuables m hi* posseistoo. 

(») Egtrj.~\t would be relevant to show that 
immediatelv after the oncurtetice Sluller took 
passage for America 

(a) Diifniting tKt eonntcUon ~\t would bo 
relevant to show that Sluller had audjen and urgent 
bujinesi thot railed him to America 
(«) Aitrati af e|7<ct — It would be relevant to 
•ho* that the railway carnage bore no marts of 

a struggh'. 

(p) Diipulinj Iht eon7i'tl‘'ni.-~li wouH bo 
reivTant to show that Sir. Briggs was too olt 
ao-l feeble to ofTcr anv consi.lnraWo fiwistanee 
fyj Sftt'tofa ratttofafarnaiirvt.^nwoaiii 
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After giN-inj: tJiJ* uncle rxamj»]e of rich Uti'l of relevancy acronlinc to hi< 
ol.wififation, Mr. \\ hitwortli |»rf*rp«!s to <!crMe by teferenft' to tlip nl*<ivc rulc5 
all the rA«e^ qunt«vl m «llu«tr.»tton of the rule* i>et forth In thi* Act and »hows 
that hi* rul{^ are xlentical in rflect trjth the law hj refrrenre to them of the 
illu*tration8 in the ,\ct a* follow* — 

SnCTIOS f> ///ll•frrtflrtn. — For upon etammation r\cr}' i>art of a 
transaction will l»e found to l>e eonnecte<l with r\erj' other part a* cau«c or 
effect or a* effect* of one ra««e 

lOvftrntinn (6), (2). — That war w.i* waced i« one of the fact* in i«sue. 
The«e occurrence* are i>art of that fart. 

///titfrorion {() (.*1).— Ue*ide* the fact of the publication there may he in 
t«5Uc the <^ue«tJott of if* pool faith or miljce, of the 8cn«e in nhich the words 
were u«e<l. whether the occn«ion tia* privileced or not. Other part.* of the cor- 
respondence may he cause* or effect* of the puhlication. or effect* of D’s good 
faith or malice, or effect* of the words lia\nng been ii*eil in n narticuhar sense, 
or effect* of a relationship between the parties showing tliat the occasion was 
or w.as not pnnieped 

/fftMtrnfion (<f). (4). --Each dthveiy i* a relevant fact a* beiny part of the 
fact in issue, Did the pood* pa** from to .1 1 . 

SECTION* " llluslrat\<in (a), (&).-— The first fact is relevant a* a fact im- 
plied by the fact in issue, and thestecond »s relevant a* a cause of the fact in issue. 

/flusfrotion (h), (0).— -The m.ark* are relevant facts a* effects of part ot the 
fact m issue. 

/lluif ration (c), (7). — That D wa* Ul before the symptoms ascribed to poison. 
IB relevant as denying the connection of cause anj effect between the lact in 
Issue (the poisomnc) and the relevant fact (the death) : that B was well is rele- 
vant as asserting this connection. The luibits of B arc, if it is alleged that the 


br frlenat to ibow th*t ItolWr tud Jost Moo 

prouiird tUQiMir «1(h • Ue~pfr*«fyrr 

(r) Ihf canHtdtoH —It wOqM bo 

rvleT>at to (bow tbot MuU«r ontiripoUil 
TioIenc« to UnueU on the ds^ in <iu<(tioa. 

(() dbKnc< of tffnt of eouf of fact in It 

would be nleT(Dt to (how tb(t StuUer «ad )lr. 
Bnilg* bkd tr»reUed together (or s loag dia* 
tenre before the f(t(l occurrence, nod th*t 
through BUtb(ttimeMu]lerb»drqu(l opportunity 
(0 (tUck ill. Urigg* end h»d not done lo, 

|f) Dt$putiHj the tOHTuetion . — It wOold be 
relerdnC to (liou (bat JIuIlcr bod aacertuned 
bow {(r Mr. Bngge waa going to trarei, tod that 
he (MuUer) could beet effect bu escape by getting 
uut at (ome place the tram came to alter the oe. 

(1) A u accueed of the murdec of U by beating 
him IVhatcTer waa (sid or done by .1 or A Or 
the byetaaden at the beating or (o abortly before 
or after it as to form part of the tranaaction. u a 
relevant fact. 

(2) A 11 accused of waging war against the 
Queen bv taking part w armed Iniorreclion in 
which property la desirojed, troopa are attacked 
and gaola are broken open. The occurrence of 
these facts is relevant as forming part of the gMi- 


ml transaetlon though A may not hare been 
present at all of them. 

(3) A lues B for a bbel contained in a lettar 
forming part of a correipondence X.ett«ra 
between the parties relating to tho object out of 
which the Lbel ame and (ormiiig part ot the cor* 
reapuDdence in which it is contained are relevant 
(acta though they do not contain the libel itself. 

(4) The question is whether certain goods or. 
dered from D were delivered to A. The goods 
were delivered to several intermediate parties sne- 
cessively. Each delivery is a relevant fact 

<S) The question is w bether A robbed B The 
facta that shortly before the robbery B went to a 
fair with money in his possession and that he 
showed it, or mentioned the (set that he had it, 
to a third person are relevant. 

(5) The question is whether A murdered B. 
Marks on the ground produced by a struggle at 
or near the place where the murder waa 
committed, are relevant (acts. 

(7) The question la whether d poisoned B. The 
state of B'e health before the symptoms asenbed 
to poison and habits of ^^known to A which 
afforded an opportunity (or the administra- 
tiMi of poison are relevant facts. 
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opportunity was availed oi, relevant as part of the fact in issue. (If the oppor- 
tunity was' not availed of, the habits are not relevant ) 

SECTION 8 : Illustration (a), (I).— The facts are relevant as causes of the 
fact in issue. 

Illustration (i), (2). — The fact is relevant as a cause of the fact in issue. 
Illustration (c), (3). — The fact is relevant as an effect of a cause of the fact 
in issue. 

'Illustration (d), (4). — The facts arc relevant as effects of the cause of the 
fact in issue. 

IlliLStration (e)> (5). — The facts are reler'ant . for they are all effects of the 
immediate cause (namely, A*s resolntioii to commit the offence) of the fact in 
issue. 

lllusiralion (/), (6). — The latter fact is lelevant as an effect of the fact in 
issue, and the former as a cause of the latter As to the sense m which Cs 
statement is relevant, see remarh*? bclon, illnstration (/), post 

Illustration (j), (7) — Foi /I's comp aw<u without making any answer is 
an effect of the fact m issue, and the other tuo facts are causes of that effect. 

Illustration (A), (8). — The first fact is relevant as an effect of the fact in 
issue, and the second as a cause of that effect 

Illustration (i). (9)- — The facts are relevant as effects of a fact in issue 
Illustration (;), (10).— The fads are relerant as effects of the fact in issue. 
The illustration goes on to say that the fact that uiihout making a complaint 
she said that she had been ravished, is not relevant as conduct under section 8, 
though it may be reles'ant as a dying declaration or as corroborative evidence. 
Now here, as .Mr. Whitworth points out. the str.ct use of the term • relevant ’ 


(\) A J« fn«l tor fh» murOcr of B. ThM A 
tnuMc(<^ C\ thfit B ka«H tbat A ha<l murdoml 
r. nnd lh«f B had (fifd to oTforf monry from A, 
fpj iLfratrnins to maVc hi* hoowlrdge public 
arr frlf>»nl 

<2) A aurii /lupon a bond for fho pijmrtlt of 
monec. B dmics the mahint' of tbe ImiihI. The 
fart ibat b( the lime «hea (he bond waa allejrcd 
ia Ir- mai/e, B rr^oired jneurj for a pirtwuUr 
puri'Ote I* relerant 

(3( A i* tried for the murder tA B hj pitfoon 
The fart tbst before the clentb of II. .4 pminred 
pt>i«on fimilaf to that «hicfa wa* admmi'leted fo 

f rel-eant. 

(I) The i|UC«iion vhrther • certain doru 
ment i* the «iU of A. The fart# (hat not fune 
lefore the d tte ol the Bllepr,} will. A fnn/lo Inqoirt 
into rnattrn to which the proTiwoiu of the*lleiri«l 
wi'l frl\ie. that he corwulteil r»klb in reference to 
riokiDK the w ill. ami that he rnu*e<l drafta of other 
willa to le- prejuimi id wlileh he dxl not npfimn. 
are rrh-rant 

(5) A »• *CptiM*l tif I* crime The act* that 
tiUier tefeie or at the lime of. or aflir the 
a'irVK-I rnme. 1 j'roThl'.i eeefenee which would 

tcbl Incite to the factiiof the raw anaptoar* 
aoce IxearaMe to himwlf. Or thii be aleetrotrn) 
rr C« or* ah«l ei l-I- lice, c-r | rrteateal the |•reaellre, 
rr ]ruute,| llie alwrier of {■ere'uia who miflht 


h.ire been nitne«tM, or auhomed persona to (pTe 
fakoecKlence respecting it, are relevant 

(6) The question i* whether J robbed £ Thi* 
facta that, after B vtn robbed, C said m A 'i pre-a 
eencp ‘ The police are coming to look for the man 
who robbed B." and that immediately afterward* 

(7) The question IS whether A owes B JO.OnO 

nifiei » The facts that A eskcA C to fend him 
money, and that Ji said to T in /I '» presence and 
beanne, “ I ixlvuc you not to trust A, for he owes 
ft rupee*,” and that 4 went away without 

maliine an\ answer, are rele\ant facts 

(«| The nupsfion w whether A committed a 
crtme. The fact that A ahoconde,! after receiv** 
Inga fetter warning him that mquirv wa* fa-ing 
Rlwle for the rnmintl. and the contents ol the 
letter are reJeranf 

(U| .1 I* acru"e.i of a crime The ftet* fhit 
after the «omnii«sion of the allegpd crime he 
almeondiil. or was in possession of projM-rt^ or 
tbo jifonvsis ol jiro[KrtJ acqiiireil bt the enme. 
orattempteif foeonn'aHhinjri which were or might 
hare liren iiani In eommilHiig if. are refesanl. 

(lOJ Tlie Ijtie.lion Is whether I was ravishcf 
Tlie facts tint shortiv after the allegcl fa(s> »he 
ifusSe a eoinplaint reliling to the rnme. the cir- 
rumstaiire* iimlef which, and the term* in 
wf.wli the remiJsint was riiiwle are relevant 
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l;a« l>rpn ilrpnrlf^l frnin Tlirtt t!n* wotnan mkI fli*- had bfrii ra\i«b^(l j« n-Io* 
\nnt. tbonph i 1 «lnr« not Inllnw that It aiimi««ihV. Tlio fact dcclaroa when 
Ftatement^ of fact in i»«iic or rdexant fart* may hr proxeci. When the atatr- 
rnctit t« a dvinu dcchratmn i* one iiiMAtirr . that Mirh Ftatcnicnta max' tinder 
<rnain ctmun^lanf c« Jh proxnl a« Torrol'oratixr rxtdcnrr i« nnotlicr, and 
another i« to till* cficy t that xxl)en the rondort of any j>er*nn i* a rrlex'nnt fact, 
hi* ftatcmcnle accoinpanxinc rxphimntt that rondnet. or statement* made 
to film or m In* lie.xrinj; .ifTectini: that romhict, may l>e proved. Thi* hn* 
not limp to d<* with relex ,inf X an«l the rule reem* out of place m Feet inn 8 . It 
I* hecanve tlie woman'* *iatement xxithniit complaint i* not admi**ihle under 
thi* rule, that the Act »-\x« thax utatement I* “ ix«l relevant ft* conduct under 
fin* Fcrtion ' ?*ci alxixe in llhi«tratjon* (/). (5), (A), eonie of the relex'nnt 
fact* are statement* Thex are n 1 «o ndmi*«ihie 3* l*einp connected xxith con- 
duct Thex are •implv prnnoimceil telex-atil. It i* plain that it 1* meant 
tint they ijMX he prox ed llut that the *tatement* are relevant ill tlie ptnet 
een«c i« -iifTincnt for tlie present pMr|>a<e. 

lUutiratinn (i) (1| — The fact* in the fir*t sentence of the illu*trntinn are 
relevant a* efltct* of the fact in i«*tie. The f.act that he said he had hceii 
rohhe<l. Without niakitip any lomplaint. 1* relex'nnt, tlionph xxlirther it i* 
admi«*ihle or not depends upon the Uw relating to the tjiiestion xxliat *tntement'‘ 
may he proveil. 

SECTION 0 ///iMfrotion (0), ( 2 ). — The Act s.ayH the state of A't property 
and of 111* family at tlie date of the alleged "ill may he relevant facts. Ilut it 
rnar he «tnted ah«nlntely that so much of the state of .-IV propertv or of hi* 
family ns shows prohahle cause for his makinp such a will as tlic nlleped one, 
or ns shows the nliscncc of such jirohahle (au«e, is relevant. 

///iisfrn/ioji (?/), ( 3 ) —Upon this issue so miichof the position and relations 
of the parties at tlie time when the lihef xxas published as shows cause for li's 
puhlishuiK a true libel or a false one, or the fth-ence of sncli causes and so 
much as hears upon the matter assprteil in the lihel as cause of its truth or 
otherwise, is relevant. 

The particulars of a dispute between A and /? about a matter unconnected 
with the allepod libel are, the illustration says, irrelexnnt, because they do not 
make any fact in issue more or less likely to liax'e happened. But the fact that 
there xvas a dispute is rclcx’ant if it affected any part of the position and rela- 
tion* of the parties defined above. 

lUustratwn (c), ( 4 ). — The ahscondinp w relexMnt as an effect of the fact 
in issue 

The fact of the sudden call is relex-ant os denying the connection of cause 
and effect between the fact in issue and the alleged relex'ant lact. 

The details furtlicr than aa stated in the illustration do not make the fact 
in issue more likely or unlikely to hax'c happened. 


(1) Tlir qupsfion i« whether A was roMirf 
The fact that, soon alter thr ollegni rohbprj, li<* 
ma<Ir a complaint relating to the offence, thr cir- 
cumMaiitct umicr which and the term* in which 
thcrompUint wa* mule, arc relevant 

(2) The qucation Ih whether a gnen dcKummt 
■■ the will of A 

(3) A auea li for a libel imputing disgraceful 

conduct to wf ; II affirm* that the matter alleged 
to be liliellou* i* true, , 

(4) A u acrusr<l of a crime The fact that 


toon after the cominiaaioit of the crime A abscon* 
ded from biahouae.ia relex ant under a S a* conduct 
auhorquent to, and affected hr facts id u«ue. The 
fact that at thr time he left home, he had sudden 
WDd UTgeot business at the place to which he went, 
1 * reirrant aa tending to explain the fact that hp 
left home euddenlv . The details of the busioeas 
on which he left are not relexant. except m so far 
aa llrtw atr necrasarj' to show that the business 
wws sudden or urgent. 
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Illu$traiio}i (J), (1). — This statemeut is relevant as affitniing the connec- 
tion ol cause and eSect betireen the fact in issue (B's persuasion) and the rele- 
vant fact (0*8 leaving A*» semce). 

Illustration (e), (2). — H'a statemeut is relevant as an effect of a fact in 
issue. 

Illustration ()), (3). — That the not occurred is a fact m issue, and the cries 
of the mob are relevant as parts or as effects of the fact. 

SECTION 10 : 7Bt«fr<W*on, (4). — And any of these facts that ore so con- 
nected with, the other fact in issue, A’i complicity, as to make it more or less 
likely, are relevant for that purpose also 

SECTION 11 /Bustration (a), (5) — Presence at Lahore is relevant .as 
denying a part of the fact in issue. The other fact is relevant as making a part 
of the fact in issue unlikely. 

Illustralton (6), (6). — ^That the crime was committed is adduced ns an effect 
of the fact in issue that A committed it To show that some other person 
committed it is relevant as denpng the connection of cause and effect between 
the fact in issue and relevant fact ; and to show that no other person committed 
it IS relevant as affirming that connection, 

SECTION 12; f7). — For the amount of damages is a fact in issue, and any 
fact which will enable the Court to determine it mil be found to be connected 
with the fact in issue in one of the ways specified 

SECTION 13 • Illustration, (8).— -The deed is relevant as a cause of the fact 
in issue. The mortgage is relevant as an effect of the father’s right, wIUcIi U 
relevant as a cause of A's right. The subsequent grant of A's is relevant as 
denying a fact implied bv that relevant fact. Particular instances of exercise 
of the right are relevant facts as effects of the father’s tight. And instances in 


(1) A tae» B tot ladacitiz Cto break aceatract 
«t Mtewe made by h\m wib/I. C.oaWaetftg A'* 
aerriee, *ay» to A, “ I »m iramg you becoose 

n has made me a belter oaer" TIus eUlemetit 

11 a relevaut fact as erplwxatoiy of C'4 coudoct 

pt • 

B laji, a» he ddiveri it, A lay* ‘ you are to hide 
thu ’ IT# itatemeot i* releraBl as erpUnatory 
of » fact which u part of the transaction 
(3} A IS tried for » not and is proved to have 
marched at (he head of a mob The cnes of the 
mob are leWaut, as esplaaatory of the nature of 
the tcnc^aetioa 

(4) Reasonable ground exute for belienng that 
•■1 has joined in a conspiracy to wage war against 
the Qneen. 

The fact that B procured amu in Europe for 
the purpose of the conspnacy, C eoQeeted money 
m Calcutta for a like object, D persuaded persona 
to join the conspiracy in Bombay, Epablished 
untings advocating the object in view in Agra, 
and F trani'n'*'*-' ” ' 



of ‘ 




persons by whom they irere done were straageri 
to hint, and although they may have talwa place 
before he jorned the conspiracy or after be left it. 

(S) The question is whether A committed a 
cnene at Calcutta on the certain day. The fact 
that, on that day, A was at Lahore is rrlevaot 
The fact that near the time when the crime was 
coiomitted A was at a distance from the place 
where it was committed, which would render 
It highly improhible, though not impossible, that 
he committed it. is relevant 

(8) The qacstion u whether A committed a 
crime The circuustancei are such that the crime 
mast have been committed by A, B, C or D 
Everyfactwhichihowsthst the enme could have 
been committed by no one else and that it was not 
committed by either B, C or D, is relevant 

(7) In suits m which damages are claimed, any 
fact which will enable the Court to determine the 
amount of damages which ought to be awarded 
IS relevant 

(8) Tbs question is whether A has a right to a 
fisheiy. A deed conferring the fishery on A’o an- 
cestor’s a mortgage of the fishery by A’s father, a 
subse<iuent grant of the fishery by A’t father, irre. 
eoncilenblc with the mortgage, partiruhr instaiices 
in which A’s father eiereised the right, or in which 
tbo exercise of the nght was stopped by A's neigh' 
hours, are relevant facts 
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mIucIi the rxprri'c of thr nirlit u rfp »to|ipo<| Arr rf!<’\rtiit n* rontr.nlirtiiiy 
rrlcvant f,ict« 

SECTION 14 : lUuttraltnn (n), {!). — ^Tlir (act that, at the Bamc time, he 

in pft**e««ion ot many other stolen artirlea trlevant as an effect of a habit 
of recenSnp stolen pood*, the habit Wins rrlev,int a» a eati'e of his receiving the 
particular article anth a knowletlpe that it \ar.s Btolen. 

IUur!r<iii<yn (b), (2J.— The fact is relevant as effects of a habit, ^rhtch habit 
is a cause of his ileltvennp the particular piece with a knnwledpe that it was 
counterfeit. 

lUuttrnlion (e), (3). — The facts arc relevant as the causes of a fact m 
issue, li't knonledpe that the dog was ferocious. 

/ffiatrction (rf). (4).— For •■f’s knowledge on the previous occasions arc a 
cau*e of his knouledpe on the occasion in ijuestion, and that there was not 
time for the previous lulls to be transmitted to him liy the pavee if the payee 
had been a real person is a cau«e of lus knonledge on previous occasions, and 
the fact that .1 accepted the bills is an affimiation of tne connection of cause 
and effect between the fact eoneominp time and the fact of /f’s knowledge. 

If/mfrafion (e), (0). — The fact of nrcnoiis publications is relevant as an 
effect of the same eau«e as that of whicn the f.act in issue is an effect. 

The fact that there was no previous ouarret Iwtwecn .1 and D, is relevant 
os allccing absence of fact in issue The fact that A repotted the matter as he 
heard it is relcaant ns denying the connection of cause and effect between the 
two facts, the malicious intention and the publication. 

/ffujtrfltiOH (/), (0).— For A's good faith is in issue, t.c., did A, when he 
represented C ns solvent, think him sols'cnt * is an issue. As C’s insolvency 
may be put forward on one side as a cause of d’« thintang him not solvent, so, 
that lus neighbours and persons dealing with him supposed liim to bo solvent, 
may be put forward as effects of causes which are causes also of <4’s linking 
him solvent. Thus the neighbour’s suppositions arc effects of causes of n fact 
in issue. 


(1) ^Uftccuwdol iTcemngttolcn gooUi. know, 
tog th'm to be itolen It u prorrd thut he w&s lo 
poeaesttoa ot • p^rticuler etolea arUcle The fert 
thet 4t the mme time he in powMion of nuinj 
other (tolen articlea is relerent, M tending lo ebow 
that be knew each and all of the articles of which 
he was in possesaion to be stolen. 

(2) A u accused ot fraudulently deUrenng to 
another person a piece of counterfeit com which 
at the time when he delivered it. he knew to be 
counterfeit. The fact that at the time of its deli 
very A was possessed of a number of other piecee 
of counterfeit com is relevant (The rest of the 
Illustration was added after Jlr. Whitworth’s pam- 
phlet by Act III of 1891) 

(3) A sues B (or damage done by a dog of S’r 
which B knew to be ferocious. The (act that 
the dog had previously bitten X, T, sndZandthat 
they had made romplainfs to B. are relevant 

(4) The question ts whether A, the acceptor of 
a bill of exchange, knew that the name ot (ho 
payee was fictitious. 

The fact that A hail accepted other bills drawn 


in tbe same mauner before they could have been 
traosoiltted lo faim by the payee if the payee had 
bevn • real person, is relevant, as shosnng that A 
knew that the pajee was a fictitious person 

(5) A IS accused of defammg it by publishing 
an imputation intended to barn the reputation 
of B The (act of previous publications by A 
i^pectmg B, showing iU-wiU, on the part of A 
towards B is relevant as proving A's intention 
to harm B'l reputation by the particular publi- 
cation in question. The facts that there was no 
previous quarrel between A and B, and that B 
repeated the matter complained of as he heard it, 
are relevant as showing that A did not mtend to 
harm the reputation of B. 

(0) A IS sued by B for fraudulently repreeeni- 
ing to {{that C was solvent, whereby £, being in- 
duced to trust C. who was insolvent, suffered loss 
The bet that, at the time when A represented C 
to be solvent, C uai supposed to be sohent by 
his neighbours and by persons dealing with him. 
IS relevant, as showing that A made the repre* 
sentatiOD m good faith 
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fHus«rn(ion(g), (1).— The fact that^ paid C for the work in question is re- 
levant. For it is in issue. — ^vas B'a contnict witli A ? Therefore that .1 con- 
tracted for the same piece of work with C is relevant .as showin*: ahsence of 
cause to contract wth 5, ami that he paid C i« relevant .as an efTect of the re- 
lev.snt f.act that he contracted with C. 

UlustTation (A), (2). — The fact of notice is relev.mtas .» cause of his know- 
ledtre that the real owner could lie found. 

The other fact is relcrant a« shoiiinif that the alleged c-airsc of the fact in 
issue h.ad not the effect of causing the f.ict in issue. 

Illustrniton (i), (3). — For A** intention is a fact in issue. The fact is one 
which may continue through a sp.ice of time, .mil the prenous shooting is an 
effect of it. 

lUustration (j), (4). — For the intention to caiiee fear is a fact in issue. It 
is a fact capable of prolonged existence, and the previous letters may he effects 
of it. 

Should it. however, he objected that the fact in issue is intention at a p.ar- 
ticular moment and not intention through a space of time, Mr. Whitworth’s 
reply is, that prenous intention is a cause of subseijuent intention, or both are 
effects of the same cause. 

IHuslration {k), (5). — The expressions .ire relevant as effects of the cause 
of the fact in issue or as showing alisence of cause of the fact in issue 

Jllustration {!). (6). — The statements .ire relev.int as effects of effects of the 
fact in issue. 

lllustrahon (m), (7).--The etateiueuts .ire relevant as effects of the fact 
m issue. 

Ilhistration (n), (8). — The drawing of B's attention i« relev.ant as a cause of 
B's knowledge, which is a fact in issue 

The fact that B w.as habitually negligent is irrelevant, for it is not con- 
nected with the fact m issue. 


(1) ,1 Hiued b.TiJtarthe iweofwork don# by 
fi upon a home of which A »» owner, by the older 
of C. a confraefor A’l defencei« that C’econ- 
Hast withC The fact thatvl paid C for the 

woikinquestioniarelerant.aaprOTlD^that A did, 

in pood faith, make orer to C the manapement 
of the » ork in question, »o that C »a» m a posi- 
tion to contract with B op O'# aecoont and not 
aa agent for A 

(2) A IS ^eospii of the disbrajestrowapproprii- 
Iion of property which he had found, and the 
qap«fion U uhether, when he appropriated rt, ho 
lieheml in good frith that the real owner could 
not be found The fact tfuit public notice of fbo 
loss of the property bad been girm m the plwie 
where A was is relevant, as aboaing that A did 
not in pond faith believe that the md owner of 
the projwrty could not be found. The fact that 
knew, or h.rd reason to believe, that the nobee was 
given fraudulently by C, who bad heard of the 
I<w,s of the property and wished to set op » falaa 
claim to it. isrrierant, aa showing that the fact 
thnt/1 knew of the noticedid not disproted's 
gold filth. 

<3) A u cha'vc'l with shooting at B with intent 


to kill lum The fact of A'a h.iving previously 
shot ot B may bo proved 

(4) A IS charged with sending threatening let. 
tera to B Threatening letters previously sent 
bydtofiniay beproved at showing the intention 
of the letters. 

(3) The qurstion la whether A has been guilty 
of cruelty towards B. his wife Espressions of 
thetr feeling towards each other ehorfly before 
or after ibe aWegesf cruelty ,sre relevant /acta. 

(6) The question la whether A 'a death waa 
caused by poison Statements made by A during 
hia lilness ns to his symptoms, are relevant fact 

(7) The question is, what was the state of hia 
health at the lime when an assurance on his life 
was effected .Statements made bj .1 a* to the 
state of his he.alth at, or near, the time in question 
are relevant facta 

(8) A sues B for negligence m providing him 
with a carriage for hire not reasonably fit for use 
whereby d was injured. The fact that B'e atten- 
tion was drawn on other occasions to the de- 
fect of that particular carriage is relevant The 
fact that B was habitually negligent about the 
earrlDCcs which he l-t to lure is irrelevant 




tNTn«>iir('rii»N. 


IIhi^rMlir,n (o1. (11.— Tlio (Afl H tolr\atit .vj, o|7orJ o{ a f.i< t in 
/r* jntoiitton 

TliP firl tint .1 in tin* liilnt nl ^hootititf nt p^npl.* m irr.-l.'\Mnt. for it 
n nnt ronnjvt^vl with a f.irt m i«»iir 

Mr. Whitworth niM» tint thn c.i«o. m whirh ,i h.ilnt j« tlrrhr.Ml irrolf'v.int 
ha^ vnm ^^«^ml^I.1n^p to tint nf Illii*tratioii (rt), «h.»r»* a Inlnt m mlovant. hnt 
that thrrr i« a Teal ili(T<*rrnrp l*pt«ppii ihr two. Hr «iv« “ Thr man who 
haliitnaHy «l!ont» at nro|iIr with intent to mnrdrr them haa in r.ich nnr a drfi. 
nilc intontion of kitlnvj thr jnrtiriilar i>rr«oti allot at. Thrrr n nnt. n* (ir .u 
the fnrt« .arr «tatr<l. anv tiUrnor f»>w»r»on ohj.Tt to ronnrrt fo'jrthrr thr fart of 
tlir prt vioiiH iilinnlifc ami tlir fart m l-aiir Hut in thr ra«r of rri nvim; «tolrii 
ptnprrty thr iiltmo* lonunon ohjrrt of nnkina <liah<)nr«t cam hv r.-rrivin:: 
atijiplirs thr rnnni'rtinn *’ 

IlhixtrnUon (p). (2) —Thr firat firt t* rrirxant aa an rflrrt of thr nne- 
of hi< cnnimittiii;: thi- rntnr 

Tlir «rrfoml firt i« irn-lrvant. it n not rotuirrtivl witli thr f.n t in H«ur 
mnirly, whoth'-r In rotnirnttnl tlir pattirnUr rnmr. 

SrCTlON* IT) lUustrntum (o). (3) —Thr {act« arr relrvant .i« rfTi*ct« of thr 
rau«r of thr fict in i''‘Ur. 

/fhi,»trofniH (h). (4).— Thr fart'i .irr rrlr\ant m rfTeit< of thr laiHrof J’s 
maVnm: the pirticular faNr vntn* intrntion.illy 

//fiitfrofioii (c), (5).— Thr (act^ are relrvant .n rJTrit* of thr i UMr of thr 
iiitcmiotial ilrlivcry of tin* rupvr m <|iirvtion. 

•^KCTION IG Illu^trntwn («), (G).— Thr (ait^ irr rrlrv.mt ran-.p^ of 
tilt fact in i««ilr. 

/ffnttrotioii (1). (7) —Tlir farts irr relrvant, thr tirst .is a lausr of the fact 
in issue, and the sccoml as .ifiirinini! thr tonnrction of raimr .iml rtfei t hetween 
the first and thr fact in i«siu*. 

Mr. W'hitworth was unfortunately prevcntinl l.y want of Insure from 
dc.ilind (generally with the criticisms which his essay jirovolced One of tlicsr 


(11 A M In"! (or tin. monli-f rf It M mUnlion- 
»!!} »hwilin(f him dr»il. Tin" iiet tlml 4 on other 
oecMion* »hot ot I! ii n It taut M ahowinK bw in- 
tention to ihool /I Til" (act that h" «34 in the 
habit of ahootins at iieo|.lo with intent to mnnJer 
them la irreleiant 

(2) A w tn«l for » crime The fact that he 
sai'i aomethuig imlieatiiii; an intention to commit 
that particular crime H rele'ant 'Ihc fact that 
he aaid enmethiiie mrlicating o general dupoartion 
to commit crimes of that cliaa, H icrclerant 

(3) A la Kccuaeil of liumins donn hu honac in 
onler to obtain money for which it w niaurol 
Th" facta that A lne«l m aorcral houses auctea- 
aively. each of which ho insured, in each of which 
a fire occurred, and after each of which fires A 
receive.! payment from adiflircnt msurance office, 
are relevant, aa tending to show that the fiiea 
were not accidental 

(1) A U em])loyed to receive money from the 
Uehtopi of if It 13 hw duty to make entries in • 
book, ihowing the amount received by him Mo 
makes an entry showing that on a particolar 


oicaMoii h.. meivtvl 1. tlinn lin lexHv did 
recivT The ijuevtion h »he(li.-r thn falic entry 
was accalenul or mteiitioniil The fvcti that 
olherentriiama'ie bv .4 in Ihosame hnok are fU.<e 
amt that the falv" entrv K in "v h cawi m favour 
of 4 are relevant 

(5) ,1 laaccu'eilof fraii.lulenlli delivering to fi 
a counterfeit rujae The .niPHtion iv whether 
the Uehverv of the rupee wav accidental The 
facts that eoon la-fore or soon after tho delivery 
to It, A dehvereil countirfeit rupees to C, D and 
E are relevant, as showms that tho delivery to B 
wu not accalenta) 

(6) Tho question w vvhether a particular letter 
was despatched Thefactv that it was tho ordinary 
course of Inismew for all letters put in a certain 
pUco to bo camcvl to the post, and that that parti. 
euUr letter was put into that place are relevant. 

(7) The question is whether a particular letter 
reached J. The fact that it was posted in due 
course, and was not returned through tho Dead 
letter Office are relevant. 
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was that his first riilr* was a practical abandonment of the scientific form of 
the others. Mr. ^Vhitworth’s answer to this in his rreiace to the Second Edi- 
tion of his Pamphlet was that an examination of the connection of the first 
with the other rules would show thfit their scientific form was of independent 
value. The second, third and fourth rales supplied, he lontended, a definition 
of relevancy and would he complete if the subject were the theoiy' of relevancy 
absolutely. The qualification appb'cd by the first nile was required, because 
the subject is the theory of relevancy for the purpose nj ;ud?cffll ccidcncc. The 
theory is on ' ' ' '•••*• . ' purpose is another. He 

adde.d : — “ I expre«3 at once both the 

principle am ‘ propounded one rule (on 

unscientific oiiu; as lu um jiimiawuu .mu imce uiueis (scientific in form) ns to 
the principle. But the importance or unimportance of the failure is to be 
measured by considennc whether questions of difficulty m actual practice 
“ usually relate to the limitation of the principle or to the principle itself ; in 
other words, vhetlier, for the solution of such questions unscientific or scientific 
rules arc provided Now the first rule relates chiefly to what Sir James 
Stephen speaks of as “ wide general causes which applj’ to all occurrences, 
are, in most cases, .admitted and do not require proot . and the test in cases 
of disputed relevancy mil. I think, usually be found to be one of the other, 
the scientific rules.” 

The theory contained in Mr MTiitwortb's ess.iy was subsequently adopted 
Sit James Stephen himself in the earlier editions of his Wuest of the Law of 
Enderce.fl) Id the present edition Sir J. F. Stephen substituted another 
definition of relevancy in place of that ooutamed ju the earlier editions and 
taken from Mr. Whitworth’s essay, not .ns .Sir J. F. Stephen obsen-es, because 
he thought the former definition wrong, but because it gave r.ither the principle 
on which the rule depends than a convemenl practical ruje.(2) 

Hr. Wharton(3} while dcfinimf relevancy as that which conduces to the 
proof of a pertinent hypothesis , a pertinent hypothesis being one which, if sus- 
tained, w’ould logically influence the issue , and adopting several of Sir J. F. 
Stephen’s positions, offers two cnticisms .is expLumng why he c.uiuot accept 
bis scheme as affording a con«plcte solution of the difficulties which beset this 
branch of endence. In the first place, the words “ cause ” and ” effect ” 
are open, when used in this ronnettion, to an objection which, though subtle, 
is in some cases fatal. The ” cause ” r* . 

yet whether such a cause produced sucl . 
instituted to try ; and it is a peUho prt 

vant bec-ausc it is the ” cause ” ana that it is shown to be the cause because 
it is relevant. In the second place., the distinction between ‘ ‘ facts in issue ” 
and ” facts relevant to facts m issue ” cannot be sustained. An issue is never 
raised .as to an endential fact ; the only issues the law knows ate those ivhich 
affirm or deny conclusions from one or more evidential facts Thus, Sir J. F. 
Stephen when explaining the supposed distinction says “ .4 ii indicted for 
the murder of B and pleads goil^*. The following facts may be in issue : the 
fact that A killed S, etc.” But if the group of facts classified as facts in issue 
be serntinized, it will be found that, as they are facts which could not be put m 
evidence, they are not relei’ant facts, though they might be relevant hypotheses 
to be sustained by relevant fact. H Counsel should ask a witness whether “ A 
killed B” the question would, if excepted to, be ruled out, on the ground that 


(1) Steph Pig . pp 156, 157 (3) A Commentary on the Law of Evidence 

(2) lb. p 15S The eubstitufeJ defiutxm u la OtU Iseoe* by P. Wharton, Lt a., 3rtl Ed. 

given, p. 25 poal. in the Introduction to Cb. II 188S, Philadelphia. 20, 26 
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il rallctl not for “ fact',” ^ut for ft concInMon from farts, nnd to such conclu- 
sions \\itnr««cs nrc not pcrmittwl to Icslifr.f])^ The only wny of provinp 
“ facts in i*!ne,” ns they ftro railed hr Sir J. T*. f^tephrn, is hy means of what 
he rails “ facts relevant* (o the j«sue.*’ Phi A hill /f ? ^ye cannot say that 
it would be relevant to the issue for n witness to say “ J killed 71,” for a wit- 
ness would not he permitted so to testify. K« facts nre relevant which are iii- 
ftdmi*«ihle ; and the fact that .1 killecl /f, heiiip in this shape ina<lmissiljle, is 
irrelevant. It is, however, admissible, adoptiiip Sir .1. F. Stephen’s illustration 
of facts relevant to the i»«ue to prove that “ .1 had n motive for mnrderinp li ; 
the fact that .1 admitted that he had mimlcred It ” and the like From such 
facts, taken in connection with facts whieh lead to the conclusion that A 
stnicic the Mow from which li died, the hypothesis that J murdered fi :« to ho 
verified or di«canied. We must, therefore, it is s.iid, strike out from the cate- 
forj* of relevant facts what Sir . I. F. Stenhen calls “ facts in i«sno," or what 
mar he more properlv calle<l pertinent liypotlie«os nml limit ourselves to the 
pos'ition that ftll farts'relcvant to “ facts in issue ” (or to pertinent hv-pothcscs) 
are, as a rule. Admissible. If we diseanl as ftmhipuous the word “ fact ’’ and 
substitute for it the wonl condition, *’ then the position we may accept is 
that all ronditions of ft pettinent h\*pothesi* arc relevant to tlie issue ; and that 
such conditions may he either proved or disprovw!.(2) 

Tlic other class of criticism to which wo base referred is altogctlier ad- 
verse to the svstem on which the Act proceeds, namely, its dop.irturc from the 
principle of E’ncli«h law whicli consists of negative rules declaring wliat (as the 
erpression nin«), is not esidence and its attempt instead to positively define 
evidence hy placing its rules wholly into terms of relevancy. As pointed out 
by Professor Thayer(3), it is here that Sir James Stephen^s treatment of the 
Law of Evidence is perplexing and has the aspect of a lour dc force Helpful 
as his writincs on this subject have been, they are injured bj the small con 
sideration tirat he shows for the historical aspect of the matter and liy the 
over-ingenious attempt to put the rules of evidence wholl) into terms oi rele- 
vaiicy.{4) The difficulty of dealing with the .subject of evidence is increased 
bv the confused way in which m several respects the subject is treated m the 
A*ct, particularly the obscurity which is thrown over the rules of evidence by 
the false assumption that rules of c.xclusion arc based solely upon irrelevancy. 
(5) Ss. 5-lG are, even when intelligible, for the most part difficult to practi- 
cally apply, and os the practising lawyer knows, many of them are scarcely 
ever referred to, and then only for the most part to support a case for the re- 
ception of “ evidence ” which, bears on its face so little the aspect of rclcviiiice 
that for an attempt to receive its admission, some section or other must be 
pressed into service. The Legislature has entertained the idea of instructing 
Judges and juries as to what constitutes relevancy giving as Mr. Markby edye.[G) 
in s. 7 a statement in quasi-scientific language of the meaning of relevancy; 
in 8. 11 a statement in popular language of wbat in s. 7 is attempted to be Pt.vted 
in scientific language, and lastly an enumeration of a few facts which arc- 
declared to bo relevant, though the catalogue of such relevant factsisinexluust- 
ible. The truth is that everybody is assumed (and rightly assumed) to knuw 
what evidence is in the sense that the law takes it for granted that people know 


(l) Su Wharton, Ev , § CO" 

{2) Wharton, Et., J 28 

(3) Who dunog, at any rate, the laat ccotuij 
wa*. aa Mr. llarkby justly sajs, the only «nter 
who added mneh to our knowledge ot the pna- 
ciples of evidence imce llenthom Markl^ « 
Evidence Act, Introd. 


(4) Thayer a I'relinunary TreatL, uii J tjl c 
at the Common haw, 268/i Uhe \»Lu. ul 

VI m which this passage occurs is kw' , 
indeed the rest of the work, of tie < 
atndy. 

(5) SeeMarVby’iETid**eo/.c', 

(«) Id. 17. 
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how to find out^']lat!« iindnliatHnotfTO 6 fltitc as.iinatterof reri^on aiiflgt-neml 
expcrioice ( 1 ) TIic mil's which govern here «re the gcncml rules whitli t'ovcni 
everywhere ; the ordinary rules of human thought and human cvpericnct' to 
be sought in the ordinary sources and not in law hoolcs. There is a prim iple — 
not so much a rule of evidence as a pre-supp 6 sitioii involved in the vem con- 
ception of a rational system of evidence as contrasted with the old formal and 
mechanical systems, which forbids receiving anything iirelevant that is not 
logically probativo.( 2 ) How, asks Professor Thavcr( 3 ). arc «e to know wliat 
these foi bidden things are? Not >))' any rule of law. The Engbsli law fur- 
nishes no test of relevancy. For this it tacitly refers to logic ami general expe- 
rience — assuming that the principles of reasoning are kiiouii to i(s Judges and 
Ministers just as a vast multitude of nther things are assumed as already 
sufficiently known to them. Unless cxtluded by some rule or jirincipio of law- 
all that IS logioiiny probative is admissible The Judge .siniplv has to ask 
himself — Does testimony of this fait help ine to determine the issue I have to 
decide^ Whether it does or not his lea-on and cxpeiicnce will tell )um. jj 
does not, then the nth* of reason exiludcs it If it docs, then since there are 
tests of admisMbihtv other than logu il rehwanew. uujuiry must be made 
wliether there is any rule of law which excludes it It is this c\-t luduig func- 
tion which is the charatteristic one in the English (aw of EMdence, which is, as 
Professor Thayer calls it. the child of the jury system. It seems, he says( 4 ), 
“ that oui Law of Evidence, while it i> empl!atie.i!ly .1 ration.il •‘vstem, as con- 
trasted with the old formal methods, is yet .i piwnh.'u one In the sliajic it has 
taken, it is not at all a netessary development of the rational method of proof ; 
HO that where people did not have the jiiiy or h.ivmg ome had it, did not keep 
it, as on the «ontnient of Euiope. .ilth«>ugli tlnw no less than we, worked out 
as on the continent of Europe although the\. m* less than we worked out 
n rational system, they developed iindei rh--’h.Md of evidence no soparate and 
systomatizeci branch of the law ” 


The main oliject of tlie law is to determine not so much wlut is adtmssiblo 
111 proof .;s what is inadmissible Assuming m general that what 13 evidential 
is receivable, it is occupied m pomtiug out what pait of thu mass of matter 
is eicludcd , and it denies to this excludwl jiart not the name of evidence but 
the nanu’ of admissible evidence Some thmc!, are rejected as hem" of too 
slight a significance, or as hasmg too eonjectuial and leniote a connection • 
others as being dangerous in their efiect on the jury and likely to be misused 
or owrestimated by that body , others as being un’pohtic or unsafe on public 
grounds ; others on the bare ground of precedent It is m fact this sort of 
thing ;~tlie rejection on one or •’ ... at is rcallv pro- 

bathe, which IS characteristic 0 stampin'' it as 

the child of the jury srsteimfr _ -rained, ffrst by 

relevancy — an affair of logic and experience and not at all of law- - secondlv 


(1) Thaj-er op cir . 

(ij 3d 275, 2r,l 
(i) Id 26> 

{4) Id 270 

(5) Id 2ij4-2i>0 Ic la Ibui the irriiture of ex. 
ptruaco rftthvi: tiuu o( logic }'ouuOrd as being * 
rutioiml ajstpin upon the line of thought, it jet 
rcbo^izc-i Another infliicnce (the futy) that must 
At eierj- moment be taken iiitv nctouut, for it is 
tliM uliicli brought it into being, os it M the 


Absence of this whith slona accounts for tljo non- 
existence of It m All other thm Ei.gli^h-s, leaking 
tountne*. whether ancient or moJern . Id 267-263 
Infactitmoy 1* ad.IcU that the Engb'ih culoa of 
cridrnce aro nexr rerj scruimlously atteiufed to 
lO-fribuoaK « Inch, like tlio Court of CJiancery. 
Adjudicate belli on law as on fact through the 
same orgaua and the samo jirocoduro JIatnt’t 
Yilla^ fowMiiuiitic*. drd Ed , HOI 
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()ut only in<lircrtly, li\ tlir law of fvi«l«‘nrc which •Icclarr^ whether nnygiacn 
matter which lofrirally prohatUT ia oxcliidcd. 


A praetiral exj>erieiiro of many a'cat^ in the workinc of (he Act shows it 
to ?>e a niafter of retn^’l that the Impfisti sysfem which has i(s hasfs in (he his- 
torical rea«nn« to winch we have refrrrwl, was rejecter! in f.vvniir of the attempt 
at a constnictive treatment adopted in sections fi-lO of the Act. As .>ir. 
Markhy vers* jii«tly puts it (IJ ** What then, it snll he asked, m a .Iiidcc to do 
when he has to cnnsnler whether a foet is rele%-ant ? In the first place I answer 
tint this is .1 qiie«tion which he h.as vera* rarely to consider. Parties to a hti- 
patinn or their advocates \er>* rarely attempt to offer irrelevant e\idencc. 
Their only object in doing so would he to waste time. They hope to influeiiCR 
the opinion of the .Imlge — and this they c.annot expect to do hy evidence which 
i« really irrelevant. Hut if a .fudge thinks that he is being asked to listen to 
what is really irrelevant he wouhl certainly not resort to any nhstnise roiisi- 
dcMtion, about cau«e ami efiect . he svoidd simply consult Ins own experience.” 
The r«‘.al di«cii««ious which take pUcc before a .fudge upon evidence are, as ho 
points out, not as to its relevancy but as to its fld»/ii*»if»i/i/y. And this Act 
would have been f.ir more intelligible if the language of it h.nl corresponded 
with a collection of rules not upon relevancy but upon .admissibility. In that 
case whilst their own re.ison and common-sense would have told the Judge 
and parties what was relevant, it would only have been necessary on an 
ohiection to look into the provisions of the Act to see whether there was any 
rule prohibiting the reception of the narticular c\ idciice in question. Whether 
or no certain kinds of cNidcnce shall be admissible depends on a variety of con- 
siderations besides relevancy' and tho putting for^vard of relevancy in the 
Act as if It w ere the only test is not only erroneous but unfortunate, as it makes 
the Act difficult to explain and odds to tho mystery by which this branch of the 
law IS usually .supposed to be surrounded. There is. however, no mystery 
about the matter if it be remembered that the ordinar}’ processes of reasoning 
or argument are not left at the door of the Court House and that w’lthin it the 
law does not properly undertake to regulate these processes except as helping 
by certain rules whicli may be presented in a readily intelligible manner to dis- 
criminate and select the material of fact upon which these are to operate. 
Legal reasoning, at bottom, is like oil other reasomng though practical consi- 
derations come in to shape it. Rules, principles and methods of legal reason- 
ing have, however, figured as rules of c^^dcnce to the perplexity and confusion 
of those who sought for a strong grasp of the subject. The notion may be 
dismissed that legal reasomng is some natural process by which the human 
nund 13 requited to infer what docs not logically follow WTiat is called the 
“ legal mind ” is still the human mind and must reason according to the laws 
of Its constitution. But to understand properly the law of evidence one must 
detach and hold apart from it all that belong to that other untechnical and far 
wider subject. (2) The position may be summed up by saying that the laws of 
reasoning indicate what facts are relevant. The law of evidence declares which 
of those facts are inadmissible These fatter should be concisely stated and 
codified. But just as other organic processes are ordinarily and in most cases 
ate the better carried on unconsciously, so little of uso is attained and the risk 


(1) EMdencaAct, pp 17. IS Accordingtp tlie 
learnej author notwithstanding that flu» is an 
Aot which professes to contain the vboln law of 
endence. two at least of the general rules of ex- 
cluHion (including that ogain«t hearsay) «e not 
W, LE 


treated ui it. The language of s. 60, hecoDteods 
dnesnot,asisgeneraUy supposed, exclade hsaisay, 
(3) Thayer op eit , Ch VI, and the ssno 
Author’s oelcct,casee on Endenre, l-l. 
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of confusion is involved in an attempted analysis of that of the reason. The 
commou sense and experience of both the parties and tlie Judge uill tell them 
what they have to prove and what should be proved, and what is relevant for 
that purpose. And if these do not, abstract con*«iderfttions of casuality a\iI 1 
not help them, interesting though these may be in iiujuiries less practical than 
those which come before a Court of Justice.(l) 


(1) Ai mnttrri now etaod on ftn objection to 
evideiice tbe party tendering tthaotoocarrh tbe 
Act for the Eoctiou which jiutiSes itn reception 
This is not atways an easy matter, and it is 
probably owing to this and a not nonatural 
reluctance to ent«r into the mates ot tbe la« of 


causality that there ts sach popular resort to i I], 
In a Co'le which aimed merely at embodying the 
rules of eTcIu'ion, all cridence woold he prtmd 
/<ic,r 4<liiiis«iblf onleas the objecting party could 
show some positiie rule in the Code etcluding it. 



ACT No. ] OF IS 72 . 


iwssKi) r.v Tun oovKHN*(»»-Gnxi:i{Ai. 

OF IN’DIA IN FOU.VCIL. 

(Hecvlred the tLssent of the OovernorOenernl en the ISth March 1£72. 


Tin-: INDIAN I'.VIDHNCr; ACT, 18/2. 

The Title of nn Act m.-ty be revolted to, to eTplam ftn enacting clause v- hen 
<lonbtfu!.(l) As to the title of an Aft siting colour to, and controlling its pro- 
vision*, fide note.(2' 

The Ia« of ovidcnce applicable m every case js that of the lex fon which i^exfori 
“ coveni* the Courts «hctlici a witness is competent or not, whether a certain 
matter tvouiros to be proved by writing or not, whether certain endcncc proves 
a certain i.jct or not , these and the like questions must be determined, not Icga 
loci contraetua hut by tlie law of the country where the question arises, where 
the remedy is sought to he enforced and where the Court sits to enforce it ”(3) 

As to the law applicable in this country (vide post). 

AViikrkas it is expedient to consoHdnte, define iind amend 
tlie Law of Evidence ; it is hereby enacted as follows : — 

COMMENTARY. 

The Prcainble shows that this Act is not merely a fragmentary enact- The pre- 
ment, but a consolidatory enactment repealing all rules of evidence other than “*“*’** 
those saved by the last part of the second scction.(4) 

The Law of Evidence applicable to British India 13 contained in this Act 
and m certain Statutes, Acts, and Regulations relating to the subject of evi- 
dence saved by the proviso of the second section, or enacted subsequent to this 
Act. This Act does not therefore contain the whole of the law of evidence. 

It has repealed all rules of evidence not contained in any Statute, Act, or 
Regulation in force m any pait of British India. A person tendering 
evidence must therefore show that such evidence is admissible under some 
provision cither of this Act or of the Acts abovementioned , for there are no 
other rules of ey’idcnce m force in Bntish India except such as are contained m 
these Acts. So where certain administration-papers were tendered on behalf 
of the plaintiff, the Pnv)' Council observed and held “The Indian Evidence 
Act has repealed all rules of evidence not contained m any Statute or Regula- 
tion, and the plaintiff must therefore show that these papers are admissible 


( 1 ) llurro Chuiuier v Shrioro Dhontt, 9 W R, 
4W,4CU, 405(F D ). (ISOS), SnlUld y John- 
*on. 2 Bxch , 256. 282. 283 

(2) Via Bijam » Imam’Vi-itn, 2 .A , 90 (1878) • 
•nd Alan/jamvnjott v. Sonamoni, h C , 637. 
e39. 643(1882), <^rou'/ordT. Spoonfr. 4 M 1 A- 


179. 187 (1848) 

(3) Bam r UAir^Aatvn Raitwa^/ Cu , 3 II. L 
Gas , I, 19, ptr Lord Brooghsio. 

(4) CoBfrtor 0 / GorakhpHr T. PaiakiiAurt 
12.8,33(1889). .As to construction of cuaiolids. 
ting Acts, t*t Introduction. 
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under some pronaion ol the Indian Evidence Act.”(l) “ Instead of assuming 
the Enf'lish Iia^r of E\-idence, and then inquiring what changes the E^ddence 
Act has mode in it, the Act should be regarded as containing the scheme of the 
law, the principles, and the application of these principles to the cases of most 
frequent occurrence. ”(2) The Evidence Act is, as it was intended to be, a 
complete Code of the Law of Eaidence foe Bntish India.(3) 

logs The Headings prefi.ved to sections or set of sections are regarded as 

preambles to those 6ections.(4) The headings are not to be treated as if they 
were marginal notes, or ^\ere introduced into the Act merely for the purpose 
of classifying the enactments. They constitute an imjiortant part of fi? Act 
itself, and may be read not only as explaining the sections which immediately 
follow them, as a preamble to a Statute may be looked to. to e.vplain its en* 
actments, but as affording a better way to the construction of the sections 
which follow than might be afforded by .i mete preaml)lc.(5) 

Legislative definitions or interpretations, being in'cessanly of a verj' gejie- 

tlon ral nature, not only do not control, but are controlled by, subsequent and cx- 
press pro^'lslons on the subject-matter of the 8.-iuie definition , they are by no 
means to be strictly construed, they must jicld to enactments of a special 
and precise nature, and, hke words m Schedules, they are received ratlici as 
general examples than as overruhng provisious (6) The effect of an interpre- 
tation-clause IS to give the meaning assigned by it to the word interpreted in 
all places of the Act in which that word occurs wherever that word appears, 
it must, unless the contrary plainly ajipcat bo understood in accordance with 
the mcamug put upon it by the interpretation-clause But it is by no means 
the effect ot an interpretation-clause that the thuig defined shall have annexed 
to it every incident which may seem to be attached to it by any other Act of 
the Legislatute.(7) ^\Tiore a de&iution includes certain persons or things, 
it does not, therefore, necessarily exclude other persons and things not so 
included ; for when a defuiirion is intended to be exclusive, it would seem the 
form of words (as in the definition of “Wt”) is '‘means and includes.”(8) 
^STiere a particular expression has for a long time previously acquired a special 
techmeal sigmfication, that special sense, in the absence of a defining clause 
in the Act, may be attached to that cxpressiou.(9) 

;tra- The words of the section are not limited to the Illustrations given IIlus- 

® 'latious ought never to be allowed to control the plam meaning of the section 

Itself, and certainly they ought not to do so, where the effect would be to cur- 
tail a right which the section in its ordinary sense would confer (10) Illus- 
trations, although attached to, do not in legal strictness form part of the Acts, 


(1) Se« Ltlhra/ Evar r, Alahpal 7 I » 
70 (1879) j 5 0., T.-ii* <5C. L. R, 693; aiaoCotla- 
lor of Gorakhpur y. falaldhan Siit^h, 12 A, IJ. 
12, 1C'. 20. 34, 33. 43 (16S9) Tiua geetion to effect 
prcUbiU tlie emplcTiaect oi any kuid of enffence 
not epeciffcally •□thonse<l by the Act itself. S 
%, Abdullah, 7 A., 309 (18SS) (bnt see ebo H , p 
40i)- J/uhammad Allahdad r iPuhammai /s* 
nail, 10 A . 235 (18SS) ; R v, Ptlamber Jtna, 2 
B.,ai(I877) 

(2) R.y. Athooloth ChuektTbuU'j, 4 C >491(1378). 
ycr Jschsoc, J. 

(3) R. T. Eartuk ChundoT, 11 C. 721, 723, P. 
B. (1887). 

(4) Slszwell oo StatDtes, 63. 

(5) Easlem Covnltn, tie , Conpanit* t- Afat* 


Tlage. 9 H L C , 41 

{i) Oda Bvjam -0 Imam-ud dm, 2 A, 74,85 
(1878); Da-oma On StetntM. 2nd Ed. (1848), 
609; R. T Juatict! of Cambridgeahtre, 7 A 4 E , 

480, 491. 

(7) Vma Cham t. Ajadantt<a Bibee, 12 C, 
430, 432. 433 {1885), «<»lao R y Aahootoah 
Ckutkerballp, 4 C , 492 (1878) 

(8) R. T. Athoaloah ChacleTlulhj, 4 C , 493 

(1878) 

(9) Racknaboye r. Lulloobhoy ilolieSund, 5 
St. I A . 234 (1852); /’ulteehangii Jaai'anltang/i 
T. Beetai Eulltanrai/i, 21 W. K , 178 (1874). 

(10) Rcylath Chandtr y. Sonatun Chun, 7 C., 
132. 135 (1881) . s C . 8 C. L, R . 283 ■■ Exempla 
lOaetraal non reifnngual tejem,” Co. Lift.. 24 (a). 
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And arp not nVi«ohitrly Mndinc on tho Courts. Tlioy inorrly go to show the 
intention oI the fr.ttnor« of tlie Art.*, nn«l in th-at and other respects they may 
be useful, proNddMl they are rorrect.ll) The prartjre ol looking more at the 
IIlu«trations than at the wonU o{ the section of th'- Art is a mistake. The 
Illustrations are onlv intended to aasist in con"tniing the langriape of the 
Act.{2) 

It has l>een held in nngland that marginal notes are no part of sections bo Margin 
as to throw light upon qiicstiona of ronstniction, anrl that they are merely ab- 
strarts of the clan«es intended to catch the eye and to make the task of refer- 
cnce,easicr and more e.-rpeditious.fS) As reg.anls Indian Acts, tlierc appears 
to have been some differenre of opinion. In the undermentioned casc(4) the 
Court was dispo«ed to think that aurh notes might be ured for the purpose of 
interpreting Indian the ?»t.ate Pubheatiou of such Acts being framed with 
marpnal notes. In a subserment ca«e(0) Petheram, C. .1., referred to the 
matpnal notes to s. b, Act XXI of 1870, and a. 149, Act Y of 1881, and said that 
although the marginal notes were not any part of the Act, they did indicate 
the ohject of the sections ; and in a still more recent decision, (G) it was said irith 
reference to s. 147 of the Criminal Procedure Code • — The only reference to 
easements is in the marginal note which is no part of the enactment , but even 
the marginal note does not restrict the iipphcation of the section in the manner 
suggested.” In both of these cases the Court, while holding that marginal 
notes formed no part of an enactment, appear to have referred to the same on 
the question of construction. In, however, the latest reported decisions the 
Court held that marginal notes did not form part of the section and could not 
be referred to for the purpose of ronstruing il (7) 

General observations on this matter arc contained in tlic hxlroduction 
which the reader is refcricd The modem general rule is tliat Statutes musttionofi 
be construed according to their plain meaning, neithci adding to, nor subtract* 
ing from, tbem.(8) The Court will put a reasonable construction upon an 
Act, and will not allow the strict language of a section to prevent then giving 
it such a construction.(9) In considering the rules of evidence it is necessary 
tc look to the reason of the mattcr.(lO) A constiuction effecting a most 


tl) .Vaiiol Barn T Lai.X.K. 487. 495. 

406 (1877), alia Dii}>ry Sahnt v (MnfSt Lai. 

1 A.. 34, 36 (1675) 

(2) Shaikh Omtd r yidhu Ham. 22 W. R . 367 
(1874), «< abo R r. Rahimal, 1 IS. 147. I» 
(1876); Soorjo Sarain t. JSistamhhHr Stngh. 23 
\y. B, 311 (1875): Cbjjb Loll y FuD'h loll, 6 
C, 171, 165, 187 (1880) [illustration referreJ to_ 
to show meaning o( wortl in a 13, foaH t R y 
Chidda Khan, 3 .\ , 673, 575 (1881) (i<l ) 

(3) IVllberlorce, 293, 214, Maxwell, 52; Hard 
castle, 3rd Ed., 205 , Claydon y Crun, 3 C P , 
611, Sutton y Sutton, 22 Ch D, 511 (1882), 
correcting dictum in In re VeKour'e Stilled Etiales, 

2 Ch D , 622, 825 

(4) Kame^Kar Prasad T Rhilan JV'oraw, 20 C , 
609 (1893) , per Pigot, J , at p 628. 

(5) A</»B»nis/ralor.OeneroI, Benqal y Prem Loll, 
21 C.. 758 (1894) 

(6) Dulhi J/uIIoAr Hoi-eoy. 23C .55, 59(1695) 

(7) Punardeo Xarain T Rom 5<irHp, 25 C., 858 
(1898); Tkakurain Balraj y. RaS Jaq'ilpal. 8 C. 
W. N . 699 (1904) , a c . 26 A.. 393. 

(8) Maxwell, 2 , Gureehulah Sirtar T J/o4a» 

RoH, 7 C , 127 (18SI) , « i/en the terms of an Act 


are clear and plain, it is the dnl^ of the Coart to 
give cOecttOitMit stands Philprttr St Otorgt' 
Uatpelal, 6 IL L. Cm., 338, Btaloor RuAeem r. 
5AHmaM>ani>r7 21ey<(7n,8W U.P 0,3. 12 (1867), 
a c . 11 M. 1 t.. 551, 604 . R. y. Bal Kruhna, 17 
B. 677, 678 (1893), but many cmu may be 
•luoted, in wbich, u OFiler to aroid injastice or 
absurdity, words of general import hare been 
reatrlcted to partieular meanings . ih . 578 , 

BamnM>ondtTte y i’erner, 13 B L. R.. 193 (1874); 
ITefft y. L T i. S Ry fn . 6 Ch D., 126, 130 ; 

Etwrens CoastiM. ele , Companie* y 2Iamage, 9 

H L C. 32. 38 

(9) Gurttbullah Striae y. Mohun Lai, supra, 
130, as to “ latent propositions of law . "see Leman 
T. Pamodaraya, 1 M , (58 (1876). 

(10) Gn/i* Lott y FalleA Loll. 6 C , 171, 182 
(1880) “All rules must be construed with refer* 
eooe to their object *’ per Erie, J., to Pkelpe y. 
Prtte, 3 E & B., 441. So also Couch, C J , in 
Bekaret LaU r. Eomia'e SooTviaeee. 14 W. B , 319, 
320 (1870). in dealing with the SQbject.matter 
ofa 02. pn*t said. “ m applying the rule we mast 
aloaye consider what is the reason o' it." 
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under some provision of the Indian Evidence Act.”(l) “ Instead of assiimuiu' 
the English Law of Evidence, and then inquiring what changes the Eviden^f 
Act has made in it, the Act should be regarded as containing the scheme of t!i' 
law, the principles, and the application of these principles to the ca«es of inr.-t 
frequent occurrence.”(2) The Evidence Act is, as it w.is intended to he .. 
complete Code of the Law of Evidence foe British Indin.(3) 

atiings The Headings prefixed to sections or set of sections are regardcl , 

preambles to those aections.(4) The headings are not to bo treated as if th- .• 
were marginal notes, or were introduced into the Act merely for the purpn- ■ 
of classifj’ing the enactments. They constitute an important part of th- Air 
itself, and may he read not only as explaining the sections which iminediati 
follow them, as a preamble to a Stature may be looked to, to explain its n 
actments, but as affordmg a better way to the construction of the 
which follow than. might be afforded by a mere preomblc.(5) 

ep. Legislative definitions or interpretations, being necessarily of a veiygr’' 

it&tion ral nature, not only do not control, but are tonti oiled by, suliscqucnt and ‘ 

press provisions on the subject-njattei of the same definition ; they zire Iiy n ' 
means to be strictly coustrued , they must vield to enactments of a sp-ij 
and precise nature, and, like words in Schedules, they are received rathi'i 
general examples than as overruling provisions (C) The effect of an interp' 
tation*clausc is to give the meaning assigned by it to the word intorpret-'d ' 
all places of the Act in which that word occurs . wherever that word appi'r.i' 
it must, unless the contrary plainly appear, bo understood in accordancu I'lt' 
the meaning put upon it by the interpretation-tlause. But it is by no nn m 
the effect oT an interpretation-clause that the thing defined shall have anJt<‘^l 
to it cvciT incident which may seem to be attached to it by any other Act c' 
the Lcgisfature.(7) I^Ticre a dcfiiution “includes ’ certain persons or tldiu 
it docs not, therefore, necessarily exclude other peisous and things not 
included , for when a definition is intended to be e.xclusive, it would seem r' > 
form of words (as in the definition of “fact”) u “means and includes. - 

• * ... . .VSpi'II 1 

)f a defining clui 

lustra- The words of the section are not hunted to the Illustrations given, llli 

lations ought never to be allowed to control the plain meaning of the sectin ' 

, .-*-...1.. ii--.. ...—v* ...V* where the effect would be to tii 

. sense would confcr.(lO) Illn-- 

' strictness form part of the Act. 


(1) See Lflhra) Stiar V. Jla^pal Stng^.T i At 
70 U879) . e C.. 7.14 ; fl C. L. R , fi93 ; *bp OoHce- 
lor o[ Goraihpur v. i"alaldhart Siitffli, K A., 11, 
12, 10.ro. 34, 33, 43(1689). Tliu ««ction ra effect 
prohibit! the employiaeut of *ny kind of endeiice 
Dot epeciffcally authorised by the Act itself, ff. 
V. AbdM. 7 A , 399 (1865) (but see also , p. 
401) M^fiamnuid AUahdai t JIuJutmmaA It- 
mail, 10 A , 235 (1888) ; f? r Ftlamter Jena, 2 
B., 61 (1877) 

(2) B.y.Aibootoah (^AucXeriufly, 40.491(1878). 
per JscksOQ, J. 

(3) f?. r. EariuL Chunder, U C, 721. 728, F. 
B. (1887). 

(4) Maxwell oo Statutes, 63. 

(8) Eatlern Covnlies, tic, CoMpoitie# r. Mar- 


TtaQC, 0 H. L C.> 41 

(6) UdaBtgam t. Imam-iul-din, 2 A, 74, 83 
(1878), Dwams oo Statutes. 2Dd Ed. (1848). 
509 , T Juilieu 0 / Cambridfjeahre, 7 A A E , 

480, 491, 

(I) Uma Chvm y Aiadamssa Bile’, 13 C, 
430, 43J. 437 (1885), «ealso R y. Atliootoah 
Ckaeitrbutt^, 4 C.. 492 (1878) 

(8) ^ y Aehooloth Chuclerlvll!/, 4C. 493 
(1878) 

( 9 ) karkmaboye y Ltilloob?u>y Moiichund. S 
M I. A , 234 (1852) , FuiUahany/i JatvarOtangit 
y.DettaiE.nUiariTaiji, 2| W. R , 178 (1874). 

(10) Koyiath Ckundtr y SoruUun Chun, 7 C., 
132. 135 (1881) , 8 c . 8 C L R , 283 “ EitmpUt 
tUaHrani non rettnnyunt U'jtm," Co Lite., 24 (a). 
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And Arp not Ali«olutp1y bindinj: on tlip Courts. Thry merely go to show the 
intention of the framers of the Art«, And in that nnd other respects they may 
be n«efnl, pronded they nre forreet.(l) The prartice of looldng more At the 
Illustrations than at the stonls of the section of the Aft is a mistake. The 
Illustrations nre onlr intende*! to nssi«l in con«tniinp the lanpuape of the 

Aet.(2) 

It has Wn held in Knplaiid that marginal notes nre no part of sections so Marginal 
as to throw light upon questions of ronstnietjon, and that thev nre merely ab- *^®***- 
strarts of the clauses intended to catch the eye nnd to make the task of refer- 
ence, easier nnd more expe<litious.(3) As regards Indian Acts, there appears 
to have been some difference of opinion. In the iindermenlinnrd case(4) the 
Court was disposed to think that snrh notes might be ufeef for the purpose of 
interpretinp Indian Act«, the State PubhcatiOD of such Acts beinp framed with 
marpnal notes. In n subsequent case(5) Pethernm, C. .1., referred to the 
marginal notes to s. fi, Act XXI of 1870, and s. 149, Act V of 1881, nnd said that 
although the marginal notes were not any part of tlie Act, they did indicate 
the object of the sections ; nnd in a still more recent decision, (C) it was said wth 
reference to s. 147 of the Criminal Procedure Code — “ The only reference to 
easements is in the marginal note which is no part of the eiinctment , but oven 
the marginal note does not restrict the application of the section m the manner 
tuppested.” In both of these cases the Court, while holding that marginal 
notes formed no part of an enactment, appear to have referred to the same on 
the question of ronstniction. In, however, the latest reported decisions the 
Court held that marginal notes did not form part of the section and could not 
be refcTTed to for the purpose of coiistrump it (7) 

General obsen'ations on this matter are containo<l in the /ntroifuetion tOc^ostroo 
which the reader is rcferied. The modem general rule is that Statutes musttionoftb 
be construed according to their plain meaning, neithct adding to, nor subtract* 
ing from, tbem.(8) The Court will put a reasonable construction upon an 
Act, and will not allow the strict language of a section to prevent then gitdng 
it such a <onstruction.(9) In considering the rules of evidence it is necessary 
tc look to the reason of the mattcr.(IO) A constiuction effecting a most 


(1) .Vaiwi Kam t Lai. 1 A.. 4S7. 4o«. 

<06 (1677), <« slia Safiai r Oaiftht Lai. 

1 A.. 34, 36 (1875) 

(2) .SAaiiS Omtd T StJlitf Bam. 22 W R . 367 
(1674); M ftlso B r. Bahimal, 1 B , 147, 155 
(1876): Sermfo .Varoin t. BiitanAhar Sunjh, 23 
W. K, 311 (1875), Ouj/u Loll t Full'h Loll, 6 
C, 17!, 185, 187 (1880) (illo«tr»tion rclerrwl to^ 
to (bow meaning of word in ■ 13, pout] , B ▼ 
CkuUa Khan. 3 A , 673, 575 (1881) (iJ } 

(3) Wjlberforee, 293, 214. Maxwell, 62. Hard- 
caatle. 3rd Ed.. 205 , Ctjyion r Grun. 3 C P . 
611. SuUon r Sutlon. 22 Cb D, 511 (1892). 
correcting dictum In 7a re Vtnour't SeJtUd Eiiale^. 
2Ch D. 622, 625 

(4) KamtihoT PrataJ t BhiLan Saratn, 20 C, 
609 (1893) ; ptr Pigot, J , at p 628. 

(5) Adminulrator-Oeneral, Btnjal t. Prem halt, 
210,758(1694) 

(6) DM, iltdiaXt //<iltfoy.23C, 85, 59(1895) 
a) Punardta .Vora.a T. Bam Sarup, 25 C. 858 

(1608): Thainrain Bairaj T. Ba, Jagalpal, 8 C. 
W N , 699 (1904): a. c , 26 4., 393. 

(8) Slaxwell, 2 , Guruljvlah iSirtar r. .Votan 
Lall.TC. 127 (1681): «>>eD the terml o( an .Act 


an clear and plain, it u t>ie dute of tba Court to 
gire eCeettoitaait (tandt Philprttr.Sl Gtarje' 
Oo*p,lal, 6 □. L. Cas., 338 . Budoor BMtm t, 
Btgnm. 8 \V 11 . P a, 3, 12 (1867), 
a c . 1 1 M I. 4 . 5S1. 601 . R t. Bal Knthna. 17 
D. 677, S78 (1893), but many easeo may be 
quoted, in which, in order to aroid injuitice or 
absurdity, wonU of general import hare been 
reatneted to particular meanings . ib , 578 ; 
Bamwmondena r rerner. 13 B L. R.. 193 (1874) ; 
Ifeffi T i T 1 .8. 7}y t'n , 5 Ch D.. 126, 130 . 
Ea»(m, CannUfi, tir , Compani,4 r 3Iarrvij», 9 
n L. C. 32. 36 

(9) Oart^uBah Sirlar r Hohun Lai, supra, 
ISO. as to** latent propositions of law , ’’see Ltman 
a Damodarayt, I M , 158 (1876). 

(10) Iftll r FatteA Loll. 6 C. 171, 182 

(1880) ** All rules must be construed snth refer- 

ence to tbeir object ” per Erie, J., u PAefpr r. 
Frew. 3 E. a. B.. 441. So also Couch, a J . in 
BihantLaUe Kam,net Soondaru 11 W. R.319, 
320 (1870), in deabng with the lubjcct-matter 
(da 92 pneC said. “ m applying the rule we must 
alwaya coneider what ii the reaaon of it.” , 
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important departure from the English rule of evidence was considered in the 
under-mentioned case.(I) ^ITiatcver be the meaning of a word in one portion 
of a section, the meaning of the same word in another portion must, according 
to the ptinciplesof construction, be the samc.fS) The meaning of a word may 
be ascertained by reference to the words with which it is associated, and its use 
inaparticular sense in subsequent parts of the Act ;(3) and to its allocation in 
asection with other conditlonsof a certain tharactcr.(i) A construction making 
surplusage should be avoided (5) “ In order to a conclusion on a question of 
construction, it is relevant that the Indian Evidence Act was passed by the 
Legislature under the direction of a skilled lawyer : that the construction of 
the Act is marked by careful and methodical arrangement , and that many of 
the more important expressions used in it are plainly interpreted. It would 
be wholly inconsistent with the plan of such an enactment that a specific rule 
contained m one part of it should at the same time be contained in, or dedu- 
cible from, one or more other rules relating apparently to topics quite distinct, 
which rules should be at the same time so expressed ns to include not merely 
the specific rule in question, but also matters which that rule taken by itself 
would specifically exclude.”(6) A construction may be adopted by reference 
totlip entirety of a section and also to other sections (7) The word “ may ’* 
in a Statute is sometimes, for the purpose of giving effect to the intention of the 
Legislature, interpreted as equivalent to •'must” or “shall,” but in the 
absence of proof of such intention, it is construed m its natural, and therefore 
in a permissive, and not m an obligatory sense (8) It is not for a Civil Court 
to speculate upon what was m the mmd of the Legislature m passmg a law : 
but the Court must be bound by the words of the law mdicially construed.fQ) 
The intention o! the Legislature must be ascertained from'tbe wordsof a Statute, 
and not from any general inferences to be drawn from the nature of the 
ob]ects dealt with by the Statute.(lO) The Court knows nothme of the inten- 
tion of 'an Act, except from the words in which it is expressed applied to the 
facts existing at the time.fl 1) In case of doubt or difficulty over the mterpro- 
tarion of any of the sections of the Evidence Act. reference for help should be 
made both to the case-law of the land which existed before the passing of the 
Act, and also to juristic principles, which only represent the common consensus 


(1) Sanchodda) Kmhnadti v Bapu Xarltar, 
10 3,439.442 (1888), OufyuLaUv. Faiuh Lai, 
supra, 189 (intention to depart entirely fiom 
Bnglish rulo) ; ProbIt'ikarhTiat t. Vtahimihar Pan- 
iir,6B,3\3,32l{mi), P.r GopalPoit, 3BT. 
271, 2*9, 283 (1S81); [conUrootion from cooai- 
derstion of alteration called for in English Lair 
of Evidence, ib , 279J. See remarka of Lord Hers, 
chell as to the uterpretation of codes u Dank af 
England r. TagliOTia Srolbert, L, B , App Cas 
(1891), 107 at pp 144. 14S; cited ante, u Intro, 
duction. 

(2) CoUeclor 0 / Gorakhpur v. Palakdhan Stngk 
supra , II ; so mth referents to as 28 and 80 of 
this Act the Court in R r. A'agla Kota, 22 B , 233, 
233(1896), ohaerredtbat itwoald bennroasonaUe 
to hold that the I,egisIaturo used the same word 
in different senses in the same Act. 

(3) Gujju Loll V. PaUth Lall, Supra, 166, 1S7, 

(4) In re Pper, Lall, 4. C. E. B , 604, 308 (ISTO) 

(5) Ou;/u toU r. Fatteh Lall, supra, 183: Zn 
re Pjfan Loll, supra, 6U0 — 308 ; AlanyamoKfon 
Dahtt V. Sonamom Labee, 8 C, 637; 840. 8a 


(1882) , (00 clau«e, sentence or word shall be auper- 
fluons. void, or insipuficant] . Jloher Sheikh v. 
fi.2lC. 399. 400 {1893|. 

(6) 0«;;« Lall r Fatteh Lall, supra. 183. 184. 

(7» In teAegurHoesetn, 8 C L. R , 123 (1880) 

(8) Delhi and Lon<ion Bank v Orchard, 3 C.. 
47 (1877) , see also fi t Aloo Paroo, 3 Jf I. A , 
488.492, 493 (1847), AnundChunde' v. Punehoo 
Lall. 14 W. R., P. B . 33, 36 (1870) , s. c., 6 B 
L. R , 691, 699 5 Julius v Siehop of Oxford, L. 
R..6APP Caa.iU.RamDayali iladaix ilokan, 
21 A. 433 (1899). 

(9) J/oAe«8 C4«n(fer 7 ilahdhub Chunder, 13 
W. R, 85 (1670), Crateford t. Spooner, supra' 
187 j Butlur fiaSeem t. Shumoonnieea Begum, 
•upra, 12, Baslern Counties, etc.. Companies v. 
STamage,^ supra, 40 (judicature trespassing on 
pronnoe of Legislature], 

(10) XanakRamu. MehinLall, 1 A .496, supra; 
Fords/re v.\Bndgee, 1 H L. Caa , 1. 4 

(11) /5 , iojan V. Courloum, 13 Boav 22; and 
see Cra,clord)y. Spooner, supra, 137, 1S3 per Lord 
Brouihstn ak to c^8«s dealing with theintentioi 


COXSTRrCTION. 


lO.'J 


of juristic rf.\soninc.(I) Wlicti the ruW o( exclusion niul the exception to 
them arc ilchnitcly laid down, the exception is not to he extended to cases not 
properly falling within it (2) ^\^lere a clause in an Act which has received a 
judicial interpretation is re-enacted in the name terms, the I>epislatnre is to he 
deemed to have adopted that interpretation's) It is an elementarj* rule of 
construction that a thine, which is within the letter of a Statute, is not within 
the Statute, unless it he also within the meanin}; of the I^glslatnre.{4) A 
saving clause cannot properly he looVeil at for the purpose of extending an en- 
actment, nor can it gi\c a new or different effect to the prcsnoiis sections of the 
cnactment.fS) Upon a question of construction arising upon a siihseqiient 
Statute on the same branch of the law. It U perfectly legitimate to use the 
former Act though rcpealed.(C) In the uiidci-mciitioned case(7) Ixird Ksher, 
M. R., said, “ To my mind, Imwevcr, it is perfectly clear that in an Act of Par- 
liament there are no such things as brackets any more than there arc such 
things as stops.” 


owirr this Art : *« e. g , Oui/a Ijuli r Lalt, 

•urn, 181 : In n /*ysri tjiO, lupr^ SOS t Fnmft 
T. J/o*aiui V. 18 H.. 2M. STS. ?70 (1891) (iJi-nlily 
of I&nzukgn iim 4 in snth tlut •mptor»l 

in Tsylor oa Et ]. B. t. Gapal Axj, iogrv 

(I) CoUwfcr o/ OnroZApwr T TalaW*'’'* S'lajt. 
•upro, 37, 38. 

IS) R. T. 11 Uoffl. H Ct It.. SIS 

(1874). 

(3) CamffjtU. S t1>. App.. 701 . r/. following 


•ertioiuof Ihu Act with ihoMe of Art 11 of IS.1S 
IH. as. 37. ST. SI. M, SI. 118. ISO, in. 124. 128. 
IM. 131. IfiS. 107. &iul 25. 28, 27. with •< 148^ 
ISO, Art XXV of 1881 
(4) R. V. XhiAm. 17 U . 577 (1893) 

(J) R T. row. M n.. 858(1887) 

(0) CvUretnof Sr/t Cit«t»ns r. F CAiMomAoran, 
I 3L. 1(4 (1878) 

(7) t>al* of /)'ivn<4ire ▼ O'CooMr, L. It , 24 
Q It D.478 



PART I 

RELEVANCY OF FACTS, 


CHAPTER I 

PftELWnNARY. 

oSmmliVe- 1- This Act may be called “ The Indian Evidence Act, 
1872.” It extends to the whole of Britisli India, and applies to 
all judicial proceedings in or before any Court.(l) including Court 
Martial, hut not to affidavits presented to any Court or Officer, nor 
to proceedings before an Arbitrator ; 

and it .shall come into force on the first day of September, 
1872. 

COMMBNTART 

Sxtent of The Act extends to the whole o£ “ British India.” which means the terrj- 

tories vested in Her Majesty by the first section of 21 & 22 Vic , Cap. 106. with 
the exception of the Straits Settlements, which, under the provisions of 20 & 30 
Vic.. Cap , 115, ceased to form portion of British India (2) The Act, therefore, 
applies to the Scheduled Pistricts,(3) and h.as been declared to be in force by 
notification tinder the Scheduled Districts Act m the districts of H.'iraribaKh, 
Lohardaga, Manbhoom and Parpana Dhalbhoom .ind the Kolian in the dis- 
trict of Singhbhoom,(4) and the North-Western Provinces Tarai.(5) The Act 
has also been declared to be in for ^ . 

States, (6) in the Hill District of - . ' 

Baluchistan Agency Territories ;({ 

, been applied to certain Native States in Ziiuia or places tnerem. me Act has 
been made applicable by Her Majesty in Council in certain places beyond the 
limits of India for the purposes of c,ases in which Her Majesty has jurisdiction ; 
and has been adopted by certain Native States of India as tfieir Jaw. 


(I) Defined ias S, poet. As to the nwooios ot 
■■ jncLeisl enquiry” end “jodicisl proceeding, 
see n. v.Tvlia, 12 B . Sfl. 41. 42 {1«87) ; Jfcfcijryo t. 
OoRyoyyor. I5V.13S, 143 (1831); CSr IT. Oodr, 
* 4 1^)> Usjne’s Cnmlnal Law o( India, 1806. 
pp 61V-52O . if. V. Price. L. E.. 6 Q B , 416, 
if T. OMorA i/mail. 1 A.. 1. 13 (1876). 

(IJ See 4ct X of 1837. 

(3) V. AcM XIV and XV of 1874. 

[4) \aautte 0/ India, Oc-t 22, 1831, Pt. I.p SOI. 


(5) ii . Sept. 25. 1878, Bt. 1., p. 505 

(6) Act Xnr of 1898. « 4 [Burma Code, Ed . 
1898. p. 364]. 

(7) Reg IX of 1574, s 3 (ift , p. 354) 

(8) Beg I of 1890, g. 3, Balachutan Code, Ed. 
1890, p. 69 

(9) Balochistai) Agency Laws I,aw, 1890, ■. 
4 (a. p. 1S7J. 

(10) Reg.'UI of 1872, M amendeHl by Beg. UI 
of 1899, • 3 
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In the .Apprndiz will h<* founil a comp!ct<» li^t rrvisM by the Legislative 
Department of the Native States in India or places therein to which the Indian* 
Kvidence Act (I of 1P72) has l*cfn applied by the Govemor-Oencral in Council, 

The Act only applies to Native CoMrta*MartiaI.(l) In the case of Kuro- courts* 
pean Courts-Maiiial, a Court-Martial is not. os respects the conduct of its pro- 
ceedinps or the reception or rejection of evidence, or ns respects any other court*, 
matter or tliinp whatsoever, subject to the provisions of the Indian E\*idence 
Act. The rules of e\-idenre to be adoptetl in proceeilinps before such Courts- 
Martial shall be the same as those which ore followed in Cisnl Courts in Enp* 
land.{2) This is therefore on exception to the pencral ntlc that the lex /on' 
determines the law of endence (vide pa«f). The Act is (subject to such modi- 
fication as the Oovemor-Gencral in Council may direct) applicable to all pro- 
credinps before Indian Marine Courts.(3) 

The Ci\*il Procedure Code rcpulates the matters to xshich afildaxnts must Afild&vi 
be confinwl. The«e are such facts as the deponent is able of his own know- 
ledge to prove, except on interlocutory applications on which a statement of 
his Mief may be admitted, provided that reasonable grounds thereof be set 
forth.(4) The exception here mentione<1 does not apply to anv proceeclmp 
which, though interlocutorj' in form, finally decides the rights of the parties.fS) 

1 ‘ *» f . * , _ ' : ' , 

a ‘ • ■ ' • . ' • • . . ■ 

V ■■■'■,. * .* * ’ ■ ’ ’’* 

dasnt because it would defeat the object of the whole proceedings which is 
desp3tch,(7) The costs of every aflidasit uimece5s.mly setting forth matters 
of hearsay or argumentative matter or copies of or extracts from documents, 
are (unless the Court otherwise directs) payable by the party fiUng the 8ame.(8) 

The safeguards for truth in alTidasits are the provisions for the production of 
the witness for cross-examination,(9) and the provisions of the Penal T^aw 
tehtinp to the pisang of false cvidence.(lO) 

Proceedings before arbritrators are regulated bv the C^vil Procedure 
Codc.(ll) As 'an arbitrator is not in procedure bound by technical rules of 
Court and is appointed to give an equitable oward,(12) so also he i$ unfettered 
by technical rules of e\'ideiice, and it is not a valid objection to an award that 
the arbitrator has not acted in strict conformity to the rules of e\ndence.(13) 

The word “ Court ” m this Act does not include an arbitrator.{14) Thouuh 
the Act does not apply to proceedings before an arbitrator, yet the latter must 
not receive and act upon endente or decide upon grounds which render his 
award utterlv unfair or worthless. He must not import his own knowledge 
into a case or base bis decision upon information obtained otherwise than from 
the eridence submitted to him by the parties to the cause. \Vbere on the face 


(1) Undff Aet Vof IRCS 99 B I» . 178, 180 BonaariT Pfnvsas (1801). 

C) U knd 45 Vu; . cap •». 127 * 128. r 2 Ch Mt . n J L Tomh^ JJaHu/ielunng Vo 
slsq •» 163 — 165 (Arrax Discipline and Hepila- (1900). 2 Ch.. 753 , and t OVorj.< (1901), 

tion Act. 1881) IB B . 532 

(3) Act SIV of 1887, •. 68 (7) Hr. Pr Code, supra. 

(4) Qt. Pr Code. O XIX. r 3(1). p 824. see (8) Ot Pr Code. O XIX , r. 1. 2. p 823 

tVTutlcT Stoles, 33 . O Pr Code, f 530 In fne |9) O XIX. 

blatter of the petiUoa of /suor Chundra, 14 C (10) Penal Code. Ch XI 

653: On evidence hr afSdant, e Powell Et., 659. (tl) Civ Pr Code. The Second Schedule, 

Beet, Ev . {J 101. 118. 121 ft •'q . Taylor, E» , pp. J422— 1430 

1 1394, tl tiq (IS) Bttdag Ktuto J. Puddo ZocAaa, 1 W. R., 

(5) <7iZ»«rt T. Eadeaa. I,. P... 9 C3i. Inv.. 259. 13(1864) Botastostanp. secnowAet 11 of 1899. 

Taylor. Ev , ] 1396 B. es. 33. 3*. 

(6) (TsThert v. Eadeoa, L. R.. 9 Ch. Div.. 259. (12) CoriedoCAaryor, 11 M., 67 (1887) 

at p 266, per Jceeel, M. B see also Ciari T. Jtnia, (14) B 3, poet. 
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CHAPTER I. 

PnELIXflNARY. 

oomm”Vl- 1- This Act may be called “ The Indian Evidence Act, 

Wxwxtt^ 1872/’ It extends to the wlioleof British India, and applies to 
all iu(^cial proceedings in or before any Court, (1) including Court 
Martial, but not to afHdants presented to any Court or Officer, nor 
to proceedings before an Arbitrator ; 

and it shall come into force on the first day of September, 
1872. 

COMMENTARY 

Extent of The Act extends to the whole of “ British India,” which means the terri- 
toricfl vested m Her Majesty by the first section of 21 A 22 Vic., Cap. lOG. with 
the exception of the Straits Settlements, which, under the provisions of 29 A 30 
Vic.. Cap , 115, ceased to form portion of British In(ha.(2) The Act, therefore, 
.ipphes to the Scheduled Districts, (3) and has been declared to he in force by 
notification under tbe Scheduled Districts Act in the districts of Hasarib.i'th, 
Lohardaga, Manbhooni and Pargana Dhalbhoom .ind the Kolhan in the dis- 
trict of .Singhbhoom,(4) .ind file North-lVestern ProWnces Tarai.(5) The Act 
has also been decl.ired to be in for ” 

States, (6) m the Hill District of 

Baluchistan Agency Territories ,(• . ' 

, been applied to certain Native Stoics in ximta or places uiercin. ane Act nas 
been made applicable by Her Majesty in Council in certain places beyond tbe 
limits of India for the purposes of c.ises in ichich Her Majesty has jurisdiction ; 
and h-as been adopted by certain N.itive 8totes of India as their law. 


(1) Defioed in • 3, potl As to tb* mesniac »f 
jodiciil enquiry ” and "iudicixl proceeding,” 

»ee B. V. Tvl/a. 12 B . 36, 41, 42 {1887J ; JfciayjoT. 
(7an^yyar, isai., 138, 143 (1891). Gr.IVCode, 
■ 4 Mayne’e CVioimal Law of India, IS96, 
pp 31^620; B. r. Prut. L. R., 6 Q B, 418. 
B T. OMam Itmoil, 1 A., 1, 13 (1875). 

(2) 5« Act X of 1897. 

(3) V Am, XIV and XV of 1874. 

, (i)\Oa:tlU<,/ htdui, Oct 22. 1881. Pt. I.p 5W. 


(5) Ib , Sept. 23, 1876. Pt. I . p. 605. 

(6J Act xnr cf 1898. s 4 [Burma Code. Ed.. 
1896, p. 364], 

(7) Reg IX of 1874, a 3 (.6 . p. 354], 

(8) Reg I of 1890, i. 3, Baluchiatan Code, Ed 
1890, p 69 

(9) Balueliistan Agency Lava Lav, 1890, a. 
4 Ii4 , p. 1^7]. 

(10) Reg.^711 of 1672, aa ameoded by Reg, III 
of 1699, • 3. 
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In tlif Aj>j>fr\d{i will I»<* lounfl n complctr li< rpvi^ol by tb<' L»’j;isl.itivr 
Dcp.-irtmcnt of tbr K.'itivr Ptot*'5 in Inilia or placcA therein to which the Indiftii- 
Evidence Act (I of 1872) ha« Wen appheil by the Govemor-Ciencral in Conncil. 

The Act only applies to Native Coiirta'MartiAl.(l) In the ra'e of Euro- Courts- 
pean Courlo-Martial, n Court-Martial ia not, na rcaperta the conduct of it* pro- 
ceedinpa or the reception or rejection of evidence, or aa reapecta any other Court*, 
matter nr thinp uhat*oever, subject to the proviaiona of the Indian Evidence 
Act. The nilea of ondenre to be adopted in procee<linpa before such Courta- 
Martial eball be the aame aa tho«e which are followed in Ciadl Court* in Enp- 
land.{2} Thia ia therefore an e.vccption to the peneral rule that the lex fori 
determine* the l.aw of evidence (vide jmst). The Act ia (aub)ect to such mo<li- 
fic.ation aa the Governor-General in Council may direct) npplic.ah1e to all prn- 
c«“edinpa before Indian Marine CourtA.(3) 

The CiNil Procedure Code rcpulatea the matter* to which aflidavita muat Amdavlis. 
be confinetl. The«e arc aiieh facta na the deponent ia able of hia own know- 
ledge to prove. e.Ttept on interlocutory application* on which a statement of 
bis Mief may be admitted, provided that reasonable prounda thereof be set 
fortb.(4) The exception here mentioned does not apply to anv proccedinp 
which, though interlocutory in form, finally decides the nphta of the partiea.(5) 

In interlocutory applications the Court aeta on evidence given on information 
and belief bccau«o no other evidence la obtainable at so short a notice.(C) So, 
too, in interlocutory nrococdinps cross-examination will not be allow-ed on afFi- 
da\*it because it would defeat the object of the whole proceedings which la 
deapatch.(7) The costa of every afTidavil unneceaa.irily setting forth matters 
of hearsay or argumentative matter or copies of or extracts from documenta, 
ate (unless the Court otherwise direct*) payable by the party filing tho same (8) 

The safeguards for truth in affidavits are the provisions for the production of 
the svitncaa for cross-examination, (9) and the provisions of the Penal T*iw 
relating to the gi'ing of false cvidenee.(lO) 

Proceedings before nrbntrators arc regulated bv the C\vil Procedure Arbitration. 
Code (11) As an arbitrator is not in procedure bound by technical rules of 
Court and is appointed to give an equitable award,(12) so also he is unfettered 
by technical rules of evidence, and it is not a valid obicction to an award that 
the arbitrator has not acted in strict conformity to the rules of evidence (13) 

The word ’* Court ” in this Act does not include an arbitrator.(14) Though 
the Act does not apply to proccedinps before an arbitr.ator, yet the latter must 
not receive and act upon evidence or decide upon grounds which render his 
award utterly unfair or worthless He must not import his own knowledge 
into a case or base his decision upon information obtained otherwise th.an from 
the evidente submitted to him by the parties to the cause. Where on the face 


(1) Under .\ct Vof 1869 

(2) 44 »nd 45 Vic . cap 58, m. 127 A 12*. r 
*l»OM 161— 165 (.\rmy Ducipline and F.rcruta. 
tion Act. 1881) 

(3) Act XIV of 1887, t. 68 

U) Civ. Pr Code, O XIX. t 3(1). p 824 . «« 
Wlntley Stokee, 33 , Cr Pr Code, b 639 In the 
hiittcf of the petition of Ireat Chandra, 14 C 
*53 , On evidence by affidavit. t> Powell Ev , 659, 
Beet, Ev., ;| 101. 118, 121 rt »rq . Taylor. Et , 
1 1394, « ,rq 

(5) QUbrrt v. Endtan, !„ lU, 9 Cb Div., 259. 
Taylor, Ev., $ 1396 B. 

(6) GiXbtri V. Endtan. L. R.. 9 Oi. Div.. 2S9. 
at p 266, per Jeoset. M. It. tt* alio Chard t. Jtrvti. 


9QB I>. 178.180 nnnnardv PeiTy»noa (ISOI), 
2 C3i 269, tv J L Yoanq ^ana/atluring Co 
(1900), 2 Oi , 753 , and Lumlrg ^ Od-ori,e (1901), 
I K B . 532 

(7) Ov Pr (bde, supra 

(8) Or Pf Code. O XIX . r 1. 2 p 8’3 

(9) O XIX 

(10) Penal Code. CHi XI 

(11) Gt Ft Code, The Second Schedule 
pp 1422—1430 

(12) Aeedoy Xritlo v. Puddo Loehun, 1 W, R,. 

12(1854) RutastosUmp, erenow Act II of ISOiT 

as. 33, 31 

(13) Sufpur.OonndaCharyar.lJTd., 87 /)8871 

(14) S 3, poet ' 
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o{ an award it appeared that the arbitrator principally relied on. an adnits- 
’sion(l) wbieli he alleged was made to him by the defendant when a former suit 
between the plaintin’s mortgagee and the defendant was depending, and the 
arbitrator further stated that he relied on ennuirmo v- ' • 

reference ^ ' ' 

not statin .. - ui.i.muu^ lo 

have take ■ — <.j.uuuiiea witnesses in the ordinary way, it was held 
that he acted improperly m importing the ptevioiw enquiry alleged to have 
been made by bun, and was quite w^ong in relying on what he called adrais' 
sions, made to him by the drfendant m the former proceedings, and that an 
award based upon such a foundation was utterly unfair and useles3.(2) An 
arbitrator must not receive affidavits instead of viva voce evidence when he is 
directed to examine the witnesses oii oath. He must not make his award 
' without having heard all the evidence, or having allowed the party reasonable 
opportunity of proving Uis whole case He must not. contrary to the 
principles of natural justice, examine a witness or a party privately, or in the 
absence of hia opponent, unless the irregularity be waived by the parties. If 
the arbitrator proceed, rz-purtc, without sufficient cause, or without giving 
the party absenting himself clear notice of his intention so to proceed, the 
award will be avoided. So likewise if he refuse to hear the evidence on a 
claim within the scope of a reference on a mistaken supposition that it is 
not within it ; but not if he etroneously reject admissible, or receive iuadmis* 
sible, evidence. His refusing to heat additional evidence tendered when the 
whole case is referred back to him by a Court is fatal, but not so when the 
award is sent back with a view to o particular amendment only being made.(31 
The rule of law which excludes communications made ““ witfiout prejudice 
IS as binding upon arbitrators as upon Courts of Justice, notwithstanding 
the first section of the Evidence Act, and an arbitrator is wrong in receiving 
andactingupon such a communication.(4) As much as possible the arbitrator 
should decline to receive private communications from either litigant res- 
pecting the subject-matter of the reference Except in the lew cases where 
exceptions are unavoidable, os where the arbitiiitor is justified m proceeding 
ex-parte, both sides must be heard and each m the presence of the other.(fi) 
Refusal by an arbitrator to call witnesses produced by either party amounts 
to judicial misconduct.(6) Lastly, arbitrators ought only to take such 
•evidence as is required by the terms of the agreement referring the question 
iin dispute to arbitration.(7) 

2. Ou and from that day the following laws shall be 
repealed : — 

1, All rules of Evidence not contained in any Statute, 
Act or Regulation in force in any part of British 
India ; 


(!) As to the 1150 oi endeoce >□ A sobseqnent 
«uit of admissions by parties in a former arbltta* 
tiDo, see linrcTnath Sircar v Prionotf* Sirtar, *I 
W. K.S19(1B87). and notes toss 17, 18. 33. |>tul. 

(2) Kunhye Chand 5. Ham Oiandtr, S4 W. R . 
81 (1875). 

(3) Russell on The Potter and Vuli/ of aa .A^* 

Iralor, 4tli £d , p. &4S. cited and adopted in Oaii^ 
Soioi T. Icl^ro; 9 A., 294. 265 (ISSO). 

Cnrta} Khomlatia t. Croiader, IB S,. 290 (1894) 
f aihitT&tor eoglit not to receive evidence trom one 


aide m the absence of tbo otherj 

(4) V. irUson, 4 C , p 231 (1878) See 

{5) Russell. Dp Cl/ , pp 161 and 182 . cited and 
adopted in Ounya Sahai v LeXhraj Singh, 9 A , 
583(1889). 

{(() Jtughwbvr Uoi/al v Mainu Koer, 12 0 mi., 
594 (1883) 

(7) Krishna Konia v. Bidya Sundaree, 2 B 
R, App. 25 (IseO) 
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2. All such nilc>, nnd regulation'^ ns have nc- 

quire<l tlic force of l.aw under tlic S-ltli Section of 
the “Indian Councils Act, ISCI,“(1) in .‘=0 far ns 
they relate to any m.attcr herein provided for; 
and 

3. The enactments nieiitioiied in .s?hcdule liercto, to 

the e.vtcnt specified in the third column of the 
schedule. 

But nothing herein contained shall lie deemed to affect any*^®p*»*- 
provision of any Statute, Act or Regulation in force in any part 
of British India and not hereby expresslv repealed. 

Sft Irirtyluciion nnrt note.i o» Prromble'. 

3. In tin’s Act the following words nnd e.vpresstons nre 
used' in the following senses, unless a contrary intention appears 
from the context : — 

“Court” includes all Judges(2) and Magistrates, (3) and court* 
all^ persons except, arbitrators, legally niithorizcd to take 
eWdenco. 

8. 1 IPrortfiltny bflore Arlitmlors.) a. 3 (“ En'ltnft'’) 


COMMENTARY 
Sf‘’ nolef lo PrfQmUe 

The defimtJori of " Court " ts framed only for the purposes of the Act "Court, 
itself and should not be extended beyond its legitimate scope. iSpecial lan-s 
must be confined in their operation to their special objcct.(4) The defimtion 
is not meant to be exiiaustive.(5) The word means not only the Judge m a 
trial by a Judge with a jury but includes both Judge and jury (C) A Comrais- 
sionet is a person legally authorized to take evidence, and therefore the provi- 
sions of the Act will apply to Commissions to take evidence under the Civil or 
Criminal Procedure Codes.(7) 

“ Fact ” means and includes : — 

1. Any thing, state of things, or relation of things, .. p^ct - 
capable of being perceived by the senses . 

‘ 2. Any mental condition of which any person is con- 

scious. 


(1) 21 * 25 Vie . c»r 6" c'®"* 

rule* relating to evideivce rn»cfr'i m ‘ Xoo-Ke- 
galatedI'roTincea”pnortotbisSt«tule »od wlorh 
acquired the force of Law under the 25th eection 
thereof 

(2) Waal Code, • 11), General Clause* -Act 

(3) Cl General CUuaes Act . Cr. Pr. Code, a 3 
(I) A V TWjo, 12 B. 43 (18S7). Attartty 

Crnerol v Sfoort, L. R.. 3 Ex. Dir . 276, if r 
ham Lali, 15 A., 141 ( 1893 ). but •.>« Afclojtya 


r Gaagayya. IS 31 . ISS. 144, 147. US (ISOll . 
and lb re SaHhan Loll, 13 B L. R , App , 40 
(1874).* c.22\V R .l>. 10 

(5) if » AeAnotofA CAuclrcbiiWy, 4 C, 48a, 
49J (1S78) 

(«) Ib , 490 

17) Cir. Pr. Code. 0. XXVI. r. l—lo, pp. 105.*_ 
lOeUCr.Pr Code.** 603 — 508 eecaUo AleAayya 
T. Gonygyjn, supra, at p. 147. 
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lUrnttratioM. 

(n) That there arc certain objects anan^I in a cert.ain order in a certain place, is a 

fact. 

(6) Tliat a wan heanl or saw fometliinc, w a fact. 

(c) Tiiat a rnan said certain wonLs, is a fact. 

(f/) Tiiat a wan lioJtis a certain opinion, has a certain intention, acts in pood faith, or 
fraudulently, or usca a particular word in a particular sense, or i<» or was at a sfiecified 
time conscious of a patticuUt sensation, w a fact. 

(e) That a wan has a certain reputation, i« a fact 

s. 3 (^rletanf fad.) s. 3 {Fuel in 


OOMMBNTARY 

■'Fact' The first clause reiers to external facts the subject of perception by the 

five '■ best-marked ” senses, and the second to internnl facts the subject of 
consciousness ,(1) (n}, (b) and (c) are illustrations of the fiist clause ; (d) and (c) 
of the second. Facts are thus (adopting the r)a«8jfication of Bcntham)(2) 
either physical, e g , the e-xistence of visible objects, or psycholoytcal, e g., the 
intention or (injjn«f of a particular individual in doing a particular act. The 
latter class of facts .we incapable of direct pioof hv the testimony of ^'^itnesses ; 
their existence can only be .iscertamed either by the confession of the party 
whose mind IS their seat or by presumptive mferciue from physical facts.fS) 
This constitutes their only difference '* MTien it is .vfiitmcd that a man has 
a given intention, the matter affirmed is one ohich he and only he can per- 
ceive , when It is affirmed that a man is sitting or at.indmp. the matter affirmed 
IS one which may he perceived not onlr bv the man himself, but by any other 
person able to see and favour.ibly situated for the purpose But the circum- 
stance that either event is regarded as being, or as having been, capable of 
being perceived by some one or other, is what we mean, and all that we mean, 
when we say th.st it exists or existed, or when we denote the same tlang by 
calling it a fact The word ' fact ’ is sometimes opposed to theory, sometimes 
to opinion, sometimes to feeling, but all these modes of using it are more or 
less rhetorical,”(4) facts may also be either events or states of things. By an 
“event ’’ is meant "‘some motion or change considered as having come about 
either in the course of nature or through the agency of human will,” in which 
latter case it is called an “act” or “action.” The fall of a tree is an “event;” 
the existence of the tree is a “ .state of things'” both are alike facts (5) The 
reruaining division of facts is into pai'*' - - ■ ■* -pjjg 

existence of a certain state of things is a non- 
existence of it is a negative fact. *‘Th rmcr, 

does not belong to the nature of facts themselves, but to that of the discourse 
which we employ in speivking of them.”{6) ” Mutter of fact ” has been 

defined to be .anything which is the subject of testimony, “matter of law” 
is .the general law of the land of which Courts will take judicial cognJ3ance.(7) 
The fact sought to be proved or ftfcfwin probundHin is termed the "pnncip.al 
fact;” the means of proof or the facts which tend to establish it “ evidentiary 
f-acts.”(8) 


(I) Steph. latrod, 19— :;t, ISorton, Ev, 93. 
Stopb. Pig , Art 1. F»et w snytbmg tk»t ii the 
tnbjMt of toatinionj i Ram on 3. 

(J) I BfiQtb Jad. Er., 43. 

(3) Bwt. TSr , 6. 7. 

(4) Swph. latrod., 20, 21. 


(3) Best. Ev , 7 , 1 Benth Jud Ev , 47, 48. 
(6) 1 Benth. Jud Er 49 s Best, Ev , 7. 

(7J Best. Ev, 19 

(8) 1 Benth, Jud Ev ,18 , c/. Steph Dip .Art, 
1 s Steph Introd , 19—21 ; Beet, Ev., 6, 7. 19 s 
Nerton, Ev , 93 ; Ooodeve, Ev., 4—16 
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One fai't Is Niiid t« 1)0 rcli'vant to another when the one is'‘Reie< 
connected with tlie other in any of the wjiys referred to in the 
provisions of tliis Act relntinp to the relevancy of facts. (1) 

The exj)rcs‘«ion " facts in issue'* means and includes — -pacti 
any fact from wliich, either by itself or in connection with*"*'** 
other facts, the existence, non-existence, nature or exent of any 
right, liability or disability, as'serted or denied in any suit or 
proceeding, noces‘'arily follows. 

Erplamttion. — Whenever, under the provisions of the law 
for the time being in force relating to Civil Procedure, any Court 
records an issue of fact, the fact to be asserted or denied m the 
answer to such i^'iie is a fact in issue.(2) 

Uht^mUon*. 

,1 U accu'<<sl of th(* munlcr of II. At (us tnal tli«* follouin.; fjcti tiu\ (v in Insiic : — 
nial .1 c.iusisl li't iloath ; 

Tliat .1 intcndwl to caavj It's dMlli ; 

Tlmt .4 liad roccncl praro And sudden |>ro\ocjtioit from ll i 
Tlidt .4, at itic tim<' of dome the act nliicli caiimsI ll'a dcntli. wii'* (m rc.iMjn of im- 
soundness of imnd, mca(uljle of knowing its n.-itun*. 

A. 3 {*• Fact: ) * 

COMMENTARY. 

" Relcviiiit ” 111 tins Act mcAiis. it luis Ijccii said, iidnu'Sible.fS) Facts 
may be related to rights and lubihtics in one of t^^o wavs.— (o) " They may Hghtaa 
by tlieinselvos or in connection with other facts, consiitiito sucii a state of Uauiiiti 
things that the existence of the disputed rijtlit or liability would be a legal 
inference from them. From the fact tliat.lis tlie eldest son of B, there arises 
of necessity the inference that .1 is l>j the law of England the lieir-at-liuv of B, 
and tiiat he has such rights as that status involves. From the fact that .1 
caused the death of II under certain circumstances, and with a certain inten- 
tion or knowledge, there arises of necessity the inference th.at .1 murdered B, 
and IS liable to the punishment provided by law for murder. Facts thus 
related to a proceeding may be called facts m issue, unless their existence 
IS undisputed — (6) Facts which arc not tUembelvcs in issue in the sense 
above explained, may affect the probabihty of the existence of facts m issue 
and be used as the'foundation of inferences respecting them , such facts are 
described in the Evidence Act as relevant fact3.(4) All the facts with which 
it can m any event be necessary for Courts of Justice to concern themselves, 
are included m these tw’o classes. What facts are m issue in particular 
cases IS a question to be determined by the substantive law, or in some in- 
stances by that branch of the law of procedure which regulates the forms of 


(1) Set td. 5—55. pori, St«ph. Dig, p. 2j “ Be- 
leraat “ eognate expres&iona occur la M 8, 13i» 
32, cl (S), 155, U7, 148, 163; the eipres»iou 
*' urelevaat ” occur* in is. 24, 29, 43. S3, tH, 
165 5 IVhitley Stokes, 851. 

(2) C-iT. Pr, Code.O. XIV, r , 1—7, pp 787— 
795 Tha expression “ fact* {or ‘fact’) in lasu^" 


ocean tit ss. 5. 6. 7. S. 9. 11. 17. 21. ill (if|, 33. 36, 
43; **queettona m usue,” s 33. “nutter ui 
iesiK.”s 132 , Whitley Stoke*. b52 

(3) hala hakhmt t Sa^ed Uatder, 3 C. IV. X . 
cclxTUi (1899). per Lord Uobboase. 

(4) For example of a fact la laaua and a relennt 
fact ere A'aanj Ilia Pru T. San Paa 3. L. 1). FL, 90. 
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•pkftditt?, civil ot ctinuoaU*’(lJ A judgment must lie based upon facts 
declared by this Act to he relevant and duly jjroved.fS) 

“ Document ” means any matter expressed or described 
upon any substance by means of letters, figures or marks, or by 
more than one of those means, intended to be used, or whicli may 
be used, for the purpose of recording that matter.{3) 

R 3 {Document produced for tntjifrlion of Court.) 
lllu^riittons 

A \mtJOg IS a document ; 

Words printed, lilhopraplied, or iihotoirrAphtd are documents. 

A map or plan is a document , 

An inscription on a metal plate or stone is a document ; 

A caricature is a document 

“ Evidence means and includes — 

1. All statements which tlie Court permits oi requires to 

be made before it by witnesses, in relation to matters 
of fact under enquiry . such statements are called oral 
evidence : 

2. All documents produced for the inspection of the Court ; 

such'documents are called documentary ev’Klence.(4) 

Ch. IVlOrfll c>iW<nc<.| • C2. 64. 105 (Pnm/rry 

Cii. V (Docitmenlari/ Eiidence.) rs 63. 05, 00 {Scrondary Sndenee.) 

a. 60 [Direct Evidence.) 


COMMENTARY 

The •word “ evidence ” as generally employed is ambiguous, (a) It some- 
times means the words uttered and things exhibited by witnesses before a 
Court of Justice ; (fi) at other times it means the facta proved to exist by 
those word or things, and regarded as the gromidworh of inferences as to other 
facts not so proved , (c) again it is sometimes used ns meaning to asseit that 
a particular fact is relevant to the matter under enqiiiry.{5) The word in this 
Act IS used iu the sense oi the first cl.vuse As thus used it signifies only the 
indrumetiLi by means of which relevant facts are biought before the Court 
{viz., witnesses and documents), and by m'aus of which the Court is convinced 
of these facts.(6) 

Instruments of c\idcnfe or the media through which the evidcnc.* of facts, 
either disputed or leqtiired to be proved, is conveyed to the mind of a judicial 
tribunal have been divided Into — (a) witnesses ;{b) documents ,(c) real evidence; 
including evidence fiirnisbed by tlungs as distinguished from persons, as well 


(1) Steph Inlrod . 12. 13. c/ (iMdop, Et , 
316. <1 ffj , Et . 30. Stfph 111^.2. 

(.’) S 165. 

(31 q. Penal Code. « 29 
(1) Stvph Introd.. S, <&, l)i(i. art I The 
rjprtesioD •• Docurocafary ETKlence’* ctcura 
/inly m the heiidiHps to Chapter^ V and VI 5 Whilley 


btuVea, SSd . iia tu oral endeace v poal, sa 59, 
M). 91 E*pl (3). 119, -It Espl. The meaning 0£ 
the teroi i« not confined to proof before <v judicial 
tnbta al { Srintvaan v. Ji., i M . 393 (18811 
(5) Rteph. Introd , 3. 4 

(6> Norton. L>., 93 i Field, Ev , 26 ; a? to la- 
struinenta of evidence, »ee Beit, Ev., | 123 
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KVinKNTK. 


Ill 


ovidencp fimiiOird by prr«on« cniiMtlcird ns thinps. i>., iti respect nf Riirli 
properties n« beloiip to them in common nitli thinps(l) 

This real evidence may be (n) reporte*!, or (fc) immediate (2) Cl. (o) pro- 
perly (alls under the first class of instruments («itnesses). CJ. (6) dcscrities 
th.at limited portion of real eanlenec of nliieh tlie tnbuiinl is the oripiiial 
percipient vMtnes« ; r.q.. where an offence or contempt is committed in 
presence of a tribunal, it bns direct real evidence of the fact.(3) The 
demeanour of witnesses, (-1) the deme.inoiir, romlnrt and statements of 
parties (o) local investipation hy the -ludpc.ffi) a view hv jurj’ or assessors, (7) 
are all instances of leal e\idenre. Cl. (6) thus also inclndcs material thinps 
other than documents produceil for tlie inspection of the Court (called in 
the Draft Rill •'maten.il eaidenee*’) e.?., the property stolen, models, 
we.ipons or other thinss to be pniduced in eaidence and which are required 
to be transmitted to the Court of Sessions oi lliph Court. (t<) This “real 
evidence ’* docs not fonn p.art of the definition of “ esidence '* piven in the 
Act, inasmuch as the Court is in all cases the oripmal percipient witness ; 
and further in the ca«e of “ material evidence ** in so far as it is spoken 
to by witnesses, (9) it f.ilN properly under the first chiss of instruments. Tlie 
thinps so produced are relevant (.acts to be proved by “ evidence,” i.c.. by 
oral testimony of those who know of them.(in) The Court may require the 
production ol’such material thinps for its inspoction.(l 1) The definition lies 
been objected to(12) for incompleteness, in so (at ns by its terms it docs not 
include the wiiole material on whnh the decision of the Judee may rest 
Thus, in so far ns u statement by tntnrs* otilv is “ evidence.” the* verbal 
statements of parties and accused in Court by way of admission or confession 
01 in answer to questions by the Judpe,(I3) a confesMon bv an accused person 
affecting himself and his co-aceused,(U) the leal evidence aliosemcntioned, and 
the presumptions to be drawn from the absence of producible witnesses or 
evidence, (10) are not “evidence” according to the definition given. The 
answer to this objection, howecer, is that this ilause is an interpretation- 
clause, and the Legislature only explains by it what it intended to denote 
w’benever the word “ evidence is used tn tAe .fet(JG) This definition must 
be considered together with the following definition of “ proved.”(17) “ It 

(1) IW, Er . rp 100, 100. Goodete, Ev . II 279 IfiW) 

••Penional Endeace” i» that which u (S) v Whitley MoVm. 85J . 

by witnesies ; another ilimion ol CTidcnce H that (8j Ov Pr Code, O XXVI, r , 0, p 1057 ; 

into " ongmG ’’ or imnimliate, and " hearsay ” or JoyCunmttrv Bundhunlall.OC . 383(18S2) . Oomul 
mrdule The former ii that which a witnese rotiinai BAofoGopal, 13 W U.Sl(ISTO), linn- 
reporta bimaelf to haee leen or heard throBgb ti«*ore J/ifro > AMul Bnh, 21 C , 030 (1894). 

themed)uincfhi*owneen»es , tholatterlbatwhich (7) Cr I*r Code, a 293 Se® It v Chutltr- 

Ii not arnved at by the perionU knowledge of the dkartt Singh, iW R . Cr , 59 (1806), Oadk Bthnri, 

witnea* , Norton E> , 28. 29 . poit. Ev . f| 27 I C L. It . 143 (1877) . Kmlath Ckundtr v Bam 

31 and text, poll 28 C . 869 (1899) 

(2) Pe«t. Ee , pp 183. 184 , Goodeie. » . 11, 18) Cr l*r Code, ». 218 , (es Whitley .Stokes. 

12, n, m 834. »i 80. proT (>). 65 (<f). poit 

(3) Be8t, Et.P 183 (9) Rteph Introd , 15 

(4) V CiTil Pr Code. 0 XVIII, r 12, p 819. (10) ® Xorton. E> . 05 

Cr Pr Code,*. 363 Astothe importance of ob- (II) e a 60. poet 

Bervafion of demeanour. »e« ^ T J/adAttiCAanrfer. (12) r Thayer’s PreUnunary Treatise on Evi- 
21 W. R , Cr , 13, 14 (1874); Starkie, Es . 818, dence (1898), 363, Whitley Stokes, 853 
Best. F.V., |2l , Fie!d,Ev, 60. B v Brrtrirwf.L. (13) o a 165. post 
R. 1 P C,535 InallcaaesmwhichtheeTidence (14) e s 3ii. post 
IS coneictmg it is the doty of a Court of Appeal (15) c a 114, lU. (g). poet. 

to have great regard to the opinion formed by the (18) It v. Atkoolosh Chucicrbuily, 4 C, 492 

Judge m whose presenee the witnesses gave their (F B ) 

eMdenceaatothedegTeeofcredittobegiTcn tort; (17) /oy Coomar fiaadAoeWf. 9 a. 368 ; andaee 
ICoomeiA Chundfr s . Baihmohini Dcuai. 21 C. It CAaclerfcatty. 4 C.. 492. «pra 
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seems to folloo therefore that if a relevant fact is proved and the law expressly 
authorises its being taken into consideration, that is, considered for a certain 
purpose or against persons, lu a certain situation, the fact in question is 
“evidence” for that purpose, or against such persons, although the result 
has not been expressed in these words by the Legislature : and being evidence 
it must be used m the same way as ever^'thing else that is “ c%-idcncc,.”(l) 
Thus an oral admission in Court and the result of a local enquiry instituted by 
a JIuusiff is matter before the Court which may be taken into consideration, (2) 
and the confession of a prisoner afiecting himself and another person charged 
with the same offence is, when duly proved, admissible us ovideiice against 
both. (See 7iexC secUort.)(3) 

Eudeiice has been further di\ided into direct evidence and circumstantial 
(■vidence.(4) Diiect(6) evidence is the testimony of a witness to the existence 
or non-existence of the fact or facts m issue bv circumstantial evidence is 
meant the testimony of a witness to otlier facts irclevant f.icts) from which the 
lact in issue may be infpiicd.(C) As rogaids arlMtxsibtIrt//. direct and circum- 
atantisil e\idcuce stand, generally speaking, on the same footing, (7) and the 
testimony whethci to the factum jnobandum or the factn jirolnnUa is equally as 
oricmal and direct. As to thcsevci.il calues and cogency of direct and circum- 
stantial e^’ldeuce much has been both written and said,' but both forms admit 
of e\cr 5 * degree of probability. Abstractedly considered, however, the former 
is of superior cogency , in so far ns it contains onlj one source of error, falhbil- 
itv of testimony, while the latter has, in addition, faliibilitj' of inference (8) 


JmLioil, J.mAv AthouCoth Chuck. 
trhtMn, 4 C , 402, npra 

(2) JoyCownaf v. 9C.3t>6. uupia 

(3) It T, At^oe<toih ChucktihuHy, 4 C. 4S3 
iupra, teUmA. to in A t. Krithna Shat, 10 D , 
326 (1866) I A T Dada -4»i<i. H B. 459 (1889)^ 
( ». 30, fOit , ttt also g^nerall.T as to • endenco ” 
following sections — S* 6 (endeace of facts id 
usne and relevant facts), 59. 60 (oral), 60 (must 
be duett), 61—100 {docunieotary), 91—100 (es 
elusion of oral by doeumentaTy), 114 (y), (produci 
ble but not produced). 101—166 (production 
sod eflect Of), US— 166 (witneesm), 167 (im- 
proper admission and rejection of widenie). as 
to tbe nieaniug of " evidence to go to the jury,” 
-te I'ratt v. Blunt Comtoot, S Cox C C , 242 , 
Jeiiill T farr, 13 C. B., 909, 916 , Byi/er v IToml,- 
Uf>!, L. R , hEs ,32,38, Slttrari/T rouug.L R, 
.SC.'p., 123. 128,2? T ro;irom.l6B,4U(189S). 
AS to verdict against esidence, 2? T Bada Ana, 
supra and v pact 

(4) Ste WiUiam Will’s Essay on Circumstantial 
Evidence, 4th Ed. (1862); a 31. Bumll’s Ttea- 
tiae on Circamstaatial Evidence, 1868, PbiDips’ 
Eamous Cases of Circumstantial Evidence, 4th 
Ed. (1870): also a treatise on Qrciunstaotial 
Evidence by Arthur P WiU (1896) 

(5) This meaning of the word “ direct ” must 
not be confounded with that m whicli it is used 
in s. 60, posf, which docs not escloda circunutan. 
tlal endence. XtclKantov 2 i, 7 j<i 6 »ndAoo OSose, 
12 B L. R , App , 18 (1874). In the latter sense 
circumstantial evidence must always he "direct’’, 
I s , the facts from which t)ie evi-tence ot the fact 


lu itaus i« to be inferred must be proved by direct 
endemt Str Stepli lutrod , 8, 51, Best, Ev, 
«.‘9J-295. IViUa- Circomstanfial Ev., 16 The 
tenu ' presumptive ’ is frequently usedM lynoa, 
ymous ui(b circumstantial ’’ evidence But 
tbe> difler ss genus and species IVilJs' Ore. 
Ev . In 

|6] e poet, IntroduetiOii to Cli II, e? — 
* 4 IS indicted for tbe murder of B, the apparent 
cau>e of death being 0 wound given with a suoed 
If t saw A hlQ B with a sword, his evidence of 
the fact would be direct If, on the other band, 
a short time before tbe murder, D saw .1 walk- 
ing with a drawn sword towards the spot where 
the body was found, and after tbe Hpse of a time 
long enough to allow the murder to be committed, 
saw turn returning with the sword bloody, these 
ctreiuMtancet ore wholly independent of the evi- 
dence of C (they derive no force whatever from it) 
and, coupled with others of a Lke nature, might 
generato quite as strong a persuasion of guilt.” 
Best. Ev . I 294 Stbaran Chandra Roy v. 2 ? , 
(1907), lie XV. N, 1085 

(7) Best. Ev , § 294 

(8) Phipson, Ev., 3rd Ed , 2 , Norton, Ev , pp 
14, 18, rf scj., 71 , Phillips’ Famous Cases of.Cir- 
cnmstantial Evidence, 4th Edition, Introduction 
Best, Ev.. f 295 , Taylor, Ev., || 65—69 , Wills’ 
Cue Ev , 34 , see retnaiks of Aldorson, B., in R 
V llodqta, 2 Lew in. C. C , 227. ‘‘ Probaho per 
tttdenluim rei omntbu) est potenlior et inter omeitt 
tfut ftneru major at ilia, quae fit per Uate) it r*jo” 
(Mas cardus Be probationilus, v. I, q 3, n 8) 
So also Bfenochms who displays a parfwbty for 
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Hut “wlipti rircuni'tanrr^\onnfTl t{icni«rlvc« clo^rly with fach other, wheni, 
they form a larce and ptronc hrvly, ea a% to carry conviction to the minds of a 1 1 
jurA', It tnnif he proof of n more satisfactory sort than tliat which is direct. I 
When tlie proof ari«es from the irresistihir force of a ntimher of circumstances, ' 
which we cannot roncei\e to he fraudulently hroiiyht to-jethcr to hear upon 
one point, that is lp«s fallible than, under aome circuwntflnrrr, direct evidence 
m.iyhe.”(l} It has hern said that ** facts cannot lie ”(2) luJt men can. And ' 
as we only know facts thron;;h the niesliutn of witnesses, the tnith of the fact 
depends upon the truths of the witnesa.(.t) rrimarj- evidence is tliat which 
its own production shows to admit of no hicher or superior source of evidence. 
Secondaiy evidenee is that which from its protliictiou implies the existence 
of ••vidence superior to it«elf.(-!) 

A fact is said to lie provcd(5) when, after considering the “ 
matters Ijcforo it. t)ic Court either beJicves it to exht, or con- 
siders its existence so probable that a prudent man ought, under 
tlie circumstance^ of tlic jiarticnlar case, to act upon the sup- 
po‘5ition that it exists. 

A fact is said to bo disproved(G) when, after considering the- Dlaprov* 
matters licforc it, tlie Court either believes that it does not exist, 
or considers its non-existence .so probable that a prudent man 
ought, under the circumstances of the particular case, to act upon 
tlie supposition that it docs not exist. 

A fact is said not to be proved when it is neither proved nor 
disproved. 

Part Xl {On Proof.) Part III (Prorfuefion ond Effect of E^dence.) 

Oi. VII {Of Iht Burden of Proof ) 


COMMENTARY 


o Court can proor 

obnoua 


upon grounds altogether independent t 
and nature of the proceeding in which 
(fence of a fact and proof of a fact are no 

that circumstantial proof, which u the subject 
of hi» treatise, yet says “ jrabatta tru fidt* jaoe 
teelihue f/, ctlmt exetHit" (De pnnumplvmi^tu. 
L.1, q 1); Phillips, op. rd , Buml). op cU. 

(I) Per Lord Chief Baron Macdonald in .B v 
Patch and B v. SmUh, cited in Wills' Circ Ev , 
32 ; V. ib . 28—36 and patnm , Xorton, Ee . 18, 

It sej . Cumungbam, Et., 18 Stt also charge of 
BuUen, J , m the trial of Captain Donnellan, cited 
and criticised ui I’hiUips’ Ciro Et , xt , but evi- 
dence of a eireomsfanfial oatnre can never be 
justifiably resorted to, except where evidenco 
of a direct and therefore of a superior nature is 
unattainable: Wills’ Circ. Ev , 32, 33, 187, “*f 
men have been convicted erroneously on circum. 
staDtiaIeTideDce.so have they on direct testimony, 
but Is that a reason for refusing to act on such toi- 
W', LE 


J proceed 

if the relation of the fact, to the object 
Its existence is to be determined. 
t synonymous terms Proof in strictness 


timony T” Greeoleaf Ev . I, c, 4 , as to the dis- 
reganl of circamitantial evidance by mofussil 
Junes, «ee remarks in B v Slaht Bu, B L, U , 
bup VoL. 481. 48* (1$66J 

(2) i*«r Baron Leggein the trial of Alary Bland y. 
State Tnab (175*) 

(3) Phtlbpa* Ore Ev.. uv, xni. 

(4) Best. Ev , pp 70. 416. 

(5) Cogaato eTpressions occur m the foUoaiog 
•ectioos.— «S. IIH— 111. 22, 60, 101, 101—4, 
101, 102 , 165. 77 , DI . 82 . Whitley Stokes, 853 ; 
BalmotaiMf Bam v. Ghanaam Ram, 22 C.. 407 
(1894). 

(6) Tho eiproston “disproved” occurs only 
inas.3aad4 tbo expression '* not to be proved.” 
or “not proved,*’ does not occur at all ; Whitley 
Stokes, 853. 
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marks merely' the e^ect of evi(lence.(l) Pjoof ronsidered as tJie establish- 
ment of material facts in issue m each particular case by proper and legal means 
to the satisfaction of the Court is effected by evidence or statements of 

witnesses, admissions or confessions of parties, and production of docunients;(2) 
(6) presumpiton ;(3) (c) judicial notice .(4) (d) inspection,— which has been 
defined as the substitution of the eye for the oar in the reception of evidcnce;(o) 
as in the case of observation of the demeanour of witnesses, (G) local inves- 
tigation, (7) or the inspection of the instruments used for the commission of 
a crime.(S) The extent to which any individual material of evidence aids 
in the establishment of the general truth h called its ■probative force. This 
force must he sufficient to induce the Court either (a) to believe in the existence 
of the fact sought to be proved, or (h) to consider its existence so probable that 
a prudent man ought to act upon the supposition that it exists. So if after 
examining a fair number of samples taken fiom different portions of a bulk, it 
is found that the samples are all of inferior quality, the probability that the 
bulk is of the same quality is so great that every prudent man would act upon 
the supposition that it is of such quality ; and if that is so, the Court ought to 
hold that the fact that the goods are of inferior qiiahty is proved m such a 
case.(9) “ The true question in trials of fact, is not, whether it is possible that 
the testimony may be false, but whether there is sufficient prohabiltVj of its 
truth ; that is, whether the facts are show-n by competent and satisfactory 
evidence.”(10) "When there is sufficient evidence of a fact, it is no objectiou to 
the moof of it that more evidence might have been adduced (Jl) 

The expression “ matters before it ” mcUidcs matters 'which do not fall 
■Matters within the definition of “evidence” m the third section. Therefore, m 
3ouri" determining what is evidence other than " evidence ’’ in the phraseology of the 
Act, the definition of “ evidence ” must be ic.id with that of “ proved.” ” It 
would appear, therefore, that the Legislature intentionally refrained from using 
the word ‘ evidence ’ in this definition, but used instead the words ‘ ra.itters 
before'it.’ For instance, a fact may be orally admitted m Courts. The <id* 
missicm would not come withm the definition of the uord ' evidence ’ ns given 
in this Act, but still it is a matter which the Court before whom the adraissiou 
was made would have to take into consideration in order to determine whether 
the particular fact was proved ornot.”(12) .Sjthe result of a local investiga- 


X . JSS. at p. SU> (1903) 

(111) Oreenleaf on Et . 5th Ed , p. 4, ritod m 
Ooode<e, Er, iJ. Probability, nt the word* oi 
Loch*, n (ihelineM to bo true — «« lUm on Pacts, 
Ch VIII As to the probabJities of a case, t. 
Banmtne Lai » Maharajah Utlnarain, 7 JI I. A., 
153 , • c . 4 IV It , 12S , Sn RaijKarudha v. Sri 
Bro/o, SI A , 176, Mudhoo Sarxturi v Suroop 
•:hHHdtr. 4 M I A . 441 8 0 . 7 IV R . 37 , Lola 
Jha V BiAee TalHhnuilovl. 21 W R , 436 ; Meir 
Utdodaka Bttby Jmaman, 1 31 I A., 44,45, 
e,c,3\V R, ^ . MtUiamut Edna v ZtusfarniJ 
BecAifR,!! \V R ,345 , Uman v Qandharp 

Sii>sh, 15 C, 30, 23, Best, Er , §§ 24, 25, 100 • 
ace alao Wills’ Ciro Ee, 5, Steph Introd , 46; 
Glasoloid’s Ec'iiy on the Principles of Evidence, 
105. 

(11) Ramahttga PtUai v, Sadaatva Ptllai, 9 M I 

c. nV R.(P.C). 25(1864). «« Field, 

Er , p 41. 

(12) Per 3Iitter. J. Joy Cnomar T BundhoolaU, 
00,366(1882)} and seeB '/.Achootoah Charier- 

butty, 4 Cm 402, evpra. 


(1) Stepb. Introd. 13 td Dig. 67, Art 58 
Goodere, Er., 3, 4 ; jadgmect is to be bn^ed on 
facts duly proved, v s. 1 65, post , burden of proof. 
V. 13. 101—114. 

(2) See ss 3, 5—55, 58, 59, 60 (oral proof) 61 
—100 (docuneatary proof) 157 (former stste- 
iiieDt);']68 (statements under ss 32. 33). B. y 
A thootosh Chuclerlullj/, i C, 493 (1878) v ante, 
“ Evidence.” 

(3) Ss 4, 79-90, 112—114, jnd 

(4) Ss 66, 67, poet 

(5) IVharton, Er., s 345 , Phipeon, E» , Srd 
Ed , 3. Best Ev., 6 v, ante , v ». 00, poet 

(6) V Cir. Pr. Code. O. .Will, r J2. p. 819, 
Or Pr. Code, s 363 |v oale) as to demeanoar of 
witnesses and discrepancies, etc remarhs of Lord 
Langdalo in Jehniton v. TedJ, 5 Beav , 601 

(7) r. Oe. Pr Code, O .X.XVI. r S^p. 1057 ; 
Joy Coomarv BundhoolaB, 0 C , 363. tapra, ere 
remarks in Leech v Schiceder, 43 1* 3 ,Cb , 232; 
O. Pr. Code, s 293 (v, anli) 

(8) e. s 00, post , O Pr. Code, s 218 

(9) Bolaoyomoff v, L'ahaptel Jute <7o, 6 C. W. 
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tion under tlie Civil PrcK-cdurp Co«Ip, miiHlic taken into con«ideratioii Ity 
the Court though not “ evidence '* within the definition given liy the Act.(l) 
Thejudpnicnlmu«t heli.nedonfact^ 5c/orr thr Court relc\.int and iluly T)roved(2) 
upon a consideration of the tcholr of the evidence and the prnbalnlitie'i of 
the ca«e.(Jll The Judge may not, without pivinp evidenre as a witness, import 
intoara«ehis own knowledge of particular farts, (4) and should deride the rights 
of the partieshtigating rrcundum oUr^la rt proliota (aceordinc to what is averr- 
ed and provcd).(5) The Court ahoiild nhstatn from looking at what is not 
strictly e\idrnce. In this connection may lie noted the ilicin of two Knghsh 
Judges, *“ In this case I base found myself upon two dilTerent occasions 
where it has come before me in that difljculty info ivlurh a Judge will alwajs 
bring hiin?clf when Ins ruriosity or sonic better motive disposes him to 
know more of a iau«e than judicially he ougtit.”(6) Again, “ I shall decline 
to look at what is not regularly in c\ideiice before the Court. The proceedings 
before the Commissioners are, in my opinion, no evidence of iiii act of bank- 
ruptcy. I puijio'ely abstain in all these eases from looking at the proceedings, 
for my mind is so lonstituted that 1 cannot in forming my judgment on any 
matter before me sep.ir.ite the regular from the irregular evideiuo.*’(7) 

Certain provisions of the law* of eiidetice are peculiar to crimitiiil trials , proofin 
c. j., the provisions relating to confessions,(8) character, (9) and the iiicorope- gjvii and 
tcncy of parties as witnesses ,(10) but apart from these, the rules of evidence arc casM*** 
the same in Civil and Criminal ca$es.()l) JJut there isastrong and marked 
difTcrencc as to the effect of evidence in Civil and Oiminal procecdings.{12) 

“ The iircumstanccs of the particular case ” must determine whether a pru- 
dent man ought to act upon the supposition that the facts exist uoni 
which liability is to be inferred. What circumst.uitcs will amount to proof 
can never be matter of general definition (13) But with regard to the proof 
required in Civil and Criminal proceedings there is tlus ilificremc that in the 
former a mere prcpoinfcroiuc of probability is suffi<ient,(l 1) but in the latter 
(owing to the serious consequences of an erroneous condemnation both to 
the accused and society) the persuasion of guilt must amount to “ such a 
moral certainty as convinces the minds of the tribunal, as re.asonahle men 


(1) Tb. 

(2) S 169, poll. 

(3) Ste rrinarvs of Mjttef, J, w LvUnand 
Siiujh T. D<nbttrooT»iu. 16 W. R., 103 (1871). 
e. Field, Ft , p 6S, <t xq. (r. aii»») , »e« iiot« 

I. 16, pn^. 

(4) Haroptotad V Shto Dya3, 3 I A , 3S<J, J/if- 
ham Bibi v Bathir Khan, 11 M- 1 A . 213 , s e . 
7 W P. . 27 . Aoorai Kanl r Kh'da Xaram, 22 
W R.O.A'fliAa. Maiuf \ Bam Chandra. 2* W 
P. . 81 (arbitrator), R t Ram Charon, 2t IV 
l: . Cr., 28 <as6e.«or) . r » -’94, CV Pr Cade 
Routuau V. PitUn, 7 VV. R , 190 , «'< Dote* to 
a. 21, post, 

(5) E4han Chandra v Shama Charon, 11 tj I A , 
20 , 6 V\’. P. , P. C., 57 , »ee Ramdoyal Khan v 
A/oodhta Khan, 2C .15, Joytara VatM r J/«Aa- 
mtd Udbanek, 8 C , 975 , RatUja Charxa ▼ Ytqna 
Dtithalur.\yU52«;Chor>aKaray Italia Kkoli/a 
1 B , 213 : .Vulhoda Soondury v Ram Cknra. 
a C, 875; Aihgar Retav. Uydar Aear, 16 C, 
591; Thirihanani r Gopalo. 13 M . 33 . B<«t. 
Rt- !5 78. *f*aj . notes tos 165, patf- 

(61 Prr The Lord Chancellor in R<ek v Jvhton, 


note to 6 VcB., 3J1 

(7) Per Sir John Cro*i, Ei pwte Fntltr, 3 Ue.t- 
eon. 178 

(8) Ss 24— 3«. pail 

t»> S« &4. po»( 

( 10) S. li", foil and mde 

(11) R T Jlarphy, 8 4: P , 297, 306, R > 
Durdttl, 4 B a. \ . 05, 112, per Best, J Beach » 
AmsoM, * JL i VV . 3119, 312. per Park. B Tnal 
of William Stone 25 Ifoa St Tr . 1314 . Trial 
of Lord MelviUe. 29 xf . 764 . Best. Er $ 94 

(U> Beot. Er.J95 

(13) Staikie. Er , 66S. iliSerence id the proof 
reqiured of the same fact in difference cases very 
often ansa out of the circuniatances of the case ; R 
V jraAJah CAnnder, 21 VV R . CY . 13. 17 (1874). 
See Arthur P Wills’ Treatise on the Law of Cir- 
cvmstaoUal Evidence (1890). Ch IV (quantity 
of enJence necessary to convict ) 

(14) Cooper V Slade. 6 H L. Cas , 77, per WiUes, 
J , StarLle. Ev„ 818 and tte remarks of Sir Law 
lenee Peel in R r Hidyer, Unity Inll v. 2I,ehael 
(1852), pp> 132, 133, R v. Madhnh Chunder, 
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bcvond all reasonable doubt. **(1) “ It is tbc business of the prosecution to 
brinn home guilt to the .accused to the satisfaction of the minds of the jury, 
but the doubt to the benefit of which the accused is entitled must be such as 
, rational thinking, sensible men mar fairly and reasonably entertain : not the 
doubts of a vacillating mind that has not the moral courage to decide but 
' shelters itself in a vain and idle scepticism. They must be doubts which men 
i may honestly and conscientiously eTiteTtain.”(2) The same principle which 
1 reqmres a greater degree of proof demands a strict adherence to the formalities 

( prescribed by the law of procedure. For “ in a criminal proceeding the ques- 
tion IS not alone whether substantial juatue has been done, but whether justice 
has been done according to law. Allproceedingsin pftnam arc, it need scarcely 
be observed. s/rie<iS5im» jurja.**(3) Criminal proceedings are bad unless they 
are conducted in the manner prescribed by law, and if they are substantially 
' bad, the defect mil not be cured by any waiver or consent of the prisoner.(4) 

1 Sir Elijah Impey in his charge to the jury m Nuncomar’s case said : “ You 
will consider on which side the weight of esudenee lies, always remembering 
j that, m criminal, and more especially m capit.il, cases you must not weigh 
I the evidence in golden scales , thereought to be a great difference of weight in 
' the opposite scale before you find the prisoner guilty. In cases of property 
the stake on each side is equal and the least preponderance of enuence 
ought to turn the scale ; but in a capital case, as there can be nothuig of 
equal value to life, you ebould be thoroughly convinced that there docs not 
remain a possibility of innocence before you give a verdict against the prison- 
er."(5) Even as between criminal c.i«es a distinction has been declared 
to esist. Thus “ the fouler the mine is the clearer and plainer ought the 
proof of it to be.'’(6) As the crime is enormous, and dreadfully enormous, 
indeed it is, so the proof ought to be clear ”(7) •• But the more atrocious, 

the more flagraut the crime is, the more clearly and satisfactorily you will 
e.Kpect that it should be made out to you.’*(8) “ The greater the crime, the 

stronger is the proof required for the purpose of tonvjction.”(9) These and 
the like dicta, honever, in so far as they may be said to implv that the rules of 
evidence may be modified according to the enormity of tiie crime, or the 


(1) I'tr Fark«, B , la R > Sterne, «t«d m Be«t. 
Ev . p “0,9 Starki*. Et , 817 , 883, lA^lor. Er , 
$ 112, R , KMe, 4 Fost k Fu , 383 , tee Bsuie 
pnnciple Uid down m R. r , Slaihub Chunjer, 
21 W R, Cr, 13. 19,20(1874), R r aeJger. 
»upra, 122, 133, 133, per Su* Lawrence Feel, C J 
quoting and adopting Starkie, £r, SI7, 818 
rt V. Sordb Ro,j, 6 tV R , Cr., 28. 31 (1886) R r 
Btiarte, 3 W R , 23. 23 (1885) fpnsoner not to 
be connoted on succiise] “ It u a naziai of 
English law that It it better that tea gmlty men 
ahould escape than that oae innocent nan should 
auSer," per KoUoyd, J , la Sarah Robson's ease, 
iLewin, C C , 261 ; see also Best. Et.. {$49,440 

(2) R. V. Caeior, t'ol II, 818, per Cockbnni, 
C, J • “ II." said L. C. Baron Pollock to the Jnty 
in R J/annmy and Wi/e (cited in Wilb’ Ore 
Er., 191 193). " the conelasion to which fou are 
conducted be that there is thst degree of certaint/ 
ia the case that you would sot upon it in ywr 
own grave and important concerns, that is the do. 
gree ot certainty which the law requires, and wlueh 
will justify yoa in retnrning a verdict o{ gmltj," 
£;eaUo the other cases cited In Wills, sb, and the 
R. T ^lajkui Ciunder, itipra, 20 R v Ootoo 


Kaltar, 25 U R , Cr , 36 ( 1876) 

(1) Rer Cockburn, C J , in J/ortm v Jlaciono- 
ehie. L R 3 Q B D , 730 776. see ff v. ATolo 
iafo<ty,8C . JU (1891) , R v R»«, 1 B., 

308 (1876) , Jeiha Parkhn v Ram CiWintfra, 16 B , 
C93. 894 (1892), R v BAolanalh, 2 C, 23—27 
(1876) , 25 W R , O , 57 , but eee also ss 629— 
538, Cc Pr Code 

(4) R V BAola»o(A,2L ,23(1876). R.r Allen. 
6 C. 83 (1880), Ro»«m Bulth r R, 6 C., 96, 
99 . see also notes to sa. 5. 121, post 

(6) 1116 story of Nunoomar and the impeach, 
meat ofSn Elijah Impey, by Sir James Fitijames 
Stephen, Vol. I, p 168 See also Lord Cowper’a 
speech on the Bishop of Rochester's Trial , 
Phillips' Circ Cv , xxvji 

(8) Trial of Lord Cornwallis. 7 State Trials. 
1«. 

(7) Trial of B T Crosifield, 26 State Trials, 
218 . 

(8) Trial of Mary Blandy, 18 State Tnab, 1188. 

(9) Sarah Robson's case, per Holroyd, 3., 1 
I«win*s Crown cases, 281. See also R v Ings, 
33 St. Tr , 1135, and Jfadeleine SmdA't case cited 
in IVUts' Circ Ev., 198 
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woiphtino^s of *hp ron«rqurnc(‘s ^^hich attach to conviction (for if they may 
be m.nlc more ^trinpent in one direction, it n.iid they may he relaxed in 
another) have been ••CNerely crittei'«l,(l) To quote the lanpiiapcof L. C. .T. 

Dallas in the earlier portion of a parsace of which the latter part is to thecfTert 
of the (ii'ctn, already- citeil — “ Xothiiip will depend upon the comparative 
mapnitude of the offetire : for be it preat or ^matl every man la entitled to have 
the charpe npainst him clearly ami satisfactorily provcd.”(2) 

Evora* crimiinl charpe invokes two ihinps : firti, that a crime has been 
committed ; and trcnndhj, that the accused la the author of it. If a criminal 
fact is ascertained — an iictu.al corpu* iMicti ostahVishcd — presumptive proof 
is ndfnis«il(le tn fix thecnminsl.p) A restriction has heen Mid to exist apainst 
the use of circuinstaiilial evidence lii the case of the well-known rule 
that the c>rpu* deliclt (that is, the fact th.at a crime has been committed) 

.should not in pencral he inforied from other facts, but should he proved inde- 
peudontly. Hut it is not necessary* (and indeed in the case of some crimes it 
would be impossible) to prove the corpus tidied bydircct and positive cvuleiice. 

If the circumstances are such as to make it morally certain that a crime has 
been committed, the inference that it was committed, is as safe as any other 
inference. More acturatoly .stated the rule is that no person shall be required 
to answer, or he involved in the cotisequenees of pudt without satisfactory 
proof of the corpiu <Wicli either by direct evidence or by cotjrnt am! trrcsishlle 
grounds of prosumption.(4) 

(o) The onus of proving everything essential to the establishment of the oenerai 
charge against the accused lies upon the prosecutor. Every man is to be 
regarded as legally innocent until the contrary be proved Criminality 
therefore never to bo prcsuined.(5) (h) The evideiite must be such as to e.x* oaies.”* 
elude, to a moral certainty, every reasonable doubt of the guilt of the accuscd.(O) 

If there be any reasonable doubt of the gmlt of the uctused, he is entitled 
as of right to be acquitted.!") T/tc abate halt! univcrsaUij, but therenre two 


0) 'V41t’ Cifc Er.ios. 
li) n r /n?3.33St. Tr . U3S 
13) K. r Ahmtd Alin. 11 W. 11 , CY.. iS. 29 
<1809) j .ft V RamUnchta.iW' R. Cf, 23(1865). 

(4) Stsph Intfod , 66—60 , Wills' CSrc Ev _ 
199-272, Arthur WW Circ Ei. (1890), r*rt 
V (I’coof of thecurput dtltctt) and cmos there cit<d, 
Korton Er , 74 , Cunningbani, E\ . 17 , Oe«t , 
Et , 5 441, <1 *eq. I’Owell, Ev . 72 See 
i’«in«T.i:w,/t»,lHagg,C R,35, 105, theC'oorta 
may act upon presumptiona as well m crinuoal 
M in civil cases UarJtlt't Case, 4 U & Alii , 95. 
So In cases of adultery it is not necessary to prove 
the fact by direct evidence , Loitdun v London, 
2nagg,C R.. 1 , in/iomev. iriflmm*, 1 ib . 290 , 
followed m Allen > Allfn. L R P U (1894). 248, 

252 , even in a criminal case, R v, MadSub Chundrr, 

21 W’ It, CY., 13, 16, 17 (1974) S't prormon. 
of Or Pr Code, s 174. and also Uengal Reg. XX 
of 1817, s 14 , and generally as to the corpus ddte- 
ti.R T PtllaOaK.iW R.. Cr , 19(1865), R v. 
Ram RucKea. ib, 29 (1865). R i PaorontsIUh 
Stikdar, 7 \V. R. CY, 14 (1807). R. v. Raddtr. 
tid-deen, 11 VV. R . CY ,20(1869); R y.AkmtdAt- 
ly, supra , R v. Dredy, 1 Co», O. C , 235 , Adu 
SkiUar V A, 11 C.. 642 (1S85), R- v IltSan 
Si" 5A.7 W. R , CY , 3,4(1867). in which case tie 
alleged “ dead ” man reap{>eareil upon the scene 


at the cuteberry. 

(5) Lawsoo’s lYcsumptive E« , 03. 433, Whar- 
ton,CY. Ev, 15 319,717, Beit, Ev.. 1 440, Green, 
leaf. Ev I. 34. Wills’ Ciro. Ev., 183; Powell, 
El , 75. Best. Treatise on Presuaptions of law 
and (act (1944), aee m 101, 102, 103, 105, lOb. 
114, pod. As to the meaning of the presumption 
of innocence in triminal cases, see Thayer's Prelimi- 
nary Treatise on evidence (1899), 551 .^ee alio 
H. r Ahnwi AUy, U \V R , CY . 25, 27 (1869) . 
where facts are as coniistent with a peisoner’s 
lODOCcDce as with hts guilt, innocence must be pre- 
sumed, and criminal intent or Vnowledge is not 
Decessarily imputable to e^ ery man who acts con* 
Irary to tie provi'ions of the taw, R v. Xobohslo 
akot'. 8 VT. R. CY, 67 (1867). R v. Madhab 
thomdv. 31 W R . Cr . 13. 20 (1874) [the accuse.! 
Is entitled to the benefit of the legal presumption 
la laVDur of maocence , the burden of proof Is 
undoubtedly upon the prosecutor] TAe Dtputy 
Legal Rememtro'Ker v. Aaruna Boidobi, 33 
0,174 (1894) PaaekiiDatr R <1907), 34C'. 
699. 11 C. W. X , 6b6. 

(b) Best. Ev . (5 , and i ante 

(7) Wills' CYre Ev., 192 , Best, Ev . | 440 ; and 
t ante, Lolit J/oAan v. A , 23 C., 323 (1894) , A. 
t JfadAub CAkndtr. supra. 20 : A. r. Panekanan, 
5W. K., Cr,07(lg66) 
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^others peculiarly applicable when the proof is presumptive (v. ante), 
(c) There must lie clear and unequivocalproof of the corpus delicti (v. nnlp).(l) 
'■(d) In order to justify the inference of guilt, the inculpating facts must be in- 
compatible with the innocence of the accused, and incapable of explanation 
iupou any other reasonable hypothesis than that of his guilt.(2) Wlitle the 
cojjQurrence of several separate.facts^ all of which point to the same conclu- 
siou may, thougF'tlie probative force of each be"" slight, b^qtiite' sufficien t itT 
) 'their' cumulative 'eilecb to pioduce conviction, a mere ageregation of separate 
^ facts^allof which are inconclusive in the 8en«e that they are quite as consistent 
‘with the innocence ns with the guilt of an accused person cannot have any 
probative force Tlie principle is a fundamental one and of universal appli- 
cation in cases dependent on circumstantial evidence that in order to justify 
the inference of guilt the incriminating facts must be incompatible with the 
innocence of the accused and incapable ol explanation upon any other reason- 
able hypothesis than that of his guilt.(3) It is not. however, correct to say 
that before circumstantial crndcnce c.in be made the b.isis of a safe inference of 
I guilt it must exclude every possible hypothesis except that of the guilt of th' 

I accuscd.(4) 

* “Even where the appeal turns on a question of fact, the Court of Appe.al 
Jriminai has to bear in mind that its dutv is to re-hear the case, and the Court rau«t 
re-consider the materials before the Judge with such other materials as it may 
have decided to admit (5} The Voart must then mahe up its own nund, not 
disregarding the judgment appealed from, but carefullr weighing and con- 
sidering It . but not shrinking from overruling it. if on full consideration, the 
Court comes to the conclusion that the judgment is wrong. l^Tien, as often 
happens, much turns on the relative credibility of witnesses, who have been 
e.vammed and cross-examined before the Judge, the Court is sensible of tie 
great advantage ho has had in seeing and hearing them. It,i8 often very diffi- 
cult to estimate correctly the relative credibility of witnesses from written 
depositions, and when the question arises which witness is to be believed rather 
than another, and that question turns on maimer and demeanour, the Court 
of Appeal always is and must be guided by the impression made on the Judge 
who saw the witnesses. But there m.ay obviouriy be other circumstances, 
quite apart from manner and demeanour, which mav show whether a state- 
ment IS credible or not , and these circumstances may warrant the Court in 
differing from the Judgeeven ou question of fact turning on the credibilitv of 
' witnesses whom the Court has not seen ”(®) 

“ The sound rule to apply in trying a Criminal appeal whore questions of 
fact arc in issue is to consider whether the conviction is right, and m this respect 
a Criminal appeal differs from a Civil one In the latter case the Court must 
be convinced before reversing a finding of fact by a lower Court that the find- 
ing is wrong.(7) ‘ It seems to us that the Judge treated the appeal before him 


(1) Sest. Kv,| 440. 411. Wilis CVrC. Rr , 
Ipo— 272. 

(2[ Wills’ C'ire Ev, ISS, Best, Et., J| 4X1, 
rule approved in BalKtakHud v. Ghamnm, 22 C., 
400(1894) xR.y. Ishrt {1907J. 29 A , 46 

(3) 3/uK T. AU 8,rur, SOW. 

N.. 278 (1904), 1 All. L. J., 28. 

(4) Brtlmalund v. Qhaiuam, supra; “ Ibe bvpo- 
theeis of tbe prisoner's guilt should Son nsturall/ 
front the fseb proved, and be consistent SFith them 
all." R. T. lUharee, 3 W. R,. O, 23. 26 (1665). 

(5) As to the admisBihilit} of additional endene* 
/n appeal, see AeestW'Vi isswr s. Gnat Inita* 
reHin«<f"r Raituay f'o.. I’. C. (IIW), 31 B. 


3Sl, L K . 34 I .A . 115 Kn,k»ay^a a.ir<ar . 
Namurnkn Chanar (19r)8) 31 M.. 114; 

Ittuntara of atalt f„r India v Slantfahuar 
A'nsAiWiFO (1008), 31 .M. 415. and cases cited, 
p 801, poat. and fi> Pr Code, Q. XLl, r. 27, 
p . 1267. 

16) Bee Barnes, J. in (oglaai Cumberland, 
13th May 1898, cited ui 2 C W .V , Short Notes 
ccsx^i as to deoieanour v ante, p Jll, nolei 
(7) rrofap Oiander i.R.llC L.R, 25 (1882). 
per White, J, referred to in Rohtmvidi v. R. 
20 C , 353. 35r (1892) , but see R RamXochun, 
18 Xl. R, CV. 15 (1872) The case of PrAap 
CAtnidtr v R., 11 V L. R , 25 (1882), was follow- 
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more a' if it wa^ a apecial appeal than a iTpular appeal ; nut! hecatioc he did not 
find Piifllcicnt on the record to convince him that the Xfaci^trate was entirel}' 
wronc, he therefore nflirniiHl In\ deci'ion. But the Jiidpe Vas in the eituation 
of an Appellate Court, in which the matter came !»efore him on regular appe.al, 
and he ought to ha\e judged, as he«t he rouM, from the materials put before 
him in the XIagi«trate’8 written judgment, whether or not as a matter of fact 
the prisoner? had committed the olTeiiee of which they had been convicted. 

If the evidence which came before him — whatever its shape — was not suffi- 
cient to reasonably satisfy him that the prisoners had been rightly convitted, 
he ought to have acquitted them.”(l) An Appellate Court is bound precisely 
in the same way as the Court of fir«t instance to test evidence extrinsicallv as 
wpj] as jntrin?irally.(2) 

• 4. A\liencvor it is provided by tJiis Act that the Court may stJ®® 
presumc(3) a fact, it may either regard such fact ns proved, 
unless and until it is disproved, (4) or may call for proof of it : 

AVhenever it is directed by this Act that tlic Court shall pre- sumV**’”' 
sumc a fact it shall regard such fact ns proved, unless and until 
it is disproved : 

"When one fact is declared by this Act to ho conclusive proof 
of another, the Court shall, on proof of the one fact, regard the 
other as proved, and shall not allow evidence to be given for the 
purpose of disproving it. 

8?. 80, 87, 88, 00, lt4 (“ prtsutnf.") as. 112, 113 (" Conc/utnf proof'') 

*». 70, 80, 8l, 82. 83, 84. 85, 80. 105 ?• 41 {Jmfgmtniii'hrn f<wtc/i»wi'e pToof.)[b) 

(" Shall ■pTttvmt.") 


COMMENTARY. 

Inferences or presumptions arc always iiccessanly drawn wherever 
testimony is circumstantial, but presumptions, specially so*called, aic based 
upon that wide experience of a connection existing between the facta probantia 
and tbe factum prohandum which warrants a presumption from the one to the 
other wherever the two are brought into contiguity (6) Presumptions ac- 
cording to English text-writers are cither (a) of late, or (fc) of fad 

Presumptions of Jaw or artificial presumptions, are arbitrary inferences Of Jaw 
which the law expressly directs the Judge to draw from particular facts and 
mav be cither concfuii'tr or rebuttable. They are founded either on the con- 
nection usually found by experience to exist between certain things, or on 
natur.il law, or on the principles of justice, oron motives of public policy. Con- 
clu<>ive presumptions of law are “ rules determining the quantity of evidence 


fd m Slilaii Khan Sajai Btpan, 23 C, 317, 
31'J (1893) The Court is bound in forcun? »l» 
conclusions to the credibility of the witnesses 
to att&ch great weight to the opinion which the 
Judge who heard them hw expressed upon that 
matter. R. \ ^^a<^hub Chundtr, 21 W R . CT . 
13 1.18741 

(1) Khtro) Slullah y. Janab J/u/Jo*. 20 W B. 
Cr . 13 (1873), pee Thear, J . referred to m Roht- 
m*ddt V R., supra ere also remarks of Mitter. 
J , in the petition of f7oi>ni<ieee. 1“ 11 K , <V . 
(1872), Shii'appa v Shiditngappn. 13 It, II 


(1891) 

(>) In le Goomana. 17 IV R , Cr . 59 (1872) 

(3) SAn/FfOn-niesa t 5An3<in Ah. 26 A, 581, 
580 ( 1901 ) 

(4) That wiuchrebuts.or tends torebut. a pre. 
aumption which it not declared to be conclusire, 
lareferaiitand may be proted , r t 9 ptW 

(5) See also ss 13.42 

(6) Xortoo. Et , 97 , »ee Best. E\ . |5 299. 42, 
43. S95. el eTf . pp 58. 28) , and Wills’ Ore. 

18; Foaell. F.r , 711 Rfe a. 1)1. ptut. 
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requisite tor the support of any particular averment, which is not permitted 
to be overcome, by any proof that the fact is otherwise. They consist chiefly 
of those cases in which” the longexperienced connection just alluded to has been 
found 80 general and uniform as to render it expedient for the common cood 
that this connection should be taken to be inseparable and universal. They 
have been adopted by common consent, from motives of public policy, for the 
sake of greater ceitamty, and the promotion of peace and quiet in the com- 
munity ; and therefore it is that .all corroborating evidence is dispensed with, 
and all opposing esidenco is forb»ddcn.”(l) Kebuttable presumptions of law 
are, as well as the former, “ the result of the general experience of a connec- 
tion between certain facts or things, the one being usually found to be the 
companion or the effect of the other. The lonnection, however, in this class 
is not so intimate or so uniform .as to be conoltisively presumed to exist in 
every case ; vet it is so general that the law itself, irithout the aid of a jury, 
infers the one fact from the proved cxisteme of the other in the absence of all 
opposing evidence. In this mode the law’ defines the nature and the amount 
of the evidence which is snflicienc to est.ablish a Tprimti (acic case, and to throw 
the burden of proof upon the other party , and if no opposing es’idence is offered, 
the jurj’ are bound to find in favour of the presumption.(2) A contrary ver- 
dict might bo set aside as being against evideme. The rules m this class of 
presumptions, as in the former, have been adopted by common consent fron 
motives of public policy and for the promotion of the general good ; yet not. 
as in the former class, forbidding all further evidence, but only dUpensinc 
with it till some proof is given on the other side to rebut the presumption 
raised, Thus, as men do not gener.ally violat * the Penal Code, the law 
presumes ever}’ man innocent ; but some men do transgress it , and therefore 
evidence is received to repel this presumption ”(3) 

Pi'esuraptions of fact or natural presumptions are inferences which the 
mind naturally and logically draws from given foots without the help of legal 
directioii.(4) They are always rebuttable. They can hardly be said inth 
propriety to belong to that branch of the Jaw which treats of presumptive 
enacnce(6) “They are in tiuth but mere arguments of which the major 
premiss is not a rule of fow , they belong equally to any and every subfoct- 
ni.atter. and ire to be judged by the common and received te.sts of the truth of 


(1) Taylor, Ei . J 71 . Peat, Er. p 5S, $ 3»M, 
the Evidence Act notice* tao caapa of eoncluure 
preaurnptiona (as 112, 113) It i* a ((oeation, 
hovevrr, whether the presumption mentioDed m 
* 112 18 not after all a rebuttable presumption. 
for Ibe section perraita of evidence being offered 
of non-aciess (Norton, Ev., 97) and* 113. nvUra 
tire* (Whitley Stoke", 835) are *I«o Field, Er., 
820 . Steph. Jntrod . 174. and nottr to as 113-3. 
post , and Procrcdinga of the JLepalative Council, 
12th starch 1872, pp. 234. 235 of the NiippIeiDcRt 
to the OazeUe of /ndia, 20th llarch 1872 

(2) Ch VII of the Act deal* with this subject 
(of presumptions) ss follows nrstitlaya down 
the gcnersi principles which repolste the burden 
of proof (as JOI — 106) It then enomerates the 
cases m which th* burden of proof i« determined 
in particular cases }iot hj l4e rriafim of At fortirt 
ta the route but Ly pTetu’Ufttont (a*. 107-~lll). 
Roih proumptiona aSvet the ordtwy rule as to 


the burden of proof that he who affirm* roust prove. 

He who affirms that a roan is dead must usuallj 
prove it. but if hesbous that the man. has not been 
heard of for seven years, he shifts the burden of 
proof upon hia adversary, who must displace 
the presumption which has aneen Steph. Introd. 
173 174 , see Norton, Ev , 97, and Proceeding" 
of ihe Legislative Council, cited ante 

(3) Taylor, Kv , §§ 109, 110, Best, Ev . | 314. 
St observations as to the treatment of rebut- 
table presumptions by this Act in Whitley Stokes, 
875 

(4) Phipson, Ev . 3rd Ed, 3 “Such inference* 
are formed not by virtue of any Jaw, but by the 
spontaneous Operation of the TCasoning faculty • 
all that the Jaw does for them is to recogniio the 
propriety of their being so drawn if the Jndge 
tliink fit” Cunmngham, tv , 84, Wills’ Circ 
E»., 2». 

Taylor, Ev \ 2U. 
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propositions and the validity of nrpimrnts.(l) Tlioy drprnd upon tlieir own 
natural offirary in priirratinp liohrf, ns dc^rivnl from tIio«c connections, which 
arc shown by evnericncp, irrespective* o{ any Icpsd relations. They difTer from 
pr^sumptions of law in this essential respect, that s\hilo tho*c arc reduced to 
fixed niles, and constitute a branch of thcaystcni of jurisprudence, thrnc merely 
natural presumptions arc derived wholly and directly from the circumstances of 
the particular case by means of the common experience of mankind, without the 
aid or control of any rules of law. Such, for example. Is tlic inference of piiilt 
drawn from the discovery of a broken knife in the pocket of the prisoner, the 
other part of the blade beinp found sticking in the window of a house, which, by 
means of such an 'instrument, had been Imrglanously entered. These pre- 
sumptions remain the «ame under whatever I.aw the legal efTcct of the facts, 
wlien found, is to be dccidpd.”{2) Presumptions of law are based, like pre- 
sumptions of fact, on the uniformity of deduction which experience proves to I 
he justifiable; they differ in being invested by the law’ with tho quality of a 
rule, which directs that they must be drawn , they are not permissive, like na- 
tural presumptions, which tnnif or may not lie drawm-fS) 

The abovcmentioncd section appears to point at these two classes of pre- Scop« of the 
sumptions, tho«p of fact and those of law. The first clause points at presump- " 
tiona of fact, the second at rebuttable presumptions of law, and the third, at 
conclusive presumptions of law.{4} As has been already mentioned, presump- 
tions of fact arc really in the nature of mere arguments or maxims. The 
sections which deal with such presumptions have 1>cen noted abo\c.(5) Of 
these sections, s. 114 i? nerhaps the most important. “The terms of this • 

section are such as to reduce of their proper position of mere maxims which 
are to be applied to facts by the Co • ^ • ,• • r 

sumptions, to which English law g 
value. Nine of the most important 

Of course others besides those specified may be, and are in fact frequently, 
drawn.(7) In respect of such presumptions Uourts of Justice arc enjoined to 
use common sense and experience in judging of the cfTect of particular facts 
and are subject to no technical rules whatever This section renders it a jiidi- , 

cial discretion to decide in each case whether the fact which under section 114 
may be presumed has been proved by virtue of that presumption. Circum- 
stances may, however, induce the Court to call for confirmatory evidencc.(8) 

Sections 79-85, 89 and 105 of this Act create presumptions corresponding to 
those described by Enghsh text-wnters as rcbuUable presumptions of law, and 
there are others to be found in the Indian Statute Book (9) The third clause 
of this section embraces those presumptions described by these te.xt-writers 


(1) Sir Fitzjames SWphfn dindf* pre- 

sumptiODd of fact in Engluh law into t«o clauses 
— (1) Bare presumptions of fact which are nothiuK 
but ar^ment* to which the Court attaches what- 
ever value It pleases , (2) certain presumptions 
wbch, though liable to be rebutted, are regard- 
ed as being something more than mere matims, 
though It IS by no means easy to saj how much 
more. An instance of such a presumption is 
to be found in the rule that recent possession of 
stolen goods unexplained raises a presumption that 
the possessor is either the thief or a reewrer 
.Steph Introd . 174 In this Act presumplions 
ol fact partaVe of the character of claasllj. v 
post, see Taylor, Ev , J 111 

(2) Taylor. Ev . S 214 . see WilN' Clrv Ev 
passim . sf< also other instances of this class of 


presumptions ins 114, post and Best, Ev . J 315 
Enghsh text-WTiters also deal with mixed pre- 
snmplioosor presumptions of mixed law and fact 
see VftrtOD, Ev . 97 . Best E\ | 324 

(3) Norton. Ev . 97 

(4) Norton. Ev . 0« . Field, Ev . B9. 5J0. 521 

(5) 8s 89. 87. 8<). 9U, in fact all the sections 
fromss 79 to 90inclunTe are illustrations of. and 
founded upon, the maxim, Omsia esre rite acti 
Norton. Ev , 260 , I'owell, Ei , 83 

(6) Meph Introd. 174, 175 Proceedings of 
the Lrgislatne founcil, cited in n 1, p 38, 

a 114. puW 

(7) 8ee notes to s 114, post 

(8) KagKunalk \ libit Lai, 1 All L. J , U (I&M ) 

(9) Fiehl. Es . Ml 
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conclusive presumptions of latr. The Evidence Act appears to create tn'O 
such presumptioi\s by ss. 112 nnd 113 ;(1) and there arc some otlicrs to be found 
in the Indian Statute Boolc.(2) 

English text-uTiters have, it has been said, m treating of the subject of 
presumptions, engrafted upon the law of evidence many subjects wliicli in no 
way belong to it, and numerous so-called presumptions are merely portions 
of the substantive Ja«* under another form “ All notice of certain general 
legal principles whicli are sometimes called presumptions, but which in reality, 
belong rather to the substantive law than to the law of e\ndcnfe, was desig- 
nedly omitted ” (from this Act) ’* not because the truth 0 ! those principles 
was denied, but because it was not considered that the Evidence Act was the 
proper place for them. The most important of these is the presumption, as 
it is sometimes called, that every one knoav the Uw. The principle is far 
more correctly stated in the masim that ignorance of the law does not excuse 
0 breach of it, which is one of the fundamental principles of criminal law.” Of 
such a kind also is the presumption that ev'cry one must be held to intend the 
natural consequences of his own acts (4) The like presumptions and others 
of a similar character belong to the proviute of substantiv'c law, and liave been 
dealt with bv Statute, (5) or have gr.idiially romc to be recognised as binding 
rules throiigli the course of judicial decision (C) In this sense the subject of 
presumptions is co-exten-sive with the entire field of law, and each particular 
presumption must in each case be sougbr under the particular head of law to 
which it refers (7) 

This Chapter, us originally drafted contains the following section:-— 
” Courts shall form their opinions on matters of fset by drawing inferences ; 
(o) from the evidence produced to the existence of the facts alleged , (h) from 
facts proved or disproved to facts not proved . (r) from the absence of witnesses 
Aho, or of evidence which, might have been produced .(8) (<i) from the adrms* 
uons, statements, conduct and demcanoiii of tin* parties and witnesses, 
and generally from the circumstances of the cases *’ The Select Committee 
decided to omit this .section ‘ as being suitable rathei for a treatise than an Act, ’ 
Tlie object of its introduction was originally stated to be to point out and pub 
distinctly upon lecord the fact that to infer and not merely to accept or register 
evidence 18 in all cases the duty of the €Vnirt.”(9) Further, as has been already 
observed, a distinction must be drawn betweca the genotal act of inferring 
facts in issue from relevant facts, and those mfeiences which, for the reasons 
abov'e given, are specifically known as presumptions (10) (v ant-'). 


of Marrugc,. Ait IV of 187>, gj 10. lliPunjab 
!.«»» Piesumption as to e«*t^nce of right of pre- 
eiDplion) Act 1 of 1877. s 12 (&p«i6c RcLef 5 
PieMUniptioii that breach of contract to transfer 
■DimoreaUe property cannot be adetjuatelr rebee 
ed b^compeaaation m money) For an instance, 
of the oonrersion of rre«utnption9 of the aubstan- 
twe law into atatutorv rules, ar* a 38. Act A of 
1865 (Succession Act) In England the rules as 
to aubBtitutional or cumulative gifta ore treated 
os rules of presumption , thi abovementioned sec- 
tion desls with these rules without anv reference 
f« a presumption . see G S Henderson Xhe LavF 
of IVills in India, p 192 

( 6 ) Fes notes to a 114, piKif 

(7) Fee Cunningham. Ev . JOl— 3iiJ 

(8) Ams 114 ill(!7). pna/ 

19) CilM In Field, Ev , 89 
(lOj.lstofhoanibiguityEtfendmgthe uso of the 

term “presumption.” see Best. Ev„p 306 , 16 .J 299 


(1) But see p 119, on/r 

(2) See for example, .4ct \M of 1879. s S 
(Foreign Jurisdiction and Ettradition) . Cr ft 
Code. 8 87 {ftoclsnmtion for person absconding) . 
Act 1 of 1894, a 6 (Loud AcijuisitioD) . « 8, Act 
f (B C I of 1813 (Secoveiy of ftiMic Hemands) , 
see /}al3Iokn,mdy J,r,Bdknn,9C .27l(m3), Act 
ri(l) C)ofI809.s 26 (Cbota Nagpore Tenurea), 
see e. 35. post , Act XW’II of 1671, a. 8 (Crimiiial 
Tribes} , Act .\IV of 1874. a 4. 8 (Scheduled Dis. 
tricts); Act IX of 1856, a 3 (Dilla of Lading), 
-ce II . .Wof & Co V Caeffe. 9 Bom U C R . 321 
( I87i ) ; see notes to a 35, /xiet. 

(3) Sir J Fitrjamcs Stephen, ftoct edjngs of 
file Legislative Council, ante. 

(4) Sfeph Introd , 175 ; I’owell, Ev., 82 

(5) See for example Act V of 1869, Art 114 
(Indian Articles of War, I’resumptne Etsdeore 
of Ih’serlion] . Act XXI of 1 866 . a Sl (Xative 
Converts' Marriages; ftevumpfite EvideiKe 
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Or T»n Rru.vAsrv or (-acts. 


As >'ith nianv other question^ ronniftcd with thft l.iw o{ r\iilciue, the 
theory* of rele\Anry Ins been the Aubjert of vnrj'ini; opinions Roles. incv hns 
been s.sid by the framer of the Art to mean the ronnertton of os'onts .ns 'cause 
and efFert (!) But this theory, as was admitted afterssards, “ \v.as expressed 
too widely in certain |i\rts. and not widely enoufrli iii otliers.*'(2) For the 
former difinition the fnllowiii" was substituted “ Tlie won! ‘ relev.int ’ 
means that any two (nets to which it is applied .arc so related to e.»ch other that, 
according to the eoinmon tourse of events, one either taken hv itself or in con- 
nection with other facts prn\es or renders probalile the past, present, or future 
existence or non-evisteiKC of the othei,’‘(3) But this is “ rclecancv " in a 
logical sense. la'^al relevancy w Im li is es-'Cntial to admissible evidence, requires 
a higher standard of evidentiaiy force. It includes logical rcle\ ancy, and for 
reasons of particular eonvememe. demands u close connection hetween the 
fart to be prove*! and the fact offered to prove it. All evidence must be 
logically pele\aut — that is absolutely es-sentwl. The f.ict, however, that it is 
logically relevant docs not insure a^mtsslbtUOj . it must also be legally relevant . 
a fact which ‘ in connection witli other facts renders probable the existence of 
a fact 111 issue.’ may still ho rejected, if m the opinion of the Judge and under 
thecircumstancesof the case it bccon«idered essentially mi«le.idmc or remote ”{4) 
The tendenev. however, of modern jurisprudence is to admit most evi- 
dence logicafly relevant. Logical relevancy iiuv not thus he .issumed to be 
the sole test of admissibility . relevancy and admissibility .ire not co-extcnsive 
and interciiangeable terms ** Puldic policy, considerations of fairness, the 
particular necessity for reacliiiia speedy decisions.— these and similar reasons 
cause constantly the necessary rejection of much evidence entirely relevant. 
All admissible evidence is relevant . but all relevant evidence is not admis- 
8ible.”(5) The question of relevancy strictly so called presents as a rule, little 
difTicultv. Anv educated pe^^on, whether lay or legal, can say whether a cir- 
cumstance, has probative forced which is the nieamng of rclevancv. This is 
an affair of logic and not of law It is, otherwise, with the question of admis- 
sibility which must be determined according to rules of law. A fact may be 
relevant, but it mav be excluded on grounds of policy as already noted. A 
communication to a legal adviser may be in the highest dtgree relevant, but 
other considerations exclude its reception as a privileged communication. 
Again a fact mav be relevant, but the proof of it may be such as is not allowed 
as III the case of the *' hearsay” rule (6) In this Cliapter the word 
“relevancy ” seems to mean the having some probative force. In the title to 


(1) Sleph Jntrod . bs griipriiU •» to 
Tano. Introdurnon 

(2) Steph Dig. p 15S. Whille» Stokr* 
Si". MI, nalt 

(3) Steph Dig, Vrt 1 "I liave •uU.titm«l 
Uif prrsent definition for if, not becauii’ I think 
It (the former definition) wrong, but beoauv I 
think It gi\M rather the principle on which the 
rule depends than a convenient practical rnlr. 
It-., p. IM 

(i) r.est. t\.. p. 2VI 


(S) lb 2ii. thus A conimumcation to a legal 
adviser, or a muunsl coiifeuion improperly ob- 
tained. mav. uniloubtedJv, be relevant in a high 
degree Thet are none the leas inadmiaaible ; 
,b See aleo Taylor, E\ . ff 29S— 316. Powell. 
Ev . 527 5JS . Steph Introil . Steph Dig , .Vrta 
I and 2 and Afffndiz Note 1 . The Theory of 
KclevancT b\ G C Whitworth. Bombay, 18S1 
(6| Astothemeaniagof the expreaeioQ "faearaav 
la t»t evidence ' . aeeSteph Dig . p ISn, Arts 
14 and 62. and notea to a 6*', pa^ 
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this Part it appears to denote admissibility^!) However, the considctrations 
mentioned Ro merely to the theory of relevancy and to the construction of, or 
definitions given in, the Act as ba^ on that theory. For practical purposes 
one fact is relevant to another and admissible (2) when the one is connected 
Avith the other in any of the ways referred to in the provisions of this Act relat- 
in'^ to the relevancy of facts.(3) Kelcvancy, in the sense in which it is used 
by the framer of the Act, is fully defined in ss. 6-11, both inclusive : “ These 
sections enumeiate specifically the different instances of the connection between 
cause and effect which occur most frequently in judicial proceedings. They 
arc designedly worded very widely, and in such a way .as to overlap each other. 
Thus a motive for a fact in issue (s. 8), is part of its cause (s. 7) ; subsequent 
conduct influenced by it (s. 8) is part of its effect (s. 7.). Facts relevant 
under s. 11 would, in most cases, be relevant under other settions.'’(-i) Not 
only may the acts and Mords of a p.irty himself, if relevant, be given in evi- 
dence, but v\hen the party is, by the substantive law, rendered liable, civilly 
or ciimmally, for the acts, contracts, or representations of thml persons, and 
such facts are material, they may generally be given in evidence for or against 
him as if they were his own.(5; The find instances of such relationships 
(which must in the first mstance, be proved aliunde to the satisfaction of the 
Courts) are agency, (6) partnership,(7) the liability of companies for the acts 
and representations of their directors or other 4geiit8(8) and conspiracy in 
tort or crime.(9’ 

The following sections have been considered by the author and others to 
bo the most important, as all vvill admit they are the most original part of the 


(1) Whitley Ptokw. 840 
|2] Lala Lcimi \ Saytd llaidtr, 4 t’ V\ N , 
ccJvTiii (1809). (*• llelevant ’■ »n Ihps V<t 
ndniiMiUe ) 

(3) S 3, ante, t. »• 5— fiS, patt. 

(4) Steph lafrod , 72 , eee CTitJcwm of Ihwe 
fions in Whitley Stokes, p 810. "two of lhe»e 
eeefiona are eo drawn (i» 7, II). to primit 
enJeiice of matter wholly irrelevant,’’ it. ami 
eee notes tea 11. poet, butaeealeoSteph Jiitrod 
160 , and Best. Er , 622 In thesrctions mention, 
ed in the teit the subject of crrcolDStantial evi- 
dence IS distnbuted into its tletnents Ftret Rr. 
I-Otl of the HeUet CommUiee, 31st Slarcb 1871 

(8) Set I’hlpson, Er , 3rd Ekl , 69 

(6) In civil cases tbo acts and representations 
of the agent will bind tbe principal if made with- 
in the scope of the authority conferred upon him, 
or subsequently ratified by the pnncipal (Act 
I.'k of 1872. 8s. 182—189, 196, 226); &s to implied 
autbontr, see Jn re CnnHtnjham, 36 (% D , S32, 
Ualtean \ Fenniel (1893), 1 Q. B . 316. and 
generally as to Bgcncy, Contract Act, as. 182 — 
338 , astoresponsibJityinaforfaodtbedocinneof 
respondet at euptrior, See remarks of Je^sel, X R , 
in Smith r. Real. 9 0 B. D , 340, 351, and jndg- 
ment of WlUes, J.,in/Iforieicl: v Ea^nh Joint Sloci 
Ranl.L. R ,2Ex 250, 265.3S6, Thornev J/enrd 
(1894). 1 Ch,. 599; Matcolm Srunier & Co t , 
Haurhoaee & S<rne (1908), Times, 1- R, i 34, 
p.855i apartyisBotlngeneral crimidoMy respon- 
sible for tbe acta of his agents and serranta anieas 

iuchaefs have been directed or assented to ly him, 

CooperM Slade, 6 H. I- C, 746. 783. 794, prei-ord 


Wenvleydale. Lord .Melrille's case, 20 Hew. St 
T B. 764, Thttjuten'e case, 3 D. & D , 306, 367; 
t htfhire \ Soilnj ilOns), 1 K. If., 237. Ste 
(fcnerally, Taylor, Ev . 1J5, 602—605, 005~90t>j 
Best. E» . ♦ 531 . J'hipaon. Ev . 3nl Ed , 60 ; Powell, 
Ev . 290. Ecans, ITincipil and .Vgent, 123—200. 
jukJ poeiiin. 2nd Ed , Jleven on XegLgence, 271— 
212, Rostoe, C'r Er , I2tb Ed , 46 . ItoscOc, X, P> 
Ev 69—71,1 A I'earson, ‘ The Law of Agency 
IQ British India," 1890 Bowstead, Dig of Agency 
Vrts 79—82, 103. 104 Norton. Er.. 144; as 
to admissions bj agents, ses ss 17, 18, post , and as 
to notice fieen to agents, $ 14, poet 

(7) The habihty of co-partners for the act of 
theirpartocrisestabhsbedon thegroundof agency 
«ach partner being the agent for tbe others for all 
purposes within the scope of the joint bosme'S ; 
B« CKitinghan. supra Lindley on I’artnership, 
5th Ed., 80—90, 124—263, Pollotk on Partner- 
ship. Tajlor, Ev , {\ 743—762 . Koscoe. X. I’.Ev.. 
71 . Act J:C of 187.* (Contract Act), ss 239—266, 
as to admissions by p.irtners, eee ss. 17, 18, poet. 

(8) As to the general principles of agency as 
applied to Companies in the course of, or alter 
formation, eee iJodley on Company law, 5th Ed., 
143 — 181 . Companies can only be bound by the 
acts of their real or ostensible agents. t6, 182, 
liability for torts, it , 208 , tee also Act VI of 1882, 
Act VI of 1887 (Indian CompamesJ , Commen- 
tanea on the same by L V. Russel) (1888) • a Com- 
pany le not liable for acts done lUlia tires, Russell, 
12, Bnco on uJlra vires, as to admissions by the 
officers of a Company, see ss 17. 18, pus/. 

(9) See t 10, /mef, and notes thereto. 
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Act. tlicr nflirm positivrU* what f.irtH mar Im* j>ro\rd, wJioroas the Kiit'liMi 

law a««unies thi' to he known, ainl merely declare^ Jicgativcly that certiiiii 

fact« jhall not he pro\i*(l. In the npininii of many others the Knplish law pro- 

cee<N upon sounder atid more practical grounds. WIdle importance is 

chimed lor the«e sections in that they are said to make th" whole body of law 

to which they helnnp ea«ily intellieihle, yet such importance cannot, owinp to 

the provisions of Kij and 107, tause nil undue weight to he attached to 

their strict apjilioatinns when a hailnre to so strictly applv them has not been - 

the cause of an improper decision of the lase. For tlie improper admission or 

rejection of eiidenee in Indian Courts has no effect at all unless the Court thinks 

that the evufenee improperfy dealt with either turned or oiigfit to ha\c turmnf 

the scale.(l) A .Iiidce. moreover, if he doubts ns to the releiiincy of a fact 

guffcestcd. can. if be thinks it will lead to anythin" relevant. a«k about it 

himself (2) . • • 

5. Evidence may 1)0 given ill liny suit or proceeding of the Evidence 
existence or noii'oxi.stcnce of every fact in issue, and of sncli 
other facts as are Iicrcinafter declared to 1)0 relevant, and of noBueaaareie 

. 1 vant facts 

others. 

Explanafi'on . — This section shall not enable any person to 
give evidence of a fact which he is disentitled to prove by any 
provision of the law for the time being In force relating to Civil 
Procedure. 

lUu^lraltons. , 

(а) A Is triwl for llio murder of ft by Wafmc him with n chih with the intention of 
causiDs his deatli. 

At il’a trial tlic following facts are m iv«ue • — 

A’< beating i? inth the club : 

.I'a causing D'a death by such I>e4ting ; 

.I'a intention to cause 3'a deatli. 

(б) A suitor does not bring with him, and have in readiness for production at the 
first hearing of the case, a bond on which he relies Tills section does not enable him to 
produce the bond or prove its contents at a subsequent stage of the proceedings, other- 
wise than in accordance with the conditions prescribed by the Code of Civil Procedure 

Priacipies.—'The Teccptloti i» evidence of facts other thiin those jjjwj- 
tioncd in the section tends to distract the attention of the tribunal and to waste 
its time. Fruslra probatur quod probatum non reheat The laws of evidence 
are framed with a view to a trial at Ntsf Pnua, and a proceeding at A’lSi Prius 
ought to be restrained withiu practical limit3.(3) 
s. 3 (“ Evidence.’'] s. 3 (“ Relevaid ) 

8. 3 (“ Fact tn tstue.”) ss. 6-5S (‘‘ Of (he Hdtvanoj of facU ”) 

g. 3 (“ Pud.") 8 60 {Oral Evidence tnvil be direct.) 


(1) SUph latrod, 72. 73, m EngUnd 

(2) Ib , 72, 73, 162, s 163, port I»«t, E» . 

66 , M to “ indicative " evidence, ib , { 53 

(3) Beit, Ev , I 231 . ;r v ParbhuJat, 11 Bom 
H. C R , 90, 91 (1874), onie , Tajlor, Kv , 1 316 , 
ilanajtre of Iht ileiropottlan Atylum Ihetnet v 
//itf,47I..T. (H.L.), 29, 34, per LordO’Uagaa; 
♦<« alio judgment of Lord Watson m to the dis- 
tinction between evidence having a direct lelatioD 


to the pnccijuil question in dispute and endeoce 
relating to cirilaleral facts which will, if established, 
tend to elucidate that question . and ante, Intro- 
doctioo- “Facts, wbich are not themselves in 
issue, mav aflect the probability of the existence of 
(acta in lasae, and these mav be called coUa- 
tcral facta" Fna Stport of the Sited Commltee, 
3m Alaich 1871. 
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RELEVANCY. 


this Part it appears to denote 3dmi8aibjIity.(I) However, the considetrations 
mentioned go merely to the theory of relevancy and to the construction of, or 
definitions given in, the Act as based on that thcorj'. For practical purposes 
one fact is relevant to another and admissible (2) when the one is connected 
with the other in any ol the ways referred to in the provisions of this Act relat- 
ing to the relevancy of facts.(3) Relevancy, in the sense in which it is used 
by the framer of the Act. is fully defined in ss, 6-11, both inclusi%’e ; “ These 
sections cnumeiate specific.dly the different instances of the connection between 
cause and effect which occur most frequently in judicial proceedings. They 
are designedly worded very widely, and in such a way as to overlap each other. 
Thus a motive for a fact in issue (s. 8), is part of its cause (s. 7) ; subsequent 
conduct influenced by it (s 8) is part of its effect (s. 7.). Facts relevant 
under s 11 would, in most cases, be relevant under other seetions.”(4) Not 
only may the acts and words of a p.irty himself, if relevant, be given in evi- 
dence, but when the party is, by the substantive law, rendered liable, civilly 
or cximinally, for the acta, contracts, or lepresentations of thnd -persont, and 
such facts are material, they may generally be given in evidence for or against 
him as if they were his own (5) The chief instances of such relationships 
(which must m the first mstanec be proied ahundr to the satisfaction of the 
Courts) are agency, (6) partnership, (7) the liability of companies for the acts 
and represent.ations of their directors or other agciit«(8) and conspiracy in 
toct or crime (9) 

The following sections have been considered by the author and others to 
be the most important, as all 11111 admit . they are the most onpnal part of the 


U) lYhitley Stoke*, 840 

(8) LiHa Laimi Sayd Jlaidtr, i V W N 

ccJiMii (IbSO), m thi* mean* 

aSnuMitle J 

(3) 6 3, aule, \ m &— 5.S, po>f 

(4) Steph totrod , T2 , ft criticwm cf theee #«.. 
lions m Whitley Stokes, p 810, “two of the»e 
sections are so drsien (*s 7, 11). as to fcrmit 
enJeiico of matter wholly aielevaut.” i6. and 
see notestos 11, yoal , but see also Steph Inttod . 
160, and Best, Ee , 52J In the secliont mention, 
ed JQ the teat the subject of circurostanfial evi- 
dence u distributed into its elements fire/ Rt- 
fmrt of tie Seltel Committee, 31ft Starch 1671 

(8) See rhipeon, Er , 3rd Ed , 80 

(6) In cinl cases tho acts and representations 
of the agent will bind the piincipaf if made with* 
in the scope of the authority conferred npon him, 
or subsequently ratified by the principal (Act 
I.\ofl872, s* 182—189,196, 226), astojmplied 
authority, see In re Cunningham, 36 Ch D., 532. 
]\'alUan v. FenmeL (1893), 1 Q. B , J46, and 
generally as to agency, Contract Act, ss. 182— 
238 , as toresponsibilityina/orf sndthodoctnneof 
reijjondel at eupenor, see remarks of JeaseL M. R , 
in Smith T Keal, 9 Q. B B , 340, 361. and jndg- 
ment of IVilles, J., in/EoricifiT Bn^tehJonUSIveL 
Danl, L. B , 2 Ex 259, 265, 266 , Thorne r Heard 
(1891), 1 Ch, 599; hlalcolm Brunitr & Co e. 
U'atcrhouee i Sane (1008); Times, L. R , r 24, 
p 855; apartyisnotmgenersi cnninoWy respon- 
sible for tbs acts of his agents and serrants unless 
such acts bavebeeo directed or assented to^ him, 

Cooptrx. Sladr, 6 H. I- C, 740, 793, 794, prr Lord 


I'ensletdalc. Jx>rd Melrille'i eiwe, 29 Hew. fit 
TK 764. TArVuirn’s case,2 B 4, B , 306, 367 1 
eieihur \ BeiUij (1005), IK. B, 237. Set 
generally, Ta.vfcr. Ex . J16. 602—805, 00^9061 
IWt.Ex .453l.)'hip»on.Ex .3nl Ed ,69. Powell, 
Ev . 290 Eeans. 1‘nnwpal and .Igeat, 123— 207, 
and paeam, 2nd Ed . Boren on Negbgenee, 271— 
312 . Koscoe, CY Ex , i2tb Ed , 46 , Roscoo, X P. 
E*. 69-71, T 1 Pearson, The Law of Agency 
in British India,’* 1890 Bowstead.Big ofAgency 
Arts 79— 82 107. 104 Xorton, Er. 144; as 

toadmissiona by agents, ett ss 17, 18. post . and as 
to notice giren to agents, s 14. pcW. 

(7) The liability of co partners for the act of 
their partner IS established on the ground of agency 
each partner being the agent for the others for all 
purposes within the scope of the joint bnsiness , 
Re Cannxngham supra Lindley on I’artnership, 
5th Ed., 89—90, 124—263, Pollock on Partner- 
fbip.Tayior, Ex . §| 743— 752 , Roseoe, X P.Ev, 
71 , Act IX of 1872 (Contract Act), ss. 239 — 266, 
as to adnuseions by partners, eee ss 17, 18, pmt 

(8) As to the general principles of agency as 
appbed to Companies in the course of, or afUr 
formation, eet isndJey on Company Law. 5th Ed., 
143—181 , Companies can only be bound by the 
acta of their real or ostensible agents . ib , 182 ■ 
liability for forts, il , 20S , eee also Act VI of 1882, 
Act VI of 1887 (Indian Companies); Commen- 
taries 00 thesanie by L. P. Russell (1888) • a Com- 
pany U not liable for acts done ultra tires, Russell, 
12; Bnce on v-Ura virei, as to admissions by tbs 
offiren of a Company, see as 1 7, 1 6. past. 

(9) See t. 10, poet, and notes thereto. 
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Art. n« tlicr aflirrn Hv vUiftt f-i* I"* ni.iy In* provrd, ttlirn'.m (In* KnKli’'li 

l,ii\ n»»iinir^ tlii« in lx* kiinwti. ninl morrly «l<N'J.irr< ticfi.ilivoly tlnit <'rrti>i«j 
firf« nh.tU not Ilf* prn\r<l. In t)j.* opiiitoti of many nfjipr* llir Knuli^li Jin' pnt- 
rr(xl« iinnii •onmlrr .Tti'l niorr prjrfic.il proumN. U’liilr nn[iortaiici* 
chiiriMl for tlir«p •rrlioti« in tk.it tliry an* wid In iimki* tli'* wliolc Jxwly of I.n\ 
tn nliirli llirv l*rIon2 n«ih Vrt .'«iir!i imporlaiiu* rannnt, nuinj' In 

tlip prnW«inn« of **. lf'*» .n»d 157, an wriplit to li<* iittaclird t" 

thrir «trirt apjtlir.ifion* ulifii :i f.iiljirp to ao alritfly npplv thfin Jini not liivn - 
tho r.iii»p of .an inipiopi'r dm-nm of tin* rji<o. For llip improper nclim-isum or 
rejection of oajdmro in Iri'Inn Coiiris liaa no rfftvl at all iinlria f)ir Court tliink>* 
tint tfip rvidrnre jnifimprrly «lr.*It nitli oitlmr tnriieil or onplit to Jnivi* tiirm'il 
the vafp.(l) A .linU’r. monNixer. if fir «lonl»t< aa to the relevancy of a fact 
FUJce'teil, r.ui. if hr jliMika It niH Ic.td f« aiivtliiap relev.nnt, nak nl'oiit it 
liim‘elf.(2| • 

5. I'A’klcnro nitty lie fjiven in any Miit or procmlinp: of tl'c^vidence 
e.Yistcnrc or nnii-i‘M‘''ti'n{ i* of ovory fact in i.ssuo, and of 
other f.ncts a*! arc Iicrcinaf.cr declared to l)c relevant, and of 
otlicrs. 

/;>/}frt«o/ion.— Tiii^ M*ction .shall not enable any pQrson to 
give evidence of a fact uhicli he Is disentitled to prove by any 
proWsion of the law for tin* time being in force relating to Civil 
Procedure. 


/llv*/nilion* t 

(a) A is Iript! for llie mtinler of // hi l-e.iein- lam «ilh « chili uiili the intenlion of 
cau’ins Ids death. 

At A't trial the follow me faci- arv m tisoe — 

A’aWatinir/fwilhihc chth, 

.1 V caitsina ir* de«th hy »ueh fxralim: . 

.I'liintcptiort localise ZT/deflUi- 

(61 A.ui(or<loc.not ],ri„8 „itl. I.im, .nJ l.^v. ,n r™J,nM, tor .1 1 |,» 

k.51 of 11, » c«.c. » bond on Iio reto. TI,b.oct,oo dor, not cnaf.lo J.,m to 

pnidnco tl,o tend or ptovo it. conloni, .1 . .uteeinent ,t.co ot tho prooood,no,,olh,.r. 
than in .coorfnnco ,r,Ih the cond.t.oa, pro«rilo<l bj- tho Code of C,v,l Prooedoro 
Prlnclp.o>,-TI.o reception ... cridenco of l,.ot, other than tho.e n.cn- 
honed in the eectioii tend, to d«tr.«t the attenWn o the tr, bn, ml ond to ..-aetc 
its time kailra prolalur quail probatam non rtfaol. The Ians of cvnJcin c 
.re framed «fn v.e,v to a kiai at S,.i a proeeed.ns at A 

onsht to he restrained within practical limits (d) 

R •» Mt E* r 8. 3 (“ BflflVnl. ) 

' **x ^^.SSCOItkeRthfuncjoffacU.") 

\ iudinotae. ) ^ {Oral Eivhnft mwtl be dirfcl.) 

*• 3 (“ fad.”) 


U) 5t*ph iQUod. 72. 73 ,oI>lfr m 

(2l /tr . :2, IS, 182 , » «6S, ;»•' *•'" 

u to “mdicifjve " evideace, i>>., 1^5. 

<3) Bmi, Et., I 231 ■ ^ CtirWa^a*. II 
H C I*... 90. 91 (1870. T#7lor,ET..|3I*- 

•y»'iti?d« 0/ Mn Hclroiioblan JrjhfX 

Hm.iTUH. (H.I4. 29.34,p<!r 

•'e »l»o judgment of Ixird IVoUon m W 

•'“rtion between enJence h»»in? “ ** 


to Ibe pnn«|«l i{Ue»tioa in depute »nd eritlenfe 
ifl^dQjrtocoUateriU ImIi which will, if MteblulietJ, 
teod to elucidate (hat queetion. and ante, fotrO- 
durttoo- * wt'eh are not ihemaelve* m 

Haue, ■oas' off^t the probaUijt/ of the ru»Uo<M of 
in lasue, and Ihrae mar be catletl colla* 
Icfil facta" /‘irrt Etpertofthe Edvt C'emiKUUt, 
31it March IWJ. , 
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s«. 64, 165, Pbov. 2. {Proof of docummt {Hrlnaiu-^ of tjiicdiom to u-itnesvs.) 

byprimanj evidence.) S. l65 (Judye’e poner (o put questions.) 

ss. 136, 163 {Judge to thetde its to 8. 167 {ImpropcT udmi'‘sion or reyclion 

ndmisihilitij.) of etuhnee.) 

«, 145, 146, 14?, 153, 155, 158 

Civil Procedure Code, O. Xlll, p, 780-786. Criminal Procedure Code, s. 208. 
Cl' il Procedure Code, 0. XV’III, Pjk, S13-824 , Criminal Procedure Code, s. 3 .j 9 ; Stepli. 
Intiod., 12; CIis. II, III, iSteph. Dig, Art 2, Best, Kv , § 231, ji. 231 ; Taylor, § 316; 
Wigmore, Ev., 5§ 9-21. 


COMMENTARY. 

Andofno section therefoic excludes everythin^ which IS not covered bv' tlie pill - 

•thers" vic'v of some other section which follows m the Stafiitc.(l) All evidence ten- 
dered must therefore be shown to be admissible under this or some one or other 
of the follow mg sections, (2) or the piovisions of some other Statute saved by,(3l 
or enacted subsequent to this Act These words m con}unction with the 
language of other portions of the Act further tend to show that the Court should 
of itself and irrespective of the parties Ukv objection to evidence tendered 
before it whicli is not admissible under the provisions nf this Ait.(4) This sec* 
tion must be read as subject to the icstrutions of Part II as to proof, and Part 
II] astothe piodiictiou of evidence. Tlui-< the termsof acontract between 
the parties might be relevant, but oral vvideme of it will be e.xcliided if 
those terms have been reduced to wtitiiic(o) Though a dooumcMit may 
not be legal evidence of a fact within th- provisions of this Act itmnyyet 
bon document which the p.»rties by their lontract have made proof of that 
fact.(6) 

Admtaslbl All questions as to the admissibility of evidence are for the Judgc.rj 
Bty Wheie a Judge is in doubt as to the admissibility of a particular piece of ,c''i- 

deuce, he should declare m favour of admi-<svibi)ity rather than of non-ndmissi- 
bility.(8) • ’ Under tbc Evidcm e Act .idmi«sibility“is the rule and o.xclusion, the 

e-xception, and circumstances which under other systems might operate to i'\- 


(1) TAe ColUclor of Gomtihpur t. I’elaldhan, 
ICa (1899) At p. 43 , but the {vtncjple o(e:ic1u- 
Sion should not be to applied st to exAnde matter 
which msy be essential for the BScertainineiit oj 
truth. *’ R. V Abdullah, 7 A , 40 (ll«9) . and ire 
observatjona on the modern rule as to atlmissibihty 
in Btakt v. AlUun Lift Anuratue Smirt), L B, 
4 C. P. D . 109 

(2) Ltlhra) Knar v MoApal Singh, 7 1 -4 , 7tb 
anle , Abinath CAaiidrav. }’art*hXalh,0 C W X, 
402. 408 (1904) 

(3) S 2, ante 

(4) Field, Er , 668 ; IVbitley Stotrs, 834 See 
following pnragrftpba 

(5) R. 01. poll , and ef. ss 92. 116 — 117, 121— 
127. 

(6) Oriental Ooiirnmtnl Seeurifg LiftAuafaiiee 
Compan'j.Li Sarat Chandra, ZOB , 103(1895). 

(7) S 136. poet 

(8) The Collector of Gorakhpur t. Falakdkari, 
tupra. at p. 26 . and Monariy t. London C. ii D 
Rl/.Co.,h.n,6Q B. 314,323, perLu*h J.s“l 
also think on further consideration the endence 


wa-s rtceivablc I had foimed no definite opiiuoii 
on the subject nt the tn»l It was a new point 
and I adopted wliat I con«idered to bo the usual 
ami the safer course, w here evidence w pre'***! hj 
one party, and objected to by the other, of recen- 
ing the eiidence at the peril of the party pieicut- 
ing It But iee also R \ ParMiutai, “ the ten- 
dency to stray from the issues is so strong in tins 
country, that any indulgence of it beyond the clear 
I'Tovisioiis of the law is certain to lead to future 
embarmssmeut. ' /wr w est. J . 11 Bom H. C. K . 
9U. 1*5 (l874j • and in cnmmal procfeduig«. it has 
been obeened, that the necersity of confining the 
evidenw to tlio issue is stronger if possible, than m 
mil cases, for when a prisoner is charged with an 
offence it isof the utmost importance that the facts 
proied should bo such as he can bo espetted to 
tome piepared tu answer, 3 Ru«s Cr , 368, Sth 
Ed . citeii in v PorMiirfo.,, Il Bom If C. R , 
9t (1874). Rowoe, Cr Ev , 85, 12th EU , 78 79. 
“Itn of high importance that no security for 
troflueapeciallyiii criminal cases.should be weal- 
ene«l On Our rules of eiidcnce, said I.ord .Abiiiger 
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rlndf' arc, midcr tlic Art, to be taken into 0011^1(10^110)1 otjly in jodcinc of the 
value to lie allowed to e\idenre when n(lmitf(K!.”(l) “ flie object of a trial 
in everj’ ca*e i'» to n«certnm the tnith in respect of the charce made. For this 
purpose it is tiece««ar}' that the Court should be in n position to estimate, at 
Its tnie worth, the evidence piven by each witness, ntul nothing that is calcu- 
lated to assist it in doing fo ought to he excluded, unless, for reasons of public- 
policy, the law- expressly requires its exclusion.**(2) The .Iiidgc.s’ apprehen- 
sion of possible danger in admitting rertain evidence cannot create a rule for 
e.Tcluding it.”(3) Whether the Court does cr does not consider cs-idonce 
given on another orc.a«ioii and between other parties approjiriatc and valuable, 
for the derision of the case which is lieforc it, is not of it«clf a reason for tin; 
admission or rejection of such c\-idcncc. The Court is bound to try the matter 
between the parties who arc before it upon aiich evidence as those parties m 
their discretion produce for the purpose and at the time when the evidence is 
tendered to decide whether or not it is legally adinissible.”(4) TJie value of 
e\-idence cannot alTect its ndnussibility.fh) Questions ns to the aclmissibility 
of ea-ideiice should be decided as they arise and should not he reserved until 
judgment in the case is givon.(6) Where the question was as to the 
admissibility of certain documents, it was remarked — “ Wliat, if all siicli 
documents arc cxdudcd, shall we have left but oral evidence ? That this is 
not a desirable result probably no one will deny; and in all discussions on 
the law of evidence, It seems to nie very desirable to cosidcr how- that 
result can be avoided ”(7) No argument in favour of the e.xclusion of 
evidence can be founded on the inability of Judicial Oflicers to perform the 
task of attributing tc it its proper influence in the (Jecision to exclude 
evidence becau’c in some cases Judges might found upon it a wrong con- 
clusion, would be utterly inconsistent with the .issumption on which all rules 
of law are founded that the constituted tribunals are fairlv competent to 
carry them out (8) ** To admit documents, not strictly evidence at all, to 
prop up oral csndencc too weak to be relied upon, is not a course which their 
Lordships would be inclined tc approve, and none t)f the chiUahs which 
have been hud aside by the High Court arc shown to have been admissible 
in evidence according to the laws of evidence regulating the decisions of 
those Courts. It would expose purchasers to much danger if their possession 
could be disturbed by inferences from, or statements in, documents not legally 
admissible in proof against them.”(9) Where a Judge is influenced in his 
estimate of parol testimony by the result cf lus consideration of documents 
w'hich he ought not to have dealt entU ns evidence, there is no proper trial 
of the casc.(lO) Where certain decisions cf the Privy Council were referred 


tbe property, the liberty and the lives ot men 
depend,” per Jardine, J , in A v Ramehiitdra 
Goiind, 19 B , 765 (1895) For subordiDste Courts 
«lio>ie judgment IS subject to appeal the safest 
couio 10 cases of doubtful relevancy of evidence is 
fo contemplate the possibility of the eijdence 
being admissible and to deal aith the case on such 
a supposition — Madhtiiran v Dtciuii, 2111,698 
(1896) 

(1) R \ Monapuna. 16 B., 661, b6S (189’) 

(2) R T Vtlamchan4l, J1 Bom H C 11 . 121 
(1874) 

(3) Per Lord Ueman in II rijAt v Rerkelt, 

Uloo 4 K, 414 , 

(4) Oorachand A.rear Ram Xara>H, 9 \V R., 

587 (1868) , 

(5) P- V Ri^en. 1 ’ Cox , *>311 

(6) Jndu Rat v. BA-iWim/i Nuntj. 17 G. 173 


(18S7),_«aii»/«6iia SVrouyy v OjAur XalA, 2C 
W X. 188 (1899). Rama KaraMtmj v ilangal, 
I A L J Diary, 224 (1904) See Wigmore 
E> , $ 19 

(7) OnpeeHolh StrtgA \ kntmdmoyte, 8 W B, 
atp 169(1667), per 21arkbj. J , for the procedure 
with regard to the admission of documentary 
evidence, eee J/aawn r Golam Kebrta, 15 IV 11 , 
490(1871). /sruc CAuarfer I Ruitel LaU, W 
R. 676 (1868) 

(8) lb (sod a.1 to standard of latue as ap]>ticd 
to endence. ih at p 169} 

(9) Rcloime Sff y Uteralall Sui, 11 W 11. 
(I’ C ). 2 (1868), ■ c . 12 Moo I A , 136 (• Each 
relaxation ts apt to become a precedent for 
another,** *6 at p 4) , notes (o a 36, pitet. 

(10) JSoidt/Hath Pamuye v. Rturtel Lall, 0 W. IL 
274 (1868) 
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to, in which it was^said that with regard to the admissihility o! evidence in 
the native Courts in India no strict rule can he prescribed, it was remarked as 
follows “ But these cases, it must be borne in mind, occurred many years 
ago, at the time when the practice m the Mofussil in this respect ivas ver}’ lax 
and before the Evidence Act waa passed . and the observations of the Privy 
Council(l) were made, as I humbly conceive, not as approving of this laxity 
of practice, but rather as excusing it, upon the ground that the Mofussil Courts 
were not at the time so sufficiently acquainted with our English rules of evi- 
dence as to he able to observe them with anything like accuracy. I conceive 
tliat one great object of the Evidence Act was to prevent this laxitv*, and to in- 
troduce a more correct and uniform rule of practice than had previously pre- 
voiled.”(2) " In deciding the question whether certain evidence be admis- 
sible or not, it is nece^ary to look at the ob/fcf for which it is produced, and the 
point it IS intended to establish . for it may he admissible for one purpose and 
not another.”(3) “In civnl and criminal <ases there is no difference in the 
rules as to the admissibility of evidence though there may be a difference in 
their apphcation . and it may be that a piece of evidence admissible in either 
class of cases may not be sufficient m a iTimmal case, that is, without further 
evidence.”!'!) In cases tried by jury it is the duty of the Judge to decide all 
questions of admissibility ; and in h'is discretion to prevent the production of 
inadmissible evidence, whether it is or is not objected to by the partics.(5) 
It is the duty of the Appellate Court to see that this judicial discretion is exer- 
cised m a proper manner.(6) “ The moment a witness commences givdng 
evidence vvhich h inadmissibible, he should be stopped by the Court. It is not 
safe to rely on a subsequent e.xhortation to the lury to reject the bearsav evi- 
dence and to decide on the legal evidence alone.'’(7| Tlie duty of a Judge in 
civil cases is nowhere laid down so distinctly as tbi« and it has been said that 
there may be some doubt as to whether, and if at all. to what extent, a Judge 
ought to interfere whore no objection h raised by the parties. But if the 
Courts themselves be passive m this respect, the utility of the Code of evidence 
may be seriously imp-iared. Further, having regaid to the imperative language 
of 6th, 60th, 64th, ISGth, and lC5th sections{8) and of other portions of 
the Act, It would appear that it was the intention of the Legislature that a 

(1) ^ P^titmammy I eulafat/rji.T ciM pn-t l(i 

SI lA.. ICSatp l37fl8S8| » i . 4 W It (I* f ) (HI ft ^ Amr.ia Gniinda 10 Horn H. C. B . 

121, yoragunti/ Lulchatedalamah T f enjamn reeilSTS) 

A’oi*<o,9 5t I A . 6Q dtp OOtlim),* e. I W K ft v /'t«amW Birrfur, " W U., Cr , 25 

(P C ), 30, Boodhinrain Sinyh r Omrau Singh (IKbTl U hert lieftrsay uol admi9«iWe as en- 

13 M 1. -A., 529 (1870) . i c.J5W B , I* t’.l drnce it should not be taken down: Bi/umher 

(2) Oujfu Lall V. ftoftfA tall, 6 C at p 193 ttow v Rullan BaHub. W R. ISW, 2J3; an li 

<1880), ptr Garth, C J , and a* f» tlie reception pnort consent to abide by the testimony of a cer- 

nf loo«e evidence, v ,& Uorethar J/apwwrfoe uin aitness cannot hind the con'.enting party 

T. Churn ilajhtt f 2- VV . R , SSo, 356, 35# <1874) to hearsay testimony, but only to such evidence 

{"t) Taylor T iri/fane, 211 & .4d , 615. 835. per aa ii legalK admi«il>le Lurkttmoneev Shvnlurte, 
Lord Tcnterden, C J 2 W R . 252 . ft v ASeit ilagon, 5 W. R , Cr S 

(4) ft V ilaHory, 19 Cox, 456,460. per Grove, ft » Hamgofal, 10 W R . C‘i , 75 (1868) , ft. v 

J. V. onfc, votti to a 3, and cases Ihcie cited, holly ChurH, 7 \V R , o., 2 (hearsay evidence 
and aee also ft. T ftranrie, 12 Coa. C. C, 612, 616 , prohibited] Re AWor .YoM, 18\VR,(7r.l6 
Lord JWnWe’a Trial, 29 Hove St Tr, 746. 761 (1872). ftv thuudtr Kooroar, H \V R,' Cr . 77 

(a fact must be established by (be aanse ewlence (1676) 

whether It IS to be foUoveed by a cnminal or Civil (8) » a 5“<inrf of no olhert s 60,“oralevi- 
conseqocncej but If IS a totally diflereiit question deace matt be direct", s 64, “ pocumenta 
in the coneidcnifion of cnmmal as diatmgnivbed ma/t be proved by primary evidence eicepf , 4c,’ ' 
from civil justice, how the accused may be affected s. 165,“ noreAcM he dispense with primary evidence, 
bythefact when to establuhed, pee Lord Era. Ac;” a 138, “ ahall _ admit evndence if relevant 
kine, L. c.l. Ee*f, Et , | £M oarf riot olhmcile " 

(9) Cr. lY Code, a 298 *ee Best. Ev , *97, 
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Cinl Court ^liouM, irrcsjtrctivc of objections niatle by pjirtioH, coin[)cl obser- 
vance of the pro\'i«ioiis of the Ia\v.(l) Procr<lure ns to nilmissioii ntxl rejec- 
tion of documents is dealt s\-ith in the undermentioned order of the Code,(2) 
Tlie Jiidpe is to deride as to the ndmissibilitv of cudence, and mav ask in what 
manner any e\idence uhicli is trndete<l is reles'ant. He is bouml to try a col- 
lateral issue wlien the reception of evidence depends on a pruliminar)' question 
Tif fact. (3) Tlie rules of evidence cannot Ims departed from because there may 
be a stronp moral coiivirtion of jiudt. The moral weight of evidence is noi 
the test.(4) 

The proper time to make an objection is m the Court of first mstanre. obj 
For, if It IS made at the time when tho esideiice is tendered, it may be in the 
power of the partv tendering the csndencc to obviate the olqectioii if a valid 
one.{5) It has hecn held that where a \Tk1id objection is taken to the admis- 
sibility of evidence, it is disrretionary with the Judge whether he will allow 
the ohjection to be wTthdra\vii.(6) Some latitude should lie allowed to a mem- 
ber of the Par, insisting m the (onduct of his case upon his question being 
taken down or his olqections noteil where the Court thinks the question inad- 
missihle or the ohjections untenable. There ought to be a spirit of give and 
take between tlie Ileiiih and liar in sucb matters, and cverj’ little persistence 
on the part of a pleader should not be turned into the occasion of a criminal 
trial unbss the plead r’s conduct is so clearly ve-vatioiis as to lend to the infer- 
ence that his intention is to insult or to mte^pt tho Court.(7) 

An objection may be waived, but waiver cannot operate to confer on evi- 
dence the character of relevancy (v. post). If th'* objection is pnmi faete sus- 
tainable, then the opponent must show the Court that the evidence satisfies 
tho law.(8) If, however, the evidence appears to the Court to be prun^ facte 
admissible it is for the objector to make out the grounds of his objection. Tho 
objection should bo specific. It should declare that the ovndencc nolates a 
named principle or rule of evidence. The cardinal principle is tliat a general 
objection if overruled, cannot avail. The only modification of this broad rule 


(I) Fwld. tv . 6fis. «/« I.J.. 667, 66S, 671-673, 
637, • here (be question w discussed »nd »ft IVlut- 
ley Stokes, 854 On the Other band, it has been 
said that, lubject to certain »ell-recogmscd excep- 
tions. the general principle, Omni* contentM lollil 
trrorem, applies to CTidence in cml cases , a maxim 
which IS in one sense of doubtful application under 
this Act as to criminal cases » po/t, p 131 Much 
inadmissible endence is constantly received lo 
practice, because the opposing counsel either 
deems it not worthwhile to object, or thinks its 
reception will be licneScial to his client Dcst, 
Et,}97 inShtelvl /'frthaiiT Jssmejoy J/sflic*, 
121V U, 244 (1869), the Court said •* It u some- 
what difficult to ascertain exactly how matters 
stood before the Judge . but it rather appears 
that the objection non taken as to there being na 
to bring the case mthin cl l.s 17. Act X 
of IR59, was not taken beforo the Judge. There is 
no doubt that even if the evnJence on the record 
were m itself insufficient, tho Judge might properly 
hare decided the case upon the endence such as it 
was if the defendant had waired his objection to 
Its insufficiency and consented to its bemg taken 
as sufficient " In this case it seems the party 
dispensed with proof, and the case was not One m 
wbicli endcnce was wronglj admitted As to 


objections b> parties, and admissibility of endence 
on appeal, see next paragraph 

( 2 ) Ci» rr Code, 0 XVIII, pp 780—786. 

(3) S 136, p>.( and see a 162. post. Cfeare 
s Janf. 7 Ex , 421 , /'itlhpar Ct,le, 10 A t E . 
106 

(4) K V Zlni/oo Chounihru. 25 U R , Cr . 43 
(1676) . when it was objected that the moral 
weight uf certain evidence not legally admissible 
was almost irresistible. Lord Campbell, C J . said : 
•'The moral weight of endence is not the test 
Many facts are excluded by law, which might be 
Important on account of the inconvenience of 
admittingthem " R v Oddg, 5 Cox C C,2I0. 
213 , *' connctions must be based on suletantial 
nnd sufficient endence not merely moral convic- 
tiona. "By «oro5Jfoy.6W R . Cr ,28(1866) , as 
to jndiciaf thnbehef, see dicfvm m Re Xohado'irya, 7 
C UB. 391 (1850) 

(5) jClssC" fromisrs v Ram t'hunder, 12 \V R , 

13 (I860), Ptr4haJ v Junmtjog J/u/fu-F, 

l» W P-. 3M (1869) , IVigmore, Ev . } 18. 

(6) OarfMt T AtUn, 7 Exch., 609. 

(7) Ptr Cmr In /« re Dattalraya, 6 Boo R , 
541(1901)- 

(8) Stt Wigmore, Ev . { 18 


W, LE 


9 
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bein" that if on the face of the evidence in its relation to the rest of the case 
there appears no purpose whatever for which it could have been admissible, 
then a ceneral objection, though overruled, will be deemed to have been sufTi- 
cient. The opposing counsel can mahe no reply to a general objection except to 
throw the whole responsibility upon the Judge at once or else begin systemati- 
cally and argue that under any possible objection the testimony should 
come in. Many trials under such a system would practically never cnd.(I) 

■WTien dealing in appeal with the admissibility of evidence admitted by 
the lower Court, a distinction has been drawn between the cases (a) in which 
evidence wholly irrelevant has been erroneously admitted by the lower Court ; 
and (6) those cases in which a relevant fact has been erroneously allowed to he 
■proved ib a manner different from that which the law requires ;(2) c,j., where 
secondary evidence of the contents of a document has been admitted without 
the absence of the onginal having been accounted for,(3) In the first case it 
is obvious that the decree can be supported upon relevant evidence only (c/. 
e. 165, Prov. 2, post). An erroneous omission to object to the admission of 
irrelevant testimony does not make it available as a ground of judgment.(4) 
Nor can evidence be given which the Law excludes as that a person who is liable 
on a note of hand signed it as surety only.(5) The Act 165) also enacts that 
the judgment must be based upon facts duly proved^ that is, proved in accord- 
ance with the provisions relating to proof contamed in the Act. Where no 
proof bos been offered, as where a document has been admitted in the lower 
Court Avithout being proved, the Court of appeal may reject the document 
notwithstanding want of objection by the other party (6) proof 

has been given of a document but the proof is prxma facie improper, on 
apparent exception exists in civil suits based on principles obn to estoppel ; 
as where no objection is taken to secondary evidence ot doeumenta oexng 
given.(7) In this case want of objection may mislead the patty tendering the 
evidence and prevent lum from producing primary e\udcnce, or from showing 
that the secondary evidence offered is admissible. (8) So it has been held that 
if no objection is taken m the Court of first instance to the reception of a docu- 
ment in evidence {e.g., as being the copy of a copy) it is not within the province 


(1) Set Wigtnore, Ef., 5 1®. ‘“d («e p^rLord 
Brougham in Smn t H'A,1«Aow» F tt Co L 
C, J, 16 

(2) Field, Et , 668 } and nott to ». 167. ptwf 

(3) to parol endeacc ol wnttea contract 
admitted mthout ohjecUoni Article in 14 Mod 
I. j..m. 

(4) A. 27. J/iTler T Balu ilailto Dai, 19 A . 
76 : 0 c., L. R., 23 I A , 106 (1896) . the deci- 
aion in Lvehmadhur r Fu^hoobur, 2i W. B , 285 
1187S), appears therefore to be incorrect. In 
Pvdmavale \ Doatar Singh, 4iU L A.alpp 285, 
286 (1817), 0 c., 7 W. R , P C, 41, the PHey 
Cooned observed that the OTidence “ was, bowerer, 
received belovv. and therefore we do not spprrbend 
that w« con treat it os not being evtdeoeo in tb« 
cause.” These obeervations appear, howeeor, 
to have referred to the weight ondnottolbe admu- 

oilibtyof the evidence. Su oho Ntngatcav Shar- 

map-pa, 23 B , 69 (18071 It bos be«D oold that n 
party who has Sled an exhibit cannot plead ita 
inadmissibility if the other party seelta to nae the 
document against him. Famon r. Sterttarp o/ 
Stale, Mod. L. J. Dig., 65. But apart from any 


question of estoppel oa where the oh;ection u to 
tbo proof, or where the reception of the evidence 
bos affected the pOEition of the other party, the 
qnoetioa of admissibility mnat be determined by 
tbo proTiaiona of the Act. 

(6) Uarat Chand t. Biehutt Chandra, 8 C. 
W N , 101, 103 (1903) [Inodnuasibility of oral 
evidenco, qoestion not raised in either of lowCc 
Courts, but taken and aiJowed fn appeal.] 

(6) Kanto Fraihad v Jagat Chandra, 23 C-. 
335,338 (1895) ; in this case tbo contention that 
• map was admissible m endence was held to be 
open to the appellant on special appeal, although 
be bad not eppealed against an order of remand 
made by the lower AppeUsto Court rejecting tba 
map as not being admissible ; but see Oinndra 
Chandra V Fa 2 endra Nath, 1C. W. K., 630 (1897) 

(7) See FobiMoA v Danu, 5 Q. B D , 26 
(1879), where secepdary evidence of the contents 
of written doeoments was received under a 
commission to take evidence abroad without 
objection 

(8) Kliien A'omi'nee v. Fam Chander, supra 
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ot tlic AppclUte Court to raise or rccngniac it in nppcal.{l) Wlierc also tho 
Court of first instance admitted in cndcncc tlic depositions of certain witnesses 
in a previous litigation and no objection was talccn, but in appeal it was 
•objected that the witnesses who were oIi\c ought to have been called and 
ex.aminfd. and the Couit c.vcluded the evidence, it was held m second appeal 
that, as in consequence of the want of objection the party tendering the evidence 
had cancelled his application to h-avo ius witnesses summoned, the lower Ap- 
pellate Court ought cither to have accepted the evidence or if it required the 

sses before it for examination, 
ng 80 , and that in no case was 
and deciding the case on the 
,, .. al was rcmandcd.(2) But of 

•course the Appeal Court has a perfect right to attach such weight to the ‘docu- 
ments ns it thinks proper, or to say whether they ought to be trc.ited as evi- 
•<lcnce as against particular patties to the suit.(3) 

Objections to tho admissibility of documents attached to the return of a 
commission if not previously made cannot be Ukeii at the hearing of the suit.(4) 
If when evidence is taken before Commissioners a document is tendered 
and objected to on any ground, the opposite party is not precluded from ob- 
jecting to the document at the trial on any other ground. It is not necessary 
to state all tho objections to the admissibility of a document when it is first 
tendered, but tho party objecting is at liberty to take any fresh objection 
whenever the party producing the document tenders it in evidencc.(5) 

In tho undermentioned case.fO) the Privy Council held that the examina- 
tion of a material witness of the plaintiff m the absence of the defendant, his 
vakil having been removed and no other vakil then acting for him, was such 
an irregulanty that if objected to at the proper time would have been fatal 
to the reception of such evidence; but that no objection having been urged 
during the time or until an appeal was interposed, the objection came too late 
and could not be sustained as, notwithstanding such irregularity that fact did 
not taint the whole proceedings so as to prevent the plaintiff recovering upon 
■the other evidence wluch was sufficient to estabhsh his case. 

It has been held that the ground of waiver cannot be allowed to prevail m 
a cnmmal case, (7) and that a prisoner on his trial can consent to nothing.(8j 


(l) CA»mna>» Co in ml T DhunUr Dhonda, 11 
U, 3’0 (1R86) followed m Lalthman r Amnl, 
24 B , 596 (1900) , m thw the copy from which lb« 
copy was tidieii had been Bled in * emt betw^n 
the predecesBOrt in title of the parties. Akbar Ah 
T. Bhjta Lnt, 6 C (1880) at pp. 669, 670; Ktt^n 
Kamtnat Bam Chunder. 12 W. R.. 13 (1869). 
la wluch suit the case wm remanded with bberty 
to aupply the necessary proof, »eo Xmjaira r, 
BAormoppo, 23 B . 65 (1897); note to a 165, 
port. So objection should be allowed to be taken 
m the Appcilafo Court as to the adnussibdfy of 
a copy of a document wluch wa* admitted lo en- 
deoce m the Court below without any objection 
Kuhonlaly f(aiAaf Uiw. 31 C., 155(1903), dissen- 
ting from Kamtihar Pirthad w Amaaululla, 26 
C, 53 (1898), Shahzadt Began r StenJary oj 
Stale lor Indui, P. C. (1907). 31 Cal , 1059 . U R ,3* 
J A , 191 : Thei She t J/oum; Bo, 3 L. B. R , 49 
(2) LaMmaa T. Amnl. 21 B., 66 (1900). 

\3} Akbur AU T . Bkyta Led , oopn.. 

(1) BlrulAcrsT. II Aeefrr. 6 C L. It. 109 (iSSO). 


(5) RalU T Oau A'm. 0 C , 939 (1883) 

(6) Dommanase Bahadur T, Rnagaaaray J/u* 
daly, 6 M 1. A . 232 (1855) 

(7) B. T .Imrila Coiinda, lOBom 11 C 11,497, 
498 (1873) On the question how far the rule 
of eTideoce may be reined by conseut, 3Ir. Bet 
remarka — “ In cnminat cases, at least in treason 
and felony, it u the duty of the judge to see that 
the accused u condemned accordmg to law , and, 
the rales of eeidence formuig part of that law, 
no admissions from him or his counsel will be 
reeeiTed." J 97 «ee aUo ■ 58, poeT. 

(8) R T Btthorurth, 12 W R.. Cr . 3 (1889); 
AUomydJeaerai of .Vew So'rth ITales r. Bertrand, 
36L.J,rC,31,B c,L.R,ir C, 635, tee also 
R. T Xa<TO)x Dadabhn,. 9 Bom. If C. R., 358, 
383(1872). R r. Bholanalh. 2 C . 23 (1878), R. 
▼ AOem. 6 C. 83 (1880). //oM'i'n Bult\ r. R, 
6 C., Oil. 99 , as to abjections tee obscrratioa of 
Tterelyan. J , in G,ruh Chunder r B . 20 CL, 661 
(1893); Beet, Et., { 97 ; as to admisuoos of fact 
Wle^pnetitioneri.scc as. 17. 18, ti,poA. 
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As to objections to the reception of evidence by the Court itself, Sf>e tlie pre- 
ceding paragraph ; and as to the procedure wlien a question is objected to and 
allowed by the Court, see the CSvil Procedure Code.(l) A Court is bound to 
decide upon tbe evidence without reference to any previous arrangement 
between, the parties as to the mode in which Che evidence is to be dealt m’tli.(2) 
Upon the question of placing a favourable construction on doubtful evidence 
so as to entitle the Court to treat it as substantive evidence in the case and 
uot to exclude it as inadmissible ;(3) and as to the case where both parties liave 
put indifferent portions of inadmissible proceedings and rented arguments 
thereon, (4) see the cases noted below. 

Relevancy 0. Facts which, thowgh Dot in ia.<5ue, are so connected witli 
issue as to fonii part of the same transaction, are rele- 
cransAction. yaiit, whethec they occurred at the same time and place or at 
different(5) times and places. 


Illustrations. 


(а) A IS accused of tbe iniinJer of B by beating biia tVbateier ira? said or done 
by A or 5, or the liy-stsndeisat the Iwatinc, orsosliortlv l>efore or after it ns to form p-irt 
of the transaction, w a relevant /sct.(6). 

(б) A 18 accused of waging war against the Queen by taking part in an armed insur- 
rection in wbicli property is destroyed, troops are affaeJted and gaoJ« are broken open. 
The occurrence of the^e facts ii relevant, as forming p.irt of the general transaction, though 
A may not have been piesent at all of theni.(7) 

(c) A sues £ for libel containeil m a letter foiming part of a coifespondetite. Let- 
ter? between the parties relating to the subject out of which tiie liWl aro«e, and forming 
part of tile conespondence m which it ti containe<l. aie relevant facte, tlwugli they do not 
contain the lihel »t«elf 

{(f) The question is whether the certain goods ordered Ironi B weio delivered to .!• 
Tlje goods were delivered to several intermediate pereoiii siicces^ivelv Kacli deluerv is a 
relevant fact.{8) 


Principle — If facts form part of the tiaiiidctioii which is the subject of 
enquiry, manifestly evidence of them ought not to be excluded (Si) iforeover, 
such facts, forming part o[ the res gestet m most cases could not be exchidecl 
without rendering the evidence umutelligible.flO) for every part of a transac- 
tion is connected ^^lh every other part as cause or effect. The point for 


(1) Clv I’r. CoUf. 0 XVIII. r 11, p 819 r/ 
also s 3S9, Cr Pr. C<K]e of Act XIV of 1882. 

(2) Gonro Ptrthni t Jlyfooto Chandtr, 6 W 
R. 82(1866). 

(3) DimrlaDat v.Sant BalA.lS V.92 (1893) 

(4) Bir Chandfr r. Bhann Dh/tr, 3 B L R , 
A. C. 217 (1861) 

(5) Tlus vbere a ni&a commiffcd (iiree bur- 
glaries in one night, and stole a slurt at ono place 
and left it in another, and t)iey were aQ so coti* 
nected that thoCouit heard the biatofy of sll three 
burglaries Lord Ellenhorough remarked that -'if 
rj-imea do so intornjia the Court most yo throng 
the detail " Cano cited without name id ft, w 
ITjldry ; 2 Lea, 985 ; whicli i< aUo reported as ff, 
r. irji.c, 1 II. i p. (.V. n.). se. 

( 6 ) .Cee/e m S,.ril Hhim, me.. 3 * 1 ^ 


B V Fahrapa. 15 B . 491, 49G (1890) , as to ex- 
elamationa of mero by slanders seo ft v Fowlea, 
cited Stepk Dig, .\rt 3. lUust (n). J/i/«e v- 
Litter, 7 II & N . 786 . Brnnisoa v CarlwrujU. S 
B & S I , The Schivalha Sicab , 621 Wharton, 
Ev . S Mo 

(7) V s 10, pint That war was waged w one 
of the ^ets ui is'uc These occurreaces are part 
of that fact 

(8) Aa being part ol tlio (act m issue, did the 
goods pass to A. 

(9) ,‘5eo Norton, Er., lOI 

(10) Roscoe, Cr Ev, 79, ]2lh Ed , Acts. declara- 
tions and circumstance* whicli eontCiliUe or or- 
company, and eiptam, the fact or transaction >n 
Issue, are admissible as forming part of the ret 
ftid'r The term rie gee'iy, thougli generally ap- 
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decision will .nlw.iys be whether they do form part, or nrc too remote to he 
considered really part of the triui<a<-tioii before the Coiirt.(l) 

V 3 (“ Fnrl."] g. 3 (“ fuel in i^^iie") 

Xs 3 (“ Utlfninl”) 

Slejdi. Dip . Art. 3 ; Ho^eoe. Cr. Kv.. 8f>. 12th VaI., 79 ; Stejih. Introd , Cli. Ill ; 
l’lil}>«on, Kv.. 3rrl bx!.. -IG; Norton, Kv., Ill ; Ciinninplimii, l!v.. 87 ; Whitley Stoke«, 

KVl ; Taylor. Kv., 320. 32G — 32S ; \N hartnii. K\., | 2.'iS ; Timjer's on Kvidenccs 
029 ; Riee on K\ideiice. 300.392. 

' COMMENTARY, 

A transaction is a proiip of fai tt so connected together as to be refc* red to Facts form- 
hy a sinple legal name, c.y , .a f ontMct, tort ortrime Wiether any particular 
fact is, or IS not, part of tlic same transition as the fact in issue is a question of actios 
law upon which no principle has heen stated by authority and on which single 
Judges have given different decision3.(2) The area of events covered by the 
term rc.i gcfltr depends upon the tircumstances of each particular case. The 
rea gcfice may he defined as those circumstances winch are the automatic and 
undesigned incidents of a particular litig,ii( d act and winch are admissible when 
illustrative of such act. These mctdeiita may he separated from the act by a 
lapse of time more or less appreciable. A tr,vnsa( tioii may hast for weeks. The 
incidents may consist of s-vyiugs and doings of any one absorbed in the event 
whether participant or by-staiuler; they may comprise things left undone as 
well as things done. They must be necessary incidents of the litigated act in 
the sense that tliey are part of the immediate prepanUions for or emanations 
of such act and arc not produced by the valculated policy of the at tors. They 
are the act talking for itself, not what people say when talking about the act. 

In other words, they must stand on an immediate tausa! relation to the act — 
a relation not broken by the interposition of voluntary individual weariness, 
seeking to manufacture evidence for itself Incidents that .vrc thus immediately 
and unconsciously as.sociatcd with an act. whether such incidents arc doings 
or declarations, become in this way evidence of the c-har.vcter of the act They 
are admissible though hearsay, bcc.iusc in such cases it is the act that creates 
the hearsay, not the hears.iy the act It is the power of perception unmodified 
by recollection that is appealed to, not of recollection modifying perception. 

Whenever recollection comes in whenever thero is opportunity for reflection 
and explanations — then statements cease to be part of the res qestce. Decla- 
rations to be admissible must be made during the trans.action If made after 
its completion they are too late(3) but it is no objection that they are self- 
8erving.(4) Whenever a fact is a bnk in a chain of bicts necessary to establish 
another fact, it is, of course, admissible. In some c.ises .\n offence consists of 
a senes of transactions . m such cases evidence is admissible of any art which 


plied t« a f»ct or tr*nNWfion m issue. m»j- be used 
In the above connection of any material fact 
Phipaon, Ev , 3rd Ed , 46 

The earber term was ret gffl<e , teem* to 
the history of this •* catch all ” phrase, Thayer’* 
Cases on Eyideoee, 626 . same in American Law 
Review, XV, 5, 81 . VVisrmofe, Ev , | 1713 

(1) Norton. E\ , 101 

(2) Steph Dig, .\rt 3. f? V j; J I yapnory 
Moodiluir, 6 C, 6M. 60’ (1881), e/ ir«e of word 
IQ ss. 235, 239. Cr IT. Code, and see S v Tatir- 
dpr, 15 B. 496, WU, supra; ff V. Io;irn«i, 16B, 


414. 4:4(1892). R v P-mrlaHalh. 7 \V H , t*., 
16 ( 1807 ). R y n VI . 426 (1890) The 

term ** transaction " occurs in s 13 , put. and as 
used In that section was defined in Gu/ju Loll v. 
T«Kek loO. 6 C at p 186(1880). 

(3) J/oAto 1 R (1907). 11 C W N . 266 

(4) Wharton. Ev , J| S5S.26’ See deSmtioos 
of Supreme Oiurt of Ceorpia cited in Rice, Ev , 

S 75 , "tbe cirrumstancra, facts and declaration 
whKh grew out of the mam fact, are coDtempora. 
neous with and serve to illuotrate its character 
as part of tbe res getl'e ” 
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goes to mak-e up the offeace.(J) A fact besides being rcJcvant under tJiis sce- 
tion, by merely of its being bo connected with a fact in issue as to form 

part of the same transaction, may also be relevant on the grounds mentioned 
in one or other of the succeeding sections. So where several offences are con- 
nected together and form part of one entire transaction, then the one is evidence 
to show the character of the othcr.fS) And where the only c%'idonce against a 
prisoner charged with ha^dng voluntarily caused grievous hurt was a statement 
made in the presence of the prisoner by the person injured to a third person 
immediately after the commission of the offence and the prisoner did not, when 
the statement was made, deny that she had done the act complained of, it was 
held that the evidence was admissible under this section and s. 8, illust. fj) of 
this Act.(3) But where it did not appear how long an interval had elapsed 
between a murder and the statement of on alleged bystander, whoso condi- 
tion of mind did not seem to have been such as to exclude the supposition that 
his er-idence was fabricated, it was held that his statement was imidmissible 
under this section (4) The doctrine of election (m criminal trials) is closely 
connected with that about the admissibility of collateral facts, which, though 
not ill issue, may bo relevant under this section if they form part of the same 
transaction (S) The cases cited below may be further consulted in connection 
with this section. (6) Certain persons were conxncted of robbing and murder, 
and on its appearing that the two offences constituted parts of the same tnans- 
action ; held that recent and unexplained possession of the etolcn property 
which would be presumptive evidence ag.aiiist the prisoners on the charg’ of 
robbing was similarly evidence ngamstthem on tlie charge of murder.(7) 

aretheoeca- ^ Facts which are the occasion, cause or effect, imrac- 
or^Sffecto? Otherwise, of relevant facts, or facts in issue, or which 

constitute the state of things under which they happened, or 
which afforded an opportunity for their occurrence or transaction, 
are relevant. 


TUastrattons. 

(ff) Tlie queation is, whether A robbed B 

Tlio facts that, shortly before the robbery, B went to a fair \nth money in his pos- 
ses<)ion, and that he showed it. or mentioned the fact tlmt lie bad it, to tliird 
person^ are relevant (8) 

(i) Tlie question is whether A murdered B. 

JIarbs on tlie ground, produced by a struggle at or near the place wliere the miu- 
der was committed, are relevant facts (9) 

(c) The question w, wlietlier^ poi-ioned B, 


(1) Boscew, (V F.r , 79, I2lh Ed ; Xorfon, Er , 
102 

(2) It. r 0 B A C , 145, cil«d u» R. t. 
ParhMai. 11 Bom U a R . 94 (1874); v. ■ 14. 
poft. See slio Introdactioai, ante. 

(3) Jnte Surat DMni. 10 a. 902(ISS4). Mpra. 

(4) Cha.nilahlo-v.R. (1907J. II C W. K, 266, 

(5) S r. FaHrapa, 15 B , 498, 502, npra, sm 
kUo m 235, 239, Cr. Pr. Code ; Tsylor, E» , f 329 

(6) R. T litritye, 4 C. A P.. 380 ; R. v. Rear. 
Jen. 4 Foet i Tin , 76 , A. v. EU\e, tuprs; R t. 
CobJrn, 3 Fo.t * Fin , 833 ; R. v Ttnnj, B. A B . 
C. C. R- 280, note; R. v. UeermnA, 4C, A p. 


«7. A T. TTiHniTMe, Dears, C C , 18S, A v Roonry, 
7 C A P„ 617; R. y rr*i%, 2 Lea , 9S5 ; R. t 
I/ntg, 6 a A. P , 179 , A. r Airti, L B , 1 C C B., 
172 ; A. 7 BalxAurg, S C. & P., 155, 157 ; tee cases 
citediDStepli Dig , Art 3,2EastP C.934 

(7) A r Aamf, 13 M , 428 (1890). 

(8) As giTing oceaaioti or opportunity or being 
the caose, aee Norton, Ev , 103 ; Cunningham, 
Ev, 90; Whitley Stokes, 855 

(9) As effects of the fact m issue, this ts an in* 
atanr© of real endence . see Norton, Er , 103 ; 
Beat, Er., { 92 , as to proof from foot-mark ; tee 
Wills’ Ore Er , 841. 128, 291, 305 
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Tlie state of B't liralth before the a^mptoma A.«crilx^ to itol-M}!! and habits of B, 
known to A, which afTonled nn opportunity for the ndmlnUtrntion of poison, 
arc relevant facts.(I) 

Principle. — The reason for the admission of facts of this nature is that, 
if it is desired to decide whether a fact occurred or not, almost the first natural 
step is to ascertain whether there were facts ot hand calculated to produce or 
afford opportunity for its occurrence, or facts which its occurrence was calcu- 
lated to produce. Further, in order to the proper appreciation of a fact, it 
is neccssarj- to know the state of things under which it occuncd.(2) 

a. 3 (“ Fact.") s. 3 (“ Jlelevant.”) 

B. 3 (" Fact in isatif’*) 

Stepli. Dig., Art. 9, and note ; Steph. Introd., Cli. Ill ; Phipson, Ev., 3rd Ed., 46, 109 . 
Norton, Ev., 103 ; Cunrungham, Ev., 90 ; Wigmore, Ev., |§ 131 — 134 ; Best, Er., § 453 ; 
Wills’ Crc. Ev., passim. 


• COMMENTARY. 

Leanng the transaction itself the present section embraces a larger area Causation 
and provides for the ndmisaion of several classes of facts, which though not 
possibly forming part of the transaction, are yet connected with it in particular 
modes (riz., as occasion, cause, effect ; as giving opportunity for its occurrence 
or as constituting the state of things under which it happened), and so arc rele- 
vant when the transaction itself is under cnquir)*. These modes— occasion, 

"“i "■“* *”•”*” J * aspects of causation. When 

• ... to have done it (not through 

. _ s physical presence, within a 

proper range of time and place forms one step on the w’ay to the behef that he 
md it. If it be asked whether the mere possibtbly involved in opportunity is 
not too slender and w hether something more than mere opportumty, for ex- 
ample, exclusive opportunity, should not first be shown , the answer is that 
by the very showing of an opportunity countless hypotheses ore negatived ; 
and the person charged who might otherwise have been one of innumerable 
other persons at the time, is shown to have been one of the limited number who 
were in a position to do this particular act. In short, opportumty alone, and 
not exclusive opportunity, is a sufficient showing for admissibihty.fS) On 
the other hand no circumstance can be more infirniativc of a charge than that 
the accused had no opportumty of committing the crime. On the strength 
of this reststhe force of a defence founded onanafibi.(4) But care must be taken 
against a hasty inference from opportunity for, to commission of, a crime. 

There can be no crime without the opportunity , but there is a wide gulf to 
be bridged over by evidence between opportumty and comraission.(5) 

Generally speaking, it is not admissible to prove the fact in issue by show- 
ing that fact similar to it, but not part of the same transaction, have occurred la?!”*** * 
on other occagions.ffi) The meamng of the rule excluding transactions similar 
to but unconnected with the facts in issue, is that inferences are not to be drawn 


(1) Aj tonstitnting th« BUto of tlung* under 
which th« iUeged f»ct h»ppeaed, *nd M nffordiog 
opportunity 

<2) Cunningham, Et , 00, 91 . Steph Introd., 
Cb. in ; knowledge of circnmstancf* enobhng n 
penon to do the *ct is thus also fo'«T»nt pMost. 
(«).] 

(3) Wigmore, Er , { 131. 

(1) See f II, pM(. 


(5) Korton, Et., 101 , Best, Et , f 453 ; see ease 
Cited tn Starkie, Et., 4th Ed , SSI, note ; W'lUs' 
Ckic Et. 63. 

(6) St^h Dig, Art 10, Phipaon, Et, 3rd 
Ed, 134. Bett, Et , i| SOS— 810; Taylor, Et.. 
§1 317— .336 , Broom'a t^gal Maxima, 903 ; Boacoe, 
K. P. Et, 84—66 ; Powell, Et , 52S— 835, and t. 
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fi’om one transaction to another tvhich is jiot specifically connected with it 
merely because the two resemble one another. They niust be linked together 
bv the chain of cause and effect in some assignable ^''ay before an inference 
may be drawn. (1) They are not facts in issue and are therefore excluded by 
the fifth section. They are not parts of the same transaction so as to be admis- 
sible under the sixth section, and there is no principle of causation which would 
render them relevant under this section. The maxim res inter nlm^ nctw is 
frequently supposed to express the principle of exclusion in such cases * but 
this is incorrect for sinidar transaction ittlcr ■paries would be equally inadmis- 
sible in this relation. The maxim has its principal utility in the domain of 
.substantive law.(2) And so when, as in a well-known case, the question was 
whether A, a brewer, sold good beer to B, a publican, the fact that .d sold good 
beer to C, Dand B, other publicans, was held to be irrclevant.(3) Nor, when 
4111 act has been proved to show’ tLit a given party did the act, may evidence 
be tendered of similar acts done either by hitnself, with the object of showing 
a disposition, habit or propensity to commit, and a ronsequent probability of 
bis having committed, the act in question, or by others, though similarly cir- 
cumstanced to himself to show that he would be likely td act as tliey.(4) And 
.so when the question is. whether A committed a 'Time, the fact that he for- 
merly committed .another crime of the same sort and had a tendency to commit 
such crimes, is trrelevant.(5) The so-called exceptions (though they are, not 
strictly speaking, such) to this lule consist in the admissibility of evidence of 
acts showing intention, good faith, and the like, (6) and of facts showing acci- 
dent or system (7) .fudement also in Court of .lu^tice on other occasions have 
been said to form an e.xception to the exclusion of evidence of transactions not 
specifically connected with facts m issue (8) On the other liand and on the 
same principle, in cases where causation is well-kmown and regular, ns in the 
case of physical and mechanical agencies, the conditions of mental disease, the 
propensities of animals and the like, evidence of similar but unconuetted acts 
IS often adraissible.(9) "Where m an action brought m respect of a nuisance 


(1) Swph. Dig , p 1S3 

(S) Phipson, Er , 3rd Ed.: 13S. Steph Ihg . 
Art 10. ftod n n, p 162 < Drst , Et , { IIJ. 906— 
910, Taylor, Et„ 317—326. Rrown’a Lag*! 
Maxim*, 054—968, 

(3) Ildeombe t Htietcn, 2 Camp , 391 , aUtet 
if It liad hrm ahovn that the beer sold alj 
was of the same brewing Stepb Dig , Art 10. 
lUust (i) : so (unless » general custom) be proved, 
the terras on which A left land to If, areDOendence 
of the term* on wbicbAlcftlandstoothcrteiiants 
Carter r. Pri/ke, Teakr, 130, see Hollindham ▼. 
}}eei4. 4 C B N. K , 36S , Spenerfy r DeWtOoU, 
7 Eaet., lOS, Smith v Wilhint. 6 C. * P , I80j 
Taylor, Et., Jf 317—326 

(4) PhipBoa, £v., 3rd Ed , 109, and fext-book* 
cited ante, and aolet to s 14, potl : »s to tbe coo- 
verse cases of character and conree of buemees 
V pent, sa. 62—95, 16 

(5) Steph Dig . Art 10, itinet.fo). A. t. CWe, 
1 Phillips, Ev, 908, Steph Dig, pp. 163—194. 
tee I 14, poet, lllaats (nl. (o), (p) 

(6) See t. U, fmat ; c/ Sleph Dig.-Srt 11. and 
pp. 162—164, I'b., Phipaon. 3rd Ed, 136 Aa to 
eindcncc of intention, see Xaraingh Ifyat y Xam 
.Varoia, 30 C . 883. 896 (190.3) A. v. BeOtJ, C. C. 
K, (IflfW). 21 C’ox. p 212{ pi>A. p 196 


(7) Aee a 16. poH, ef Stejili Dig , Art 12: 
Lnwaoii a Piesumptive Evidence, 182, Steph- 
Dig . 162—164, »es also Taylor, Ev , |i 327—348 ; 
Roacoe. O Er, 87, I2th Ed, 61, tt teij ; Best. 
Ev , p 463 . Itoacoe, N. P. Ev , 85 , A. v. ITyaf, 
IK B. 188(1904), lAII I. J..42, i/eUetr.Ktrr 
(1908). 2 K B, 601, Times I. K. t- 24; 
p 779 

(8) Steph Introd . 164 , ere as 40 — (4, poef. 

(9) Phipeon. Ev , Srd Ed, 126 — 129; Beat, 
Ev. pp 463, 464; Taylor, Er., 319, So in an 
American case it being indiepufe whether a horse 
was or was not frightened by a certain pile of lum- 
ber endence that of^er horses were faghtened 
by the same pile, under a variety of circnmstsaces, 
was held admissible Beat.Ev.p 464 ; for a simi- 
lar case, see Arou-n r A. C* A Co . 22 Q. B D , 
391 , " BO where the question was w-hether A ‘t dog 
killed a sheep belonging to S ; the fact that tbe 
same dog had killed other sheep on diderent 
occasions belonging to other people was held ad- 


a railway engine, proof that(l) the crime engine, 
and (2) ether engines of similar construction belong- 
ing to the same Company had previously caused 
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rtllcpctl to be by tlio i'oii«tturtioii rtiiil mninteiiuiire of a hospital for 

infectious diseases, the plaintiff proposed to c.all rndence as to the ofTect of 
other similar hospitals on the surroundmp neighbourhoods, it was held that 
evidence of facts by which the cfTert (or absenre of efiect) of such hospitals 
could be either positively or approximately ascertained was admissible and 
material.(l) Where the discharge of gaseous matter from the chimney of a 
chemical works was complained of as a nuisance by the proprietor of land in 
its vicinity, it was hrid that the cfToct of the discharge upon other properties in 
the neichbourhood was legitimate matter of enquiry . (2) on the same principle 
evidence of the effect of similar discharges froii other chimneys would have 
been admissible (3) When the doings of anininls are in question, it is admis- 
sible to prove the general character of the species, or of tlie particular animals, 
as well as the doings of the same, or similar animals on other occasions.(4) 
Further, similar facts may become admissible in confirmation of testimony as 
to the main fact which would be inadmissible as direct proof. So an admission 
of liability on one bill acccjited by the same agent is no evidence of a general 
authority to accept, though it is admissible to confirm independent proof of 
such authority (5) And proof of particular instances arc admissible to con- 
firm a general course of business. And under this Act (though not, (6) gener- 
ally speaking, in England) even previous similar statements made by a wit- 
ness are admissible to corroborate bim by showing that he is consistent with 
himself.!?) Similar facts may be admissible in proof of agency. Where the 
question is whether one person acted as agent for another on a particular occa- 
sion, the fact that he so acted on other occasions, is relevant.fS) In a suit for 
dissolution of marriage, evidence of acts of adultery, subsequent to the date 
of the latest act charged in the petition, arc admissible, for the purpes? of shew- 
ing the character of previous acts of improper faml!inrity.(9) 


Srr* along tho tamo Loo. it adouMiblo , AUnijje 
r 0. ir. R. Cl). 3il tCt. 322 , /’ijjaK r E. C 
R. Co., 3 C. B., 229 . the ijutstion being whothor 
A wa* inaane at a certain time, eridenc* that he 
exhibited tymptoms of inianity poor and lubne- 
quent to toch time, and that hit anceitow and 
collaferalt had been fn»ane, is admissible : Pop* on 
Lunsey, 392” Phipson, Hr, 3rd Ed, 129— 
131; as to the presumption of regulanty m the 
case of scientific instruments, ne Taylor, Er., 
{ 183. As to Manorial and Trade Customs. **< 
Taylor, Hr.. 329—322 j Bosooe, N. P Et., 83. 
88 ; Phipsoa. Et , 3rd Ed , 127 ; s 13, jail, acta 
shotring title, see a. 11. poll 

{!) The J/oRoyers e/ Ihl J/tfrof>ofi/ai» Aiylam 
DUlnel T. nai, 47 L T. (11. I*). 29 S per Lord 
Selbome, L. C- ” Eridenoe relating to collateral 
facts is only admissible when such facta will, If 
established, establish reasonable presumption 
as to the matter in dispute, and when aucheTidenee 
is reasonably conclnsire,” per Lord IVafson : see 
also Foallcei t. CkoAd, 3 Doug , 187. 

(2) nanSlon t . Tennant i Co.. 1 Rob . 821 , 
7 C. & F.. 122 i R r. R’eeRle. 1 Pea. E. P. C., 128 ; 
but see as to this last case, R t. Fame, 8 E> & R ■ 
488. 

(3) 3teJropol,lan Asyfsw lUiln'el T. lliJl. supra. 
35, per Lord IVatsnn 


(4) Phipson, Rs.. 3rd Ed. 148, 128, Oibornt 
T.C*aey«rM.2Q B. (1896). 100 , ir.Hiflms r. FicA. 
ortfs (1903); • K. B., 88 

(8) tlewellfn t ITinrPimrM. 13 M. & W., 808 ; 
llolItngSam r. Iliad, 4 C. D N. R , 388, 3Iomi 
T. Belhel, L. R , 4 C. P., 768 ; Phljwon, Et , Sid 
Ed. 78. 

(0) Bomrme T. Ga/liff, 1 1 C. & F , 48 ; see as to 
similar facts admissible in corroboriition of the 
main fact R. t. Piaree. Pealce, 2f I*r R . 106 ; 
R T. Ejerton, R. ft B , 376, cited in R. v. EUn, 6 
B ft C. 148; Cole t. Manning, 2 Q B D , 611, 
and cates m preceding note. 

(7) 8. 187. post 

(8) Sleph. Dig , Art 13 ; Blake t. Alltton Li/s 
Astvraace 5oci</y, L B , 4 C. P. D , 04 ; see also 
Cenrleem t. Tome, 1 Camp , 42n ; Neat t, Emnj, 
1 Etp . 60; IPsIhiis T. Tinel, 2 Starhie, 
368 

(9) BorfdyT.BMftfy,30L.J.P.4M..23: Taylor, 
Et , } 340, see remarks on this case in Phipaos, 
Et., 80, 1st £d. omitted in 2Dd Ed It has been 
held that ante-ouptial incontinence is relevant to 
proae post-nuptial nusconduct charged between 
the same parties CanUllo r. Cantello, ‘nroea, 
March 2, 1696, cited in Phipeon, Er.. 3rd Ed , 
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Motive, S. Auy fact is relevant whicli shows or constitutes a 

pr^ftrktionj^Q{;iye(l) or prepara tion(2) for any fact in issue or relevant 

vloasor 

EQbsequent 

conduct conduct of any party, or of any agent to any party, 

to any suit or proceeding, in reference to such suit or pro- 
ceeding(3) or in reference to any fact in issue therein or rele- 
vant thereto, (4) and the conduct of any person an offence 
against whom is the subject of any proceeding, (5) is relevant, 
if such conduct influences or is influenced by any fact in issue 
^ or relevant fact, and whether it was previous(6) or suhse- 
quent(7) thereto. 

Explanation 1. — The word “ conduct *' in this section does 
not include statements, unless those statements accompany and 
explain acts other than statements ;(8) but this explanation is 
not to affect the relevancy of statements under any other sec- 
tion of this Act. (9) 

Explanation 2. — When the conduct of any person is rele- 
vant, anj' statement made to him or in his presence ond(lO) 
hearing, which affects such conduct, is relevant. (11) 


Illttstratumi. 

{(j) A is ined for murder of B. 

Tj3e facts that A murdered C, that B knew fj»at A had murdered C, and that J? 
had tried to e.vtort money from A by Uireatening to make I'lU knowledge pub- 
lic, are relevant.(I3) 

(ii) A sues B upon a bond for the payment of money B denies the making of the bond. 

Tlie f.ict that, at the time when the bond was alleged to be made, B required money 
for a particular purpose, is relevant 
(e) A is tried for the murder of B by por^on. 

Tlie fact that, before the death of B, A procured poison similar to that which was 
adnumstered to B, is Televant.(13) 

(d) Tlie question m, whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A made inquiry into 
matters to which the provisions of the alleged will relate , that he consulted 


(1) HIosUCoJ. (6), aod T poii. H t. Jf. J. 
Vyapoory Mondtliar, 6 C., 69S, 663 ; a* ta the ad* 
ouMibiUty of similar facta to prove mobre for » 
enme, see for its admiHioa, R v. Butan, 14 Cox, 
40; it T. ftep^ne, 16 Cos, 3S7; R v. Ckwts, 4 
C- * P-i "-I contra • R r. Flana^n, 16 Cos, 403 

(2) lUuaU (e), (efj. and r. port. 

(3) niust. (e). 

(4) IUmU (<f). {«), ph R r. AhdMa. 7 A , 40 
(18S5) 

(5) lUoBtS. (t). it). 

(6) Illosts. (d), (») 

(7) Illusts, (<). («)• Volip Singh r. Xaiivl ATwi- 


irar.P C. (1908), 30AIf., 358. 

(8) niosts (/), ( 1 ), and v. pont. 

(9) Sit ss 10, U, fllnstj (t), (f), (m), 17—39. 
ISS. 167. 

(10) Not " or ” but for English rule, sea Jl'eife 
T. Jalle, 2 C. i K.. 709. 

(11) lUnlta. (/). (J). (4). R v. Rdmundt.eC- * 

P.. 164 

(12) Ste also R r. Ruelley, 13 Cox, 293 ; R. 
r. SMppey, 12 Cox , 161 ; R. r. Cltwu, 4 C. & P-r 
221 s 5 Cox. 0. a. 2U ; Best, Ey., f B2. 

(13) See B. v. Palmef ; Steph.Introd., 107—158 , 
Steph. Dig., Art. 7. lUust (&). 
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vulwils in rcfcroncp to making (l»o will, and that lie cnnwl drafta of other wills 
to lie prrparwl. of which he did not approve, ntn relernnf.(l) 

(f) .4 is accuvsl of a crime. 

Tlie facta, lliat, either l>eforc, or nt the time of, or after the alleged crime, A provid- 
ed cridcneo which would tend to give to the facta of the cruac An appearance 
fai-ourahle to himvlf, or that he de9troj*c<l or concealed evidence, or prevented 
the presence or procured the aWnce of poraoaa, w lio might have been witnesf>es 
or anl*Qme<l person to give false evidence respecting it, are rclevant.fSl 
if) Tlic question Is, whether d rohljcd li. 

TIio facts that, after li was robbed, C said m d'apreaonec — ‘ tho police are coming 
■ to look for the man who robbed It ' — and thnt immediately afterwards ran 
away, are relevant,(3) 

( j) Tlio question Is. whether d owes D rupees 10,000. 

Tlie facta tliat .4 asked C to tend him money, and tliat D said to C in A's presence 
and liearing,— I ailrlse you not to tnis>t A, for Jio owes It JO.OOO rupees, ' — 
and that /I went awav without making any aasxver, aro relevant {acta.(4) 
(h) Tlie question Ls, whether A committed a crime. 

The fact that A absconded after receiving a letter warning him tliat inquiry was 
being made for the criminal, and the contents of the letter are relevsnt.(8) 

(0 A IS aeeu.«ed of a crime. 

Tlie facts that, after tho commUsion of the alleged crime, he absconded, or w as in 
pos.<«ssion of property or t1»e proceecb of porperty acquired by the crime. 


(1) Where the fsetom c( a will b in dispute 
the^neftlea whether the teetet^rhed mtdes wtU 
before b relevant to «hoir that bo bad diepotmg 
Diod. Id the goods of i>&a7^s6iirfy (deoeaoed). 
CaL n. C-. 0th Febmaiy 1900 

(2) “A party who give* or prodoce* (aU« evi- 
deuce may by fo doing giro rise to a general 
presumption against the tntb of hbcaae;'' OrbA 
Chundtr V. /eirar OAondra, 3 II. L R , A CL J.. 
341 (1860) Set abo R, v. Palek, in Steph Introd , 
W— 106. and Wilb’ Ore. Ev, 239; R. t. 
Palmer, supra ; Steph Dig , Art. 7, illust (o) ; 
see t. 114, illust. (g) post. Where the qnestion 
was whether A suffered damage in a railway 
accident; the fact that A conspired with B, C 
and D to suborn false witnesses In support of his 
case was held to be relevant, as condoet sahae- 
quenttoafaetinbsae tending to show that it 
had not happened, lloriarln y L.C. «l- P By 
Co , L. R., S Q. B., 314. “The condoet of a party 
to a cause may be of the highest importance in 
determining whether the cause of action In which 
he u plaintiS or the ground of defence, if he 
U defendant, b honest and Jnst : Just as it is 
endenco against a prisoner that he has said one 
thing at one time and another at another, as 
shoving that the recourse to falsehood leads 
fairly to an inference of gnitt. So, if you can show 
that a plaintiff has been auboming false teetbnony, 
and has endeavoured to have reconrse to perjury, 
it b strong evidence that he knew perfectly well 
that hb case vas an unrighteous one I do not 


say that it b coactusivo ; it does not always follow, 
bocauso a man. not sore he shall be able to soceoeii 
by rightoon* means has recourse to means otadiS- 
ereatebaracter, that that whlchbe desires, namely, 
tbegauimgoftbevietory.uQotlibdQe, or that be 
has not good ground for believiag that justico 
entitles him to it It does not necessarily follow 
that he hss not a good cause of action any more 
than a pnseaer mslung a fabe statement to in- 
crease hb appearance of innocence b necessarily 
aproofofhisguiitibatitisalways evidence which 
ought to be eubmitted to the coniideration of the 
tribunal which has to judge of the tsets : and there, 
fore, I think, that the evidence was admissible 
inaemnch as it went to show that the pl^tiS 
thought be had a bed case.” Ib , per Cockbom. 
CL J.. see Taylor, Ev., { 804 ; as to conduct of a 
party in a case for malicious prosecution, see Toy- 
lev T- Wijfiaais. 2 B. & Ad , 857 ; as to admission 
inferred from the oonduet of parties, see i. 58. 
pMl; «e« abe Taylor, £v., f 604; Roaeoe,'N. P. 
Pr^eStJTMaitbr CoRiev. 15 Q B. 878;Best, 
Ev., f 834 

(3) R. w. AUmlM, 7 A , 400 (1835); v. posf, 
notes. 

(4) Sea /a tbt pei>(u>a ef Sural DAoftai, 10 C.. 
303 (1884); w- |>o^, notes ; Betstla v. Stan. S C 
P.C.. 26S. 

(5) At to the interenoes to be drawn from 
abaeondang. aeo R. v. Sorob Any, 5 W. R., Cr.. 
28,30 (1866). 
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or attempted to conceal things which were or iniglit liave hecn ase<i in 
committing it, are relevant.(l) 

{j) Tlie question is wliether A was ranshed. 

Tlie facts that, shortly after the alleged ra|)e, she made a complaint relating to 
the crime, the circumstances under which and the terms in uhich, the com- 
plaint was made, are relevant-(2) 

The fact that, \rithoHt making a complaint, she said tliat she had been ravished is 
not relevant as conduct under tins section, though it may he relevant — 
as a dying declaration under section thirty -two, clause (one), or as corrohoratii e 
evidence under section one hundred and fifty-seven. ♦ 

(i) The question is, whether was roblied 

Tlic fact that, soon after the alleged robltery'. he made a complaint relating to the 
offence, the circumstances under uliich. and the terms in which, the com- 
pl.unt was made are relevant (3) 

Tlie fact that, he said he had l>ecn robboil. w ithout making any complaint, is not 
relevant as conduct umler Uiis section, thougli it may be relevant — 

AS a dying declaiatjon under section thirty t«o, clause (one), or as corroborative 
evidence under section one Inmdretl and Idty-beren. 

Prioeiple — This section is .in ampUhtation ol the preceding one. A 
motive IS. stiictly what its etymology induates, that which nioies or influ- 
ences the mind. It has been said th.at an action without a motive would be aa 
eflect without a cause, and as, to take for example criminal cases, the partic- 
ulars of e.\ternal situation and conduct will in general correctly denote the 
motive lor innuiial actiou, the absence of .ill evidence of an inducing cause is 
reasonably regarded, where the fact is doubtful, as affording a strong presump- 
tion of innocence, (4) Preparation is also relevant, it being obviously import- 
.int in the consideration of the question whether a man did a particular act or 
not to know' whether he took aiiv measures c.ilculated to bring it about. Pre- 
meditated action must necessarily be preceded oot only by impelling motives 
but by .appropriate preparation8.(5) The existence of a design or plan is usu- 
ally employed evidentially to indicate the subsequent doing of the act planned 
or dcsigned.(6) Preparation is an instance of previous conduct of the party 
influencing the fact in issue or relevant fact , but other conduct also whether of 
a party or of an agent to a party, whether p^e\^ou8 or subsequent, and whether 
influencing or influenced by’ a fact in issue or refevaut fact, is also admissible, 


(I) Stfph. Diff , Art. 7. illosl (d) ,feea 9. iUn«t Eccksiwticftl CPurta, see i/ocluxiod v. Loclicood, 

(c), jiotf S C^irt , $81 , end corapIaiBts asendenco of mental 

(f) See R T. LiUj/moH, 2 Q B (IS96). 167 and bodily feeling, aee R. r. Vtneeni, 0 C 4 P-, 

C. C. K , ^ T, Oiibcrnr, 1 K B. (1905), fiSl 91 ; i? ▼ Condt, 10 Cox, 647 , e/. a 14, 'post. 

(3) tt.v. SlaeDonaid, 10 B L R.,App 2(1872). (4) St* p. 17, note (t»j. 

the absence of the aecnieil at the tune ahen a (S) WiUs' Ci«. Et.. 62 ; Norton. Ev., 109 ; 

oomplaint is made against Utn, in eases coming Cuamiigbam, Ev , 83, 94 , Best, Er., §5 464—457 ; 

withio t!u8 niuslration, does not aSect the lele- thecase of Palch cited, ift , and in Steph. Introd . 

Taney of such complaint and therefore does not 99 — 108 , Bumll, Cue Et , 343, also tb , 546. 

exclnde it, Ib In England endence of eomplaint where informatiTO considerattons are discussed 
is cow adn'sslble only in cases of ripe and kindrtd (6) Stt Wgmore, Et , § 237. Design or plan 
offences against females iThipson, Er., 3rd Ed , 93 should be disiingtushed from intent The latter 

Thu Illustration shows that the rule is otherwise tn the substanbre law js a proposibon in issue, 

in this country. See ^ v ITcnh, C Cl A P., 397 : Design or plan is endence of intent, >5. Design 

R r. Rtdsdalt, Starlde, Et , 469, note; Boscoe, should also be distinguished from emotion or 

Cr. Et.. 12th Ed., 22, 23, Steph. Dig. ArA 9; inobTe, though the same farts may be eri- 

rhi;«oQ, Et., 3rd f-A , 93 ; wife’s complaint in dence nf cither, ib. 
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the conduct of a p'rty licinj' always extremely relec.uit for reason some of 
which appear in the Commentary to the sertlon.fl) Srr Introduction, avlr, 
and Notes, po*f. 

B, 3 {“ Flirt.") {Slatfin^Hlf rrlemnt unilrr olhfr nfctuni^.) 

8. 3 (“ I’rlrtriTil. ’) ».■*. 17 — 31 {Oriil unit Ik'Ciiinrnliir^ mlmi^von.) 

8. 3 Fart tn ") s. 60 (0{nnii>it on rrhitioMhifi erfirtwil h'j 

M. 10 14,17 30, 156,157 tomtHft.) 

J/o/kt, nml t I)iR.. Art. 7 ; ilU' Crciiin<tnnlial Kei- 

dence, . Ik^l. Kv , §§ 01, 92, 452 — 1{>7 ; Bumll on Circiinistnntial Kvidence, 

Arthur Wilh on Cirenm«tanti.il Kcidence. IMiiHip’s Fanioun CaicH on Circiiinstanfuil 
Evidence. pn**ttn . l’hip<on. He . 3rd Ed, 109; Norton Ec., 107 ; Cunningham, Ev., 

93; Taylor. Kc.. §§ 101. 1204. 1205; Roscoe, N. I* Ev., 23, 07; Roscoc. Cr. Ev.. 12th 
Ed., 6, 12— 21. S."i .' \lills. Ex, 59 Wigmore. Ev-, 5 117. 237, el »eq. SMemtnh 
nreom/xjnyinff .Irf'*— '''leph. Dig , Art-s. 7, 8 , , Note, V ; Rest. Ex'., § 495; (Ireenlenf, 

Ev.. § 103 , IVliarton, Ev.. 5§ 258, 259 ; P|ii]ieon, Ev , 3rtl Ed . 48 ; Starkie, Ev., 51 53. 

87—80, ICO— 171 : Tnjlor, Ev.. 5§ 583—589; Uoscoe. N. V. Ev., 51—53 ; Pouell. Kv.. 

157; Ro>eoe. Cr. Ex , I2tli hal., 22- SMemenU ofJeftinQ Ctwif/urf— .Steph. Dig., Art. 8 ; 

Taj lor. Ex , §5 sot) — 810 ; I3est, Ex*., f§ 674. 575; Plupson, Kv., 3rd Ed, 220; Norton, 

Ex , 10(1 . Rof<oc, N 1*. Kv , 04 — GO; Pouell, Ex*., 277 ; Wharton, Ev , f5 1130. 1153. 

COMMENTARY. 

!iIotive in the correct sense is the emotion supposed to Jiave led to the act. i^otive • 
The external fact xvhich is sometimes styled the motix e, is merely the possible prepar** 
existing cause of this “ motive " and not identical with the motive itself; and coa^uat 
the evidentiary question is not whether that external fact is admissible as a 
motive, but xvhether it is admissible to show the probable eMStence of the 
emotion or motive.(2) GeneraHy the voluntary acts of sane persons have an 
” ' ..««*. T. t .,» / Iready been obserx'cd that 

• 'asonably regarded, xvhere 

■ ' . of innocence (4) Iftbere 

• of that motix c is notin 

all cases necessary. Atr ociou8_ cnmc3 hax*e been committed fr om x'eryshght 
motix"e3,(5^ The mere fact, hoxx-cver, ot a patty being so situated thJt aiT 
advantage xxoiild accrue to him from the commission of a crime, amounts to 


(1) T.aMt, pp. 117, ns 

(2) Wigmore, Kt , { 117. 

(3) 5««tVigmore. Ev, §118 Norton. Ev. 107 
In ra\mtr'i eaH {tt* Stepli. Introd , 107 — 15S 
Eol/e, B , in »ddrr*9uig the jury, »aid “ Had 
the pnsoncr the opportunity o( admmistenng 
pouon, that waa one thing. Had ho any jnotieo 
to do so ; that b another." Wille’ Que Et , 220 

(4) Wilb* CircumstanUal Erideuee, 156, 4lh 
Ed.; Bumll’s arc. Et , 281. tl teq- ; Best. Et.. 
$ 453 1 Me Ulosts (a). (6) The absence o( all mo- 
tire (or a enme, when corroborated by ludeperi- 
dent evidence of tho pruoner’a previous insanity, 
is not without weight : R. r. Shtiih Miutatia. 
I XV. E., ft , 19 (1864) . if. T. 5.roft ifoy. 5 XV. K., 
ft. 28. 31 (1866); R v. BoXar.Hi, 15 XV It., ft.. 
46 (1871); m Gan v. if. (1907) St C.. «86 


[aleeDCe ot motive] if. v. Jaxhand Hanilt, 7 XV. 
R., Cr . 60 (1667) . proof of motive not necessary, 
“In eaUmating probabihtice, motives cannot 
in a general teii«e. be safely left out of the account. 
XVlieie the motive i< a pecuniary one. the wealth 
of the offender u no mumportant consideration.’* 
i’er Sir Lawrence I’eel, C. J . in if. v. Utdyer, 131 
(1B52) Evidence aa to the motives with which a 
pruoner commiU an offence should be direct en. 
deuce of the strictest character: R. v XaAir, !(> 
XV. Iv*. ft • 11 (1808). The motives of parties can 
only he ascertaineal by inference drawn from facts 
Toytur T. irajaas, 2 B. and Ad., 645. S57. 

(B) Pee Lord OsmpbeU. C. J.. in R. v. Palmtr, 
ated in XX'dls* lire. Ev., 41 , R, r. tltd’jer, snpva. 
131 . 
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nothing, or next to nothing, as a proof of his havnng committed it.(l) A letter 
written by the solicitors of a Company to the plaintiff stating that the Com- 
pany declined to continue the negotiations for a contract because of the de- 
fendant’s threats, was hefd admissible (though not necessarily conclusive) 
■evidence that the negotiations were in fact discontinued because of the defen- 
dant’s threat3.(2) Further, the existence of motives invisible to all except 
the person who is influenced by them must not be overlooked. (3) “It is 


the act (we may assume): the accused must have been present (assuming it 
was done by manual action) but there may be no evidence of preparation; or 
there may be no evidence of presence , yet the remaining facts may furnish 
ample proof. failure to produce evidence of some appropriate motive 
may he a great wTakTiessin the whole body of proof, but it is not a fatal one as 
a’matter of law. In other words there is no more necessity in the law of evi- 
dence to disc ' some possible 

one, than to . * • . An emotion 

may impel . idant’s strong 

feeUngs of affection for a deceased person would work against the doing of 
violence upon him and would thus be relevant to show the not-domp.(6) 

The reasons which exist for the relevancy of evidence of preparation or 
dcsim have been already given. Design may bo proved by on utterance in 
whi^ it is asserted, by conduct indicating the inward existence of design; 
by evidence of prior or subsequent existence of the design as indicating its 
existence at the time in question (6) Previous attempts to commit an offence 
are closely allied to preparations for the commission of it. and only differ in 
being carried one step further and nearer to the criminal act, of which, however, 
like the former they fall short (7) Preparation and previous attcmpts(8) are 
instances of previous conduct of the party influencing the fact in issue or re- 
levant fact ; but other conduct also whether of a party or of an agent to a party, 
whether pte\uons(9)or eubsequent,(IO)dnd whether influencing or influenced 
by a fact in issue or relevant fact is also made admissible under this section. 

, The second clause applies to the party’s agents as well as the party 
himself. “ Party ” includes not only the plaintiff and defendant in a civil 
suit, but parties m a criminal prosecution, as for instance, a prisoner charged 


(5) Wjgmore, Ev. $ 118 
(6J S 237, el aeq , e.j , possessioa of toole, 
nwtenab, prepornUons, journoys, experiment 
enquiries, and the li^e 

(7) Best. Et., $ 4S5 • t. 14, potl, illusts. (»), 
(;), (o); as to the probatiTe force of. and infirota 
tiT* cirenmstances connected with, preparation 
*nd prOTioua attempt, ice Beat, Ey , |j 450, 457* 
(S) Ste illusts (e). (rf), i. §. U, UIusW. (fj, (y). 
(o). 

(S) See lUusU. (J), (<) t as to previous and suh- 
ceqoent conduct, lee Beit, Et., { 452 
(in) See illusts. (e), (i). 


(I) Best, Et., } 453. 

(3) Slinner at Ca. r. SAeie d Co., K- B , S Cb 
D. (1604), 681. 

(3) As to acts apparently motlTelesa, ett S ^ 
Jlaynei, 1 F. A F., 606, 607 ; S. t. JJkhatl SbAet, 
3 C 4 K , 185, 188, and next note. 

(4) Uigmore, Et . J 118, citiufr Pvtuler y U 
8 .ISIV.S. 396 (Amer.) [the absence of eTKlence 
euggesting s motire is a circumstance in farour 
of the accused i but proof of motiTS i» neTCt India, 
penaablotoeonnction) - Slater. BalJit«»,74C®nii., 
634 (Amer ) [the other endence may besoeb aeto 
justify n conTiction without any motiTo being 
ahoun). 
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with murdcr.(l) The conduct need not, to be rclcvjint, he contemporaneous. 
Though concurrence of time must always be considered ns material to show 
the connection, it is by no means cssential.(2) “If such conduct influences or 
is influenced “ means “ if such conduct directly and immediately influences or 
is influenced.’’(3) The conduct of a party is extremely rclcvant.(4) The, 
illustrations given are so many instances of natural presumptions which the 
Court or jurj* may draw. From preparations prior, or flight subsequent to a 
crime,' may be inferred or presumed the guilt of the party against whom such 
conduct is provc<l.(5) Other presumptions from conduct arise m the case of 
flight, (G) silence, (7) evasive or false respoiisionfS) (v. po^t), possession of 
documents, or property connected with the ofIeiice,(9) change of demeanour 
in, or in the circumstances of, the accuscd(IO) us his becoming suddenly rich, his 
squandering unusual sums of money and the like, attempts to stifle or evade 
justice or mislead cnquiry(ll) (as flight, keeping concealed, concealing things, 
obliteration of marks, subornation of evidence, bribery, collusion with officers 
and the like) and fear indicated by passive deportment, (12) as by trembling, 
stammering, starting, etc., or by a desire foe secrecy ,(13) e g., os by disguising 
the person or choosing a spot supposed to be out of the view of others. The 
conduct or demeanour of a prisoner on being charged with the crime, or upon 


which such evidence is admitted, is contained in the maxim optimvs tnlerprcs 


(1) S. T. AbdutM. 7 A., 3M. 3M (18S3) 
<F. B In wUcti the Umi o( thu action ue 
ducoMed ; t«e R. r ArnaH, S Cor. C C,439, 3 
P. 1 UI. Cr. 489. 

(2) Held, Er , 04 j tVhitley Stokea, 859 . T»y. 
lof, Et., {{ 689, 689 s Strutb r. 0. IT. A., 1 Q B . 
90; but tie nlio B, t. SedtngfitiJ, 14 Cos, 311 • 
Ajauii T. London Tram Co , 21 tV. B. (Eug). 
199 ; « T. Goddard, 15 Cos. 7 ; Ltu t. Horton, 
1 M 4 R, 210; Thonj-on-r. Trtvanion, Stm, 
402 , T. port 

(3) B. T. AbiMoJi, taj>n, 395, 399; coot.-*, 
ftr Msmood, J., ib , 400 

(4) li, 394 ; Balmaiand v. Oban*am. 22 C, 
391, 404, 406 (1894); B. t. Itbrt (1907); 29 A, 
46 ; Dalip Singh v. A’atfol Aantfor, P, C (1908), 
30 A , 258 [intention inferred from inbee* 
quent conduct ol secused); B v, HeromuTi, 6 
W. R , Cr., 6 (1669). See as to conduct B. r. 
./ofo ffasji, 11 Bom H. C. R., 245 (1874), and 
Wigmore, Et., tub voe. 

(5) Norton, Et , 107. 

(6) niust (i), anit ; abiconding Is ususlly but 
slight evidenco of guilt ; B t. Sorab Boy, 6 W. R , 
Cr , 28 (1866) ; B. T. Gobardhan, 9 A., 628, 668 
(1887) ; as to the obsolete maxim “faklur faeinut 
guijudittum /ugit " (he who flies judgment, confess* 
es his guilt), ttt Best, Et., j| 460—465 ; Norton, 
ET.,110;*(es 9,i1]ast(e), post 

(7) T. port 

(8) Norton, Er . 106.107, and pod ; Best. Et , 
674 ; see itonarty T. L.C. d. D By , sole ; for 


an esample of inferences from condnet of the 
character aboermentioiiMi, see B. r. Sami, 13 Bl., 
429. 432 (1690). 

(9) lUast.(<), aafe.'seeB.r.CoitnoiVier, Norton, 
Er , 111 ; Tayior, Et , } 695; B. t. Cooper, 1 Q 
B. B.. 15. Letterr, etc , found in a man's house 
afM his arrest are admissible in emdence if their 
prerious eiisteore has been proved : B. t. AmiV 
B6aa.9B. L. R.. 36. 70. 71 (1871) 

(10) Best. Et . { 459 

(11) Arthur P. Will, Clic. Et., 138 ; Best, Et , 
f 460; Norton, Et., 110, 111, IUust.{e), (>), airts. 
B. T. Dontllan, in Steph. Introd., 7^81 and 
WiUa* Qi« Et.. 237, 241 ; deatmetion of marks, 
see B T. Cook and B t. Cnenaert, cited in Wills* 
Giro Et ,88, 89, and Norton. Et., 111. 

(12) Best. Et.. { 466. Tnal of Butene Aron 
cit^ in Wills’ Cue Et , 78, and Norton, Et. 
HI. 112. B T. Ptitr Bam, 3 W. R., Cr. 11 (1865) 
[conduct of accused before and after crime] ; B1 r, 
Brkaree, 3 W. R , Cr.. 23. 24 (1665) [conduct of 
pnsener afnee arrest , feigning insanity ; general 
demeanour] 

(13) Best, Et . { 467 ; Norton. Et , 113. 

(14) B. r SmiOim, 6 C. A P., 332 ; B. t. Barf. 
Zrt(. 7 a 4 P., 832; B. t. HaUcry, 13 Q. B, D., 33 ; 
B. r. TatterthaU, 2 Leach, 084 ; B. T. Phiaipi, 

1 Lew. a C, 105 ; B. T Tale, C. C. A. (1908), 

2 K. B. 6S0. at p 915; B.T.Cromp, U Cos.. 
39a 

(13) 1 liiillipe and Arnold. lOth El., 405 ; 
RoMoe;. Or. Et . 53. 12th Ed., 48. 
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rrrtmusus.(]) And so in the case of the AUorneif-OeneTal v, Drummond, {2} 
Lord CbanttdloT Sugdeu said ; — “ Tell me wlint you have done under such a 
deed, and I will tell you what that deed means.” As to the admissibility of 
judgments under this section, see case noted beIow{3) : and as to the admissi* 
bilty of opinion on relationship, expressed by conduct, sec section 50, fosC. 
Instances of admission by the conduct or acts of a party to civil suits are of 
frequent occurrence. A party’s ailnussion by conduct as to the existence or 
'non-existence of any material fact may always be proved n/jntnst him, (4) and 
evidence on his part to explain or rebut such admissions is also reccivab!e,(5) 
The plaintiff’s title to sue, or the character m which the plaintiff sues, or in 
which the defendant is sued, is frequently admitted by the acts and conduct of 
the opposite party ; and in some cases, the admission, though not strictly an 
estoppel, is practically conclusive Thus, if B has dealt with .4 as farmer of 
the post-horse duties, it is evidence in an action by A against B to prove that 
he is such faimer . and payment of money is an admission agamst the payer, 
that the receiver is the proper person to reteii'e it.(6) So also suppression of 
documents is an admission that their contents are unfavourable to the party 
suppiessing them (v. onfe) \VTien A brings an action against B to recover 
possession of land, he thereby admits B’s possession of the land (7) Merc sub- 
scription of a paper, as witness, i.s not in itsoK proof of his knowledge of its 
contcnts.fS) When a landlord quietly suffers a tenant to expend money in 

(l) R<Atrt i Co r Keroin 

S4 W. B., 17 |1878). in which th« question 
whrthot » joKoA conTsjsd sn ertoto for hte only 
or ttti «f(sts of iRhcRtsoro, th^ir Lordships of th« 

T*niT CcanciJ said — la ordsr to detsnnino 
tint question, thnr Lordships m«»t sm«« ss well 
as they esu at the real lolenJion of Iho parties, 
to he tolleclcd chiefly, no douht from tbo tern 
of the instrument itself, but to a eerfain extent 
al'O from tho <irfv»ns<'«rwees sxtstiftg at the time 
of Its execution, and further by the tonduti of the 
parties since its execution " In this case the 
wM less than 20 ycais otdattholimeof the 
in<titutioo of the suit, from which it appears tbst 
in India the maxim is not restneted to sncwni 
documents, i e . documents at least SO xeais oM 
(Ste Field. Er , 94 . Tayjcr. Er . J? 15W, 

1205; lloseoe.Jf F , Ev. 28) See alio OinfAoi 
X. Canjiot iloToba, II Bom K C R. 

129 (18“4) S XiditlruiMi r. Xtflarm, 13 Bom I. 

P, , 416. 420 11874) s e , 21 W R . 386 . f*erte» 

Loll e ChuiltTiiharit Latl, 10 tV B , 432(1673), 

Same Radfui LdU r. Girttdiane Saivo, 20 W R . 

243 (1873) Iboundary dispute^ Xarnagh Dyal 
T. Earn .VoraiM, 30 C., 883, 606 (1003), as to assge 

affectingcontrscts./ecs 92.rrov 5. jwsl and note , 

«ith respect to the cogree of dealing between the 
parties, when the meaning of adoexunent isdoubt- 
ful Ronmc r CalUff, 11 C AF,45, [exidcDeo 
of fomer tmsactiona], flamioa t Airton, 30 
L. J.. Ch . 213 : Fofies t. fTaft, L. R . 2 H L Sc 
4 D . SU : Royol Rxehanjf At*. Carp t. Toi, 

8T. L. R . 669 .Taylor, Et., { 1198, botnotwhen 
it 18 clear (i/oMWle-, Btmijt, 10 C3i I>, 233, 

241 1 /njaWsw T Jf/iy, 9 ^es , 233). the sense in 
which both, but not ono only of tie parties haxe 
ecteil on it.a* admissible in explanation, rhipsoo. 


Ev. 3rd Ed, 553 ETidencc ot preiioua deal- 
ings IS admixsihie only (or the purpose of explain- 
ing the terms used in a contract and not to im- 
pose on a party en obligation as to obicfa the con- 
tract n silent }lo}> HohomiiS v £, SiAuntt de 
Co . 2 U L K . 691 (1000) Stt generally as to 
the adma-isibdity of extrinsic eeidenco to aStet 
doriunenta. the introduclion to Chapter VI, pott 

(2) Dru & War , 30# 

(3) 74c (cUttlor «/ Oorakhput v. I’alaiJhart 
S>pyt>. 12 \ ). 13. 45 (1830), and notes to a 
13. fnj't 

(4) Tavloi, Ex . 604, 606 and esaes there 

cited The original draft ot tho Eiidenco Act 
contained the (ollcwing section “ A conduct of 
ant party to any proceeding upon the occasion 
of ail} thing bciog doiio or said in iu* presence 
in lelatioa to matteis lU question, and the things 
so said or done, are relevant facta when they ren- 
der prohable or Improbable any relerant fact 
alleged or denied in respect of the person so con- 
ducting tmnself " The provisions of this proposed 
aection are, hoacrer, incorporated in other parts 
of the preeent Act . see present section, 8 

E 114. tUusts (jj. (Aj , Field, Ev . 165, 166 ; 

teconductol family showing recognition of fatally 
arranfeenient. see BAubanesuari Crix v. tlantaran 
forma, 60, 724(1861) 

(5) JldAaisA V. Collier, 15 Q B , 878; and s- 
9. post . Powell. Ev , 277 

(6) Roscoe, N V Er , 67 . Rad (<ir<i r. J/’/ntoe*. 
3 T R. 633, Reneoefe v Rorru, 10 East, 104; 
Jmt* V llion, 2 SiQ 4 St., C06 ; Taylor, Ev., 
p 587 note; Norton, Ev , p. 114 ; as to estoppel 
arising from th« acts of a party, see e 116, poll. 

(7) Stanford r. ll»tls(one, I, R , 9 Oi-. 116. 

(9) I/ardutf r. CrilheTK, 1 E»p , 5H. 
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rnnkinir ftlti'rations nnd Jn»pm\i‘mpnt<» in tin* pfpn}is<'s. it is cvidcnoe of liis 
cnnsciit to the nlteratifti\s (1) An«l when a party it himself a defendant 
(whether in a civil or inminal proceedinR). and it charged as lieannu gome 
particular character, the fatt of ms haunt; acted in that character will, in all 
ca«e«, be sufiicient evidence, ns an admission that he hoars th.it character, 
without refereme to his appointment being in writing Thus upon an indict- 
ment against a letter-carrier for embetzleineiit. proof that lie af tetl us such was 
held to be sufficient, without showini; his appointment. (2) Uehi% in suing to 
enforce alleged rights mav he construed as an adiiiissiouof theirnon-existcnte.(3) 
Conversations that explain a man's tonduct are admissvhlo in c\iilcnie.(4i 
As to written and oral admissions, «rc s 17, ;ws( . and for further in- 
stances of admissions bv londuct, jcc the next paragraph hut one 

In English law such statements are said gometimes to he admissible as statement 
forming part of the vague and unsatisfactory term res qcst(r. The first Expla- 
nation declares that meix* st<itemen(s as distinguished from acts do not consti- 
tute cowiart. " It points to a case in which a person whose conduct is in dis- 
pute mixes up together actions and statements , and m such case those actions 
and statements may be proved as c. w’hole. For instance, a person is seen 
running down a street in a wounded condition, and calling out the name of liis 
assailant, and the circumstances under which the injuries were inflicted Here 
what the person says and what he does may be taken together and proved as 
a whole.”(5) A statement may be admissible, not as standing alone, but as 
explaining conduct in reference to relevant facts. So it w as held that the j 
answers to his superior officer given by an accused person in explanation of an 1 
official irregularity could be proved against him if subsequently ascertained to ( 
be Ialse.(6) Concluct may be equivocal without statements explanatory and ; 
elucidatory of it. Statements accompanying acta are in fact part of the res 
jMifF just as much as the acts themselves. They are often absolutely neces- 
sarj' to show the anmus of the actor. They have been styled verbal acts.(7) 

Thus a payment by a debtor may be explained by his request to apply it to a 
certain debt. . ’ ' ' ' i* . - ’-‘ors may be 

shown by wha ■ admissible 

simply becausi . • in issue or 

relevant: the admissibility of such a statement depends upon the light it 
throws upon an act which is itself re!evant.(9) The Evudence Act makes 
“ those statements admissible, and those only, which are the essential com- 
plements of acts done or refused to be done, so that the act itself or the omission 


(1) Dnt T. AfJ*n. 3T«unt.. 78. SOi&’eT. i’jfe, 

1 E*p , 366; Utalt r. Partin, 1 Esp., 2J9 , Sla»- 
Uy V. 14 East . 332 

(2) Roscof.Or Ev.7. R. t. C.iirrH. 6 0.4 P. 
124; sree. 9J, eTception (l). and aotft th«r- 
to S« Taylor, Ev., | 173 

|3) J«^uriia/fc V Stpti SlaA Jlfll'word, 14 
B L. R., 388 11874); flajrnrfro AW t. Jnjtndm 
Salt,, 14 SI. I. A . 67 (1871), • c . 13 W. R (P. C.V 
41 

(4) B V. OoaJfidJ, 2 Co. C C . 43. 

(5) R. T AMaJIol. supra. 395, S'le. ptr Prihf 
ram. C. J. . “ But the case would be eery difiewnt 
if some passer-by stopped him and auggeMed 
some name, or asVed some rjaestion rexardmg the 
transaction. If a person were found naliiiig 
such statements without any question first beio; 
askrd. then hu statements ni^ht be regarded aa 
a part of his conduct. But when the ststement 


IS made merely in response to tome question or 
objection It shows a state of thui^ introduced, 
not by the fact in issue, but by the interposition 
of aomethiog else ” Ih , but see i6 , 4(10, per 
Alahmood. J.. and se/e 

(6) ft. e. CoMsl. 4 Bom. L. R.. 284 (1902). 

(7) Norton, Er . 106, Baltnan t Ba\lty, 6 T. 
F... 512. f/yde T. Palmtr, 3 B 4 S., 657. 32 L. 
J.Q. B. 126; ftraaismir CartaTiylr. 6B P ft 
S.. I 

(4) Balrmaa e Bailey, supra; Roscoe, N. 1*‘ 
E*. 32 

(0) ftiylf r. Dot d Telkam, 7 A. ft E.. 313, 
301 ; ft y. ftfiM. lb . 550 ; llylt v. Palmer, supra ; 
Boiicae.N.P.Er.33. “ when any facts are proper 
ewlence upon an issoe all oral or written declara. 
tiwu srhich can rzptain such facts, mar be re* 
eeired lo endence ITnjil/ r. Tat\am. supra, 
per Baron Park Se* 8teph. Di^ , p. 161. 
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to act requires a special significance as a ground for inference with respect to 
the issues in the case under triaL”(l) It is not everj’ declaration that accom- 
panies and purports to explain afaetthat will fee received, e.g., a declaration that 
J8 equivocal, (2) or is a mere expression of opinion, (3) or is obviously concocted 
to serve a purpose ;(4) in other words, the statements must really exphin the 
acts.(5) and the declaration must relate to, and can only be used to explain, 
the fact it accompanies and not previous or subsequent facts(6} unless the 
transaction be of a continuous natute.(7) “It is sometimes said that the 
declaration and act must be by the same person.{8) But though such decla- 
rations arc often the only ones matexial, the niie is by no means so strictl}' 
confined. It is an eveiy-day practice in criminal cases to receive the declara- 
tions of the victim, as well as those of the assailant. So, in cases of conspi- 
racy, not, and the lihe, the declarations of all concerned in the common object- 
althongh not defendants, are admissible (9) It has, indeed, been held that 
unless some such common object be proved, the declarations of participants, 
if neither parties nor a»cnta, are inadmissible '.(lO) but tbis limitation cannot 
be taken as invariable for the exclamations of mere by-standera may some- 
times be both mateiial and admLssible cvidence.(U) Tlie declarations are no 
proof of the fact they accompany , the existence of the latter must be estab- 
lished independently.” (12) As to the admissibility of declarations as evidence 
of mental and physical conditions, sec the fourteenth section, post. Illustra- 
tions (i) and (A) arc illustrations of statements accompanying and explaining 
the conduct of a person an offence against whom is being enquired into. Under 
these illustrations, the tetms in which the complaint was made is relevant. (13) 
” A distinction is to be marked here between a bare statement of the fact of 
rape or robetty, and a complaint. The latter evidences conduct , the former 
has no such tendency. There may be sometimes a difficulty in discriminating 
between a statement and a complaint. It is conceived that the essential dif- 
ference between the tw’o is that the latter is made with a view to redress or 
punishment, and must be made to some one m authority — the police, for 
instance, ora parent, or someother person to whom the complaint was justly 
entitled to look for assistance and piotectiou The distinction is of impor- 
tance because while a compfoint is always relevant, a statement not amount- 
ing to a complaint will only be relevant under particular circumstances, e.g., if 
it amounts to a dying detlatation, or can be used as corroborative evidence.(i4) 
The present section, so far as it admits a statement as included in the word 
“ conduct,” must be read in connection with the 25th and 26th sections, post, 


(1) R T Rama Biropa. 3 B , 12. 11 (ISIS), 

pff J 

(2) R. V. BUte, i R v Ifatnirri^ll, 13 
Cox, 171 . Boscoo, K. F. Et , 63 

(3) irnjlif T. TalSam, *upra 

14) Thompson t. Trtranion, lapra, B v Attra- 
hamt.ZC & K„ 550 ; Bndtfv Rrodic, 44 L. T 21 
S , 307 ; tjtailiie, £t , 89 , »nd tee Amnion cm«*. 
uidnulboriUmariupton, ET.,3rdEd .48 

(5) Ste r(m&ib« in R. t. Rama Birapo, tnprn 

(6) Ilyie V Palmer, luptn 

(7) R(><ni'<o>i w Carttenght, (uprn, Rarto* t 
Hatg, 2 Eing , 09 

(8) //out T. J/aMin. 27 W. H lEng). 340; 
401..T., 106 

19) R. 'f. Oorion, 21 H&w. St 1i., R •». 
Bvnf. 3 B. & Aid.. 674 : R x. O'Conndl, Arm 
ATr. B,27S, the present tectioiideAb only \nlh 
et&temenle I'T foritti ; the deelar&uoni mentioned 


m the te^t would be edinrtsiVle under s. 10. 

(10) R T Pe'cheriKt, 7 Co», 79 ; t. .Vw®- 
lejKiTo, 11 Ex.. 129 

(11) Ree note (9), supra, anie ; such evidence 
may bo admissible under s 6, ante, see s 6, 
iHim (a) and note, ante 

(12) Fhipsoo, Ev , 3rd Ed , 48 el t'j 

US) Aato the Enjiliali rule on this plant. S'* 
Stepb Dig , p 162 , Taylor, Ev . 5 681 j Rescoe, ■ 
Cr Ev.25:eeeR v J/or</(»to7ii, eupraj Xorton. 
Ev.lli, WluUfy Stoke*, 827, Jl. v. Lilli/rvan. 
31 L. J.. 383 (Juno 20th, 1806), 2 Q. B (1896). 
167 ; R V. Osliome (1905), 1 K. B., 651. 

( 14 ) Norton. Ev , 114. See Wills’ Ev., II, 
lot meaning M “complmiit” with Crun. Ft- 
Code, a 106, »ee Apnrba Krishna Base v. R. (1907), 
35 0, 141; R. V. Sham Loll {m% 14 C. 
707 
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and cannct admit a statemont n<t evidence which would bo shut out by those 
sections.(l) 

In England it is now held that in pro'^ecutioiis for rape and oflences of o 
similar character, a statement in the nature of a complaint made by the pro- 
secutrix to a third person not m the presence of the accused may be pnen in 
evidence provided such statement is shewn to have been m.idc at the first 
opportunity which reasonably ofIer»*d itself after the commission of tho 
offence (2) It was formerly doubtHl whether the particulars of the complaint 
could be disclosed by the witnesses for the Crown, cither as original or as con- 
formatory evidence , but it is now settled that they may be so given m evidence 
in this class of cases, but only m this class, not as being evidence of the truth 
of the charge against t!ie act used, but as ecidcnce of the consistency of con- 
duct of the prosecutrix with the story told by her in the witness box and as 
negativing con«ciit on her part.(3) It was at one time thought that this 
evidence was only admissible in cases where uon-coiiscnt was a material 
e’emjnt.fl) This however is not now the law .(5) 

In the second Explanation “statement” includes documents addressed statements 
to a person and shown to have come to bis actual knowledge.(6) The state- condu°t* 
ments whether oral or written must affect the conduct ; if they cannot be shown 
to have done so they arc inadmissible under tins section. “Statements made 
in the presence of a party are admissible as the groundwork of his conduct. 

Thus, u a man, accused of a crime is silent, or flies, or is guilty of false or 
evasive lesponsion, his conduct is, coupled with the statements, m tho nature 
of an admission, and therefore evidence against himself. His flight or false 
responsion would be equivocal per se, and might be unintelligible without our 


the statements themselves are only material as leading up to and explaining 
that (7) The mere fact that statements have been made in a patty’s presence 
or documents found m his possession, though it may render them admissible 
against him as original evidence — c.#?., as showing knowledge or complicity — 
will afford no proof fcr se of the truth of their contents ; the ground of recep- 
tion for the latter purpose is that the party has, by bis i onduct or silence, ad- 
mitted the accuracy of the assertions made.”(8) In the case of statements 
made to, or in a party’s presence, he may either reply to them or keep silent, (9) 
or his conduct may bo otherwise affect^ by thein.(JO) When the statement 
in reply accompanies and explains an act other than the statement, it may he 
relevant under this section or the section relating to oral or documentary ad- 
missions ; when it is unaccompanied by any act, it may be relevant under the 
latter sections. Such statements jnadc in a party’s presence and replied to, 
will be evidence against him of the facts stated to the extent that his answer 


(1) R. V. Nana, U B . 260 (1889). 

(2) R. V. Otbornt (1903). 1 K. B . Ml 

(3) Jf..T. Oibome (1905), 1 K. B . Ml 1 A. »• 
LtU^n (1606). 2 Q. B, 187; R r. Rowland 
(180S). 62 J. P.. 459 

(4) R T. Ktnjham (1902), 68 J. P., 393 

(5) T»y1or, 581. 

(6) must (*), anle. T. Tatham, tupr*. 

(7) Norton, Et . 106. 107. " U i» * geort»l 
tul« that a ftatemant made in tbe pretence o{ the 
pnsoner, and which ho might have contradicted 
if untrue, it oTidenco against him,” per Fi«H. J • 


ID B T. J/oHory, IS Cox . 458. 458 

(8) Phipaoo, Er , Sid Kd . 220, and authon- 
tiee eited at head of commentary. A party may, 
on ainular grotuada, be aSected by the acqui* 
eecenceof buageata or othera for wboee admit- 
aions he u retponaible, iT..; IlalUr r. Woman, 3 
U T. X S . 741 ; Price r. ITooittoiMe, 3 Ex., 810 | 
asd ere aectton, tnpra. 

(9) lUnt. (y), antt , .Vede t. Jalle. S C. & K., 
700 . npra. 

(10) lIluiU (/)• O'de- 
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directly or indirectly admits tlxcir ttuth.(I} But a party’s silcnf'c will render 
statements made in his presence evidence against him ol their tTuth(2) only 
whemhcisreasonablycaUedonto reply to such statements. Care must be taken 
in the apphcatlon ot the maxim qm incel copsentire tidetvr (silence gives con- 
sent) : for in many cases, but little reliance eati be placed on this circum- 
9tance.(a) Admissions from silence ot acquiescence frequently occur with re- 
ference to unansueted letters ot failure to object to an account. Here the 
question will also be whether there was any duty or necessity to answer or 
object. The rule has been stated by Bowen, L. J., to be that, “silence is not 
evidence of an admission, unless there ate circumstances which render it more 
reasonablyptohablethataman would answer the charge made against himthan 
that he would not.” (4) A man is not bound to answer every officious letter 
written to him. Though unanswered a letter may be e\adence of a (ietnand.(5) 
The mere failure to ansn er or object will not genetally imply an admission (6) 


(1) Jtoaf, * 17 el ttq . Phipson. Ev . 3fU BJ . 
2:0 5 Taylor. ET..S 815. I C 4 

K., 206, J! Jdhn. 7 C. 4 P.. 321. C'AtM v 
Grace. 2 C S; P., IS3 , * t ITrUil. 3 F. & F . 275. 
und note to thw cost* m 3 Cr.. 4SS 

(3) V. JaUf. *upr» 

J A & E , lOS . price r Bvrra, 6 W P. (F.ng )> 
40 , B. V. Cm. 1 F. 4. F , 00. t jrollory 15 
Cox, 45S. 

(3)8eeCTJlii v. Grace. 2 C & P.. 103. per 
Tsddy Sefjt • ‘‘ The not mihing »n %n*Yef ft>»t 
u&der eoAe ciroumeti,Q<es be ([Uife m etrong «« 
the nuUng one s ” per Best. C j.. “ peiHy it is 
most dangerous endenee A man may wy ibis 
u Impertinent 10 fon and f will not anewet your 
question" See also J/oore t Smir5. 14 Serg. 
4 E , 303 J Lucy r Monfiel. 5 H. 4 N . 239 . irWe- 
tnenn v fTotpofe (18911. 2 <3 E. 534. Norton. 
F,v , U3. " So statements maJo m («ftj a 
pre«eiice dating a tna! oto not generally reeeii- 
nble agsiQit him tnerels on the ground that be did 
not deny them, for the regularity ol jddicial pro- 
ceedings prevents the tree interposition allowed 
in ordinary conversation Jlelen ▼ /tndreur. 
I M. a m '. 330. K V ^ppfrty. 2 Starloe. N V 
C . 33 i J? V. Turner. I Moo C C . 347 . CJliM v 
Oraee, lupta. Even here, however, loses may 
octur in which the refusal of a party to rejiel a 
charge made in a Court of Juslue: Ainjwoa v 
P.ohtncrm, 12 Q 11 , 612 , or to cross-examine or 
contradict a witness , B t. C'oyfe, 7 Cox. 34 . or 
to reply to an athdavit Morgan t, £toa<. 3 C 
AF., 169. 2U3 , Freemon V Cm. 8 Cb, D,148. 
Hampden v. iroffir. 27 Ch D., 251. may aflotd 
a strong presumption that the nnpotations made 
against him are correct." In Aootropii J/tssrr 
V. ir. Croirdy. 19 W B . 283—285 (1873). Phear, 
J.soid- *' It IS true that silence on the part of 
defendant during the trial of a case in regard to 
anr matter brought against luni m the conne ot 
the ease might possibly be ot some value after- 
wards irtet{«cttve of the decree, as amounting to 
an admiMion on his part that that which was 
alleged and with tegitd to which he had kept 


silence was true.” See Phipion, Ev . 3rd Ed. 
220. and ere Amencan eases there cited: and Cun- 
ningham a Kv , 05 and 96 ho when a judze at 
a trial made a propessl as to the course of pro- 
tcMings in the presence o£ counsel who raised no 
objection. It was held not open to counsel auh- 
sequently to question tlie propriety of the course 
to which he bid impliedly givc.n hit assent 5 
3/orri»5 V ilurrty, 13 51 4 W , 52, and ‘‘it a 
client W preient in Court and stand by and see his 
solicitor enter into terms of an agreement he is 
not at tiberts afterwards to repudiate it." 
Smnlet, \ S»r>f>len. H Bear. 549 , 659, 
deiofir 5re<jiit A’anjofion tr> v Ben^rtf Coot Co. 
(I9rt8l. 35 C. 751 

(4) IViedcmann e IVolprile, supra at p. 559, 

and see per WiUes, J . in Rteharde v Oelltt’ly, L. 
R 7 C I' at p 131 , the relation between the 
pirties must be such that a repl> might be 
reasonably expeeted Norton E\ . U3, Edioardt 
V foidf,. 5 Jf 4 ti . 624 ■ The only fait way of 

•latmg the rule ol law is that m every case jou 
must lool. at all the circumstances under which 
the letter was written, and jou must determine 
for youraeU whether the circumstances are such 
that the refusal to reply alone amounts to an sd- 
nussion ' per Kay. 1, J , in ll’inffwnen v. Jl'al- 
pofe. 2 Q B (1891), 641 , and see per Jenkins, 
C J . in fi V Bal Gunijadkar 28 B at p. 491 
(1994) 

(5) Nnrton V.v . ,6 ire also Rosooe, N. l>. 
Kv . 63 

(6) See Foirfie v Drnlon. 3 C i. I'., 103, 

' what IS said to a man’s face he is m some degree 

tailed on to contradict, if he does not acquiesce m 
It. but it IS too much to say that a man by omit- 
tiDg to answer a letter admit the truth of the 
statements rt contains," ptr Lord Tendeedeu . 
or "that every paper a man holds purporting 
to charge him with a debt or liability is evidence 
against him *' Doe v. Frantis, 11 A. & E , 792 
y-r Lord I>enmau. and see RKharde v. Oellatty, 
Is. E,7 C. P., 127 i TViedemoau V, iroipofe, aupra. 
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Hut it othcrwiso it the writer is entitled to an answer , so, m the ease of a 
letter written hy .4 to li, to which the position of the parties justifies A in ex- 
pcctinp an answer. — .as wlien the subject of it is a contract or negoti.ation before 
pending between them, — the silence of Ji may be important evidence against 
him.(l) Amom; mercliants it has been held in certain old cases that an ac» 
count rendered will he regarded as allowed if it is not objected to within a 
second or third po*/, or at least i{ it is kept tor any length of time hy the addressee 
withouthismakinganol)]ectioii,itbecomesa stated account. It is said however 
in Taylor on Evidence to be doubtful how far these cases would he followed at 
the present day, .ind whether (apart from any special circumstances under 
which the account is sent in) any valid distinction can be drawn between 
accounts rendered between merchants and those between other persons, and 
that with regard to these latter it now appears to be clear that the mere fact 
that they have been kept by the addressee without remark is no evidence that 
he has acquiesced in their conteiit3.(2) Letters and other papers found in a 
p.irty’s possession will occasionally in a civil suit be evidence against him, as 
raising an inference that he knows their contents and has acted upon them ; 
and they are frequently recci\ed in criminal prosecutions. So, also, the 
opportunity of constant access to documents may sometimes, by raising a 
presumption that their contents arc known, and of non-objcction, afford 
ground for affecting parties with an implied ndmission of the truth or correct* 
ness of such contents (3) Thus the rules of a club or the proceedings of a 
society recorded hy the proper officer and accessible to the niembers(4) 
or an account*book kept openly in a club-room{5) arc evidence against 
the members. On similar grounds, books of account which have been' 
kept between master and servant, tradesman and shopman, banker and 
customer op co*partners,(6) will occasionally be admitted as evidence oven in 
favour of the party by whom they have been w'titten, piovided that the oppo- 
site party has had ample opportunities for testing from time to time the accu- 
racy of the cntries.(7) 

9. Facts necessary to explain or introduce a fact in issue 
or relevant fact, or u'luch support or rebut an inference rt^to^ns- 
suggested by a fact in issue or relevant fact, or which establish nuesrioa. - 
the identity(8) of any thing or person whose identity is relevant, 
or fix the time or place at which any fact in issue or relevant fact 
happened, or which show the relation of parties hy whom any 
such fact was transacted, are relevant in so far ns they are necessary 
for that purpose. 

(1) Luey V Moufltl. 5 »• A N . ; Eduardt 

V ToulU, supra, fliiAardswn \ X>ua«, 3Q B. 

218, Oiskill T Sltnt, U Q B. 684, rairUi r. 

Den/rts, supra ; frermon T Cox, supra, tianpdtm 

V irallir, supra 

(2) Taylor, Ev , § 810. »nd caSM thw 

C(t«l 

(3) Taylor. Ev . { 812 S(t not«s to a. 14, potl 

(4) iiafjtit V. J/BajroK, 2 C. t P , 566 , Aldtt- 
son r. Clay. 1 SUrkiO, 405: At]»Ul t. Sfremaftr, 

5 Ei , 141. 

(5) fl Y. AJamtoR. I Pbllipp*. Er . 33!» 

(6) Sft Lindlsy, partnerahjp, 638, 5lh Ed , and 
ca»M there cited s and note to a. 18, post. 

(■) Taylor, Ew. } 812, and ca»o« there cited . 
as to l,ooks of a Conipanj arc Lindley, Company 
I.aw, 312 ; phipsou, Et , 3rd Ed., 222, 223, 328, 


and bookt of Corporations, Taylor, Et , !§ 1*81 
—1783; Phipson, Ee, 3nl Ed, 222, 223, 328; 
Koscoe, X. P Ev.. 123. 214—213; Grant on' 
CorporaliODa. 317-~319 ; and note to a 35, pnjt 
(8) See M to identity. Introduction to as 46— 
51, pod (opinion evidence). Wigmorr, Ev . | 410 
et arj Witnesses may state their belief as to the 
identity of penons present in Court or not and 
may also identify abaent persons by pboto^pbs 
produced and proved to b« tbeirs [Phipson, Ev , 
3id Ed,. 553 ; Ert/A Y. Enl*. L. U. P. D. (1608). 
p. 74, note to a. 35, potl. Introduction to si. 
46 — 5n. fttt : Bopert Expert Testimony, { 140] 
Tbe tame mle applies to identification of things 
(•6 ) It u veil settled that for certain pnrpoies 
pbotograjba nay be receired in cndence Tbss 
v h ene i er it la important that tbe (r^ta ia 7«o 
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JUu4mltoni. 

(n) The question Is, wliether a ipveu document is the u ili of A. 

The state of A' a property and o! his family at the date of the alleged unll may he 
relevant facts (1) 

(i) A sues B for a libel imputing ^graceful conduct to d ,* U affirms that the mat- 
ter alleged to be libellous is true. 

The position and relation of the parties at tlie time when the lilie! was published 
may be relevant fads as introductory to the facts in tsiue. 

Tlie particulars of a dispule between .4 and B aliout a matter unconnected with 
the alleged libel ate irrelevant though the fact that there was a dispute may 
be relevant if \t affected the relations lictwcen A and B.(2) 

(c) 13 accused of a crime 

The fact that, soon after the commission ot the crime. A absconded from his house, 
13 relevant, under section 8, a-s conduct subsequent to. and affected b 3 ', facta 
in issue. 

Tlie fact that at the time wlien lie left home, he had sudden and urgent business 
at the place to wluch he went, is relevant, as tending to explain the fact that 
he left home suddenly. 

Tlic details of the husiness on n Inch he left are not relevant, except in so far as tliej* 
are necessary to show that the business was sudden and urgent.(3) 

(d) A sues B for inducing C to break a contract of service made by him wltli A> 

C, on leaving A' a service, says to /I ‘ I am leaving jeu because li has made me a 

better offer.’ Thw statement is a relevant fact as explanatory of C's 
conduct wliich is relevant as a fact m issue (4) 


thould be deaenbed to the jury, it it competent 
to introduce in endeoce e pbotogrepbie new of 
It So eteo in on action to recover domaevt 
lor oafonlt eomnnttedvrith a raw hide a plsinlifl 
was allowed to introduce a ferrotype of hw back 
taken tbiee daya after the injury, the penon 
taking tbe same having teetified that it was a cor- 
rect repreaentation Rogvra’ op nt Rania’ Law 
of Identification. 5| 12. 167—178. 352, 590. 6l2 
As to photographic copiea of wirUuga for pur- 
pose of comparison, ite a 73, post 

{1} A» explanatory or introdnctoiy Also 
when the ijneslion w will or no will, euch facta 
may contradict or support the tenna of the alleged 
will whence forgery might be preeniaed or nega- 
tived. Sneb facta would then '* rebut or aup- 
porl an inference anggeeted by a tut in iswie •' 
JNorton. Ev., 116) It w to bo observed that the 
fa'ium and not the conatmction of tbe wdl is 
here the matter in iaaue Aa to evfdeDce of aur 
rounding circomatances m aid of constrootion, 
Ht Introdnetion to Chap VI. post 

(2) The object with which what wonU other- 
wise bo coUsteral matter is receivable here, la to 
ahow tha malice or ommue of the libeDer, though 
to go Into the full detaila of a quarrel wouM bo 
loo remote and would waste too mnch fame It 
i« anfficient to show that there was a quarrel, 
Korfoo. Er.p 117. Simpson r. Bobintim, 12 Q. 
B.. 511 s f* lb ft’’ 


(3) Tbe preaumpUon or ' inference ’ arising 
from tbe act of abaconding la tbue * rebutted * 
The fact of absconding is in itaelf equivocal It 
may be the result of guilty knowledge or con. 
ecience. or rt may be perfectly innocent Any- 
thing. therefore, that the party aaya at the time 
of the act (a receivable aa erpfanniory of a rele. 
vant fact It would also be receivable aa part of 
the ret and as a declaraUon accompanyiog 

aa act The queation frequently anaes in banV- 
tuptcy, when it is neceasaev to decide whether 
leaving the house la an act of bankruptcy or not 
In order to prove the intent with which the banir- 
rupt departed from hia dwelling-house endence 
of what he said is admissible as forming part of 
the res grtfr h'orton, Ev , 118; Roscoe, N. 
P Ev , 52 , Boltwnn \ BatUy, 5 T. P. ■ 512 s 
Ambrow v Clfnrfow. Ca t, Hardn., 267; JfeiicA 
T, O. fl Ry Co , 1 Q B , 61 . Sm,if, v Cramer, 
X K C , 685 The detail* just as in illust (6) ate 
not admissible generally except aa corroborating 
the allegation of the suddetmesa sud urgency Of 
the emergency which caused the departure De- 
clarations made or letter* written during absence 
from home, are admisaible aa origins! evidence, 
UAce the departure and absence are regarded aa 
one continuing act Taylor, Ev , 588, SSI 

(4) V. post; Hadley Carter, S S'ew Hamp 
IL, 40, Brufou-afy v Thnclrr, Spmt and others, 
« B L R , V07. 
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(<) .1, nccu«cd of tlicft, w poen to pivc the rtolcn property to B, who » seen to piee 
it to .-t’p wife. B pars, as he ilehrer« it, */l saja you are to liide thl*.’ B's statement 
is relevant ns crplanatory of a fact which w part of the tninsnction.(l) 

(/) i^ trieii for a not . and is proved to hare mnrelied at the head of a mob. 

Tlie cries of the mob are relevant, as explatiatorv of the nature of tha 
transaction. (2) 

Principle. — As the Tth and 6th sections provide ceiierally for the admis' Bxplana- 
sion of f.icta cflMsnfnv of u fart relevant or tit issue, the present section may 
be .said generally to provide (or (.acts eiplnuntory of any such fftct.fS) There 
are many incidents whicli, though they may not strictly constitute a fact in 
issue, may yet he regarded aa forming a part of it, m the sense that they ac* 

.company and tend to explain the mam {.act, such as identity, (-1) names, dates, 
places, the description, circumstances and relations of the parties and other 
explanatory and introductory facta of a like nature-(6) The p.irticuUrs receiv- 
able will necessarily vary with each individual case ; it is not all the incidents 
of a transaction that mar be proved ; for the narrative might he run down into 
purely irrelevant and unnecessary detai1.(6) By the answers to some of such 
questions, ifsufficicntlyparticular for the purpose the fact is inrfinrfuoliW.f?) 

See also Commentary, pojf 

s. 3 (“ TatU") 8. 11 {RthuUal of in/rre*)« ttc.) 

s. 3 ('* Fafi in imm<.”) p, 3 (“ RtltranL”) 

Stepb. Dig., Art. 0 ; Stepli. Introd. ; riiipson, Ev., 3rd Ed-, 4^ ; Cunnincham, Ev., OS , 

Norton, Ev.. 115; Wills’ Ev.. 47 ; Wlgmore, Ev.. || 410— 41C. 


OOMMBNTARV. 

The seventh section, ante, provides for evidence of the state of things 
under ivhich relevant facts or facts in issue happened, and the 14th and 15th 
sections, post, for evidence of similar facts, closely connected ivith the main 
fact, and explanatory of it. Endence in support, and particularly in rebuttal, 
of inferences is of a similar explanatory charactcr.(8) The eleventh section is 
very like the present one as to rebutting on inference and forms an instance of 
sections overtopping one another (9) All the abovemcntioned facts qualify, 
explain,- or complete the main fact in some material particular. A statement 
which can be shown to be explanatotj- under tlus section may be admissible 
irrespective of whether the person ag.-iinst whom it is given, heard it, or was 
present when it was made.flO) But it is necessary to distinguish the purpose 
for which it is admissible. “ It is presumed that the statements made by C 


ID T. poti. 

(2) Thu lUuBtration n founded on the case ol 
f! V Lord Qeorjt Gordon, 21 How St. Tr , 514. 
529 “ In the case put, the cnes would be made 

la the presence ot the leader, though they were 
the cnes of third parties, not of himself ; hi* 
silence would be equiralent to an admission that 
he accepted and acquiesced in those cnes a* 
explanatory of the common objects of bini«elf a* 
well as of those he led Under the effect of the 
next Section such cries would be evidence afsitwf 
the accused, eien if he was not present, upon 
proof of a conspiracy between him«elf and the 
nolers, joint and common, for the preparation 
of a viTOn^ul act ” Isorton. Er . 119 In R. t. 
Hunt, 3 B. 4 Aid . M56, 5T8, evidence pven of 


banner* and inscriptions was held to be properly 
admisuble to show the general rharseter and 
intention ot an assembly 

(3) Oumm^ham. Ev , @5 

(4) £ee Korton, Ev. 119; R. v. Z 

E*»t . P. C., lOM; R. T. Roontg, 7 C & P.. 517 ; 
B V. roraey. 6 t t P.. 81 ; Wills* Ev . 47 

(5) See R. Am,r Kian, 9 B UP- 3tf. 50. 
01 <18711 

(0) Phipaon. Er.. 3rd Ed., 4S; the facts are 
relevant, ** u so far as they are ■eveaerrjr for 
that porpew. " a. 0. tnprxt. 

(7) Bentban cited in Korton. Ev.. 41 

(8) lUart (<) 

(9) Norton. Er^ 115, and Iniroduriion aete. 

(10) See iPusta. (si. {'.I 
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in tlie one case, and B in the other [illusts. (d), (c), 'infc] are only to be 
Teceivahle as evidence that such statements \?ere made, aa declarations 
accompanying and explaining an act, not of ike truth of ihcm'at affecting li 
or A respectively. ‘Without some proof of authority given by the patties 
to be affected, to those mating the statements, it la clear that a verj’ dangerous 
innovation is introduced, whereby persons may Buffer in life, person, or pro- 
perty by statements put into iheii mouths behind their backs *, a principle 
which the law of evidence has hitherto entirely e8cbewed.”(l) Identity may 
bs thought of aa a quality of a person or thing The essential assumption is 
that two persons or things are thought of as existing and that the one is alleged 
because of common features to he the same aa the other. The process of infer- 
ence operates by comparing common merks found to exist in the tixo supposed 
separate objects of thought with lefcrcnte to the possibility of their being th' , 
same. It follows that its force depends on the nccessatmcss of the association 
between the mark, and a single object Where a circumstance, feature or 
mark may commonly be found associated with a large number of objects, the 
presence of the feature or mark m two supposed objects is little indication of 
their identity because on the general principle of relevancy the other conceiv- 
able hypotheses ate so numerous, t e , the objects that possess that mark are 
numerous, and therefore two of them possessing jt may w-ell be different. But 
ivhere the objects possessing the mark are only one or a few, and the mark w 
found in two supposed instances the chances of the two being different are ntl 
or ate comparatively small For, simplitity’s sake tiie cvidentialcircumstances 
may thus be spoken of as a mark. But in practice it rarely occurs that the 
evidential mark is a single tircumstance. It is by adding circumstance to 
circumstance that we obtain a romposite feature or mark which, as a whole, 
cannot be supposed to be associated with more tiian a single object ^2) In the 
undermentioned ca8c(3) one of the questions in issue us to the pedigree of a 
‘ . )rie MS belonging to 

• )f a nibkar {or Magis- 

• he suit, was tendered 

of BS. It was held 

that the rubknr was admissible m evidence under the piovisions of this section. 
Where one of the mam questions for determmatiun m a case was whether a 
document impugned was or was not presented before the Registrar by one 
*YS, a comparison of the tbumb-impression of the peison who presented the 
doewmewt wetk ikA.% if }iS, was. fwW ta be admissible nndeT tVna seciion if the 
similarity of those impressions could establish the identity of that person with 
NS (f) It often happens that a place or a time is marked significantly by an 
utterance there or then occurring, so that the identification of it may alone be 
made, or not be made, by permitting the various witnesses to mention the utter- 
ance as an identifying mark. This utterance wot being used as an assertion 
to prove any fact asserted therein is not obno.xious to the hearsay rule and may 
therefore be proved like any other identifying mark. The utterance cannot, 
bowes cr, be used as fmsnng any assertive value From this use of identifying 
utterances the following superficially similar uses should be distinguished (o) 
mentioning a third person's utterance as a reason for observing a particular 
fact, (1) mentioning it as a reason for recollecting a particular fact ; (c) using 


(1) Korion, Ev., 118. UO, ptr eo»tra. Cun- 

ninghwn, Et . *JS-90 ; it will l.f wwn from tho 
lUotmilions thcmv'UFi thut the •tateoimt m 
must, (d) is rrle\«Dt M exivUnotor; of C** 
CMduM • ‘I'' "1 (0 M ffartofU* 

(2) Wipnorr'* Evl'lenrc. J 411 Cii«liinrtaiice« 
iJenUlying persons are corporeal marka, voice. 


nxntal {.eeuliaritiM, clothing, weapons naine, 
fcwdenc* and other circumstances of personal 
tiHtory, ifc , I 413 

(3) SmjA v Aonoji 18 , OS 

( 1808 ). 

(4) H V Fall' Mahomed. 1 C. W. N.. 33. 31 
(1800}, ere aa to identity, and post, a. 11, and 
latroductiona to as 45~5l. 
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one’s own prior vUtor.tncos of a fact to corroborate one’s present tcstiniony 
.'ind repel the suggestion of recent coiitrivnnec.(l) 

10. Where there is reasonable ground to believe that t'vo 
or more persons have conspired together to commit an offence conspirator 
or an actionable wrong, anything said, done, or written by any*" common 
one of such persons in reference to their common intention, after 
the time when such intention was first entertained by any one of 
them, is a relevant fact as against each of the persons believed to 
be so conspiring, as well for the purpose of proving the existence 
of the conspiracy as for the purpose of showing that any such 
person was a party to it. 


JlluitratiOtt. 

Reasonalile cround exists for Micvtnc that A has joined in a conspiracy to wnse 
war nzainst the Queen. 

T!ie facts that H proeuretl arms in Europe for the purpose of the conspiracy, Ccollect- 
c<l money m Calcutta for a like object, t) persuadctl persons to join the conspiracy m 
Bomlwy, E pub!i«h«l writings ndrocating the obj'oct in clew at Agra, and F transmitted 
from Delhi to G. at Kabul, the money which C liad collected at Calcutta, and the contents 
of a letter written bj H, giving an account of the conspiracy, arc each relevant, Ixjth to 
prove the existence of the coasplracy, and to prove .4’e complicity in it, although he may 
hase )>een ignorant of all of them, and although the persons by whom they were done 
wereatrangers tohim, and although they may have taken place licforo lie j’oineil the con- 
spiracy Or after he left it. 




Principle.—'’" 
and declarations o • 

A conspiracy mak , . • . • 

the acts of every other conspirator done in pursuance(3) of the conspiracy. 
Consequently the admissions of a co-conspirator may be used to affect the 
proof against the others on the same conditions as hts acts when used to create 
their legal liability The inclusion of lOTt-feasors enacts the same rule in its 
apphcatiou to civil liability for torts.(4) The tests therefore are the same 
whether that which is offered is the act or the admission of the co-conspirator 
or joint tort-feasor : m other words the question is one of substantive law and 
Its solution IS not to be sought m any principle of evidence.(5) The principle 
is substantially the same as that which regulates the relation of agent and 
principal. kVhen various persons conspire to commit an offence or action- 
able Wrong {e.g., co-trespassers or other tort-feasors) each makes the rest his 
agents to carry the plan into execution. The acts done by any one in refer- 
ence to the common intention (v. post) is considered to be the act of all. These 
acts are themselves evidence of the o>rp«.« rfc/ieti, the conspiracy to be estab- 
lished ; they are relevant “ for the purpose of proving the conspiracy,” as well 
as the part which each conspirator took in it.(6) 


(1) ^Yl(nno^e, Ev , J SIS 

(2) Prof Thajvr m Amenc»n Lav 
XV. 80 

(3) Stt, boKCV«r. as to this. not<«. pasl. 

(•») Sft R. r HarJitiele. U East.. 078. SW- 

(5) Wigniore. Er , | 1079. 

f6J Sttph. Dig, Xot«> nr. |i. /«!; .Vorton. 


Ev. ISl;Ta]lor. Ev.. J 590, 3 Buss. Cr . 143. 
M«:IWat.ET..iyi8; 9B L. 

R.. 36(1871). a c., 17 W. R. Cr, 13 5 A. v..4»..,. 

0 B. I- B.. 3« (1871); S.C.. 13 W. li. O . 
S3, and casvs thers and in the (eit-hcwki (sv^ra) 
cited. 
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in the one case, and B b the other [iDusts. (tf), (c), ante\ are only to be 
receivable as evidence that auch statements were made, as declarations 
accompanying and explaining an act, not of (he truOi of t^cw'as afiecting B 
or respectively. Without sonie proof of authority given by the parties 
to be afiected, to those mahing the statements, It is clear that a verj’ dangerous 
innovation is introduced, u-hereby persons may suffer in life, person, or pro- 
perty by statements put into their mouths behind thcit backs , a principle 
uhich the Uw of evidence h.as hitherto entirely e'chened.'^l) Identity may 
be thought of as a quality of a person or thing. The essential assumption is 
that two persons or things aie thought of as existing rtnd that the one is alleged 
because of common features to hi* the same as the other The process of infer- 
ence operates by tompannp common marks found to exist in the two supposed 
separate objects of thought with lefereme to the possibility of their being th*', 
same. It follows that its force depends ou the iieccssanness of the association 
betneen the mark, and a single object Where a circumstanco, feature or 
mark m.iy commonly be found associAted with j Urge number of objects, the 
presence of the feature or m»irk oi two supposed objects is little indication of 
their identity becauae on the ge»pr.vl priiiiiple of relevancy the other conceiv- 
able hypotheses are so numerous i e , the objects that possess that mark are 
numerous, and therefore two of them possessing it may well be different. But 
where the objects po^SiC-ssing the mark arc only one or a few, and the mark is 
louml in two supposed lostaiices the chain of the two being different ore ml 
or .ireconiparativeh s>inHU For. «umplKtty> the evidential circumstances 
may thu’) be spoken of a mark Butin puctice it rarely occurs that the 
evidential mark is a tingle cm-umstance It is bv adding circumstance to 
circumstance that ue obtain a composite fe.iture oi mark which, as a whole, 
cannot be supposed to be assouated with mon* than a single object.fS) In the 
uudermcutioned casefS) one of the qiiesnons in i<.8ue as to the pedigree of a 
certain family being whether one was sou of^ff or of one ^^S belonging to 
ft totally different family from thatof FS. an attested t opy of a rublar (or Magis- 
trate's judgment) in some proceedings long .mteriOT to the suit, was tendered 
in evidence in which rublar (fS was described the son of B5. It was ftch! 
tliat the ruhkor was admissible »» evidence under the ptovusioiis of this section, 
^^here one of the main questions for determination in a case was whether a 
document impugned was or w,vs not presented before the Registr.ir by one 
A5, a comparison of the thunib-iropression of the person who prevented tb® 
document with that of A’S. was held to be admissible under this section if the 
similanty of those impressions could establish the identity of that person with 
jV5.(4) It often happens that .i place or a time is marked signific.antJy by an 
utterance there or then ocenmnp, so that the identification of it mav alone be 
made, or not be made, by permitting the various witnesses to mention'the utter- 
ance ns An identifying mark. This utterance not being used ns an assertion 
to prove any fact asserted therein is not obnoxious to the hears.iv rule and may 
therefore be proved like any other identifying mark. The utterance cannot, 
however, be used as having .any assertive value From this use of identifying 
Uttenantes the following superficially similar uses should be distinguished (n) 
mentioning a third person’s uttetance as a re.vso» for observing a partienkn 
f.ict, {b) mentioning it as a reason for recollecting a particular fact ; (e) using 

(1) Norton, Et , 1/S, 1/0; per to»lra. Ctia- montM jwohanln*. clothm?. wedpons, name, 

ninglisni. Ef, tiS-9'), il will «<wn from iIif rr««lFWcF sn’l olbrr circunmUQces ol jM-rMinat 
niuiIrAtion* fbrms'lrrr fhnt fl)» «t«foitirnt ia i^, J 41$ 

lllu<t. I* rrlrvant exphOAtOfy of O (3| KntfAnii Stn^A \ A'anrjyj Dickil, 18 A.. 9b 

tWirrl «n>l io (Ool "o/a.-/ (IflOV 

Iraxjnrhox. ** t*t « r. FaUr ifahumvl, I C. W. N . 31. 3i 

(2) IVirmorF** } III Cirvumstancn (tS!W); tre M to iUrnfity. and port, • ||, KnU 

Iclfnti/jmB l«rtcn» »rt rotj^rrAl rowrli*. vore^ IntrufJuftioiji to «» 43—31 
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to^rtlirr to conunit an oflmce or artionablc wroii'i. Tlierc niii<t 
have hern ?omc pro-conrfft A ron«pirarv nitluii the term* o{ tlii^ section 
contomplatp* «omrtlun" more than the joint artioii nl two or more person*' to 
commit an oflrnce If tliat were not m>, the •crtion would he applicable to 
any ofTcnce committed hy two or more persons jointly with deliberation, and 
this would import into a trial a ina«« of hearsay eandcnce, which the accu«ed 
persons would find it impossible to mcetfl) (tj After the existence of a eon- 
spiracy ha« bem established, the partieuLir slcfendant mti»t be proaed to 
have i>een parties to it (2) (c) After the«e two farts h.ave been pro\ed the 

acts and de< l.ar.ation« of other eonspirators m reference to their common inten- 
tion may in all « a«es be ei'cti e\idencc against the defendants ; and und^'f 
the present eection letters written and declarations made by nnv of the con- 
pirators whrh are not part of the res of the conspiracy and are in the 
nature of mere a<lmi‘'ions are admissible as against the rest.fS) “ It is neces- 
sary to prove the cvi<tcncc of a conspiracy, and to connect the prisoner with 
It m the first in«taiKe. when you peek to gi\e in eandence against liim the de- 
claration of a conspirator . an»! haaing done so, you are then at liberty to give in 
evidence auainst the pn«oner acts done by any of the parties, whom you have 
connected with the conspiracy ; but when a party’s own declarations are to be 
given in evidence, such preliminary proof is not requisite, and you may, as in 
any other oflence, prove the whole case against him bv his own admission. ”(4) 

A conspiracy need not he established by proof which actually brings the 
parties together but may be shown, like any other fact, by circumstantial 
evidence.|j) 

II. Facts not Otherwise relevant arc relevant — wueoract 

not etbar- 

(1) If they are inconsistent With any fact m issue or relevant 

fnf»f ’ come role- 

laci. rant. 

(2) If by thcm.'!clvc.s or in connection with other facts they 
make the existence or non-existence of any fact in issue or rele- 
vant fact liighly probable or improbable. 

JHuilrali-jnJi. 

(a) The question Is, whether A committed a crime at Calcutta on a certain day. 

The fact that, on that day, A was at Lahore, is releVantfO) 


he uivhnisaiblQ ; aol the pereoQ 

Biking the »j»ertion confessed that be party 
to It, thu oa principle folly estahluhed would not 
Bute the aeeertion endence of the f*ct ngunst 
ttron^rv” ii. , «« also 3 Bos*- Gr . I'M. 

(1) Xciy'nJre/-dUt t B . 4 C. W. X., 5^9. 
530 (1900). A* to eTilence of cotupirscy. see 
SttraJimaKui Xiyjor W. B , 29 C., "9« 

r. Tinnal 2t M.. MTdOOl); rospfeto* 

T. Loirr.e, 25 B . 230 (1900). [coiwpirtcy to 
otlsin ronnction of accused person ; and as to 
what amounts to eridence of abetment of con»p»' 
racy, aee KalS Uunda t R.. 2S C., 797 (1901). 

(2) Boscoe, Cr. Ee . 12th Ed, 374. 

(3) T. «vpro, and Boscoe, Cr. Er , 12th Ed-, 
3<9 ; »i«l w to proof, generally, *5-. 404—409 ; 
Ifth Ed.. 371—375 ; Tie C"*’'* Cos'. 2 B. * B , 
310; Xortoft. Er.. 120; 3 But*. Cr.. 144. and 
case* there cited ; hut see also a. 135, porf. 

(4) Per Fennefather. C. J- w P.. r, J/cXeana. 


Ir. Circ. Rep., 451, C;ted in Taylor, Er , p. 525. 

(5) Taylor. Er. | 591; 3 Bos*. O.. US; the 
mdence mar be entirely cimunstantuJ and the 
eTtstence of the conspiracy collected from colla- 
teral nrcumstances ; R, r- Patent, 1 W. R., 392 ; 
Boscoe. Ce. Er.. 12th Ed,. 373—374. “ It is 

perfectly true that the dark covertness of cnm* 
cannot often he laid open, that conspiracies like 
other enates must be generally supported by cir- 
eymstantial proof.” per Sir Lavrence Peel, C. J , 
.n B. T. Jferf7»^ P 123 (1*52) 

(0) An wfihi the relevancy of which b its entire 
loconasteocy with the bypotbesu that the 
aecnsed committed the erune- Xorton. Er., 124. 
aeo B. w. &iUara>i Jfs4ua<f;i. 11 Bom. H. C P.. 
164 (1874) ; and a. 103. iUust. (c). port ; a-e obser- 
vations on an slihi aa a defence m R. r. 
pyrMwfd*, II Bora. H. a l:., 97 (U97): Wills. 
Cite. Er.. f67. 
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Tlie fact that, near the time when the ctSme was cominitted, .4 was at a clntance 
from the place wheic it was committed, which would render it highly impro- 
hahle, though not imposMble, that he committed it, is lelcvant.d) 

(fc) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed either hy 
A, B, Cor D. Every fact wluch show a that the crime could have been commit- 
ted by no one ehe, and that it was not committed by either B, C or D, is rele- 
vant, (2) 

Principle. — The object o! a trial being the establishment or disprool by 
evidence ol a particular claim or charge, it is obvious that any tact which 
cither disproves or tends to disprove or tends to prove that claim or charge 
IS relevant 

s 3 (“ Fact s 13 (rmutar/ion tnroasisfrnt jctf/i exisUMe 

B. 3 (‘‘ Brhinnf.”) of right or cusfojn ) 

s. 3 (“ Fncl in 

Steph. Dig , Art. 3 , Steph. Introd , ItiO, \6\ . Eorlcm, Ev. 124 , Whitley Stoker, TI, 
819 ; Cumnnpham, Ev., 102 ; Taylor, Ev., 222 — ^325 . Wills' Circ., Ev., pasjint ; Roscoe, 
K. P. Ev.. 8.'5. 8fl. 931, 934 : Wipmorc, Ev . >35—144. 


COMMENTARY. 

ten??"*** While the seventh section defines the ineAmng of the terra ‘ rBlev,tiiC}' ’ in 

probwoitity qaasi-stientifit language, the present section < ontains a statement in popular 
language of svhat in the former section is attempted to be stated in scientific 
language. The practic.sl effect of these two sections ts to make every relevant 
fact admissible as evidence (3) It has been said that the terms of this section, 
which are very extcusivc,(4) must be read subject to the restrictive operation of 
other sections in the Act (5) that it may possibly be argued that the effect 
of the second paragraph of ibis section would be to admit proof of facta of the 
irrelevant character mentioned in the Introduction fantej but that this was 
not the intention of the section, is shown by the special provisions in the fol- 
lowing part of this Chapter as to the paituular exceptions which exist to tlie 
general nil a which exclude as irrelevant the four classes of evidence already 
mentioned m the ntroiluction, and is aKo shown hy indications m other 
portions of the Act (6) The sort of facts which the section w.vs intended to 


lH 'thii »s(iroyv\« \i ot * fart wnUnnB tlv« 
hypo1li»tical fact on Ihc other Mile not jwnjtively 
linpo»'il)le, liut hijthly improbable »» often 
happen*, when the ^uealion «, whether there 
Miv* time (or the accuaed to hate gone from the 
jiWe when* he «.aj-a he wa» to the •eeiie of the 
{•nme and returned again 

(1) Thi« » a (li*)uneliie hipothrlicid aillogiam 
—X i' evthff A 01 B o» C , bat, it »• wt B ot 
C ; therefore it li A , «' Whitley atokea, 8lil, 
note (3); Cunninghani. 1-* • 101. Norton, K«.. 
124 

(3) MarVbj. Kt . 11. IN 

(4) "Soinv degiie of latitude waa dea,|^edl} 
left In the aortling of the aertion (m eompbanev 
until a eugge-ition from the Madraa (loreroment 
on artOMit of the tarietv of tnatten to lahKh it 
niijht appl-j” ateph. lntc»l., 1€0. 16I 

15) "The meaning of the kection «oaM ha»r 


la:enm<«ef'il\> CTpres'ied. \i ^orda to thefoUo-auig 
effect had been added to it — ‘ No statement 
•hall be regarded ai rendering the matter stated 
AigMy prrAaWe within the meaning of this eectioo 
«nle»a It is declared to be a relevant fact under 
some other section of thi* Act' Ib , 16l . are 
oliaervations on this aeetion in lYlutloy Stohei, 
HfO It is to he obacrvid, howCTer, that the see- 
txow »aj« "Facta'’ nu othtrreue televant fie-, 
under m- 6-10, 12, and »ubecq\icnt sectioni) are 
rehTant, tir. 

(6) Rteph. Introd , )B(i “ It maj, for instance, 
said 5 .4 (not railed as a uitness) was heard 
to declare that he had seen B commit a 
crime. This makes It highly probable that B did 
commit that crime. Therefore A’l declaration l« 
a releianl fart ondet a U,cl.t3). Tbi* wo* not 
the Intention of the section, ns is shown by the 
elaborate provi'ions contained in the following 
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include, are fact^ which either exrlmlo or imply, more or Ic*' di'^tiiictlv. the 
existence ol the facts soucht to be provecl.(i) In the word of West, .1', thi' 
gectioi; “ IS, no doubt. expre«s«l in terms «» ettensis p tliat nnv fact w Inch can, 
by a chain of ratiocination be brought into {onnexinn witii another, so ns to 
have a heannp upon a point in i<«ue nmy possibly be held to be refesnnt within 
its meaning. Hut the connexions of human nlTairs are so infinitely \nrioiis, 
and so far-reachinp. that tluis to take the section in its widest admi«sil)lp aonse, 
would be to complnnte exery trial with n mass of collateral inquiries limited 
only by the patience and the means of tli parlies. One of the ohjeds of a 
law of evidence. is to restrict the inxestigations made by Courts within the 
bounds prescribed bv general convenience, and this object would be completely 
frustrated by the nclmi«sion on all ore.asions, of every circumstance on either 
side, having some remote and coniectural probative force, the precise amount 
of xxhich might itself bo asrprtamable only uy a long trial and a determination 
of fresh coll.iteral i«sues. growing up in endless auccession, as the enquiry pro- 
ceeded. That such an extensive meaning was not in the mind of the Legis- 
lature, seems to be shown by several indications in the Act itself. The illus- 
trations to the elcxcnth section do not go beyond familiar cases in the English 
law of e\ideiice.”(2) All evidence wliicli would be held to he admisslhlc hy 
English faw would be properly admitted under this section.(3) There must 
always be room for the exorcise of discretion when the relevancy of testimony 
rests upon its cflect towards making the aflirmativc or negative of a proposi- 
tion “highly probable,” and with any reasonable use of the discretion, the 
Court ought not to interfere. (4) In order that a collateral fact may be nd- 
nnssiole as relevant under the eleventh section, the renuirrments of the law 
are(a) that the collateral fact must itself be established by normally conclu- 
sive endcnce and (6) that it must, when established, afford a reasonable pre- 
sumption or inference as to the matter in dispute.fS) 

Any fact material to the issue which has been proved by the one side may 
be disproved by the other, whether the contradiction is complete, t.e., incon- 
sistent with a relevant fact under the first clause of this section, or such as only 
to render the existence of the alleged fact highly improbable under the secord 
dause.{6) There are five common cases of the argument of inconsistency 
fa) the absence of the person charged inanotherplacefab'iO ; (&) the absenroofn 
husband {non-access), a variety of the preceding ; fc) the survival of any 
alleged deceased person afier the supposed time of death, and (d) the self-inflic- 
tion of the harm alleged. Thus the theory of an a/t5t is that the fact of pre- 
sence elsewhere is essentially inconsistent xvith presence at the place and time 
alleged and there'ore with personal participation in the act.(7) So to disprove 
a rape, evidence is admissible that the prisoner had for many years been 
afRicted with a rupture which rendered sexual intercourse impossible.fS) 
When -the question w-as whether a deed was forged or not, it was held ndmis- 


p«rt of the Cbepter II (ss. 12 — 39) »» t® p»rt»- 
culir cl»8«e» of Jtatemenfs, which are regarded 
as relevant facts, either because the circum- 
stancea under which they are loade mveat them 
with importance, or because no better endence 
can be got.” t5 

(1) lb ‘‘the words ‘highly probable’ pomt 
out that the connection between the facta m tsaue 
and the coUateml facts sooght to be proved must 
be fo mediate as to render the co-eii»fenee of 
the two highly probable,” per ilitter, J , V 
Jf. J. J yapoory Moodtliar. 6 C . 655, 682 (1881). 
”11 an improperly wide scope be given to the 
aecfion, tbs latter might seem to contain m itself 


and to supersede nil the other provisions of the 
Act as fo relevancy” Cunningham, Kv., 1I»J 
(8) R. r. Parbhudeu, 11 Bom. H. C. It , P'1, 91 
( 1874 ) . S r. rajiram, 16 B. 4U. 425 , 

see note to a 14, post 

(3) R. V. I’o^irBW, supra, 439, per TeUng. J 
(4} R. V. Parbhu<fas, supra, 94, per M c.t, J 
(S) Bibi Khavtr v. Bibi Rvllui, 6 Bom f. i' 
083 (1904). 

(S) S. 9 IS very sinular to the present s' ' ’ , 
as to rebutting an inference; b'ortou, , II 

T. OxtC' 

(7) Wigmore, Ev., |J 135 R . 

( 8 ) 1 Hate. P. a. 835 ; Beet. Ev., j 4 J 
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siblc to prove that the titles recited in the deed as those of the then reigning 
sovexeigii were not in fact then used by that sovereign.(l) The question 
being whether A lent money to B, evidence of the poverty of A about the 
time of the alleged loan is admissible as tending to disprove it.(2) Again, 
under this latter clause of the section, facts may he put in evidence in corrobo- 
rati'on of other relevant facta, if they render them highly probable.(3| So 
where two or more persons have perished by a common calamity such as ship- 
wreck, and the question is whether A survived B, the hw of England raises 
no presumption i ithcr of survivorship or contemporaneous death ; but if any 
circumstances connected with the death of either party can be proved, the 
whole question of survivorship may be dealt with as one of fact, and the com- 
parative strength, or still, or energy of the two sufferers may be taken into 
account m estimating the probabilities of the case.(4) The question being, 
whether A is the child of B, evidence of the resemblance, or want of resem- 
blance, of /I to E 13 admissible (5) So also circumstances may be proved 
which tender the fact of payment of a debt probable, as, for instance, the set- 
tlement of accounts subsequent to tbe atctuing of the debt, in which no men- 
tion 13 made of it (6) W’hete defendants Nos 2 and 4 sold a )ote to defendant 
No. 1, which they obtained under a partition, and subsequently colluded with 
the plaintiS and denied the said partition, as well as the sale, the statements 
previously made by them, which went to snow that there bad been a paitition 
and they had changed their attitude were held to he admissihle as against 
them under the third clause of twenty-first section and the second clause 
of the eleventh section of the Evidence Act ^7} In a case m which the 
question was as to the permanency of cerUin leases in suit, instances of alleged 
recognition ol the successors of tbe grantees were adduced relating to other 
leases. It was argued that, as all the leases were granted at or about the same 
time under similar circumstances and on similar terms, acts and co.rduct of the 
patties indicative of an intention that any one of these leases was perpetual 
should be evidence of a similar intention with regard to all the other leases. 
The Court, however, held that it was unable to accept this argument as cor- 
rect m Its broad generality. If it had been shown that in the case of a fairly 
large number of these leases, there was tecogniUon of the successors of the 
original grantees, and such recognition was not explained by the other side as 
being the result of anything peculiar to the leases to which the recognition 
related, the fact that the intention indicated by the acts and conduct of the 
parties was to make these leases perpetual would make it highly probable that 
the same was the intention vath regard to tlie leases in dispute, and the facts 
relating to these leases would, tUecclorc, have been relevant facts under tbe 
second clause of this section. But then such a fairly large number of instances 
were not proved and tbe instances so far as they were proved had been ex- 
plained as being cither insufficient or as being the result of peculiarities in the 
circumstances of the leases to which they belQnged.(R) When the question was 
whether a deceased persoi had married a lady, and a draft of a will not written 
by the testator himself and containing no mention of the Udy was tendered 


(1) Larl-j Itg'i rate, 10 St. Tr . SIS; Stefb. 
Pis . 0. tlluin (^) ; eee »Uo Fkekl, Bt., 

p 6S. note. 

(3) iMitrliO'j T. 13 Ir. C. L., 311, (itod 

in 1’hip.oi,. Ev.p 3nl E4 . 05 
13) Norton, Et., 121- 

H) Tsjlor. Et., J 3035 Ee«t. Bt.JIIO: 

l7iK/rn«»»l T. 1 P. M AG.,M3;jri»jT- 
.4i,7r<,r».8 11.L.C., 1P3. 

(5) IlHtMlt, V. Ea.H.e, 13 Cb. P- 332, SUO. 

(6) Vrhill r. 1 Otop.. 33 j b» «1m that 


the party cliuming to lidve paid the debt ■»»» 
nJterwiirds In poseesmoa of the document creating 
it, Brtmtridje V Orborne, I Stitkie, 371 ; 4<tiot 
■imilar CMes, Taylor. Er , |5 178, 139 , Beat, Ev , 
1 100 , nnd other cases dealt with by tbeso authors 
uiider the head of presumptire evidence. 

l7) /Jrfti Ofannttm v. Muttamal Jloharakim' 
nttsa. 3 a \V. N., 01 (1807). 

(8) .VaretnjS Di/nl v Itam Ifaram, 30 C., 8S3, 
890, 897 0003). 
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in evidence uixlcr thi« pcclion it was held to he inadmissible inasmuch ns it nas 
not a written statement made hy the deceased testator.(l) Where in a suit 
for rent of land from defendant, idaintifl alleged that he bought the land from 
ihe defendant and thereafter leased it to him year by year, and the defendant 
totallv denied the sale and the lease; It was held that the fact in issue was 
the lease alone, but that evidence might be given of the fact of the sale 
also, as a relevant fact, corroborative of the (art of the Iease.(2) As to the 
question of admissibility of judgments under this section, notes to tlie 
thirteenth section ;)osh(3) 

On questions of title, rcjieated acts of ownersinj) with respect to the 
sonic property are, under the thirteenth section, jtoit, receivable, and even acts 
done with respect to othr-r places connected svith the locit* tn quo by “ such a 
common character of locality as to give rise to the inference that the owner 
of one is likelv to be the owner of the other ”(4) are sometimes under the present 
section receivable. In Jonrs v. Il'iWioMis.fu) Parke, B., said that “evidence 
of acts in another part of one continuous hedge adjoining the plaintifT’s land 
was admissible in evidence on the ground that they arc such acts ns might 
reasonably lead to the inference that the entire hedge belonged to the plaintifT.’’ 
“ In other words, they are facts which, by the eleventh section of the Evidence 
Act, are relevant, because they make the existence of a fact in issue highly 
probable.’’(6) When a question as to the ownership of land depends on the 
application to it of a particular presumntion, capable of being rebutted, the 
fact that it does not apply to other neighbouring pieces of land similarly situ- 
ated is deemed to be relevant. (7) So when the question is, whether A, the 
owner of one side of a river, owns the entire bed of it, or only half the bed at a 
particular spot, the fact that he owns the entire bed a little lower down than 
the spot m question is deemed to be relevant (8) In like manner it has been 
held that when the question is, whether a piece of land by the roadside belongs 
to the lord of the manor, or to the owner of the adjacent land, the fact that the 
lord of the manor owned other parts of the slip of land by the side of the same 
road is relevant (9) And m a suit brought by the plaintiff against several de- 
fendants to prevent encroachments by the defendants, it was held that the 
admission of one of the defendants, in a previous suit to which the other defen- 
dants were not parties, as to the common character of the portion of the land 
between his house and the plaintiff’s, and also a similar statement m a deed 
put in by another of the defendants to prove bis title to his own house, were 
admissible in evidence to estabbsh the common character of the entire lane 
as alleged by the plaintiff. The fact of common ownership of other parts of 
the lane should be treated as relevant to the issue as to the common character 
of the entire lane on the principle laid down m this se£:tion.(10) Whore one 
of the mam question for determination in a case was whether a document 
then impugned was or was not presented before the Registrar by one NS a 


(1) Ha]t Saboo t. AytsMat, 7 C W. X . 665 
(1903), 8. c. 27 B., 48S 

(.2) KaungaiaPfu-r. SanPaw.3h.B R.W 

(3) And Tepu Khan v Balan* ilohun. 2 C 
W. X., 501 (1898), Lakthnutn v. Amrtl, 24 B. 
598, 509 (1900) 

(4) Jenua ». Williama, 2 M. & W., 326 , BriS" 
tow T. Cofmican, 3 App. Caa , 641, 670, Ktilf 
T. Devonshire. 8 App. Caa., 135 ; Lord Advocate 
7 Lord Blanlyre, 4 App. Cas , 701 , Taylor, Et., 
li 323—325 , Roscoe. X. P. Et , S5. 86, 931. »34. 
Steph Dig , Art. 3 , see note to 8. 13. post. Tto 
rule in Jones t. H’lHmtjw, 2 M. 4 W., 326, and 
Lord Advocate t Lord Blantyre, 4 App. Caa , Wb 


laaa observed upon in J/oAint Hohan v Promoda 
Xalk, 24 C. 259 (1896) 

(5) Sapra at p 331. 

(6) X'aro Vtnayak v Narhari 16 B, 125, 128 
(1891), per Sargent, C J , referred to m Bilti 
Syannesaa t llvsmmat Jlobarakunneasa 2 C. 
W X, 91, 94(1897) 

(7) Steph Dig . Art. 3 

(8) 76 . Jones v. U'lHkime, 2 M & VV., 326, 
see note to • 13, post) , foUou-ed m .Yaro Vinayai 
T Xarhart, ante 

(9) Jb , Doe t Kemp, 7 Bing., 332 ; 2 Bing , 
X. CL, 102. Taylor. Et.. |5 320-323. 

(10) Xaro riaynl: t. XarAori, lapra. 
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compatison of the thumb-impression of the person who .presented the 
document with that of NS was held to be admissible under the second 
clause of this section if dissimilarity of the impressions made the identity 
of that person ivith NS improbable.(l) 

In suits for 12. In suits in which damages are claimed, any fact which 
^vill enable the Court to determine the amount of damages which 
able court ouslit to be awarded, is relevant. 

to deter- ® 

Snountaie Principle. — In suits in which damages are claimed, the amount of the 

relevant damages is a fact in issiie.(2) See Note pofit 

s 3 (“/'oft”) s. 3 (“ 

s. 55 (“ Chameter aa nged\ng damagea.") 

Eoscoe, N. P. Ev., passim, anh tor. damages Norton, Ev., 124, Jlayne on 
Damages, 4th Ed. (l^Sl), Alexander’s “Indian Case-Law on Torts,” 3rd Ed., 1891; 
Pollock on Torts, 2nd Ed , 1890 ; Act IX of 1872 {Contract Act), ss. 73 — 75, 117, 118* 
125, ISO-152, 154. ISO, 181, 205. 200. 211. 212. 225. 235. 259; Cunningham and 
Shephard’s Indian Contract Act, 6th Ed . 1892 
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iwmages Damages which are the pecuniary s.iti8fdctioii which a plaintiff may obtain 

by success m an action, aie. unless expressly admitted, deemed to be fact in 
issue ,(3) damages may be claimed either m actions or contracts (4) ot tott.(6) 
The question as to when damages may be recovered and the amount of dam- 
ages recoverable m particulai suits, as well the defences pleadable in such 
suits, IS a portion of the particular bmneh of the substantive law under the 
pronsions of which these suits are brought . (6) and therefore the present sec- 
tion does not specify bow the facts made relevant by it are to be related with 
the injured property, person or reputation but lays down generally, that evi- 
dence tending to “determine,” i.e . to tnerrase’or dimmsk the damages is 
admissible (7) Thus in an action for libel, other libellous expressions by the 
defendant, whether used before or aftei the commencemeut of the suit, are 
sometimes admissible for the pUmtiff, to show the malevolence of the defen- 
dant, and so to enhance damages. On the other h.-ind, evidence of circura- 
st-ances, which, according to the law of libel have the effect of mitigating 
damages, are admissible m evidence for the defendant (8) In an action for 
bre.ich of promise of marriage, the plaintiff may give evidence of the defen- 
dant’s fortune, for it obvnously tends to prove the loss sustained by the 


(I) A V. Fakir Mahamid, } C VT -V.. pp 37. 
31 (1808). r. aaU. i 110, d I 
|2) Su IVhitli'y .Stol.f», MI, n (5) 

(3) Ste |{04CO<<, S 1* Ev.. SO. iixl Ilgln, ItffU 
0 xxi. r 4 s erijence in mitiunliod. tA . S7S. 

(4) Se< Contract .Act 115 ol lH'2>. »» ■»— 75. 
117. US. 125. 150—152. 154. l«). 181, 2f«3. 20«, 
211. 212. 225. 235. 259. 

(5) btr Ati‘X&ndrr'4 “ Inilisn Cs^c Lnw on 
TofM.” .Sfd Ed. 1831. pp. 3-11. 193. 291. 2IS. 
217. 217, 244. 261. 271. 277 Md pa*tin , Polloct 
oil Torti, 2ad £d (tSOO); Draft Indian CAtiI 
Wronip Dili, i5 , p. 317. 

(6) Set Staple on Danugee. 4tb Ed. (1841) ; 
Itoacoe. K. It Er., »tA roe. •* Pamaera.** 

(7) Korton. Et.. I2t, R<Hcoe. S. I*. Er., 86 
^9) UMcoe, K. P. T.r . fUU. 87S t eeidence In 


mitigation and aggravation of damage* may be 
further iJIyifratod bv the decided esaea on action 
fo» eedviction, aa^ault, false imprisonment, tres* 
paaa, troaer, etc Thus where the defendant had 
given the plaintiff in charge of a constable foe 
felony, be was allowed to show reasonable ground 
of auapicion in mifiganon of damages Cktm r 
Jfomt. Ry 4 J| . 424. V Roaco*. N P. Er.. 
pooim. ewA isK “damages” N’orton. Ev , 126 
So also in actions for assault, the provocation offered 
bv the plaintiff would l,e lelesant under this 
aection . in the case octions against Itailway (’-om. 
paaiet for Injuries receiied, the position, and 
circumstances and earnings of the plaintiff. th» 
precautions taken by the Company, and the con- 
tributory negligence, if anv, of the plamliff, S-e 
CUanlngdam. Ev., 105 
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pl^intin ; Out not in an action for ailuUciy ;(I) nor for seduction ,(2) nor for 
malicious prosecution, for it is nothinf; lo the purpose in an action on tort 
“ whether the damages come out of a deep pocket or not ”(3) Injury to the 
feelings is irrelevant in an action on contract as an element of damage ; hut 
in actions on tort heavy damages maj’ he pi\eii on this score. In Ilamlin v. 

Great Xorthrrn Roiltcay Cotnpany (4) it nas said ' '* The case of a contmet to 
marrj* has always heen considered as a sort of exception, m which not merely 
the loss of an cstahlislimcnt m life, hut, to a certain extent, the injury to a 
person’s feelings in respect to that particnlar species of contract, may he 
taken into account; hut, geneially speaking, the rule is this in the cas*e of 
a wrong, the damages are entirely with the jury, and they are at liberty to 
take into consideration the injury to the party’s feelings and the pain he has 
experienced, as, for instance, the extent of \iolcitce in an action of assault; 
and many topics, and manyclements of damage, find place m an action for tort, 
or wrong of any kind, which tcrtainly have no place whatever in an ordinary 
action of contract.”(5) The leading case on th- subject of damages in the 
ca«e of breach of contract — Hadley v. DaxcndaIe{G ) — is the foundation of the 
rule contained m section 73 of the Indian Contract Act • according to which 
rule the damages which the plaintiff ought to receive should be such as natu- 
rally arose m the usual course of things from the breach, or such ns the parties 
knew, when they made the contract, to be likely to result from the breach of 
it. All facts showing the amount of such damage arc relevant under this 
section ; but no damages can be ordinarily recovered by an action of contract 
that arc not capable of being specifi ” ' ’ ' . 

• .... , gyj. 

. will 

ts m aggravation or mitiga- 
, u • • damage or aggra- 

vating or mitigating facts are of the kind and character which the substantive 
law recognises. The question when, and under what ciicumstances, evidence 
of character may be given lu civil actions with a view to damages, is dealt with 
by section 65, post, and m the notes thereto. 

13. Where the question is as to the existence of any right 
or custom, the following facts are relevant • — 

. . , question. 

(a) any transaction by which the right or custom in question 
was created, claimed, modified, recognised, asserted 


(l) Jama v Btddtnglon. 6 C & P , 5S9 , Ros- 
coe, X P Ev , 86 , Ilodial v Taylor, post, 81 

(J) IIod4oll y Taylor, L B , 9 Q B , 79 , Rob- 
coe. X P Ev , 86, and p 911 as to erwJenre in 
aggravation 

(3) Per Blackburn, J, in llod^oll v TayJor, 
supra, quoting Lord llansGeld 

(4) 26 L J , Ex., 20 . 1 H 4 X . 408 , p<r Pol- 
lock. C B (this was an action for damages for 
breach of contract) 

(5) See iriHiOTM v Curlis, 1 C. B . 841 , Start 
V Lyont, 2 Starkie, 317. this principle is well 
illustrated in actions for libel where the injury to 
the feelings is always an element of consideration 
Xorton. Ev , 126 , the circumstances of time and 
pu>ce, when and where the insult was girm. re 
quire different damages , thus it is a greater 


insult to be beaten upon the Royal Exchange than 
in a private room, per Bathurst. J , TvlUdge 
y. Wade. 3 Wills , 19 . Roscoe, N P Ev . 913 , 
and in trespass the jury may consider not only 
the pecuniary damage sustained but also the 
intention with which the act has been done, 
whether lor msult or injury , per Abbott, J , 
Start y Cyoas, 2 Starkie, 318 . Roscoe, X P Ev.. 
937 

(6) 23 L J . Ex . 179, 182 , 9 Ex , 341 , tee Act 
IX of 1872 (Contract), s 73 , Cunningham and 
Shephard's Indian Contract Act. 6th Ed. (1892), 
p 215 

(7) Per PoUock. C. B , m Ilamlin y O A*. By. 
Co , supra at p 23 

(8) Act IX of 1872. 8 73 ; Alexander, op. etl, 9 
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or denied, or which was inconsistent with its exis- 
tence ; 

(b) particular instances in which the right or custom was 
claimed, recognised or exercised, or in which exer- 
cise was disputed, asserted or departed from. 


mnsIrotioR 

Tl\e question is wlietlier has a nght to a fishery. A deed confemng the fishery on 
A’j ancestors, a mortgage of the fishery by A's fatJier. a subsequent grant of the fishery 
by A'^ father irreconcilable with the mortgage, particular instances in wliicb .4’a father 
exercised the right, or in which the eTerci=e of the right n as stopped by A'^ neighbours, 
are relevant facta. 

Principle. — In such cases even* act of enjoyment or possession is a reJc* 
vant fact, since the right claimed is constituted by an indefinite number of 
acts of user exercised o«i»io dotmni {!] Owiicrehip may be proved by proof 
of possc.ssion . and that can be shown by particular acts of enjoyment, (2) these 
acta being fractions of that sum total of enjoyment which characterises flomi- 
mum.(3) This also is the best evidence, mto the exception of that aSorded 
by judicial recognition, which is only admissible in proof of matters of a pubbe 
nature, that js public or general rights and customs.f'l) Opinion also is admis- 
sible m proof o! such rights and customs (5) But the most cogent evidence of 
right and customs is not that which is afforded by the expression of opinion 
as to their existence, but by the examuiation of actual instances and transoc-_ 
tions in which the alleged custom or right has been acted upon, or not acted’ 
upon, OP of acts done, or not done. iiivoKmg a recognition or denial of their 
ejaatence.fC) “ In the absence of direct title-deeds, acts of ownership ate the 
best proofs of title.”(7) Acts of ownership, when submitted to, are analo- 
gous to admissions or declarations by the party submitting to them that the 

n esercisiug them has a right to do so, .vn<J that be is therefore the owner 
e property upon which they are exercised But such acts are also admis- 
sible of themselves propno t iqor^, for they tend to prove that he who does them 
IS the owner of the soil (8) 


8. 3 {" Rtlnvnl.’') 

s. 32, Cu (4). {PubJic rtght or evstom . 

opinion of person nolcaUtda^wtl- u. 
ness ) 

s. 32, Iu.C.«!T. (0. (Vlusiralion of ** jiuIAic s. 
n9?il.”) 

8. 32, Ci- (7) (Slaletfients tn Uorument s. 

rthUng to “ transartioH.”) s. 


48 nmJ Illcst. (ffe/ierol Custom Of 
ri^Sts , opinion of uAtnesses on.) 
48, Exw.4NATtos. {Jfennuijo/ “jioicraf 
CHstoni or right."] 

48, IjicST. (Illasfratton of "general 
cffsIoOT or nght. ") 

40 {Opinions as to usage, etc.) 

51 {Grounds of optnion.) 


|1) WiUi' Ev. <1. 

(2) Jontt r. ir«/?i«m.. 2 5f * IV. 32* 

p) Will*’ . 41. 

(4) V u 42. potl »« Km&rk* of Edge, C. J . 
BDd TyiTfll, J . in OarJ^al Mat r. Jhandm 3f«l, 
10 A. 6S6 (IS'iS), 

(5) V. m 32. cj. {4), 4S. 

(S) Ste Kin«rli of Turner, J , tn Larhiua* jibi 
T. At'-af Khan. I A , 440 (1877), nnil Cop^ffam 
▼. Eag^^[^llia^an, 7 .M«j. H. O. II']'.. SSO, 3S4 
foft. and mnar^f of IVeatrvfPr Cl J.. w 8hog- 
innjiu Tejmot r, Ka/mal, )0 l!om fl B. 2*1 


(1873); Stepb. Pig, Aria 6 and 6, and casea there 
cit«d, Taylor, Ee, { 1683, v. KanehMasKhith. 
mtiiu X. Dapu Kerhor, 10 B , 439. post v. Com* 
tnratary. y»,»l, aodoMe to u. 32, el. (4), (7), and 
42, 48, u to Jong Osage being the beat eapooeot 
4>l nght, lee A'lhtl^ndAen 2fambudirapa4 v. Fad- 
vuiitohha Fen tarma, 18 3f , 1 (1895). 

(7) Bee Jaetton. J.. In CoUfetor of Fajthahy r. 
Dnorf/ti fionnduffe, 2 W. II , 212 (1865). 

(8) siarkie, Ee.. 470, note F. : dontn v. ITrl. 
iMiaa. 3 M . & IV., 329 • r. poet. 
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^ 42*ncl lursT. [Jvr^^rnl* nhUn^ 9. fi2, Vrov. T>.{V>n^' titv! Cuttom xmiwyrt. 

mnikTg cl .1 piifJtf MtuTf.) {A into ronlract.) 

nw? follomn? Act« trfcr to ni.fom Acta XXI of IS.*iO. a, 1 {Son-for/nlure of rights 
by /cm of cw»fc); XV of IS^, {.llfmnTtiog* of //iWm Kv/cxra); IV of 1872, r?. 5 (n), 7 
fPunrb Lftto); IX of 1ST2. a*. 1, 110 {Contract)-, HI of 1873. *. If? (b) (CiVi? CourU, 
Ma.1ra>)-, III of 1001 ; (A'..ir. P. Land Pnrnvr)-, XX of 1875. a. .> {Ctnlnl Pm-inrti 
Lntr>); XVII of lS70,a.31 {Land f;ftrnuf,Oudh) XVlIIof 1S70, a*. 3 (1.) (1), 4, 8 {Oudh 
io’rji); IX of 190S. .\rt. 10 (Z^miVo/iVm); II of 100! (A'.-H’. Z’. /.’cn/) ; XVIII of ISSl, 
a. C7 {Land Z.VrrnK^ Central Pron'nees) ; II of 1882, a. 1 {Indian Trurti) , V of ISSi, rs, 

18, 20 {Earrmenlg); VIII of ISS4. s. •i0(rMR;>if. Courts); VIII of 1SS5. a. 1S3 (Pcngal 
T nancy) ; X\ 11 of 1SS7, a. 125 {Punjab Land lUnnttr) ;iitepli. Dip., .\rt. 5 ; Taylor, 

Ev., f| lf.83. COO. 320 s Starkie, Ev.. f§ I2J.I39 ; Ito-coc. X. l\ Er., 24. 2.7. 53. 54, 934 ; 
I*bjp-on. Ev., 3nJ E«J., .«0, 91 ; IJcj, Er., JJ 3fif>— SO**. 409 ; U'ilfi" Ev.. 40. 

COMMENTARY. 

The right mentioned in this section is not ft pithLc right only the Illustra* ^isht- 
tion shows this is not so, the right there mentioned being a pnvftte one.(l) 

Three kinds of rights are thus include<l in the Act (o) private, c.y., .a priw-itc 
right of wav : (i) genend, ’ ' i e i., « . », . *■ . ■ on- 

siderahle class of persons . . ' . to 

use the water of a partu , ^ ^ , of 

right is nowhere defined in the Act. Every public right in the sense of the 
prenous definition is a general one, though (if the dfitinction made in English 
law between the terms “ general ” and ** public ” be accepted) every general 
right is not a public oue. 

There was at one time a conflict of decision as to whether the term is to 
be understood as comprehending of/ Ifgal rights (imiuding a right of owner* 
ship) or only incorporeal rights. In Gujju Lnll v. Fattch Lall, Jackson, J., 
and Garth, *C. J , were of opimou that the rights referred to, m the section, 
were incorporeal rights * ‘ nliat is referred to m the section cited is evidently 
a right which attaches either to some property or to statin ; m short, incorpo- 
real nghts, w'hich though transmissible, are not t.siigrb/e or obj&cts of the bodily 
seases.”(4) " It may be difficult perhaps to define precisely the scope of the 
word ‘ right,’ but I thmk it w as here intended to include those properties only 
of an incorporeal nature, which in legal phraseology .ire generally called 
‘ rights,’ more especially as it is used m conjunction with the word ‘ custom.’ 

It is certainly used in that sense in subsequent parts of the Act (v. the forty- 
eighth section, and the fourth sub-section of the thirty-third section) which 
deal with matters of public or general ‘right or custom’. ”(5) On the con- 
trary it has been field by Mitter, J., that the contention that the section m 
question refers only to incorporeal rights, whether of a puhhc or private 
nature, is not warranted by any general principle, it being difficult to suggest 


(1) Sur/a Xarain v. Si*tamlAar, 23 W. B . 311 
(l&TS) am Gmjiu laU T. TaluM^l (F P.),6C, 
187 (18601. per G»rtli. C. J. 

(2) S. 48. and iCiut 

(3) 15. 32, cL (4), illuet, (i). 4iul lUurt. to • 42 
*liich lut $«ction rUo deala with tb« fahjecC of 
public nghU. 

(4) Per JacLsoa, J., lo Cana LoU r, FalSt^ 

Ltil, 6 C , tupra, 184 ; J , diiaeotiag 

(5) Per G»rth. a J., 166. O., Jlittor. J., 
^luccnUng- 4od cee Ketidiaa t, XoA, S (t, 
a'''5 (1682). The nadenn«otjtm<d caan decided 
pnor t) Gaiia LaU c. Faat\ LaU (186<l). aaj be 


consulted on tius point Koondo Xaiti T. Dherr 
Chmdtr, SO W R , 34S (1873) (nght of tncccsion 
to office) Xaataal Alt T Gomo 1)0*4, 22 tV. FL, 
363 (1874), (ilmamee nght to Unda) : Gallee Kot- 
barto T. Bkaiat Koibarlo, 22 W R , 457 , Dailrai 
dlohanh X Jajo Bandioo. iS W K. 293 (1875); 
llamaa Kooer x Shea Cotiad, 24 W R., 431 (*(ut 
for Unds) . J/oAesA Ciaader x Ihao BaadXa, 24 
W. r., ^.LaeJimeaUarx Baphoobar, 24 W. H., 
S»4 . Omer DaB x. Bam, 24 tV. R., 470 (niito for 
rent):Xoese?> £AifoiAot x. D%pa Uaied, 3 B-, 
3 (I67S) (nut for dtirda ellowance). 



164 RIGHT OR caSTOM. fs, 13.J 

>1 rcMsoii whicli «onld jastify the existence of a distinction between the rules 
applicable to the proof of (d) corporeal and incorporeal rights, respectively, 
Avliether of (a) public or private nature.(l} Quite reteiitly also Banerjee, J., 
observed as follows : (2) — “It has been said that the right spoken of in this 
section is an incorporeal right. I do not think that there is any sufilcieat 
reason for putting this limitation on the meaning of the term as used by the 
section.” So also in Bombay, it has been held that the words “rights and 
customs” should be understood as comprehending all rights and customs 
recognised by law, and therefore as including a right of ownership :(3) and in 
Allahabcad that the word “ nght ” m both clauses (a) and (b) includes a right 
of ownership, and is not confined, as held by the majority (sed qu. majority) 
in Git})U tail V Futtek LalU to incorporeal right8,(i) It w’ould seem now to be 
generally held that the term “ right ” includes all rights and is not limited to 
incorporeal rights. As to antiquity in the case of a right no less than of a 
custom, usage for a innnber of rears, certainly raises a presumption that such 
right or custom has existed beyond the time of legal memory.(5) 

Oustomor “ Custom ” as used in the sense of a rule w'hich in a p.irticular district. 

U9&ge class, or family has from'long usage obtained the force of law,(6) must be (a; 

ancient , (7) (&) continued, unaltered, miuiteirupted, uniform, constant ;{8) 
(ci peace.'ibleandacqweseediu,(9)(d)r»‘as(mabl<.(l0) (c) certain and definite '.(H) 


[l) Oui/u tall V F(it/<h Lall.fiC , ISO. v 
Pontiles. J . expressed no opinion upon tbie |>ar> 
tiOQlnr point And Morra. J.. merely ugreej wiih 
0«rtli, C J , in holding! that the former judgment 
ttn laodmuiible 

(8) In Ttpu Khan v Ra/unt J/ohan. 2C UN, 
601, SOI (180S) 

(3) Ranthhod'Ja) Kruhnadaf \ Bopu }kHthar 
10 K . 439 tl8S8), ptr Sargent. C J 

(4) t'olJwJor e! Ooralhpur v polat'lhori 
13tl,i3,S4(r S ). and eoe Aamouimi \ .Ippaiu. 
13 M . 1> (ISh?) (luit lor moory claimed under 
alleBed fight ) , J'enlotanrmi v J enlotrtj.l,, |6 
M., 13 (tSOl). auif toi deelitraiion ol lillo to land 
^ijlhilinga r 1 rnlcrtorAo, 10 M, 104 (1898) 
■uil lor poftsesfion of land 

(6) !lamaia?ni r Appaia, 12 il . 14(18871 

(0) Hurptirahfii t then Pynl. 3 1 A, 259 

(187G) ; a c , 20 ^Y U. 55, Sivananan/a Pfrumal 
V. 2trenat‘hi Animal, J Had )1 C R . 77 (1886) 

(7) llnrpuraiad r. Shn Dapal, 3 I A, 259 

(1878) . tala r. Ihra 2 A . 61 (1878). Dnt 

J Jvjomohan r .Yiwu Van, Jlontnoo'a Caaea 
of Hindu Law, SOC (length of tune neemary) , 
Jwj Kuhan a. Ikiarja Aarain, 11 IT. R , 348 
(lt>60)(*d): Jtiyjawalan Ghnn t. J/aUKlcAsiid. 
7 M I. A. 282 11939); ac, 4 VY. R. (P. C). 8. 
Amnl Kalh r. flvuri Xalh, 6 B. t B , 238 
(18Tl>)i Ra/ah Xn-jmdur \ ItajliooiMlh A’amia. 
\V n. (1801). 211 ; I'amalalhrni Amniat r. Airaiia- 
Mnaa rrr«o,->), 17 IV It, 573 (1872) ; I'eeuiwr/ 
•'■'flamyor ,. J/ Jlamahuga Stlhjirtyai,3 31ad 
H. I'. I!. 77 (1808); (lapulagyan \ /foyAk/Mti- 
uyyan 7 3I»1. H C. R , 251 (1873) (usage mast 
al*o J« public) See Rnmiaann a. .ippatM, IS 
31 , 14, antt, anil CVrv Xanu/i x Samfeaf/at, 11 
I/om 11. C II., 271, finti 


(8) tala t llm fim/jh, 2 .1, 49, aupra, 
Jamtela hhalQii v I'aijvl Ram, 1 IV. B, 251) 
(1864) btm Madhuh r Jai Knthna, 7 B. L. H > 
154 IS.0 (t8A9), Jajijnmnhan Ohuit v. J/nnil- 
cAuNrf 7 HI I V . 282 « C . 4 W R (P C ), 8. 
tkpnt 4«>(rt' A'ntA a (7ahri .Vatl, 8 B. L R , 
278. tHpra , Raja XnjeHiliir x Raghnonath Karaxa 
U U, (1684), 20. tupm , SamalaKhmt 

V AiioniKalhava I'trumal, 17 lY. R , 553, #Kpr«, 
R.iitl I androran e Pohl Maninnl, 18 H, 470 
(Ih9l), Pfrumal iSfMurayor r .V. Ramaliiiga 
Stthtragar, 3 Had H C R , 77, wipnr , .Soi.rr». 
drvnalh Rchj \ J/Ka."im«/ /Itgramonci, 12 51 ( 
4. 81 (1808), s t, low fl \V C.), 35. Tan 
^haml a Reeb Ram, S Hod H. C R , 67 (1886) . 
(a..tj Diuat n),o be plural), RaiUahen Singh a. 
Raminjf Surma, I C . 195 (1872) (diicontmunnee) . 
Jagmohandat Mangaldaa v Sir ilangaXdan, 10 
B, 543 (1886) (the ennatnsua utmhain, TiliKh w 
tbo boaif of all legal custom, must 1« uniform 
aod constant 

(9) Lula X Him Sirgk, 2 A . 41, supra 

(lOJ Hurpnrahad \ Skm Hynf. 3 I A . 385. 
aitpra , tala r [Ixra Ajay, 2A., i'i, typra 
rnttput Singh y Sadaulla Kuahi/o, 0 C , ('99 
(Ib82) . Rananrflat Hhoyillall t Ktmnng JMiin, 1 
Bom If C R. 229 (IfiSS), Arlapa Xa’jah v 
Xartt A'MAn(7i, 8 Bom If C R (.4 C ). 19 
(1871); C R Driouifi v Pml.,n,i Dhaniihhai. 
8 B, 408 (1884). Rat'xh Vurma v Ravi \ urmnh, 

\ H. 275 (1877). Xpamululhh Oilngur x-OMnd 
Charn , « IV 11 , Art X. 40. (isnfl) 

(11) Ihirpartluvl \. ,^he,i Vijul, 3 1 1, 28^, 

mpra, Ra)l.iihnt Smgh v Kampig Surmn. 1 C 
195, 100, tiipra, IMn v thra Smqh, 2 4,48, 
npra , tarhaian R-ii v .416'ir Khan, 1 .1. 440. 
(1877); Ilhaj’iHfin Dili V IMjiJjiml S.mjh, \ 
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(/) compulsory niul not oplion.i 1 to exon* pmon to follow or iiot.(l) Tlic 
nets rc<jiiirr(l for tlic c«tolili«hr»eiit of cuMomarx* low must hove been per- 
formed with the roi)<riou«ue«« th.xt they sprinc from n le;:nl necessUx- ;(2) and 
(9) not be immoral.ftl) 

The riuht mentioned in the section Win); a public or prix'ote ripht (x-. nn^c), 
the • cU'tom ’ mn<t .i!«o. on proper pniicipfes ol con«tru( tion, include a prixMte 
custom. (f) The won! custom .19 xised 111 this section is not, howexer, limited 
to ancient custom, but includes .xll lustoms and Ms.xjjes. So it has been held 
under section 48, which dc.xl« with ttenera! customs and rifthts, that evidence 
of u«ape xva« admi«Mb1e.f5) The wool * u«3ge ’ xxould include wliat the people 
arc. now or recently, in the habit of doinp hi a p.irticular place. It mav be 
that this particul.ir habit is only of a xery recent origin, or it mav be one which 
has existed for a X cry long time If it be one xxluch is rcgularlv and ordinarily 
pr.xcti«ed there is usace.(li) So .x bu«ine<s-tisage as distinguished from a 
common l.xw custom need not be long c^tabbslied or strictly uniform, (7) nor 
need an agricultural custom have existed from time immemorial. (8) The 
xxord used m this and other sections of the Act in its xxulcst sense, including all 
customs .ancient or otherwise and all ns.igcs. Three classes of custom or usage 
are thus dealt with in the Act, (<i) ptix-.ate , (6) general .(9) (c) public (lO) 

Instances of the first class are family customs and usages termed kulnchar, 
or in Upper India, tra rttraf-t-khandan (v. poj/).(ll) 

The e.xprcssiofi " general custom ” ts defined to include customs common 
to any considerable class of person3.(12) These arc (<i) local, termed thsaehar ; 
r 7 , in the Broach and other Gujar.xt districts unlf property, w liu h is iiiaiien* 
able by Mahommedan law, may be by custom of the district alienated (13) In 
the same district, and more especially in parts of E.xsteni Bengal, the right of 
pre-emption which u based on Mahommedan law, is .illowed and enforced by 
custom ns between Hindus al»o,(H) (t) caste or cl.ass . of wlmli the Kliojnk 
and Mcinon ca«cs,(13) and the right of dixorte marital by usage of particular 
tastes, the customs of religious brotherhoods attached to Hindu temples and 
the likc,(lG) afford examples English Municipal l.xw owing to historical de- 
velopment limits custom to a particular locality only 8ir Erskine Perry in 
the Khojak's case has remarked that this peculiar municipal rule of English 
law can have no application to India, where customs arc seldom local and are 
mostly personal or caste customs ; (c) Trade customs or usages (v. post). 


15 L.1’.,S K. I (I86S), Tilatl pnorgaT Ttlatl 
Dmrga, 20 XV R. 157 (1873). ffnmolalAm. 

Aynmal T Su'in^n<7hlA/x Piritm'ii, l« SV R 
553, ante 

(1) Eikan Chtjndra .‘fftmanla v Xilrrutni Sinjh 
(190S), 35 C, 831 (npirnn o»nfr’« ngbt to 
«mgate ) 

ilussamut Parbatt Kvnr v Rnni Ch/indmpat 
Kuar, 8 0 C . 94 

(2) Tara Cl.and r Rtfh Ram. 3 H 1'* . 
57, 9upra Gopalayyan t Rayhafr^f^ayyan. , 
Mad II C II . 254 (1873) 

(3) CArniio Umtnayi v Ttgarat bhPO, I 31 . 
16S (1879) Pee al«o SaniaraUngnm CiOh \ 

SMan Chrtt, 17 M . 479 (1894) Uhaitlg \ 
i'mrao Jan, JO I X . 193 (1S93) , JI C . 149 

(4) Cnlterlrir ol Goralhpnr t Palal'I^f*. 12 a 
10 (I8S9) 

I (5) Dalgluh v } uin^fr //o««ii, 23 C., 427 
(IS99) , .S-tnolalSi Sarlar T. Pron .X'niA. 29 C". 194 
(l«9^) 


<6) n 

(7) JagjamohunGhnie v Jlanilchand, 7 M. 1 
A . 2«V. 2S2 

(8) Taclrr t Lmgrr K Vpp (Ss 51)8, in which 
the local cuMom hvJ irrown up within the 

last 30 or 4ft veae* 

(ft) V • t\ poll 

(10) t> • 32. cl (4). p-’l 

(11) « Vorton. Ev . 190 

(12) «• a 4S and lUurt po>) 

(13) 4b<it .4I« \ rMNlnri MnSammnd I Rom 
H C P. .36 (IS63) 

(14) AAoiiA K'nnlru V .V.AiiKf ilohun. 13 W. 
r. (F 11) 21 (1870) Indrr .\arain v Mahomrd 
jr<ciraHl/((a. lU R 235 (1894) , and the cases 
cited in Fields E\ . 115 

(15) Peny’s Dr Ca . llU Anrim Khatar v 
PanHam J/oa/i. J Renu H C. P. . 276 {|Ss6) 

(16) Stt Field, Kt . 109, lid. where a Urge 
nnmlxr o( cases of (snuir, local, ca>te. and 
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Public custom is iiowbere deBoed in the Act. It is not clear, if any, and 
if so what, meaiiitig is to be attached to the word “ public ’* as distinguished 
from the word “ gener.'il ” m the Act. In spealcing of matters of pubBc and 
geuenal interest the terms “public” and “general” are Bometimes used a^ 
synonyms, meaning merely what concerns a multitude of persons.(l) But 

. I — ^I]y, a distinction has (ill 

: • ibbr ” beuig strictly ftp- 

■ . and the term “ general ” 

. portion of the oommu' 

. nity.' In matters strictly public, rcpntation from anyone appears to be receiv- 

able If, however, the right ui dispute be simply general : that is, if those only 
who live in a particular district, or adventure m a particular enterprise, are 
, interested m its hearsay from persons wholly unconnected with the place or 
business n'ould be not onh‘ valueless but probably altogether in-admissibledS) 
But as the Indian Esideuce A<t(3) makes no such distinction as to admissibi- 
lity, merel}’ requirmg m ail cases a probabilitv of knowledge on the part of the 
declarant, the distiiietiou ceases to be of importance in India (-1) .\gain the 
expression “general fustom or right' is explained to include (not “mean 
and include ”)(5) customs or nalits common to any considerable class of 
persons . Ill fact such niattera .is uould according to the English rule, fall 
within the espresiioii matter of geuerai interest.' '(6) The expression 
therefore nould appear to li.iie a more extended meamng aud to be applicable 
also to those which are cases spoken of m English law as “ matters of public 
interest ’ ’ 

Custom or usage occupies a promiueut plate in Hindu lair (of which it 
forms a branch), and wherever it obtains -upersedes its general maxima. 
“Immemorial custom” says Maim •'is transcendent bw ”(7) Clear proof 
of usage will outweigh the written test of the !aw.(8) The Digest sub- 
ordinates lu more thau one place the language of te.vt to custom and ap- 
proved usage (9) Where a custom is proved to exist, it supersedes the general 
law ; which, however, still regulates all beyond the custom.(lO) A custom is 
some established practice at s-arunce with the general law. There cannot 
therefore be a custom to do that which the general haw permits anv one to do 
or abnam from at his oini will.Ul) 

Facts. Xhe third section contains the cenera! definition of the term “ fact ” as 

used 111 this Act The particwlar facts winch are relevant under this section 
ore “transaction” and “uistames” as to the meamng of which (v. posO- 
See also note on the admissibibty of judgments (p03t).(12) 

Transac The f.icts made relevant are (a) transaction, (b) instances. Neither of 

jMtances defined by the Act. (s) A “ trans.'ictioii ” is the doing or per- 

forming of any business ; man.»pcraeiit of auy affair , performance ; that which 


( 1 ) T«r)<jr, Et , I SOv ; Cre*lrf, Et., 5<»5 ; 
tmiet te #. 3', cl. (4), ymt. 

(2) T»jl(jr. Er., I 609 

<3) c. ». 32. cL (41 

(4) S€t KorMn, Er, p. 186 . 

(3; It doM not therefore (tectpiisif the du. 
U'-tron between “pqblio” Md ** g»iier«l**| 
•lelude paUic cBstom * “ «bea • deSiution h 
intend'd to be eiclanre it ireuld seem tie tom 
et ■OT'li 1* '* loennt nnd inclade*." yr Jarkrai, 
J, fl. T. diWal CAe'l'rtuBy. 4 C, 403(1478) 

(«) e mb Et . 340 

(7) iSrr the •Btbonti'e n't oat in jodi'iiteiit et 
IVeel, J , in r II |leii| 


H a R., 262 (I874J. »ad Tam Ckani r. 

Bam. 3 Sr»d. H. a B., 50 (1866). 

(8) CcOtelnr of JlaJura v JUiUa Bonatirtgo, I 
B. le R.i 13 (1S6S), cited •nd applied in B^oe- 
iron r. Bhajmn Ste^K 17 A.. 239 (189SJ . 
bot held to hare been mujpphed hy tie Tney 
CooneiJ, f e , 31 A . 412 (1899) 

(0) BSyaS Ram t Bhyak Cqar. 13 if I. A . 
X)0(I870). i c. U IV R (p C.). I 
( 10 ) ytdhria DA r Bur ChuTvitr. 12 JJ I- 
1. 542 (1869); »e.. 12 IV. R. (P C ). 21 
(I!) Bn Braja Kuora r KuaJaiut Ptti, 3 C- 
W. N, 378. 380 (1899). V C. * 

(If) r 4l.o»» 3. n. aot/ 
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is done ; an affair as the trans.tctions on the e’cclnmKe. A tniisaition is some- 
thing already done and compleled ; n “ procewlinu *’ is either something which 
is now going on, or, if ended, is still (ontemplnted with reference to its projects 
or successive stages.(I) “We nse the »onl ‘proceeding’ in application to 
an affray in the street, and the wonl ‘transaction ’ to some commercial nego- 
tiations that has heen carried on hetween certain persons. The ‘ proceeding ’ 
marks the manner of proceeding, as when we speak of proceedings in a Court 
of law. The “transaction marks the hiisiness transacted ; ns the transactions 
on the exchange ’’{2) “ A ‘ tr.»ns.action ’ ns the derivation denotes is some- 

thing which has been concluded between persons by a cross or reciprocal action 
as it wcre.“(3) A “ trans.action ** in the ordinary sense of the word, is some 
business or dealing which is carnwl on or transacted between two or more 
person8.“(4) The qualifying characters of the tr.vnsaction spoken of in the 
section arc (a) creation, ( 6 ) claim, (c) modifKation. (d) recognition, (c) assertion, 
(/) dcniaT, ( 9 ) inconsistency. Of these ( 6 ) and («/) are also qualifying characters 
of “ instances.” (b) An ‘‘ instance ” is that whicli offers itself or is offered 
as an illustrative case , something cited in proof or excmphfication , a case 
occurring; an example.(5) The qualifying characters of the “instances” 
spoken 0 ! by the section are (a) claim, (b) recognition (common both to 
‘‘instances” and “transactions”), and (c) exercise (which u peculiar to 
‘‘ instances ” only), and instances in which the exercise of the right or cus- 
tom was disputed, asserted or departed from. It will have been observed 
that the section distinguishes between a claim -and an assertion. Under the 
second clause, however, instances arc admissible in winch the exercise of a 
right or custom was asserted. The word ” assertion “ includes both a state- 
ment and enforcement by act. Ordinarily the evidence tendered under this 
section svill be evidence of acts done, but a verbal statement not amounting 
to, and not accompanied by. any act would also be admissible if it amounted 
to a “ claim.” 

Road-cess papers and deeds of sale were held to be evidence quantum 
valeant as transactions and instances in which rights were asserted and recog- 
nised.( 6 ) Documents showing rccognitioii of alleged right by Government 
were admitted (7) A map prepared by an officer of Government while m 
charge of a khas mehal, Government being at the time m possession of the mehal 
merely as a private proprietor, is not a map purporting to have been made 
under the authority of Government within the meaning of section 83, the 
accuracy of which is to be presumed ; but such a map may be evidence of 
possession or of assertion of right under the thirteenth section (8) In a suit 
for possession of land, the plaintiffs claimed title under a lease from the 
shrotiemdars of the village where the land was situated. The defendants, 
avho had obstructed the plaintiffs from taking possession of part of the land, 
claimed to have permanent occupaucy-ngbts, and asserted that the shrotiemdars 
were entitled not to the land itself but to melcaram only To meet this alleg- 
ation the plaintiffs tendered in evidence documents executed by other tenants 


(1) Webster’* Dictioaare, eni nnin, ’Trans- 
action.” 

(2) Crabb's Synonyms 

(3) 0«»ii Lall V FaIttA Loll. 0 C . 185 (ISSO). 
per Jackaoii. J . transaction in ita largest ariue . 
meana that nhich >s done, it . 173, per MiUter. J 

(4) /6 at p 18-5. per Garth. C J . who »ddeJ 
“ !t the parties to a auit were to adjual tbeir 
differeueea inler tr the adjustment wouU l>e n 
transaction ; and by a aoroewhat aframed use of 
the word the proceeings. in a auit. imght alim Iw 
called transaction*, but to aaj that the decision 


of a Court of Justice u a transaction appears to 
me a nitsappUcatioa of the term” See also 
/tawrkhorU-u V Bnpa Xarhar. 10 B . 442 (1888), 
but see as to judgments, pot/ 

(3| Webster’* Dictionary, ssfi nom, ’ inatanoe ” 
<6) Dniton v Jiiyo Bandho, 23 W It , 

S)3 (1873) 

(7) Burp, .Voraie v /).,«.«/, S,s;A. 23 W. 
B. 311 (I87S> 

(g) JuniMijoy .VuIIirl y 

6 C . 2’«7 (IS79) 
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i!i thu same village allowing that they were fura ludis merely :—HeU that 
these documents were admissible- that the defendants were not of course 
concluded by them, but that the documents were relevant evidence under the 
thirteenth section as showing the tenure on which the village was heJd.(l} 
Decisions arc conflicting as to whether previous judgments and decrees, not 
inter partes, are, (2) or are not, (3) included m the term “transaction,” or 
are, (4) or are not,(5) included m the words “ particular instances ” (v. post). 
Iti some cases it has been held that judgments and decrees are not them- 
selves “ transactions ” or “instances,” but the suit in which they were 
passed and made is a “ transaction.” or “instance ” So in the undermen- 
tioned case Banerji, J, obsen'cd as follows —“If the existence of the 
judgment is not a transaction within the meaning of clause (a) of the 
thirteenth section it proves that a litigation terminating in the judgment 
took place , and the htigation comes well within the meaning of the clause as 
being a transaction by which the right now claimed by tlie defendants was 
asserted. So again the litigation which ts evidenced by the existence of the 
judgment was a patUcttlar iiistaiw.e within the meaiuug of clause (6) of the 
thirteenth section in which the right of possession now claimed by the defen- 
dants was claimed ”(6) In a c.»se where a dispute existed between the 
proprietors of two estates, A and B, os to the right to water flowing through an 
artificial watercourse on estate B, beloii/ung to the defendants, proceedings 
were taken m the Criminal Courts by tin* owners of estate A against some 
ryots of estate B \\\ lonsequcuce of their having closed tlic watercourse. These 
proceedings led to a ra:tnainak, or deed of compromise, which was relied on 
as evidence before tlie Privy* Council Their Lordships eaid “ This agree- 
ment 18 a cleat acknoicUdyment ol nqht to this overflow. Tt was objected 
that this rnsinamah does not biud tlio piopnetoie of B; but although it 
was apparently made between tenants it seems to have been subsequently 
acted upon, and may be properly used to expl.un the character of the enjoy- 
ment of the water.”(7) Tlieir l^ordships .iko referred to certain proceedings 
under section 320 of the Code of Criminal Procedure of 1861 corresponding 
to section 147 of the Codes of 1882 and J898). in which a claim was made 
as to the right to use the water < ollei t«*d in the ml, observing that the 
propnetorsof fl do not seem to have challenged the decision of the Magistrate, 


IxMig rtwiTed a" BTidencB under any eeifion is 
cgncerni'd.’' Latt^hman v Ainrit, 24 11, SOD 
(lyod) 

|4) Keth v Phm CJunrfer. 20 W. R 

3l« (1871). JiaMlHllt 8,rdar v Hamanl Kant. 
15 V.. 233 11887>, liamasn'at v. Ajipavu, 12 M . 
9 (Ifc87). and are B^alhaMina v. AvvHa, 15 M.. 
la (1891) 

(6) “ llerord and not tho judgment alnno 
adnuaeible M nn iiwtanee." CnlUetor t>f Garnlipiir 
«. PaMdhnrx Sin^h, 12 A , 14, 28, tvpra, prr 
UdeB.C J , and Tyrrell. J . " former judgment 
not Itself an jnitance, but fha suit in which it 
•as made n nn iiutanee '• tb , 25, prr Straight, 
J. anti »«• Otf/jK Lall r FnlUh LaU, 6 C., 171, 

(6) 7epu A^^>?n v. ll.^ont Mohvn, S C. IV. H , 
6I>1, C9l (1898) , RrtmnU Altjan v Ilora Ciandra, 
.S, A , JOll nf Cil H C.IstJijIy, JOOl; 
MMl B«p ^^a^o»,(,l Amin v. llanan (1907). 
31 n, 143 

(71 Jlnmtruir /’rralod r. Koonj Ilehnn, 4 C., 
aiO (1878) 


(1) lyfiil.n-pt > \ (ntafncMa. 16 M. 194 

11892) 

(.’) A'tami,/ Ah v Co-ao Pau. Si W It . 365 
JlS74)iOnjlKioHe Toff« A iofi, 6 C , 175 (ISSO). 
prr Jljitf r. J . eur durrnt , CriUrUrr />/ Ooralkpvr 
r rnlnldh/tn Binjh, 12 A, 43 tl880),y»r 5J*h- 
motid. J., ear ihurnl 

O) Oufjn Lali v fnlUhlftHlT B.),ftC,W3. 
181, 187, j-rr evriam, Hitter. J . ihwnt , CvUtrtnr 
f/GrraHpur r PoUHhar, SmgK J2 A, 1*. 27. 
28, j/rr rvrujm , err ri inarha of Kargimt, C, J.. >n 
Rttnrfihr^lJat A’rieS«a</,i» y. iiapm Barhtr, JO U . 
412 (IHaS) “former jutlgmenfs an not then*- 
aelTM tr»n»ne1i<ina,'' hut tin* lUit in •biefa they 
utre miulo n a '* franwtion ; ’* prr Stmiftfat, J.. 
12 A . 25, npr„. It aw Mid ly UMUtdo. J , that 
the mtrrprrlatjon jdved uponibovonU •ngM.* 
and ' tran.aetwn ' In Ou}ja LaU T. J^olfrA l^U 
reenn not to hare been are«j'f«l hy tho IYI»y 
IV'iirieil ami ila eorreetneu i« i)UMtinaed in the 
Kull JIrneh JiKfgmrnt of iho AflahaLad High 
('oiirf fn Iho V'ilrrUtt af Garathpvr y PabUkan 
In »o far aa the etelaiuon of »oeh juilgmonfa from 
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in tlic«o procccdiniis, m tlic C»mI Court.(I) In a suit to I'^taMish tlic 
oxiftcnco of a fanniy-rustom, tlx* p1.)intifT4 ofTorrd in ovkIpiu-o a clord con* 
tftininp a recital that the custom of the family was a« allopocl in tlic plaint, 
and a covenant to do nothing contrary toil. The deed was exernted hefore 
aetion hronpht hy the pre«ent jdaintilTs, and al<o hy ii plamtifT who had died 
since the institution of the suit, and, as the plaint aHeped, hy a “ considerahle 
majority ” of tlie fannly ; hut the defendant was not a partv to it. The deed 
was held to he admie«ihle as evidence on helialf of the pfanitifls.(2) In an 
Knehsh case the Crown claimed the salmon fishinp above the falls of a certain 
river against A, who in proof of his richt to the fishery pave evidence, inter aim, 
of (fj) occasionally fislunsj there, (fc) haMiii* watchers <hinnp the spawning 
season, and (c) of hiiuhnt; his tenants in their leases to protect the fishing, and 
prevent all others from fishing.(3) In a case decided prior to the Act, measure- 
ment chil(a<! were admitted as prini-i /one e\idciice that long before the case 
originated and the «uit was thought of, the plaintifl put forward his rights to 
certain lands as mat landa.f-l) The question is whether A has a nglit of fishery 
m a river . licenses to fish granted by his am esters and the fact tliat tlie licen- 
sees fished under them are relevant (5) The question is wliether A otins lanil 
the f.ict that .fV ancestors granted leases of it is relevant. (fi) The question 
is whether there is a pnhlu right of way over -I’j hand. Tlie faita that persons 
were m the habit of using the w.ay, that they were turned back, that tlie road 
was stopped up, that the road was repaired at the public expense, and J’s title- 
deeds snowing that for a length of time, reaching beyond tlie time wlicn the 
road was said to ha\e been U'C<1. no one hail power to dedicate it to tlic puldic 
are all relevant.(7) A petition to the Collector m whith tlie right of primo- 
geniture IS stated has been held to be an instame of tlie reiogmtion of such a 
custoni.(8) Where it was alleged th.\t land was tlrbutlrr and it was lontciuled 
that there was no legal evidence from which the Court was justified in infer- 
ring that it was , held tliat a Uuhalar by whieli the Colleitor released the land 
in dispute as being debuttur property was a ‘ traiis,ution “ and a relevant 
fact from which the Lower Court was entitled to infer that there had been a 
previous grant though the release of itself did not constitute siuh a grant.(9) 
Where it was shewn that it was the practice ni old times for the Lower Courts 
in Bengal to set out the pleadings in their judgments and that this practice 
w-As recognized by circulars issued by the Sadder Dewany Adalut, these judg- 
ments were hold admissible under this section as instances in whit h tlie right 


l1) As to this Cftw Lilfte. C J. olwprTca ap- 
jmrpTitly this raunnmiih was admis»ili!o uodpr s 
0 , tecord ol tUv ptwisdings \n tlip Cnmuuil 
Court, which the Judicial Comraitttr adiMlted 
m evidence might he admissible under » SI oi 
under s 13 (6).” 12 16 ‘ In IJn/n Jinn v 

Mus-viinal Lucho (II C , 31'l). the Judicial Com- 
mittee would [io««iblj h^vr held that the 
re-ord m tho rent suit, of which the judgment 
referred to former pert, was admissible under 
* n (t).’ and see /lira Lai v A //ill' H C L 
K, 53'l (l8S2j al'O I enln/asinii » Ira- 

Xatm/Ji. 15 51 . IJ (1891) and on ’W 
niis«itilit\ of judgments.” poel 

(J) Uurranalh Ui/llicl i .Villoiiand 1" U L 
I!.. -'Ill (1873), ece s 3J, cl (7) 

(3) iord Adviiratr \ Lard Loi'at, L. It- 5 app 
Cas.. 273, in tins case nticienf document was 
ten.lercl to prove ancient pos-es-ion and hekl to 
he admiS'ible. the rule Wing that such doeumenta 


coming out ol tue projier cu-tody nnd purporting 
on the face of them to eterci-pe ownership, such 
as a lease or hccase, mac be given in evidence at 
being in them«el»e*. .wts of ownerslnji nnd evi- 
dence c4 |Kis>.e«'ioi> "f notes to 8 l*i» /»«f .Sfe 
also V«r/c,Jmo»a v O /ha ID H Z, C'.vS 593, 
anil N'lte to s iHI, ;a><t 

(4) /Arbee Pereiad « /I'ini (n.inar, In \\ R. 
44)(I8I>K) wenotrtos J2 cl (7) pad 

(5» JffT-r* V .4«en 1 tamp 3nn nl«o 

.Vci/i c /fnlt ai llti'anrhirr L 11 , 8 5j‘p t'as., 
133 

(b) /*« V /‘MimaH 3 y li, L2J, t..'J. n’tS 

(7) Mejih Die. \rt 5. iUu,t |cj, as to proof 
of custom be vn-twwcc" see I isAau v Kres^soa, 
7 51 . 3 ( lb'-3) 

^b| /liynnanaad /lU' v Jiaina Aonla, 33 C.. 
b 17 (19>MI 

(9) XatlAi CAustf/u \. A A emar, IOC. IV, X,, 
salt ll‘>iO) 
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in question was claimed and disputed and disallowcd.(l) And generally 
speaking, title to property, corporeal or incorporeal, may be proved under 


profits, tbe discharge of the' burdens or repairs of the property, the granting 
of licenses and leases and the like ; while in rebuttal, proof is admissible that 
these acts were disputed, or done m the absence of peisons interested m dis- 
puting them (2) As to rffajib-Hl-aratSt see note to scccion 35. 

AUmlsslbl- Judgments qua judgments or adjudications upon questions in issue and 
Judgments proofs of the particular points they decide are only admissible either as (a) 
^°transaV-^ JudicotoJS) or (6) as bwng “ in Tcm,”(4) or (c) as relating to matters of 
tionsorlns- a pubhc n.^ture (5) In (a) they are between the same p.arties m (b) they are 
tances declared by laiv to be conclusive proof against all persons of certain (6) matters 
only : m (c) though not conclusive, they arc relevant as adjudications against 
persona not parties to them, the reason being that in mattcis of public right 
the new party to the second proceeding as one of the pubhc has been virtually 
a party to the former proceeding^?) But judgments, orders and decrees, 
other than those admissible by sections 40. 41. 42 may be lelevarit under sec- 
tion 43, if tbcir existence is a fact in issue or is relevant under some other pro- 
vision of the Act.{8) In the sections relating to judgments the judgment is 
admissible as the opinion of the Court on the questions which came before it 
for adjudication. Ordinarily judgments are not admissible as between persons 
who were not parties and do not claim under the parties to the previous liti- 
gation But there are exceptions to this general rule (9) The cases contem* 
pUted by section 43 are those where a judgment is used not a? res judioaia or 
as evidence more or less hindtntj upon an opponent 6y reason of the adjudication 
it contains (because judgments of that kina are already dealt ivith under one 
or other of the immediate preceding sections), but the cases referred to m sec- 
tion 43 are such as the section itself illustrates, viz , when the fact of any parti- 
cular judgment haviug been given is a matter to be proi’ed m the oase.(lO) 
Section 43 is one of the group of sections relating to judgments and contains 
the provision applicable to cases relating to the relevancy of judgments as evi- 
dence against straugers.fll) Under that section a judgment may be admis- 
sible as relevant under some other provision of the Act So a previous judg- 
ment has been admitted not in order to proi-e an adjudication but in order to 
piovc an admission made by a predecessor m title of the party against whom 
the document was sought to bo used.(12) This being so, the question arises 
whether, and if so, how previous judgments and decrees, and the litigation in 
which they were pronounced not being between the same parties, are admis- 
sible m evidence lu proof of “ right ” ami custom ”(13) (not being of a 
public nature) under this section, either as " transaction ” under clause (a) 


(Ij Biaya Biryii/ r, Pande Faith Bahadoor 
Kam, 3 a L. J. S2I. 

(2) WiUa. Et . 40 1 rliipiOti, Et , 3nl Ed , V*. 

01 ; ./.)!■« T. 2 Sf. 4 Vf . 3Z0. .Vt to 

rrjnln coiutituUng an act of owocnlup, Mr 4 (X 
IV. X . ecu 

(3) Undrr » 40, pW 
(1) I’n'Icr a 41, 

(S) tWer a. 42. pMf. 

(S) Soc A'oaAuy.] t^l v. Radha Chmn, 7 W. 
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(7J Ptr JViitifcx. J.. iti Cujim Lall t. Fall'h 
ImU. «i C.. 1M1 (iH-'t)). 

(SJ S, 43. 


(0) lliTalaU V. /l I/ilU (II C. E 1?., fi30); per 
J. (1883). 

(lOJ /•«(• Garth. C. J, laOuiiuLaU v. faith 
Aon. 6 C., 192 

(11) Ttfu Khan V Jlo/oni JIMvn, 2 C. IV. N., 
SOI. SOS (1898). 

(12) AVijAnamwi Ayijaamjrir v Baiaijnpalo, 
J8 M, 73. 78 (1895) 

(13) Other than puhbc or genernj right* and 
custoEH* la regard to which (Umg matter of a 
{■ohlic nature, adjudication in/cr aha hafo 
alivaja IpccU oduilsaihrc and are now «o under 
a 42 of the Art 1 t Taj lof. Kv.. f lflS3 . .l/jdA«6 
VitaJfr V T<m,tt Ittu-ah.S \\\ R, Ulo (1897). 
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or under rlAU‘-c (6), as “ particul\r uistawces.” This question lias been the 
subject of many confbcttnc decisions. 

In the Calcutta Hi-li Court such judj;iiicnts were u[t to 1880 frequently 
admitted, (1) the ^^o^l^ * transaction” beinc. it was 8aid,(2) large enough to 
allow the proceedings in former suits to lie admitted, not as conclii?ive, but of 
such weight as the Court may think they ought to have. Upon this principle 
prc\*ious judgments and proceedings in suits were admitted as relevant in the 
undermentioned ca«es.(3) In 1880, the Full Bench of tbe Calcutta High Court 
in the ca«e of Gujju fxjU v. Fattrh Lall (4) considered the question. Tliis was 
a suit to rerover possession of certain property. Tiie Lower Courts allowed the 
plaintiff to put m evidence against the dcfentlaiit a judgment in a former suit 
between the defendant and others and to nhtch the plamtifT ivas no party. It 
was contended by the defendant that the iiidgincnt in this former suit could not 
be used as evidence m this suit, because tlie plaiiitiif was no party to the former 
proceedings ; while the plaintiff, on the other hand, contended that the former 
judgment was admissible m evidence under this section as being a transaction 
by which a right claimed m this suit by the plaintiff was asserted and denied. 
Both the Lower Courts considered the judgment admissible m evidence, and 
apparently upon the strength of it decided m the plaintiff’s favour The ques- 
tion referred to the Full Bench was whether under the thirteenth section or any 
other section of the Evidence Act, the judgment m the former suit, which was 
admitted and acted upon as evidence in this suit, was admissible. It was held 
(Mitter J., dissenting) —that the former judgment was not admissible asendence 
in the subsequent suit, either as a ‘‘ transaction ” under the thirteenth section 
or as a “ fact ” under the eleventh section or under anv other section of the 
Evidence Act. The case was accordingly sent back to the Lower Court to be 
decided upon the otlier esidencc It was further held by the Full Bench (Mittor, 
J., dissenting) that a former judgment which is not a judgment ” in retn ” 
under section 41, nor one relating to matters of a public nature under section 
42, is not admissible m evidence in a subsequent suit either as a res j^udicata, 
or as proof of the particular voiM which it decides, unless between the same 
parties of those claiming under them.(6) It has been said that this judgment 
practically decided that except m the case of judgments in rem, and judgments 
relating to matters of a pubin nature, a judgment m order to be evidence 
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must be such as would opetatc by way of estoppel or res juilicata.[l) This 
intetpietation however of the judgment is, it ts submitted, incorrect. What 
the Full, Bench held was thata judgment or decree u as not admissible under 
this section, but it might be evidence under others hv virtue of the operation 
of section 43 ; and that in any case a judgment not inter partes was not admis- 
sible in proof of the particular point it decided . that is it was not admissible 
in its character of a judicial opinion and as having the effect more or less of 
res judicata 

Jn a subsequent suit, however, which was one for rent, the amount of the 
land held by the defendant was questioned, and it was contended that the land 
must be measured with .a hath of 21 1 inches and not one of 18 inches, as claimed 
by the plaintiff (teiniudar), and certain dei ree obtained by the zemindar against 
other tenants in the same pergunnah, in suits in uhu'h 18 inches had been taken 
as the hath uere tendered in evidemem support of the plaintiff’s contention 
that the customary hath m the pergunnah ua** one of 18 inches, the Subordinate 
Judge at first ruled the decrees to be iiudmissible on the authority of Gujju 
tail v. Falteh Loll, but it uas held that they .ifforded some evidence m corro- 
6orfllion of the plaintiff’s case, and that thev furiushed evidence of particular 
tnstnpces in which a custom was claimed (2/ It may, however, be said that the 
judgments in this case were admissible as reforrmg to a matter of a public 
nature, ctz , the customary hath in the peigmmah !<o .ilso where the issue was 
whether certam land was lakhira/ or icnt-payiag. previous decrees were 
admitted to skoic tAe character of the laud, and M show that tu respect of the land 
which was alleged to helalhiraj. a claim for lent w-as succpas/ully made on a 
former otcasionJS) It was said “ We do not u>e them as evidence in the 
way m which judgments and decrees , ire often used between the same parties, 
that 18 to show th.it there hai been a p^evlol^^ ailp/duaUon on a qucotion oi title. 
We take it that these decrees arc not evidence of .uiy i^ecifion of a Court of 
Justice, that the land is tnal or lalhiiaj We do not r oiisider tliat in so decid- 
ing we are m any way violating the pniu iple [aid down m the Full Beach deci- 
sion m Ou}]u Lall v. Fallck tail On the (oiitr.iry. and in order to prevent 
thoie being any misapprehension, wedesneto aay'that we entirely conoui in 
the pTineiple of that dccwiou so /ar ai ii mvi? concerned with the iacts which were 
then before the Court ”f4) Though thi^ case retognised the principle laid 
down in Lall v FaUch Lall it would seem to be evt-luded by it, in that 
the previous litigations wcie iiseil not merely to show that riaims for rent had 
been made but that Ruih claims vicre suwessfui The cl.nms v.ould only take 
on this charatter by refereme to the judgment's as adjudications .so asserting it. 
In a suit far pessesawKi of land the defendant nSetvdin ewdenee a judgment 
obtained by him in a suit to which the plaintiff or hi.s predecessors m title were 
not parties Objection wa ’ . • - - ^ inter partes 

and nas therefor* inadmis f Davies v. 

Lrticwlcs{'i) and Damessur ’ ■ _ »Mi,{6) that 

this judgment was .admissible in evidence to shnw the churaefrr of the defendant's 
...n. ....a »»., _* 4,» I • > ryjjp 

) recover lands, 
persons nneon- 

' , • . be let into pos- 

se.ssion of the r.st.ate .as his own property, was held utlinissiblr on behalf of the 
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dolcud.wt as j'vonf of ajuj nf thr fach thtrem stated, but for the purpose of ex- 
plaining in what character the {.athcr, through whom the defendant claimed, 
had afterwards taken actual po««ession of the estate.(l) Evidence of this kind 
is clearlv admissible. The matter again became the subject of a Full Ilench 
decision in the ca«e of Surrndra Xath Pal Chotrdhry v, Ilrojo Xath Pal Clinic- 
dhT!/(2) The referring Judges in that case observed that the authority of 
Gu))u IjoU V. Fallfh /ya/ff.l) appeared to ha\e been shaken by the subsequent 
Pri\y Council decision in the case of Ram Bahadur Singh v. Lucho /voer(4) {m 
which the Pri\w Council held that a pteaious judgment, though not res pidtcata, 
was evidence in the case) and by the derision of the Calcutta Court in the case 
of Penn Mohun .1/i/lcr/i v Drobo Moyi Dahia(5), and m the case of Htra Lai 
Pal V. Hills (6) already mentioned. The Court further observed that it did not 
understand sshy, if the judgments which ssere dealt with in the two last-men- 
tioned cases could be properly used as osidcnce for one purpose or another, 
the judgment adduced in this case could not be used ns evidence. The Full 
Bench, however, upon the authority of Gitjju [jail v. Fatieh Lall,{7) considered 
the judgment to be inadmissible In a subsequent case, (8) these two Full 
Bench decisions were distinguished, it being held that a decree for possession 
made by a Court under the ninth section of the Specific Relief Act in a suit 
beyond the pecuniar)- limits of th.at Court’s jurisdiction, although not res 
judicata, was sonic eaidence of dispossession by the defendants in a subse- 
quent suit against the same defendants to recover mesne profits. In this case 
the fact of the judgment having been given was admissible. A Full Bench 
of the Calcutta High Court(9) more recently expressed the opinion that the 
decisions in the ca«e of Gu))u tall v. Fatlek Loll, (10) and iSurertdrn Xath Pal 
Chovdhry v. Bro]o Nath Pal Chotcdkry,{\ 1) must be regarded as materially 
qualified owing to the decisions of the Privy Council they referred to, (12) 
because these decisions establish that under certain circumstances &nd m 
certain cases the judgment m a prenous suit to which one of the parties m the 
subsequent suit was not a party may be admissible m evidence for certain 
purposes and with certain objects in the subsequent suit This expression of 
opinion, which was has been dissented from by Geidt. J , in a subsequent 

casefIS) to which reference will be made (14) In the last-mentioned case the 
question was, whether one A was a partner with J. An award made by an 
arbitrator m ti previous suit brought by .-I against J was tendered to show 
the alleged partnership, Geidt, J , held that the award was not admissible ; 
Ghose, J., that it was agreeing in the view that the Privy Council decisions 
referred to had quahfied the rule laid down by the Full Bench and stating 
that he was disposed to think that the Privy Council had in the'-e cases 
adopted the dissentient opinion of Mitter, J , m the Full Bench. 


The Bombay High Court has concurred! 15) in the judgment given m 
Guj)u Loll v. Fatteh hall. In the case cited the plaintiff sued to recover 
arrears of rent for a certain shop alleging the annual tent to be Rs 250 The 
defendant contended it w-as only Rs. 60. In support of his alleg.'ition, the 
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plaintifi relied upon evidence of his brother and two entiics iir his hand- 
writing in the book of the firm of w’hich the plaintiff's brother and the 
defendant were partners. To prove the boni fdps of these entries the plaintiff 
offered in evidence a judgment given m favour of the plaintiff’s hrnther in a 
suit brought by the defendant, tharjfing him (the plaintiff’s brother) with 
improperly debiting their firm with Rs. 250 as the rent of the shop. It ivas 
held that the judgment was not admissible, Sargent, C. J., remarking ; 
“ As to the term ‘ transaction,’ it la doubtless one of large import, and 
irught, although by a strained use of it, be held to be applicable to proceedings 
in a suit : but as the result of holding it to he bO applicable in the thirteenth 
section would be to effect a most important departure from the English 
rule of evidence which wonld make judgments, decrees and verdicts of 
Junes only admissible in matters of puWic interest it may well be doubted if 
such was the intention of the framer of the Code ”(1) More recently it has 
been said .“ It is not easy to reconcile this confliot of snews in particular iu- 
stances, hut apparently the cases, which decide that judgments, not inter 
partes, ate not admissible in evidence, proceed chiefly on the ground that 
those judgments are sought to be used as having the effect, more or less, 
of res judicata. For that purpose a judgment inter paries alone can be ad- 
mitted in evidence, but for other purposes where judgments are sought to be 
used to show the conduct of the parties, or show particular instances of the exer- 
cise of a right or ndmmjons made by ancestors, or how the property was dealt 
xcith previously they may be used under the eleventh or thirteenth section as 
exceptions recognised under section 43 as relevant e\ndence.”(2) This 
decision was followed m the undermentioned case. The judgments rejected 
by the lower Appellate Court were not inter partes but were in suits brought 
' by other creditors agamst the same dcfcndanib, in which the existence of the 

partnership denied m the suit was asserted with success It was held that the 
judgments were admissible in evidence and must be treated as relevant but 
not as conclusive as to the existence of the partnership (3) Serf guccre. And in 
a recent case a house had been passed to the plaintiff by a registered sale-deed 
' by his deceased father , and subsequent to the sale certain mortgagees of the 

father had brought a suit on the mortgage against the plaintiff and his father 
and mother, on which suit the sale had been held to be a sham transaction 
On the plaintiff biingmg a suit against bis brother, his brother’s wjJe and the 
Midow of a deceased brother, to recover possession of the house on the strength 
of the sale-deed, the defendants rehed on the judgment in the mortgage suit. 
It was held by Russell iodj. C. J.,) on second appeal that this case could not 
be distinguished from the two last-mentioned cases, and that the proceedings 
plaintiff in the suit on the mortgage were admissible as relevant evidence be- 
cause the plaintiff and the defendants, either by themselves or their pre- 
decessors, were parties to that suit, and that the said proceedings came 
ivithm the words “particular instances in which the right was claimed,” 
and it was held by Beaman, J., that the judgment in the suit on the mortgage 
was admissible to prove that the genuineness of the sale-deed was then 
questioned hut could not be used for any ulterior purpoae.(4) 
iiojnu V The Madras High Court has also concurted(B) m the judgment given in 

Arm.-.. Gujju Lall V. Fatleh LaU. In a suit brought by the trustees of a temple to 

tecoici from the owners of certain lands in certain villages money claimed 


II) 412: Saranji Bhittiabha* v. Dipa 
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(4) ilaiamad Amn t. llaian (ItHW), 31 B., 
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under an alleged right as dne to the temple, judgments in other suits against 
other persons in which claims tinder the same right had been decreed in favour 
of the trustees of the temple were admittcd.(I) It was said: “ We concur 
with the majority of the learned Judges who decided, in Otijju Loll v. Fatieh 
Lall, that a judgment of the character there under consideration, vis., as to 
whetheracertain person was or was not the heir to another, is neither a trans- 
action nor a fact in the sense in which the words arc used in the thirteenth 
section of the Evidence Act, and that the )udymcnt referred to in that case could 
not be given in cridcnce; but the judgments filed in this case arc not of the 
character under consideration in th.at case ; the question for determination in 
the prerious suits wa^ whether the p.iyment8 then claimed, and which are in 
contest in the present suits, were cLaimablc as of right, and in one case whether 
they were so claimable from n particufar class of persons, vis., Christians ; and 
it appears to us that, when a right of the cluiracter now in question is at issue, 
such judgments are admissible m evidence as evidence of ‘ particular instances 
in wmeh the right or custom vvas elatmed,* and * in which its exercise was 
disputed, asserted or departed from,’ and w.as further adjudicated upon , and 
that the right was a right of the character dealt with under the thirteenth 
section of the Endence Act. The case for the appellants is — and there is 
evidence in support of it m the c.asc before us as to at least six of such villages — 
that, from those who hold lands in a large number of tillages in the vicinity of 
the templC) the payment claimed is demanded as of right, and that such pay- 
ments haVe been made after suit* from time to time brought and determined m 
reference to the liability of persons occupying lands in these tillages ; and this 
being so, we are further of opinion that the decisions m the former suits are 
decisions which relate to ‘ matters of a public nature ’ within the meaning of 
section 42 of the same Act. The question for determination before us is not 
dissimilar in principle from that reported in Naran)i DhtUiabha% v. Dtpa 
£7m<d.(2) The right now claimed appears to us to be as much a right of the 
character indicated in the tlurteenth section of the Endcncc Act as the right 
. ‘ ... - ' the District 

. . • . . ”(3) In this 

. ,■ . he case came 

, _ . . admissible to 

explain the nature of the payments made, vir., that they bad been made after 


to his father’s vendor , (c) an order made in certam execution-proceedmgs m 
which was recited a petition by his father asserting his title; (d) a judgment 
obtained by his father in which his title was recognized Neither the defen- 
dants nor their predecessors were parties to any of these instruments or pro- 
ceedings : held that none of these documents were conclusive, since the defen- 
dants were not parties to them, but that they were relevant esndence as tending 
to show that the plaintiff’s ancestors had dealt with the site as their own for a 
long term of years.(4) In tlus case documents A and D were clearly admis- 
sible as documents of title. D was an assertion of right , C the judgment set 
out the pleas of the parties and from these it appeared that the defendant’s 
predecessors had parted with the property to the plaintiff’s father, though the 
admission was attempted to be avoided by an allegation of an agreement to 
return the property. But as to this it may doubtless be said that the pleadings 


(1) T ^ppopt., 12 M.. 9 (1S87). (1891)(t po«l) j »nd ryfAwli«ya t. r«»Wae*aJtt, 

(2) 3 B. 3. tnpfo M • »» 

(3) Samatamt T. Appan. 12 M, 13 |18S7). (*) rf.iafa.J-i. T. TaiOalfrii., 15 M., 18 

tfltrred to in Byal\amma v. Arvla, 13 M. 24 (1S99). 
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would have been equally cffectu^il for the purpose as the judgment. In B)ja- 
tSfiHunn V. ^IruHn it ^Yas pointed out “ that m Gu))u Lnllv.Fntteh Lall the 
sole object for which it was sought to prove the former judgment was to show 
that m another suit against another defendant, the plaintiff had obtained an 
n<l)itdicfilion in his favour on the same nght claimed, Mxi \t was held that the 
opinion expressed m tlie former judgment was not a relevant fact within the 
meaning of the Evidence Act In the case before us it is not the fid/udicnfion 
which it IS sought to prove, for the point teas never ndpulicnted upon, hut the 
judgment IS tendered in mdence aa proof that in a particular instance the 
plaintiff’s predecessor acted in the capacity of kcirnnvan of a marttmakalayom 
laruad, whoily irrespective of the particular decision arrii-edat m the suit. 
This, we think, is a relevant fAct.’*(l) In this case the document refeired to 
iis a judgment was an entr)* in the Court -dury of the District Mimsif and was 
held to be admissible under section 35, {Hist 

The question has been considered by a Full Bench of the Allahabad High 
Court in the case of The Coffector of (forakhpur v Palakdhnn 51117^.(2] In 
thi* caic the plamtifT, Palafcdhari Singh, had sued a Hindu widow, to establish 
his right of lulieritance m certain \ iltages whu ii had belonged to the widow's 
husband, to have it declared that he had died childless and that she had falsely 
put forwaid a child of unknown parvutace as her husband’s son. The widow 
vas the only defendant, and «he maintained that the child m question uas her 
sou by her deceased husband The suit \v.is dismissed on the merits bv the 
Court of fics>t instance and by tlic Hiuh Court on appeal After the wiijow's 
death the plaintifl brought a suit agam-.t one Da'ip Naram Siiigh, whom the 
Collector as Maii.iger of the Court of WauK had atiepted as the minor son of 
the defemlant lu the tirat suit, and agam»t the Collector as such Manager for 
possession of the same villages upon tiie same grounds as those put forward 
in the fa'inet suit — Urld bv the Full Bemh that tlie judgments of the Court 
of first nistaucft and the High Couit m the f<nmer suit did not operate as res 
judicata III the present suit, but (Rrodhuist J , dissenting on this point)(3) 
that they were admissible in evidence m the pie.sent suit Held, per Edge, C. 
J.. and I'jTiell J , that the judgments were not admissible unilet the eighth 
section 01 the ninth section, nor was euhet of thorn a ’ transaition,” or a 
“ fact." withm the me.uimg of the thirteenth section But the record and 
not the judgments alone m the former smt ua*. admissible iindei the clause (t) 
of the thirteenth section, independently of section. 43, as evidence of a 
particular instance m which the alleged right of the plamtiff to the pioperty 
now in suit w as at the time dainird and disputed, the word “ ' right,’ ’ in both 
clauses fn) and (b) of the thirteenth scitiou, including a right of ownership, 
ami not being confined, as held by the majority in (7iijju Lull v Fattch Lull, 
to mcorporcal rights. But the rmsons given lu the judgments m the former 
suit for the decree could not he considered m the piesent suit Held per 
Straight, J., that under section 43 of the Evidence Act the question was 
wiu'tlier tlie exislemr of the former judgments was a fact in issue or relevant 
under some other jirovisions of the Act. Hero the question was not as , 
to the cijsfencr of the fonmr judgments and decrees as a fact m issue or 
relcN aut fact; but though section 43 declared judgments, orders and decrees, 
other than those mentioned in section 40, 41, and 42, irrelevant qua 


l) IS M at |>p :!l. Jl (lS‘>l). /kriiiMvinit ronclusiuiit i>f tlint JuagnieiU 46uj;u ^at{ ▼. 
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juijQmcnU, ord»*r» anti dpcrprs, it did not make them absolutely inadmissible 
Ken they were the best evidence of somethinft that mlftht be proved aliunde. 

The former judgments and decrees were not themselves “ transactions ” or 
“ instances ’* within the meaning of the thirteenth section ; but the suit in 
which they were made w as a transaction or nn instance in which the defen- 
dant’s right as the living son of the widow’s husband to obtain proprietary 
poss ssion of his father’s estate was claimed and recognized, {!) and, to 
establish that such a transaction or instance took place, they were the best 
evidence. Per Brodhurst. J. : That for the reasons given by Garth, C. J., 
and Jackson and Pontifex, JJ.. in Gu})u Lull v. Fatfrh Lull, the judgments 
in the former suit wore not admissible in evidence. Per Mahmood, J. : That 
for the reasons gi\en in the dissentient judgment of Mittor, J., in Guj/u Lall 
v. Falleh LaU, the former judgment of the High Court w.as admissible in 
•‘vidence. 

The Privy Council have in three reported instances admitted in evidence FnTyceun 
judgments and.ordcrs not between the same parties (2) 

Where to actions of ejectment by a zemindar, the defendants pleaded a 
ghnUrah tenure of the mouzahs in dispute under permanent rnoturruri and 
ifiir-wioi-urrun rights at fixed rents from before the deccnmal settlement, it 
was held that certain decrees m 1817 and 1845 relating thereto, to w’hich the 
zemindar’s predecessors m title were not parties, but which sustoined the 
defendant’s claim to hold at fixed rents, were admissible m evidence, as 
shewing ohcichI pojscMion and assertion of title many years ago . and that 
taken with other c\idence, they established the defendant’s possession at a 
uniform rent for so long a period as to raise the presumption that the tenure 
was and is of permanent iiature.(3) The judgments and decrees had also 
been admitted oy the Lower Courts. The first Court was of opinion that 
they might ‘ ' * id that the title on 

which the ' as 1788, and at 

subsequent • . . ‘e decrees . that the 

orders passed m those decrees would not be evidence against the plaintiff’s 
title, nor could they be considered as proving the defendants’ title ; uut that 
they might be accepted to show ancient possession and to show that the title 
was asserted tightly or wiongly many year^ ago. The High Court observed 
that the Lower Court had only used those judgments ns evidence, that there 
was litigation between the parties thereto at the dates to which they relate ; 
and that in former suits the parties asserted the same rights which they 
were then asserting; and that to this extent the judgments were admissible 
e%en though the plaiiitifT was no party to them. Tlie Privy Council made 
no reference to this section. It is true that it cited the findings of the 
Lower Courts without disapproval, but it does not appear whether it 
approved of them. These findings appear to ha\e been referred to on the 
contrary for the purpose of answering the appellant's contention that the 
Lower Courts had used certain of the statements of the parties as recorded in 


(1) Sed <iu uhfthfr the judgment could be 
used as a recognition of nght The defendant’* 
right was onlj recognised in the sense that in the 
opinion of the Court if was found to eiist that la 
adjudieated upon. By “recognition’ m this 
section was meant, it is submitted, admitted ’ 
not ■•adjudicated” upon, t. fo»t, but see also 
dbinaeA Chandra \. Portih -VolA. 8 C W. 

<02 at p 415 ; per Ghoae. J., • ‘ or it I* • tranaae- 
tion recoyaMsnj the tight of Abinasb in that pro- 
perty inthin the roeawng of a, 15 of the Endeoce 
W, LE 


Act and Oajja Loll v Fallth Lnll at p Idl , per 
Jtilter, J . where he held that the judgment was 
reterant because it rteognttd the right of the 
plaintiff and made therefore the existence of the 
fact in issue in (he subsequent suit highly 
probable 

See Tepii Khan r Kajont Hohyn, 25 C.. 
522; a c.2C W N.. 601, 503 (I89S). 

(3) Jiam Kanjan V. Kam .Varoin. 22 Ind. App., 
«0 (1691). sc.. 22 C.. 531 
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the judgments as evidence against him. The privy Council by refeience to 
tie findings show that they did not. But the gTonnd on which the Piivy 
Council itself admitted the evidence was that inasmuch as by the eailier 
iudgment a decree for rent was given at a certain rate at which rate the land 
had all along been held, it was competent to use the judgment as evidence 
showing the rent paid for the posaeasion at aud prior to that date then 
nearly 80 years ago It was not the correctness of the decision, but the 
fact that there had been a demjou that was established by the production of 
the judgment , and the eiciatence of the judgment was admissible as a fact la 
issue under section 43, The result of this decision appears to be that 

the judgments were admitted under section 43 as facts m issue and also (if the 
Pri%’v Council be taken to have affirmed the decision of the High Court on this 
point) as endence of assertions of right under this section. But neither Court 
treated the judgments as adjudications having the effect of a kind of qualified 
and iuconcluaive res judicata (2) 

In Bhttta KviiKar v Kesho Perahod MiascrJ^S) their Lordships of the Privy 
Council, speaking of a judgment in a former suit against one of the defendants, 
Baeha Tewan, observed- “this deiision is not conclusive against Bacha 
Tc-wan, as the suit was not between the same parties a% the present sidt, but 
their I.ordships agree with the Subordinate Judge that it was admissible as 
evidence against him “ In this case a decree obtained against the defendant 
that a mil was revoked was held not to be res judicata m a suit against him 
brought by other plaintiffs, but admissible as evidence against him. There is 
no mention of tins section in the judgment and the grounds upon which the 
previous decisions were admitted are not stated in the report. An opinion, 
however, has been expressed that as the matters in controversy m thosuit 
in which the decree was passed lelated to public charitable purposes the 
prior decision was brought within the terms of section 42 winch treats of 
judgments relating to matters of a pubhc nature.(4) ^Vhethe^ the judgment 
might or might not have been admissible on tlus ground, the Authors have 
ascertained from the records of the Allahabad High Court(5) that this was not 
the ground on which '' 
the Privy Council) 

pcTtyln suit as th« b ' . _ ^ . 

and Ramkishen had been in possession as trustee, then plaintifi had no title to 
it ; otherwise if there were no trust and both Ramkiahen and Bacha Tewan 
had beneficial possession. The fifth issue, therefore, was whether there -was 
a trust, and this involved the ouestion whether Bhawam had revoked the will 
creating the trust. The second and fourth issues were as to the time since 
when possession had been held and what was the nature of the possession of 
Barakishen, the plaintiff’s alleged predecessor, and of the defendant Bacba 
Ten art. These were all facts in issue. As showing that they did not hold as 
(ru|>tees, ciidciicc was given of an agreement of the 4th January 18D0, under 
•which Bamkisheii and Bacha Tewari held the property m moieties as proprie- 
tors, an agreement wliich was suhvcisive of the provisions of the will had it 
been • ” 'he fact that they got possession under 

the a, . . he defendant as proprietor on the 4th 

Septe ■ • (which is that reicrted toby tb® Brivy 


(IJ I'ff Cttilt, J CAaitJra r. I'ofetk 

yal),, 0 c. vr. x.. 405. 40s (ickhi, m* jndf. 

pifpt. 6enr»Tfp, vu not •# i>r«rf tUt 

Ihr^amouDt drrrrfU (he eomret amaunt {<*f- 
atle, but that tliat ['•rUrular amcont waa bjr the 
Jeeree ina<lft payable, ib . at p. 4|lfc 

Whicb ajpear to bare b»n (be tiev eaters 


tamed by Chose, d.,)n the iast-mentionedamt. 

(«) 24 I. A.. 10 (1897}. 1 C «' N , 205 
HI AtiniuA CAanJra r Port,K A'alA, 9 C. IV. 
X.. 402 (imh at p. 400 . prr CeUt, J , this aaa 
doubted by Cboae, J., in ttie aarac ca»a ; are p- 
4H. 

(t) See Apptltin. 
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Council), by which ccrtnin outsides fought to have it declared that the estate 
was in the possession of Dacha Towari (who was as well as his mortgagee, a 
party to that suit), as a trustee under the will. It was, however, held in that 
suit that the will was revolved and therefore the property was not subject to a 
trust At the drtc of that suit Dacha Teweri wps in possession of his nioicty. 
He continued to hold after the suit and held under a title which negatived the 
tnist, namely, the title declared hy the judgment in question. “ This decision 
(the Subordinate Judge said and. as the I’ris’y Council held, correctly) in the 
opinion of the Court is ndinlssihle as evidence against Dacha Tewari, although 
the plaintifi was not a pattj* to it — as showing the character of the fosscssion 
of Ramkishen and Dacha Tew ari over the estate m respect of which the agree- 
ment of 1850 was made.” * He could not after this decree have held as trustee 
when the trust was negatived hv it. The judgment was therefore relevant 
and admitted not under this section, but its existence was either a fjict in 
issue under the fort 3 ''third and fifth sections or relevant as explaining a f.ict 
in issue under the forty-third and ninth sections. 

Neither of these decisions appear to affect the Full Bench decision in 
Gufju LnU V. Fatteh LaU. 

In the later case of /liiiomoiii Choicdhrnni v. Bropmohini Ckote(}hrant{l) 
ill which, howexer, this section was expressly referred to, the facts were as 
follows : — The suit was instituted by B. M. C. as the widow and executnx of 
11. A*. C. against J. C. to recover possesion of certain land on the allegation 
that It was partly a reformation on the original site of, and partly an accre- 
tion to, certain of her villages. In 16CC, J. C. commenced to raise deputes 
as to the possession of II. .V. C. whereupon proceedings took place in the 
Criminal Court under section 318 of the Criminal Procedure Code, XXV of 
1861, m the course of which //. .V. C. was found to be in possession of the 
land, aud an order was passed b)’ the Magistrate confirming Lis possession. 
Some time after, a third party, a neighbouring proprietor, commenced a 
dispute which also terminated by an order of the Criminal Court under section 
530 of the Criminal Procedure Code (Act X of 1872), dated 19tL June 1876, 
in favour of II. N. C. In 1888, further possessory proceedings took place m 
the Criminal Court uiidet section 145 of the (iimmal Procedure Code of 
1882, as the result of which the defendant J C was found to be in posses- 
sion, and by an order of Slst Hocember, 1888, she was loufirmed m posses- 
sion of the land in dispute. The tiubordmate Judge dismissed the suit and 
rejected the Criminal Proceedings of 1876 as being inadmissible m evidence 
against the defendant, she not having been a p.irty to them The High Court 
in appeal admitted these proceedings as being relevant for the purpose of 
shownn" the identity of the laud claimed in the suit xxith that which was 
claimed in 1876 and as showing that it was in eiwtence at that time. On 
appeal to the Privy Council their Lordships obser\-ed. “ These orders (made in 
1867, 1876 and 1888) are merelj' pobcc-oiders made to prevent breaches of the 
' ' '* ' ‘ ’ ”” of the Criminal 

■ . : ■ . . le property) the 

' ■ . lossession of the 

• . _ , . I IS m possession, 

the Magistrate is to make an order declaring such party to be entitled to 
retain possession until evneted m due course of law and forbidding all dis- 
turbance of such possession until such esuction. The Criminal Procedure 
Acts m force inl866 and 1876 were to the same effect These pohee-orders 
are, m their Lordships’ opinion, admissible m evidence on general principles 
as well as under the thirteenth section of the Indian Endence Act to show the 
facts that such orders were viadc. This necessanlj' makes them evidence of 


(1) Dinonw*, CAouxiAran. v. CAwn/Jraii., » O. 167 (IS-Jl). .. c.. J. A.. 24. 
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tbe foUomng facts, al! of which appear from the orders themselves, viz., 
who the -parties to (he dispute were ; what the land in dispute was ; and who 
was declared cntilfed to tetam poaaesaion For this purpose and to fftt? 
extent such orders ate admissible lu cvideucc for and against eveij' one 
when the fact of possession at the date of the order has to be ascertained. 
If the lauds referred to in such an order are described by metes and bounds, 
or by reference to objects or marks physically existing, these must necessarily 
be oscertanied by extrinsic evidence, »e. the testimony of persons who know 
the locality. It the orders refer to a map. that map is admissible in 
evidence to render the order iutelUgiblc . and the actual situation of the 
objects drawn or otherwise indicated on the map must, as m all cases of 
tins sort, be ascertamed by extrinsic evidence. So far there appears to be 
no difficulty. Iteporls accompanying the orders or maps and not rcfetied to 
in the orders may be admissible as hearsay evidence of reputed possession 
(Taylor on Evidence. | 617). But thev ate not otherwise admissible, unless 
they are made so by the thirteenth section of the Indian Evidence AcU 
To bring a report within that section the report must be ‘ a transaction in 
which the ri^t or custom in question was created, claimed, modified, 
T'-cognised, asserted or denied nr which was inconsistent with its existence.’ 
These words ate very ivide and are wide enough to let m the reports forming 
. " ’ '■'76 and 1888 Their Lordships are of 

. it cn in lecemng the report made m the 

• of which Ml Cohen objected. ” 

It is true that the Privy Council refet to this section but their judgment 
shows that the " pohce-otdecs ” as they ate called but which were apparently 
the judgments or orders of Magistrates m Proceedings, under section 146 of the 
Criminal Procedure Code, were also admissible on *' general principles.” IVhat 
these are is not stated. But as the .Tudwial Committee has also held that 
before a document can be admitted <t must hv shown to be admissible undet 
the Evidence Act it must have here referred to some other section than the 
present one. This being so the expression of opinion as regards this section 
lias obtJer In fact the judgments or orders were admissible as facts in issue 
under the fifth section. The suit was to recover possession, and it was 
obviously admissible to show on the question whether a patty had ■oosses- 
Rion at a particular time that an order bad been passed retammg him in 
possession. It might, of course, have been shown that notwithstanding, 
such order he had not or did not get possession, but in the absence of 
such evidence the presumption would be that was ordered to be done was 
tarried out. It is, however, cleat that neither as tacts in issue nor as 
“transactions” nor “instances” under this section were these orders 
treated as a kind of inconclusive res adjudicota; that is, it was not the 
correctness hut the fact of the decision which, was relevant. Were it not 
tiiat the judgment of the Privy Council refers to this section it would 
create no difficulty at all. With all respect, however, it may be questioned 
how the order of the Magistrate could be a “ transaction ” ot “instance” 
of the character mentioned in tlus section, except on the ground that it 
‘‘recognised” the tight to possession of a particular party or was “ incon* 
sislent ” with the possession of the oppoMte party as to which, see post. 
Wiiat the reports wore winch were admitted is not stated in the decision, 
hut this matter docs not immediately touch that under discussion. It 
does not appear that the section was ongiually intended to refer to judg- 
ments, but to the acts and statements of persons which may be submitted 
for the consideration and detemination of a Court and not to the judg- 
ments, di-crces and orders of the Court itself. The section itself which is 
intelhgihle enough seems to have been intended to refer to matters such as 
tUo^e given in illusttation of it. Connderable difficulties, however, arise 
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- • ' ’ last(I) expressi}' 

■ iidet tWs sectioa 

or “ instance 
to be otherwise, 

the further question is as to the use which may be made of judgments so ad- 
mitted. It 18 not possible with certainty to sar anything as to the last deci- 
sion of the Privy Council .as the particular grounds on which the judgment of 
1876 was held to be .admissible under this section were not stated. Possibly 
it was admitted as a recognition of tight, or as bemg iiiconsUteiit with the right 
claimed by the defendant, or as endeiice of an assertion of right on the part of 
the plaintiff. It is the last mentioned ground that the argument for the ad- 
missibility of judgments has commonly been founded Acts of ownership in 
respect of the subject-matter of a htigatinii may be shown by proof of parti- 
cul.ir transactions or instances of the fh.iractpr mentioned in the section. 
These may be transfers of property smh a-, gifts, sales, leases, mortgages or 
acts of enjoyment, such .as the artini) e\em‘.e of a right and the like. A claim, 
however, may be asserted or denied m ^ Utigatiou as well as m or by any other 
of the inodes mentioned. It ha'^ thcrefoie been said that such a litigaUon and 
not merely the judgment or decree oiilv(2) is a transaction^) or mstance(4) 
within the meaning of this section and that the judgment and decree are ad- 
missible as evidence of the litigation lu which they were rendered and pronounc- 
ed (51 III this view of the r.ise the relevjnt f.ut is the hngution, and the judg- 
ment 18 only the proof of it. There may be cases ui uliich d judgment is the 
only proof of the as'icrtions of the parties. But it ni.ty be objected that a claim 
(8 asserted or denied in the pleadings m the lsslle^ or in the er’idence given 
in support or denial of tho.'C issues If these aie availaWo. ate not they the 
proper evidence of the claim mode ' The judgment is the ludicial opinion 
rendered on the clauu* of the parties It |^ not their i laini tnough it may in 
common with other parts of the proceedmgH mord it Whether judgments 
tun be «.aid to recognise or be iiKonsistent «ith rights ha« already been dealt 
with III short great difficulties ensue m th*- .ipphcution of this section to 
judgments. But whether admissible under this section or not, it is cleat that 
the ieaaoii«(6) given for u former judgment or decree cannot be relied on to 
shou that m sub-sequent litigation either of the parties were right or ivrong in 
thru assertion or denial of the claim litigated anti adjudicated upon. If in a 
suit by .1 against B, the former a'^^etts a claim which is declared to be well 
founded by the judgment in that suit . such imortion may be evidence m a 
siib'iequeiit litigation between A and C, tcmluig to show that in the last 
mentioned litigation A is also entitled to a decree But the opinion given in 
favour of A iii the first suit is not relevant to prove that the judgment 
Bhoiild also be la Uia favour in the subsequent suit So to use n judgment is 
to use it in respect of the jutfiewf opinion which it coutams. Such an opinion 
may hme been given on a different state of facts and was moreover 
rcademl in the absence of the parties sought to be affected by it. Judg- 
ments con«idert-d us judicwl opinions are only relevant under ss. 40-42. In 
thiH ro'^pect and to this extent the law appear.^ to be the '‘aine now as it was 
before the Privy Council decisions which have been said to m.'iteri.illy qualify it. 


It) 0>%i»ni-ni <Aov*Mrani * 

Vh.mJhrnM,, I'., l*: flSS*!) 

(3) IWterl'ir (I'lnilk fiu' V i’tlliihikan. A , 

11, 35. S'* Tfjiu Kh/in ». ilahua, 

SV IV. .V.. 50). 501 » t., 

(1) . t. |ij) IWi— ITo. li uprins )i0»rrcr 
« •I'tii-wliAt foncl u<r ■>( l'invu;>ie' lo call S )i(J> 
• trstiMiOeu. 

(II /&.. V. ante, |i|.. lO-I -1*0. Janttaallak r. 


Kumaat Ktnl, IS C , 355 (1SS7|. Hamtaami v 
Afiana. IS M . 0 (ISSTI 
fS) Ttp<t Kkoyt £a;t>n> 2 V IV. K • 

e»l. sm (ISOS) . B t . 23 a. 522 . H M Ah/on 
T. flara CionJn. S .1.. lf)0 of 1002. C»l. If. C,. 
1 Jitti HUM. 

(6) Till CcJlahr u/ Voralk/iur r I'olaldliari, 
IS.%. I (ISS9). Al'pii ». Ihira Vkan'lra. »uj;« 
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The decision of the Full Ileiieh holds that a judgment not in rem or of a 
public nature and not infer pnrtrs is not relevant under this section “ as proof 
of the particular point it decides ** in the sense indicated. The sole object 
for which it was sought in this ease to prove the former judgment was to 
show that in another suit against nnotlier defendant the plaintifT had 
obtained an adjudication in hts l.rvour on the same right claimed. I'he 
plaintiff in short said “ another Court has decided the same point in my favour 
so the decision should be in my favour again.” The dissentient Judge thought 
that because the paintiff produced this prior fa\ourable decision it therefore 
rendered the case of the plaintiff in the subsequent suit more probable. No 
decision of the Pri\y Council has ever eaiictioncd such a use of n judgment. 

But the existence of a judgment may be a fact in issiic(l) or othenvise rele- 
vant.(2) Thus, if A has obtained a decree lor the possession of land against 
B, and C, B's son, murders A in coasequence, the existence of the judgment 
is relevant as showing motive for a crime.(3) So again in a suit for malicious 
prosecution the judgment in the criminal proceeding is evidence to establish 
the fact of acquittal, the fact, namely, that the criminal proceedings terminated 
in favour of the plaintiff m the civil action.(4) Again a reference to the finding 
of a judgment may explain tlie character of a party’s possession and the nature 
of the enjoyment had in the property m suit.(5) And so the finding of a 
judgment may be referred to in all other cases where the record is matter of 
inducenient or merely introductory to other evidcnce.(G) And judgments are 
admissible where sought to be used to show the conduct of the parties, or to 
show particular instances of the exercise of a right, or admission made by 
ancestors or how the property was dealt with previously.!?) Other instances 
Are afforded by the Pn %7 Council decision cited. 

Judgments, orders and decrees relating to matters of a puWie nature rele- 
vant to the enquiry, that is, public or general rights and customs, are relevant 
and admissible, but ate not conclusive proof of that which they state (8) 

The existence of any custom or right may be proved under this section by 
evidence of “transactions” or “ instances.” (9) A statement contained in right 
anj’ deed, will or other document which relates to any such “ transaction ’’ 
as IS mentioned in clause (a) is relevant, if the person by whom such statement 
IS made is dead or cannot be found, or if he is incapable of givung evidence, or 
his attendance cannot be procured without an unreasonable amount of delay 
or expense.(lO) The statement, written or verbal.givmgthe opinion of a person 
not called as a witness for similar reasons, as to the existence of any public 
right or custom, or matter of public or general interest as to the existence of 
which he would have been likely to have been aware, is relevant, provided it 
were made before any controversy as to such right, custom or matter had 


(1) Bam Banjan v Bam Xaratn, 23 C. 533 
(1894), Dxnomoni Choudhrant v Brojomnhiai 
I'hctfdhrant, 29 C , 187 (1901) 

(2) Apparently (amongst others) under this 
section Dinomom v Braiie’iohini Choirdhrant, 
supra , though it should be noted as already stated 
that ui one sense the opinion was obilrr as the 
Judgment in question was held also to be adnii». 
eible on general principles , v ante. Bam Baitjan 
V. Bam Xaratn, supra, if that decision adraitled 
the decrees also on the grounds stated 1^ High 
Court In so far as it maj be held that theae 

decisiDiia admit judgments under this section they 

ai>i>ear to have allowwl the law laid down in C«;j« 


Ball V Fallth LaO, according to which the section 
did not apply to judgments at all 

(3) S 43, lUust <dj 

(4) T e 43. foU 

(5) /’eary J/uAon v Urobomoyt Itabta, 11 ('. 
749 (18SS) . V oale 

(6) &ee Commentary to s 43, ptwl 

(7) Lalakman \ Amrtt. 24 B , 598. 599 (l9(Kl) 

(8) T 6 42, poet, and note 

(9) Btt in Munyaldaee v. J/an- 

gatdai Xalktibkoy, ID B . 543 , obeerrstions on 
proof instances 

(10) &.32.C1. (7). poet, and Uerronalk J/al/ifi 
T Xtlfauand, lo B. I. K . 263, anlt 
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ariseii.{l) When the Court has to form an opinion as to the existence of any 
general custom oi right (this includes customs or-rights common to any consi- 
derable class of persons), the opinion as to the existence of such customs or 
rights of persons who would be likely to know of its existence, if it existed, are 
relevant, (2) and the grounds upon which such opinions are based are also rele- 
vant, (3) Judgments, oiders and decrees are relevant if they relate to matters, 
that is, Tights and customs, cd a pitWic nature, but they are not conclusive 
proof of that which they state.(4) “The most satisfactory evidence,” it 
has been said, “ of an enforcement of a custom is a final decree based on the 
custom ”(5) Customs being in derogation of the general rules of law, must 
be construed and proved stnctly (6j In Ramalakhmt Atnmal v, SMvanantha 
PeTumal Sethurajjer the Pnvy Council said — “Their Lordships are fully 
sensible of the importance and jostic e of giving effect to long-established usages 
existing in particular district* and ttmilic* in India . but it is of the essence of 
special usages, modifying the ordinary law of suvceB«ion, that they should be 
ancient and invariable , and it )s fimher essential that they should be estab- 
lished to be so bv dear an/i tinamhtguous endence "(7) The course of practices 
Upon which the custom rests must not be left m doubt but be proved with 
certaintyjS) “The most cogent evideni e of custom is not that which is 
afforded by the expression of opinion as to its existence, but the examinatiou 
of instances in which the alleged custom has been acted upon, and by the proof 
florded by judicial or revenue records or private records or receipts that the 
custom has been enforced.”(9) “ The acts reijuired for tb’ estabb'shmeiit of 
customary laAv ought to be plural, uniform and constant. Tliey may he 
jndinal decisions, hut these are not indi.*pens.ihle f or its establishracut, although 
gome have thought othefwi8e.‘’(10) The evidence should be such as to prove 
the uniformity and continuity of the usage and the eoimction of those follow- 
ing it, that they were acting in .ucordance with law, and this conviction must 
be inferred from the evidence Evidence of ads of the kind, acquiesceiuo in 
those acts, thejr publicity, decisions of Courts, or even of panchayats upholding 
such acts, the statements of experienced and (ompetent persons of their belief 
that such acts were legal and valid will a]) be admissible, but it is obvious that, 
although admissible, evidence of thi-s latter hmd will be of httle weight if un* 
gupportvd by actual examples of the usage asserted. (H) A lustomary right to 
impose a charge is not proved when all the ••udence of such custom is the tes- 
timony of .1 single witness who s.»ys that h** paid it, and accounts extending 
back to twenty-five years, which show th.it demands for the charge were made 
on certain tenants, but which do not show that it was ever pai(J.(12) What the 
law reejmres before an alleged custom can receive the recognition of the Court 
and so acquire legal force is satisfactory proof of usage so long and invariably 
acted upon in practice a'l to *how that it has, by common consent, been 0 ub- 


H) 8 32. cl. \i). /**• 

(2) S 40. 

(3 1 S .M, jf’fl 

(♦) -I-. /iO»t, and itUft 

ISI .Vol > JknnWa .Val. ttt \ , SaS 

<«> HntpurtM x. Shr., 3 1, A, e«5 

D'li Ma-IAu/. r. Jtti Kri■>^l,n. 7 It L. R.. I.M. 

(7} /.’amn/all’nt .Immot x, .SiivKMiMalila 
pfrumoJ. 1" W. U , 553, enfc, Jtnmmof /’octeh 
JC^ar T. A’a-ir, SO C. W. 

(8) .‘‘VcraM»a»,i.i Ptrumitl r J/ttilntja, 

3 Mwl. !l !l . 77. aaU. 

(»| Atfctau* ha, X. U>atr Siam. I. 

I" Tumcf, J. t ai to j.ftiof of iii»Unc-« •»« PaAt. 


iHtlfha, \ IMai, 3 n , 34 (1877). 

(I«) Tam Ctami herh hara, 3 JCkI. H. C K . 
h7, aalr. Aj to the pluraLtf of acts and the 
Aav* primadi iti the case of an alIe(pHioi» of 
tnaloin, lirMw BanrhndJax v hanyj] 

II. MS. 117 (1817). and trf furtWaito 
mN>. the ra<p nf Itahtm/il’ial v. Ihrhni, S B.. 
34 (IS77) 

(U) r.'a/ahyirta ». ft'ujiapi/iai/yiH. 7 ilvl. H- 
C n. 254(1873)5 l>utw«AVo«,o{. /II ojA \r. Krna- 
pj, /Bart. 7 M . 3 (18R3( 

||2J A'HiMfu HM, V. Xai/a'jntamI T/uxmbhit 
XaxtUr (W>7), 31 M . 17 ; and *«. Prary J/«i«a 
Mat'/lr* X Jid' Kumor .I/ol-r/f- ( 1 !N) 0 ). II 
C. U\ y., M 
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mitifsl to a« the r»tahli«}ir«l ^ii\rrninc Till** »il tli** piTliniUr rl.c«c or 

tlUtrirl or ronritn’.(l) 

I/va 1 H«ac'' {<frf<^rhnt). if u rrafly Ix’iiic a ru«tnni prr\alrtit oNtr n 

«hoV ilirtrirt niul Jioi ronfm^l to onr partinilar r«tfttr rnii'l, from it< niiivrr- 
fftlity, In' morr rA»ily nj«rrptiW o! proof than famify ni»lom or ii»ac*'. To 
prove A local rii«lom th** r\|i\»*n<T mti'l I*** prrci»r mill rotirIu«i\c.fi!) Sc«> 
the unilcrmriilinnrtl ra«e ol*«ervationa on the ti»ace of hooV* of hitton.' to pro\c 
inlofal ru«tomf3) 

A ra«1e^iiiitoTn prohihitinj; whlowa frttni Ailoptini:, i* oiw which hefnre the 
Court ran pivr jiitlicul rflrcl to it, oii$>ht to l*r r«tAl)h<hM hy scry clear proof 
that the ron*riencr of the memWrA of the (A«le hail come to rcf:artl it for- 
I'iilileii, It Tn««t he i>hown that a uniform mnl prc«i«iriit ipa^je hna mnnMe.1 
the life of the ra»te.(f) 

In onlrr to c«tahh«h a family -custom nt variance with the orclinar}’ law 
of inheritAncr. it nccc««ATy that it ehoiihl he c«tnh1i*he<l hy clear anil piMi 
live proof.fri) (v. fintr). To r«tahU'h n Iru/ocAor or fnmily*ciMtom of,«lp«c ml 
one At lea«l of two thinp innit \»e ahnwu — cither a clear, tli^tinct niul po«iti\i‘ 
trailition in the family that the/ti/acAnf exiata; or n lone acrici of instance-* 
of miomaloua inheritance fr<im wluch the iMl/icA/ir may he inferrcil (0) U m 
'Aid in the ra«e of .’JorncMA S\ttjh v. Khf^tun S{nQh^^) that “ to lceah«f mi> 
«1e\naiion from the etricl letter of the Iaw, it ic iiece'«ary that the ii'ape «hoiilil 
have been pre\aleut «liiriiig n lonp Aiiccexsion of nncc'toM, when it hetomt"* 
known hy the name of tiilircA/rr.*' Uy « di'tinct Irnilition m the family mip 

E licA the*phrc of ancient example' of the appUeation of the u«.ij;p.(8) It ha-* 
een ilnuiiteil whether evnfence of the act* of a Binplc family, rrpujjnant or 
aiitaj!oui«tic to the fjeneral hiw, cun c'tahli'h a vnliil custom or ii'ane. Tfiere 
It. however, nothinc to prevent proof of «uch a family ii'a^p.(O) The Courts 
will, from nuKlern uniform usage, presume im nnlermitcly nncient usage of the 
like kind, m the ah«ence of circumstances leading to a eonlrarj’ inference, hut 
no such presumption can he made where the practice is traced to a recent 
agreemcnt.(lO) Well estahlinUed discontinuance must he hold to destroy family 
custom and usage, (11) As to “ Usage of Trade,’* v. post. 

It must he proved that the right or custom shown to have been exercised 
on some particular occasion is the same with the right or custom which has to 
he proved. In England the customs of one manor are not admissible to prove 


(1) .Siro«iidsj<i Ptmmnl V. .Verts RoiiwNnTn, 
3 Mid II. C. R,77. anlt 

(2) Ttknrl t. Tfin'lnf ifcwjrjpi. *0 IV. 

R.. 157, onK 

(3) ValMM r. 12 M., 497 

(IRSS). 

(4) PaltJ VaiviravaH y. I'nltl .VaaVsl, 16 B . 

470 (ISOl): lee Ju/jmah/intfin y 

ilaiujaldn* X^hvJiKai, 10 1) , S2K, ault. 

(6) Raji iVuj'ixJw V. Ryujfini'iuUh A’«re»i«, W 

U . 1864, 20, anic For recent I’rlTj Council 
decisioni on family cu»tom, »e« Nura Pot y Jo* 
Pol, 19 1 (1896); ,Vo8<*8 Chuntfer y. Satru- 

fhoK t)lutl, 29 C , 343 11902) ; in which decree* not 
infer jaritt were admitted *» evidence of eortom , 
CAandita Bokth y' .Vuma A'unuwr, 24 .S'. 213 
(1001) ! ee« also ilailalht .4nni v. R»f,Uirojr>t Jfu. 
doltar, 24 M., 650 (1901). [Jljgmtion of Bmdn 
lubgect Of French India— custom ] 

(6) .V'lAarani BiranofA v Ram Samytm, 9 
B L. H, 274, 294 (1872) 


(7) 2 BrI Ilep . 116 ; Kow Bd , l47 

(8) J/oAoroRi IhnnalK y. Baboo Rom. supra, 
293 , us to (MfnrAnr determining succession to an 
importible estate, se« Ryhrarnnaya Pandi/n y. 
Stat Safiramanj/a, 17 M, 316 (1891); .VnAciA 
Ctundcr t .SofnijAan DM, 29 C.. 347 (190’) 

(9) Tara Chand T RttL Ram, 3 >bd H. C. H . 

37, 68 (1686): 3fad/tavrav Raghavtndra y. Bat. 
tnsAiui, 4 Bom. U 0. R. (A C ). 113 (1886). 

distiagaished in Bha* ^aiui;i T. SuadmlMi, 11' 
B. H. C. It , 271 (1874) : .Vusnnuif Parbali Knar 
y Ran* Chaadrapad ATuar, 8 O. C , 94. f!tt alio 
Mayne'* Hindu Lav, { 61, eth Kd (1892). 

(10) Bhau A'aito^, v Sundrahai, 11 Bom II. C. 
B , 271, oiife, folloinng Sitpitrd \ Paynt, 31 L. 
J. C P , 297 i and Lord ir«f«fpart v Fennel, 7 II. 
L., 670, see also Ramosonii v Appan, I* Jf , 
14, aatr , and Joy /visAen v. Doorya A’amin, 11 
W. R , 38. nnfe. 

(11) RoorenifraiuifA ilattamtit IlttromoMt, 
10 W R (P. C ). 35 (1866) ! I C . 195, ante. 
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Usase ot 
trade 


the instance of another unless some connection can be shown between them, as, 
for instance, that the custom in question is a particular incident of the general 
tenure which is proved to be common to the two manors.(I) So also where 
evidence of a ngnt exercised in a particular localit)’ was given, it was said ; 
‘ ‘ Ownership may be proved by proof of possession, and that can be shown by 
acts of enjoyment of the land itself , but it is impossible in the nature of things 
to confine the evidence to the very precise spot on which the alleged trespass 
may have been committed erudcnce may be given of acts done on other parts, 
pronded there is such a common character of locality between those parts and 
the spot m question as would raise a leasoiiable inference that the place in dis- 
pute belonged to the plaintiff if the other parts did. It has been said in the 
course of argument that the defendant had no interest to dispute the acts of 
ownership not opposite his own land but the ground on which such acts are 
admissible is not the acqmesrence o! aiu party . they are admissible of them- 
selves ■provno vigore. foi they tend to proie that he who does them is owner 
of the soil . though if they are doue w the abscii/ e of all persons interested 
to dispute them, they are of less weight — that observation applies only to 
the effect of tlie ev\dence.”{2) Sec notes to 42. post 

It has been said “ that these words are to be understood as referring to a 
particular usage to be estabbshed by evideuu* and perfectly distinct from that 
goneraJ custom of merchants, which is the universal estabbshed law of the lard, 
which is to be collected from decisions Iciral principles and analogies, not from 
evidence tn pais "(3) Thus evidence o! gi»ner.il custom is not admitted to con- 
tradict the law merchant. A custom or usaire of trade must in all cases bo con- 
eisteut with. law. (4) That law has houeior been groduallj' developed by 
judicial decisions, ratifjnug the usage of met* hants in the different depart- 
ments of trade , wliere u general usage has been judicially ascertained and es- 
tablished, It becomes part of the law merchant w hu h Courts of Justice are bound 
to know and recognise ; but it is not easy to define the period at which a usage 
f .0 becomes incorporated loto the law nierchant (5) Mercantile usage should 
be proved by eudonce of particular mstaines and transactions in which it bus 
been acted upon, and not by evidcute of opinion onlv (6) Usage of trade may 
be proved by multiplying mstancei, of usage of diffeient merchants if it appears 
to b<’ the same as that of other merchants (7) With reference to the evidence 
necessary to support an alleged usage the Piivy Council said that “there 
needs not either the antiquity, the uniforoutv or the notoriety of custom, which 
m respect of all these, becomes a local Ian The usage mav be still m course 
of growth It may letjurte evidence fm Us support m eaoU case , but in the 
reMilt It 19 enough, if it appears to be so well-known and acquiesced in, that it 
may reasonably be pr«sumed to have been an imiredicnt tacitlv imported by 
flu* parties into their contr«ct.“(8) The usage must be shown to’ be certain, (9) 
and reasonable, (10) and so unn-ersaHyaccjmesced m(ll) that eiorybodviu the 


(I) Mnrijaur'l An/jUst’j T Lor4Hathtrtim, 10 51 
a U.. 233 , »ndT«rlor, Er.. J32tl; I'oscoc, X P 
K> .<1 . 04 tu DiaQorial riglilf. ttmottia* 42, 

12) T. IIWk)™#. 2 31. A W., 326. prr 
I*»rkr. 71.: T*jlor. Er , 303. 310s U,cnlf 
(3| I .Smith, L. C*t , Otb EA, 691. 882 
(1) ilry^rv. lifter. 16 C. U. X. 6 ,860; lodtu 
I'outrsct .let. « I. , 

(5) l’.o>..or, N 1'. r , 24. 25, •ml <.a«M there 

cilwl V 

(S) Jlaelentie r Ounlop, 3 31>cq;. H. I- Cu . 
22: < ujiiiiit^Xpn t. FauKtaniue, 0 A. A 1*.. At, 
lul «•« 42. y,>I 

(•) I Marl Hroe. \ Itllrirlit AoAli), II 3| , 
4ai (1-477 


(KJ Jngjontohun Ohoee \ Manckcharvi, 7 -A ’ 
led , 2W (las'Jj , f c 4 W B. (P C ). 8 ; per 
Sir J C’oleridgB cited and apj(Ii«7 in Palaldhart 
Rai V. J/anaere. 23 C.. 17a 1«3 (1805) fuMxe 

in laRdboldcr'i eatatej 

10) VMart lims. ; 1 erucrU Xailaa. 11 3t . 

462. tec. ante 

(10) ara/.'i .Toy'll 4. Sarti Keahar}! il Cv . 6 
Bouu 1(. C. n. (A C.), 19 <1871), Raniordaa 
mogtlal 4. AVanainy }/okiinla/, 1 Bom 77. C. li , 
231 (18U37S IMarl JIma. y t elftieU A'odaa 
It 31. 462. 466, dii/c 

(11) ."-ce iyo7/ , CVlomn^. IS 

C. <02 (181*0) . 1 vllarl Urt^. IV</er/« .Y oi/.in. 

II 31 , 462. 466, nnit 
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pArO^iihr Jrfldf {.non* if. or rnfclif tun* if, if fir (oot ffif p.ilrr* (o rftfitiirr.fi). 

If rfffvf t« to lip ci'fii ji. if nitj*l nol Iw iiif oii«i«trii! MifU llir j>rovi«inn'» of 
thr ('oTifrnrl Art(^| or Trputnafif fo. or inrnn*i*trtit tritli. fhr rxprr*' trrni' of 
ffir romraf 1 mmlp l.rlwrrn t!iP part!r»{n) 

J 4 . f-hofunp (fio c.vMrnrc' of fliiy .*‘fnfo of rniiifl— such p.cis show- 

n« infontion. knowlodpo. poofl faitfi. iit'plipf'fU'o, ^n‘•llllcv^, ill-will infrorSUie 

or pomf-tt/lf fownnl" nny jiartirulnr ]»rr>on. or simwjijp flip c.vi'J- or 

trnrf* of niiy of hodv or hoililv froliiip — arc* rrlovant, wlien uJ^***^^^^* 
flic oxl‘'l<‘nr<‘ nf any Mirli state of intrul. or liodv. or Imdilv fori- 
iiic. 1*5 in {‘'‘>110 or rcfpvant. 

I'rpinttnftnv 1 .--A fact relevant ji*' sliowinp the p.vistcnre of 
a fplrvant stato of mind must show that tlip statp of mind pxists, 
not peiicrally. Imt m rpfprpnee to Hip parlieular mattor in qups- 
tion. 


Krphinnttnn 2 . -/hit udipre. upon flic trial of a person 
npcuspd of an ofTpiicp. tlip previous roinmission hv the accused of 
an offenrp is relevant witliin the tiicaniiip of this {.ection. the pre- 
v/oifs conw'cfion of such person sfiaff nf^o he a rc/e\'anf fact.f'f) 


llliulmhont 

(«) .{ e «rcii*nj oI frccmni; stolen foo<l« LnoniOK ihrin lo ptnlcti It if provnl 
tliat lir UKN in ixk-^^moh of a (nrticiiUr atoirn nrliclr 

T}ir facl tliiU, At llir attne tiisir. (I!) lir wa« in )AK«<'v<iion of niAin otiicr alolrn 
Articifxi la rrlciant, aa fcntting (osliou tKnf hr knc« cncli And all of Uie nrfi- 
clw, of «liirli lie wu« in j«>*»ov»ion. lo lx* atolon ( 0 ) 

(t) .1 If acctiNHl of fraufliilrntli <irli%erinc fo nnollirr jHT«on A coiintcffsif coin 
vliicii, (It lli(* linir nlirn lip drlncrrU it. he know to l>r coiinicrfeit 


(t) lollarr Ilroi. v. i fflrnl* Aa4a». It M. 
«I.46J. I’hirr r. AtUoct, 4 F. ti F . (ItTf). p" 

RiJW, J.. Fural r Inlernalinnn! Lan4 ( rrJil 

Co . J6 L. J. X. S . 637. 

(2) Aft IX of 1872, •. 1 »oc JladM Ckandtr 
r. tiaitoomar iMtt, 14 II 1> I’., 78 (1874). 

(3) I'blftirl Drrui. v, \tllrtylu Xadan, II 31., 
481; J. G. Smilh r. iw/Aa GMIa. 17 «. 129 
(189’] , note lo I 29, [iraiiKO 0. poMi 

(4) Hiese E^planaliont Mere <ub>tltut«il (or 
tbe onguifll iipIanatiOQ lo • )4, by Act Illof 
t»91. » l(l)i«e *l»o Cr I’r Cwle. • 3U> 
(tet V o( 1898); and B V. yoba A'umor, 
1 C- U. X. 146 (1897), m wbch the olferation 
effected m tbi« aecfion »nd m » Cl ore 
<U»cu»«ed. 

(5) 34 A 35 Vic , c 112. ■ 19 ; /f r. Drajt. 
14 Cor, 85 J n. V, Carler, 12 Q C. D , 622 

(6) According fo Engluh law aach endenoe 
of infentioft in the caae of ladielroenta for receii- 
mg stolen goodt la admissible only subject to cer- 
tain limitstions ' s'< Steph. Oig ■ Art fl, 34 A 


35tK.c II2.S 19. Ro»coe,Cr , 12th Ed , 
84, 778, 78H, and cases there cited This lUustni. 
tion makes noreserratjoo os loornerahip or time, 
so that tboogli the itolen propetty belonged to 
otber person than the prosecutor and without 
reterenee to the lapse of tune since it was stolen, 
esidenre of iCa pouetaion may, under the Act, 
be gtsea against the acenaed. its weight m each 
caae being left to the disiretion of tlie Court 
Xorton. Ct.. 132, see penal Code, a 411. and s 
31. lUust (d). and a. 114, illust (oj post H v 
CosjyJfsf. 3 W. It . O', 10(1865), J{. v A'ara.n 
BagdH. 6W R.. Cr . 3 (1866) , ^ v j/ofre 
6 W. K , & , 68 (1866) , the test o( a correct pre- 
sumption of guilt in a prisoner nut being able 
to account (or the property on his premises 
IS dependent on the fact whether the surrounding 
cireiunstaiu.es of the case really and property raise 
■uch a ptesuupttoii j Ite 3Iirr Yar JI,. 13 W. R , 
O. 70, 71 (1870); H. e. SaioinddiH, 18 IV. R , 
l> . 23 (1872). Mt Wigoiore. Ev . f 324. 
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Tlie fact that, at the time of jt* delivery, A was possessed of a number of 
other pieces of counterfeit coin, is re1fivant.(l) 

The fact that A had been previonsly convicted of delivering to another person as 
genuine a counterfeit coin, tnoning it to be counterfeit, is relevant.(2J 

(c) ,4 sues ^ for damage done by a dog of «hich B knew to be ferocious. 

The facts that the dog had previously hitten X, 1’ and 2, and that they had 

made complaints to B, are relevant.l3) 

(d) The question is, uhether.d, Uie acceptor of a liill ot eacbange, knew that 
the name of the payee was fictitious. 

The fact that A had accepted otliei bills drann in the same manner before 
they could have l»eeti transmitted to him by the payee, if the payee had 
been a leal person, is relevant as shoumg that .4 knew that the payee was 
a hctUioua person (4) 

{e) A IS accused of defaming IS hy pufilivliing an imputation intended to harm 
the reputation of B. 

The fact of previous pubhcatiom by .4 lespecting B showing ill-wi]! on the part 
of .4 towards D, w relevant, as proving .4' > intention to hanu B's reputation 
by the particufai publication in question 

Tlie facts that there was no prevjoits quattel l>etween .4 and B, and that -4 re- 
pented tlie matter complained of as he heard it. are relei'ant, as shouing 
tliat .4 did not intend to harm the ieput<stion of B.iS) 


(IJ bre A 1 Xuf Mah-mtil H B. UssJ) 
tt T >opra//i. lbP,4U liS**-) TIus iHu»na 
non ealj of tot it w onl.i » 

ringlo illuatration oi the knooleJpe ipetrn 
of IB the ‘eetioii Eudeace of other Hiitnag^ 
would bo oi]uaII> ni'oi'Sblo umirr fbe tiKrion to 
<-»Ub)ieli fcuilti knowlrdgo Morion, , 13t. 
H y ffhilnj J Loiuh. 0s6. Mtfd >n A » I'oiirtiw > 
Jilalty Alhio»L,lr Ururnnrt fMKHly.* V H D. 
Jlr’ , R T (IruH, J t’ a K , 204. Jn Enpland 
jf 1 * now thst onitonco of iittoriDg 

oountoHiit coin on othrr txxMiatttvi than thst 
rb&rgnl rn.ipiire to shOH amlD hnonlodao, 
IEokoo. Or Er . 12th Ed , 83. SI , onil that nttoi^ 
inp fl/frr that lor which the lodictmont i« laid 
fiia« U- imrn in nidoncp for thu purposo aa noli 
a« th»o nliich take jilaiv before /f t Findtr, 
;14 L. J . M C . 134 . •" ■ 13. iHnit {«) , proof ot 
(hr- prwpnrr'a <un4i'l (»» for osample, that to 
patwi^l br dinorrnt namoal it rtrarb- edmiaaible, 
R T. TaiUrmU, 2 teach. PS4 , A r. FAtllip*, I 
(• (’ m,'.. Uomoc. CV. Es . IStt Ktl . «2. 
fi3, t. « 8. aH/f. In the raao of forptd instru- 
tnreU umiUr eniliiice of povMaaion and utbnng 
ha« bron roiLilantl/ admitted in Enfant] (v 
p‘rO). ]<ut nhrlber rridcnco i« admiaaible ot 
DtUnaj; otbrr fori-od inilrutnonta, wtriv thoM 
arr utternl to that nlth which tho 

Irn'om-r t* t-haigftl, awma to aomo oaiont doatU 
ful. Itmciw. tv. Et.. JJth W.SS-al (r. poif) 
IVuil tV-Ie, u 23'»-34l, 471, 4«% 477. 
,n->m; fjul in- «. 2J, Wo«f jr). prvif K V 


A/^^. W„rf,r K . tv . fi (1866) [couBtorfeit 

'Oal'. and iofcad do* umewtih Wigmore, Et., 
i )iri 

(3) IVii* illutintiiiH ws-j aub'tituted for the 
orittiiial /l/ufifa/ui» (A) to « U, b\ Act HI of IS9J, 
• t <21 

<3) Ve J'Atiwoi \ Kurgan, J C M A !• , » 

/•«##• » r'or. I Starkie. 285 . llMtun v. hoberU, 
« Bv , 0S7 . Cot y Rurbti/ge. 13 C B N. S . 430 . 
Howoe, S 1“ Et . 74S Jn tho case pl wild and 
iwturafli ferocious aiunials auch as lions, tigers, 
nionken, et< , it is not ntcessor^ to prove ■ ecien* 
Ur, «c , that tbe detendaot knew and v.as veil 
auaie that the animala were ferocious, dangerous 
or nustlaavoua aa tho case may be knowledge 
aitt bo jwfnuriied (Jfar; T BirrdcK, 9Q B. II2). 
But in the laae of dogs, horses and other domestic 
aiuoials, trirnUr,’ roost laj proved in order to 
entitle the iil.tintilT to damages Tho Jaw relat- 
ing fo llogs by T I.upton, 1888, pp 4, 7 , f/ also 
tVnal Co<le. a 289 . Norton. Ev , m. 

(41 This la tho case of Giber,, t. ilunltt, 2 H. 
Ill, 2S8 5 Itoscoe, V p. Ev. M. Taylor. 
£t . { 338 

(5) Not only le the iinblication of other libeb 
evideoce, but the mode of their publwatiop, to 
show gtio anim/i they urrs publuhed (see Bond 
r 7 C. A 1', 620. where hbetloua hand 

tnJla were camoi backwards and forwards befora 
tbo plauitifTa door) As the eristeiice of pfeHous 
Ul-frvbng flirons light upon the aN(i,«a with 
whirb the Ills I waa pubbshe,), ■„ dws tbe absence 
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The fad that pyb!ic notice of the loss of the property liad been given in the place 
where --1 was, (1) is relevant, as showing did not, in good faith, Ijelieve 

that tlie real owner of the property co\il<l not be found. 

The fact that A knew, or had reason to believe, that the noticewaa given fraudu- 
lently by C, who had heard of the loss of Die property, and wished to set 
up a false claim to it, is relevant, as show mg that the fact that A knew of 
the notice did not disprove A's good fftith.(2) 

(i) d Ls charged ivith shooting at 8 with intent to kill him. In order to show A's 
intent, the fact of -4’« having ptevioosiy shot at B may be proved (3) 

(}) .4 IS charged with sending threatening letters to B. Threatening letters jire- 
sdoualy sent by A to J3 may be proved, as allowing tlie intention ot the letters (4) 

{L) The question la whether .4 has been guilty ot cruelty towards B, his wife. 

Expressions of theic feeling towards each othei >liortIy before or after tlie alleged 
cruelty, arc relevant facts (5) 

fl) The question i«, whether J’j death was caused by poison 

Statetaents made by d during his illness as to his symptoms, me iclevant 
iacts.(0] 

(Ml) The question IS. what w.is the state of .4 s health at the tune when an assurance 
on Ins life was effected 

Statements made by A as to tliesUte ot hu health at or near the time in question, 
are relevant facta (7) 

(n) .4 sues £ foe negligence in providing him with a carnage for hue not reasonably 
tit for use, whereby A was miured. 

The fact that O's attention was drawn on othei occasions to the defect of that 
particular carriage, is iclevant. '' 


l)> ‘'AoU in such a manner tbat .1 knew 
or probaUr might b&ve kaowo of it ' btopb 
Ihg, Art. II. lilost 0) fS<€ also Norton. Ei , 
137; ioroe ertaence «faoa)d bo psen that the 
aotJCo WM withia tus knowledge 

(2] In the uuUacei girea in the illiutiatioit 
the tint it to UrgatlTe good faiih, the oecood to 
tehut the ptesomptjon of mn/n fiJet roiord Ij the 
£nt; rto I’etwl Co-le, * 4f'3, Eipf (g), N’orton. 
Et., 13C, 137. Romo*. tV. ISib Ed.. 579; 

T. TAurlurtt. 1 Den.. C. C. R., 3ST ; IB L. J. il. 
Cl. Ita ; in which, and in tlie joilgment of Paifcr. 
B.. the whole low with refereaco to lartniy ot 
goodi found, ia roiuKirnd. 

(3) Tloi i7/«<ira/«>fl, which b tskea from the 
ti«eo(/t.T. I'ofr, Il e R., 531, uin fnnrJjdelike 
iUu»t. (n). yoit . the dj/Tfrence U-twees Ibe two 
illuitratSoni 1* that thu itladrstloo is • row of 
ihooUog with intent to kQl, while ilSoet. (oI i* of 
tnunler outright In R. r. t'otr. tho ivinoner 
ww indicted for malirloiuly (hoeUngottho |«OTe. 
rotor. Erklence wM glren that the jwteonerfired 
at th« rrooeetitor twice dunng the da^. la the 
rourto of the tnol it woe ohjeeted that the |iro. 


^ecut»r ought not to gire eridence Of two dis- 
tinct fcioaie*, hut Burrough, J , ileif, that it was 
mlmwufalr. on tlie ground that the counsel for the 
prisoner, hia crosi-esamination of the prose- 
enlor, hod endeavoured to »how that the gun 
might have gone oB by accident that the *econd 
firing wiw evidence to show that the first was 
wilful, and to remove the doubt if any eiistcd in 
the minds of the jurj , Roacoe, Cr Bv, 12fh 
Ed , 65 , .Vorton. Ev., J37 

R r BotiiBWH, Ragt . p. C'., UJU. in 
which j.rc\aooa letters, sent bv tbe prisoner were 
read in endenco as the;- sirird to evplsm the 
letter on which he w a» indicted 

(S) Stt Taylor, Er , | 5S ’ Tius and the 
two following iDostrafions relate to feelings , the 
fint to mental feelings of “ill.will ” or “good 
Win.“tbe t*ol«eto“lio.lilyf.'elings”(v text 

jwwf). 

t«> S« S. V. Cfi.<frr. !6 Cox , 471 ; « %. J-Aa- 
so». 2 C 4 K , 35t. 

rt) See Awsnn >. A'.xM.rd, 6 East, iM; A. 
V. AVhedor. 2 a 4 K.. 216 , 2 Cot, C. C.. ltd i 
fr, r. Vuitrulff, aC. k 1‘.. 171. 
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Tlir f»ft tJi*J // «a« liit'UmHx ulmii tin* Mrrn,’''* ttliirli Ii" |rft lo 

liirn, i« (ll 

('■) .4 >• tfi«l fnr Jji'- niunf'-r f>J ll !■» intfiitimiiinr •Iiootins lutii 

Til** 1 on oiJjrr ofx'-i'i'ni* •>iot * 1 //!• fr!r»;inl. a* ‘ lion tn.' Iii« inff-ntion 
lo »lir>ot // 

Hr fsf-l tliAl .1 WAA in tho Uiliil of •ltooiin«’ At njiti mlrnt to tiiiinI'T 

flifm i« irr^'Ii'^Ant 

1/0 .1 !• tnf«l fnr A rnni'“ 

TOia fnri lir a^id imliritint; AH intriifuin lo rotnintf «|Mf |iirlKiilir 

mnir. i« rol/'A Anf 

11)'’ fArt lliAt !ir ».i)d *onirtliin,* itxlicttttic a Kofi'T.iJ «!i<jiO«itirin In rijnuiiil rritiiM 
o( iliAt oIa**. i« rrI'‘»Anf. 

Ptliiclplo —If flir «»f ft nit'iitiki or foxlih st.ito or lirxfilv fio-liiig 

l«, ns i< .i»vtifjir<J liy tfiA A< I tidu, in iA»ir«* or rrlrvuut. it j« cle.ir tJmt f.ictA from 
which tJic rxi«triif<' of All! ll riioni ll or IhmIiIv Atair or l»o<IiIy feeling mav lie 
mferr***! at** al«n relevant The /,>/*frtioifio»i h nicrcly a ji.irtirnlnr npjih* 

ration of tlie griicral rule rniitaiii) d in the ho<ly of the Krrtioii. The rejection 
o! the tjeiirral fat t h\ the firtt ATx/Jon/ifion ff<tA on the tiroiiiid that the colla- 
teral matter js loo rt'jnnfi'. if inderi} there f' any coniJiTfioi) with the jnctum 
fTtil-findum 

%. 3 (" t'nri. \ A. 31, cl. (•} (" fOM\*Un'j of 

0 . 3 (“ /.Vhfvinl ) of <t%*lfnr(oj strife of tntn>l or IfO/h/."} 

I«. |03. 100, Hi llluritfn of firoof.) 

.''tejrh. Diu , Art. 1 1 ftii<l Note \T , Tnylor, Kv.. §5 .'SSft— 580. JOO. lIH). 812, 100-^ 

KfW, .140— .1-17. IfiS i f'/iii*<on. Kv.. .'tfti f<f.. M, ! N~ 124 ; Lfnfliey, Partnersh/ji, 

Mil; Oully'A KAjuity lialei, 4tli B<1., “Notice;” Itrett’A Lendinjt CaecA fn Ktiiiity, 

2nd Kd.. 200 ; Ko*cw, N. f’. Kv ., fai-ra?, tMT-S.'i’J, *30 't Norton. Kv., 131—140; 

Swift, Kv., Ill ; ConniriRliaiii, Kv., 117, 110; ToIIocIi’a lai«v of Krftiid in India (1894), 

44,45, 01. 05. 00, 70, 77; First Report of the Select Commiltee, list March 1871; Ro«coe, 

Cr. Kv., 87 — Of , Lindley's Company J.,aw, .5tJi Y'A.. 312 ; RevanN Principles of the Law 
of Xeg!isicnce(l880) ; Cr. Pr. Coile, s. 310; Contract Act, s 17; Best. Kv., p. 80, S§255, 

433; RYffs. Kv., .50. 52; Uijnnore, Kv%, if 209— 370. 581. 058—681, 19PS, 290.7. 

OOMMBWTARY. 

Facts, It lia.s been «ceii, are either physical or psychological ; the former orof 
being the subject of perception by the senses, and the latter the subject of con- 
8ciousne8S.(2) A person may testify to his own intent. But if his acts and feeitn^ 
conduct arc shown to be at variance and inconsistent with the intent he swears 
to, lus own testimony in his owlt favour would ordinarily oUain very little 
credit.(3) Of facts which cannot be perceived by the senses, intention, fraud, 
good faith and knowledge are examples.(4) But a man’s intention is a matter 
of fact capable of proof. “ The state of a man’s mmd is as much a fact as the 
state of lus digestion. It is true that it is %'eiy difficult to prove what the state 
of a man’s mmd at a particular time is : but if it can be ascertained it is as 


fl) Thu Mil] the two following lUiulrstion* fi) v. •»!*. »• 3. lUurt. (<f}. 

refer to the ExpUnttion . itt-ut (o) inuvfrafe* (3) Wigmore. Ev.. J C8I 

■‘MgUgettce-MweU, Ula»f. <ol »hou!d be re»d 1*1 Stt Rnt Report of the .Select Committee, 

in eonjuneUon with UJiut. (0. ante . \. te*f. /»•<. 3l*t M"** 1«71- 
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tmicU a fact as anything elae.”(l) The latter class of facts, however, are in- 
capable of direct proof the testimony of witnesses, their existence can only 
be ascertained either by the confession of the party whose mind is their seat, 
or by presumptive inference from physical facts. (2) It has been debated 
whether the “ opinion rule *' excludes testimony to another person’s state of 
mind (3) But it may be safely and m general said that a witness must speak 
to facts and let the inference from those facts be drawn by the Court or jury.(4) 
This section is in accordance with the principle laid down m numerous cases(5) 
that, to explain states of mind, evidence ls admissible, though it does not other- 
wise bear upon the issue to be tried As regards this principle there is no 
difference between civil and cnminal case8,(6) The present section makes 
general provision for the subject, and the next section is a special application 
of the rule contained in the present one The subject of the existence of states 
of mind is one of the most important topics w'lth which judicial enquiries are 
tonierned, in criminal cases they are the mam consideration, and in civil 
cases they are often highly material, as for instance, wheie there is a question 
of fraud, malicious intention, or negligence. The present section is framed to 
avoid all technicalities as to the class of cases or the tune within w'hich the fact 
gl\en as evidence of mental or bodily <ondition. must have occurred. The 
only point for the Court to consider, in detiding upon the admissibility of evi- 
dence under this section, is w hethcr the fact « an be said to show the existence of 
the state of mind or bo<ly under investigation (7) The same considerations 
will. It IS apprehended, determine the question of the admissibility of facts 
subsequent to the fact in issue to prove intent and other like questions (8) So 
also, though the collateral facts sought to be proved should not be so remote la 


(1) Eitjinglon v Filimauntt. 2*>Ch D. ^p|> 
481 (1881), Bow«n. L J Pollock* L»» 
of Fr*u<l m India, p. 61. 

(2) Stf EaliiialinJ Hoih OAommir Ram. 22 

(' .I'll, 4n6 (1894), [proof of lutentioii n«cd uot 
ti* direct . It will 1>« enough U it i« proved like an) 
other fact (nio tne esutence of intention is a fact) 
t<c tlie rvidiiioe of conduct aud surrounding cir. 
ciimctaiiccs ) Thf Prpulg Rrmrmltraiictr \ 
Koruna 22 C. 164, 174 (1894). R v 

KSulIrn Ham. 2 U R, CY,61(|h63) R v 
flt'artt. 3 \V II. Cr, 23 24. 27 (I8W) [escla 
mstion* an eculence ol guiltv mtention conduct 
of prisoner] . lie ilicr I'ar 4h, 13 W K . Cr . 
71 (1870)- •,{/>]! R T R‘>ot7t, Kaaf. 3 W It. 

Cr.. ol (1863) (proTince of jury to judge of in- 
tention), R. Bouftr. 5 W. R. Cr , 

13 38 |l8iVI) [to some degm-, of conrae, the m. 
trntion« of parties, to n wrongful act must be 
judgrtl (if lie (lie erent] , R. t C'ira f iami, S U*. 
]: . Cr . 4V 4U (1866) , [presumption ol infentioa 
must depenil upon the (acts of eacb particular 
ra..]. R T. SI<uruffm.]Jfen. 13 \\. R. Cr. 2b 
(1871)): [a guilty knowlclge M not neceasanl} a 
thing on which direct eridenco ran be affaeded^ 
It li a matter of conscience and connecled with 
(he Secret motives of n man'* conduct: it must 
!»■ inferred Iroio fact*] t R. x. 2 C. * K.. 

76.1 (letnmous intent): R v. 4 *-• * **. 

3.H ). R. X. Uoyl. 7 C. 4 I*. 318 (lustful 

Intent)! R X. RMa. 23 -A. 124 (IIWU), cited in 
notes (u s. I<a> [Asaembling for lb« purpose 
ol tommitliug dacoity errfeoee of Intentioa J 


R V Rapa Kam, 23 M . 150 (1890) , Depulu Legal 
kemtmlrraneer \ AflrHwa Raiitahi, suprn [obtain* 
■ng girls (or prostitution , eriiience of intent), and 
as to declsrationa at proof of intention, see if. x 
/'cfcAertMi 7 Cox, C C . 70 A« to burden of 
proof «ec « Ui3 103. 106, J-od 

<t) Uigmore. £t , $$ 1962. 19l>1 The answer 
to rhe okjettioii m 5 661 seems to be that m such 
Caw the witness m aubniittmg liis inference to 
the juix Because the Jury haxe IheinneUes to 
draw the inference that ii no reaaon why the 
witness should be allowed to do so .As to the 
diftennt meanings ol “ belief ' or impression” 
us siguiiving the degree of positixeness of original 
ofc«rio/(n» or rtrnllecli"« (ill which case there 
IS no legal objection) or farl of aclua/ ptrsona 
olrntnaUoH (m whnli ca'e the exideiice i* exclud- 
ed). aee lb . I 858 

(4) Swift. Ex . Ill \ witness must swear 
to tacts within his knowledge onil recollcctiou 
aud cannot swear to mere iiiHlters of belief ” 

(3) .tre Judgment of Williams. J , in R x 
RicAWsofl, J F 4 F. 346 

(«) iJfule X. Lifr .\,„,ranr, Kaeiel.j, 4 

c. r. i». i«2 

(7) Cunningham. Ki.. 117 

(8) Thus, according to Engluh law, on charges 
for uttering counterfeit com. uttering* afler tha t 
for which the indictment is laul mar be gixen iu* 
CTiJenee : but the point i* doubtful in the case of 
forged Instrument*: awl in the case of false , 
Iiretencr* tt is still doubtful whether {iretences 
moile luIrH-.iueiitty to the One charged are adinis- 
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Tlic lufl tlml li li»1rtt4w!l% iwflifrni Uir cArrii-t'* »liir!i Ii« l<-f! to 

liirr, i« inr1r\ nnl 

tf) J !• tn'vl fur tli»* of tl t>\ <n1**nlHmiilIy pLontin;: Iiini 

Tltr f«c! f list .1 on olli«-r orc^»»oii«. »|iot At II i« rrVtnnf. «• ‘lion mi: lii« inl'‘ntKin 
to ‘flOOt Jl. 

Ht fsrl tliAt .1 r4«« in tlir It^liit ol #lirtntinc aI juvijifn «iih inlrnt to niiinI'T 
tlirm !• irr»’l'‘\AiH. 

if) .! I* trif"! for a rnnir. 

Tlir fnrt lint lir «ii-l •omMlimc intlirnniis Ati intrnlion to win mil tint pirlii"nltr 
rnnip, t* rrI<*\Anl. 

Til'* f*ri tliAl Ilf Mid roniotlitnj in<{ir‘\litic » «:<*n<*ril dMi>o*ilinn lo nimmit cnnirA 
of lliAl cKx*. i« rrWAnt. 

Piliiclplc —If till' PXi'ti-iMi* tif H iix'iitiil 4 »r liixhly Atiifi* or Iiothh fci'linc 
i», ns i« .i«vnnioil hy tlir «<« tion. in i»«if«* <»r rcirviuit. it i« i lr.ir tlint fncts from 
whicli tlir rTi«triiM' of *>11111 mrnt.il or l»o«lily Atntr or liniliiy fcrliii}; juav he 
iliferreil arr nUo rrlrvant The trctnt‘l KTjtlnnnUnn it nirrrly a |i.irfi( uliir iiinili* 
ration »if tlir griirr.il nilo rotitaiiinl in the hmly of the Krrtioii. The rejection 
of the K'‘«>‘'rnl f.ul hv the fir$t /.V/'/rtrmfion rest* «ilj the crouml thnt the tnllii- 
trrnl matter l* too n'lii'ite if iiMieed there is niiy eoiinection with the fncluin 
prof<nndiin> 

t. 3 (‘‘/Vf. ) *. 21, cl. (•) (" i'lmitiioii centM/inj of 

fl. 3 (■* llrht>int ) of tsi'ftnrtoj tUitt of tntnd or hnh/.”) 

4» 102. IOC, 111 illuriUn of proof.) 

Stcjih. Dili Art. M nii-1 Xotc VI, Tnylor. K%.. r>^r»— IW, HiO. 812, lOiW, 

1000, 340—347. Ihf. I*lui**on. K*.. 3r<l I'd.. .V). fi.O. 114- 124 { himlley, Partnership, 

OOfl, Chitty'* E'juity Ii.'lex, 4t1i K*!.. ** .Xoticc llretl** Lcatlintc Cases in Ei|Uilj*, 
2ndi:d..2W; Koscoe. N. 1‘. K%..fm—4W'..‘y47-85‘». 730 *1 »«/..* Norton. Ev., 131—140; 

.S«ift, Ev., Ill j Cunriintfliniii, 117, 110; Pollock’s l,nw of Fraud in India (1894), 

44, 45, 01, 05. CO, 70, 77; Firbl Rcj'orlol the .''elect Commit tec, Slat 5Iarch 1871; Ro«coe, 

Cr. Ev., 87 — 91 ; Lindley’s Company Ia», 5tli 1x1., 312; Brvan's Principles of the Law 
of Negligence (1889) ; Cr. Pr. Co.le, s. 310 ; Contract Act, «. 17 ; Best. Ev., p. SG, ?§ 255, 

433 ; Wills, Es ., .W. 52 ; Wigraore, Ev., 5$ 309—370. 581. 05&— GGl, 1902, 196.3. 

OOUUBNTARir. 

Facts, it h.is been Hcen, are either physical or psychological; the former < 
being the subject of perception by the senses, and the latter the subject of con- body or 
8ciousne9s.(2) A person may testify to his ow n intent. But if his acts and reeilLg 
conduct are shown to be at variance and inconsistent with the intent he swears 
to. his own testimony in his own favour would ordinarily obtain very little 
credit.(3) Of facts which cannot be peneivod by the senses, intention, fraud, 
good faith and knowledge are cxample3.(4) But a man’s intention is a matter 
of fact capable of proof. “ ■ • ' . 

state of his digestion, 1 
of a man’s mind at a p . ■ 


(1) Thu And the two following illiutrstion* (2) v. «»<f. «. 3. lUuxt, (rf). 
refer to the KxpUoition; llluet. (a) ilIo»tr»te» t3) Wigmore, Kv.. $ Ml 

" negligence ” m well ; illunt. (o) ehould be reed (4) »‘>ee Flret l5e|>ort of the Select Ctemaittee, 

in conjunction with llluit. («). ante . v. Urt. port. -Jlrt Mnrch IS71. 
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much a fact as anything else.”(l) The latter class of facts, however, are in- 
capable of direct proof by the testimony of witnesses, their existence can only 
lie ascertained either by the confession of the party whose mind is their seat, 
or bv presumptive inference from physical facts.(2) It has been debated 
whether the “ opinion rule ’* excludes testimony to another person’s state of 
raiiid.(3) But it may be safely and m general said that a witness must speak 
to facts and let the inference from those facts be draw u by the Court or jurj'.fi) 
This section is in accordance with the principle laid down lu numerous cases(5) 
that, ' ■ . . , - , - . . , , . , . 

wise 1 ‘ is no 

diffen _ . . » makes 

general provision for the subject, and the uext section is a special application 
of the lule contained m the present oue. The subject of the existence of states 
of mind is one of the most important topics with which judicial enquiries are 
concerned; lu criminal cases they are the mam consideration; and in civil 
coses they are often highly material, as for instance, where there is a question 
of fraud, malicious intention, or negligence. The present section is framed to 
avoid all technicalities as to the class of cases or the tme within which the fact 
given as evidence of mental or bodily condition, must have occurred. The 
only point for the Court to consider, in deciding upon the admissibility of evi- 
dence under this section, is whether the fact can be said to show the existence of 
the state of mind or body under mvestigation.(7) The same considerations 
will, It is apprehended, determine the question of the admissibility of facts 
aubjcguent to the fact in issue to prove intent and other like questions (8) So 
also, tlioHgh the colhiteral facts sought to be proved should not bo so remote in 


(I) Fdjixi’on 1 FiitmaufK*. M Cli D, App . 
4S3 (18SS), per llooen. L. J • w Pollock’# L*« 
of Frauil iti Indi#, p 61 

(J) Sm* DalmaKniid Ram Ghantam Ram. Hi 
3'n, 406 (1804). [proof of intention need not 

1,0 direct ] It will lie cnoujjli if it w proved like eii} 
other tact (^na theexutfneeot infeiitjoo is • f«rt) 
liii the riid,.iio« of conduct And eurroundiDs cir. 
luni'.taiicMj THe Dtpu/y Rememkraueer i 
Karxmt VaMn/„. 22 C. 164. 174 (1891); R V 
Muire., Ram. 2 W. R. C>.63(l86S)s R ». 
/l/.'nrrf. 3 \V R , Cr . 23. 24. 27 (1867) [excla- 
mationi ■< oidrncc of guilti inlrntion conduct 
of i.ri*on»tl: Re Meer I'ar .4/i, 13 W. R.. Cr.. 
71 (13711)' [i7, ]i K. T. RooU* AW. 5 W. R.. 

I'r.. O'* (1867) iproiince of jorj to judge of in. 
lention). R. '. O-'UJ JiouTer. 5 W. B. Cr.. 
33. 3 h (IS'W) [to tome degree, of couiue. the m- 
lention* of parties, to a wrongful act muet be 
jud^wl of tiy the eienl] . R i G’ira t'hoHJ, 3 U. 
R . I'r . 4V 46 (1866) , [prr«umplion of intention 
niu*t dei>rnd upon the fact* of each particaUr 
ca»el; K. T. S*%r./f,».W<rA. 13 W, R, Cr., 26 
II87UJ, |a guiltv knoololge i* not necciMdnK a 
thing on which direct evidence can be afforded^ 
ll 14 a matter ol cnnacience and connecled with 
the •ecret motive* of a m»n'* conduit: it mu*! 
l-c inferrcl Irom fact*] • R. v. IllrttJate. 2 C. A K.. 
7^7 (Iclomou* intent), R v. Jfoy?. 8 C. * P . 
3nl (■>. 1 . /.'. V 7 C. & t'.. 3U (Inatful 

intent) . R «. RWu. 23 A . 124 (I9>M). cited in 
nntr* to 0. 111). {AovmUinK for the putimn 
of comreitbog dacoity; eirJeace of Istentioa.f 


R \ l‘ni«i 6 <iai, 27 M , ISO (1S90) ; Dtpulu Legal 
Hrmembranetr v. Katvna Jinietohu »upra [obtain- 
ing girl* for proititutinn ; evidence of intent}. And 
a* to declaration* ft* proof of intention, aee R v. 
/’e/eAee*ni. 7 Cov. C C , 7fl. A» to burden of 
proof. »ef M 10 >. 105 106 . 

(t) Higiiore. Ev. 186.’. 1963 The aii-uer 
to the objection m $ 661 leem* to be that in auch 
cavr the witnei* 1 * aubmitting liU inference to 
the jura Becau*e tlie jun have themielvea to 
draw the inference that 1 * no rea*on why the 
'Mtoea* should be allowed to do «o .As to the 
diCecxiit meanings of “ belief ” or •• impression” 
a* sigiiifv ing the degree of positivenes* of original 
tAtertahun or TteMerhim (in which case there 
IS no legal objection) or hick 0 / nrj„«/ prrtnxa 
oAocrro/inii (m which ca«e the evidence 1 * evclud. 
edj. see lA . { 658. 

(4) .Swift. Ex . Ill V witne,* muxt swear 

to fact* within hi* knowledge and recollection 
and cannot aw ear to mere matters of belief ” 

( 5 ) . 8 ,» judgment of Williams J. in R- v 
RicAeof-cn. » F. 4 F , 348 

(b) IllaU X mm,, Life .WieV. 4 

C. P. U . 1U2. 

(7) (.'unningluiii. Ex . 117 

( 8 ) Thu*, according to Fiiglixh Uw. on charge* 
for uttermg counterfeit com. uttering* afler tha t 
for which the imlictmcnt H lavl may be gixeu m 
evidence . but the point 1 * doubtful m the case of ' 
(orgiwl Imlrumcnt* s and In the ca*e of fal*" 
|•rvteace• it i« alill doubtful whether prcteinc* ' 
maii* iiibsenucnffx to fho on" chargc*f are adnii*- ' 
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ncous manifestations of the given condition, whether by conduct, conversa- 
tion, or correspondence, may be given in evidence as part of the res gestre, it 
being for the Court or jury to consider whether they are real or feigned. Thus, 
the answers of patients to enquiries by medical men and others are evidence of 
their state of health, provided they are confined to contemporaneous symp- 
toms, and are not in the nature of a narrative as to how, by whom, such symp- 
toms were caused.(l) And if the condition of the patient before or after the 
time in issue be material, his declarations at such times as to his then present 
condition arc equally receivable (2) Not only may a party’s own statements 
but those made to him by third fersons (3) be proved for the purpose of showing 
his state of mind at a given time (4) Thus where the question was whether 
a person knew that he was insolvent at a certain time, his own st.atoments im- 
plying consciousness of the fact, as well as letters from third persons refusing 
to advance him money, were held to be admissible after the fact of his insol- 
vency had been proved indepcndcntly.(5) In addition to evidence of contem- 
poraneous manifestations of the given condition, collateral facts are admitted 
to show the existence of a particular state of imnd. Acts unconnected with 
the act in question are frequently receivable to prove psychological facts, 
such as intent (6) In order to show this, similar acts'done by the party are 
relevant : but similar acts are not relevant to prove the existence of the parti- 
cular fact in issue, being inadmissible for this purpose under the rule by which 
similar but unconnected acts are excluded.(7) Thus when a man is on his 
trial for a specific crime, such as uttering a forged note or coin, or receiving an 
article of stolen property, the issue is whether he is guilty of that specific act. 
To admit therefore as evidence against him other instances of a similar nature 
clearly is to introduce collateral matter. This cannot be wnth the object of 
inducing the Court to infer, that because the accused has committed a enme 
of a similar description on other occasions, he is guilty on the present ; but to 
establish the criminal intent and to anticipate the defence that he aetk inno- 
cently and without any guiJnj Inowhdge, or that he had no intention or motive 
to commit the act ; and generally to interpret acts, which, without the admis- 
sion of such collateral evidence, arc arhbiguous (8) In other words the existence 
of the fact in issue must be always independently established, and for this 
purpose evidence of similar and unconnected acts is inadmissible : but when 
once the fact in issue is so established, such similar acts may be given in evi- 
dence to prove the state of mind of the party by whom it was done ;(9) again, 


of wfnoh M Jn luao or u deemed to ba relevant 
to the Msue . but loeb acts or words may not be 
proved merely m order to show that the person 
ao aeting or speaking was likely on the occasion 

IB question to act in a timilar manner” Steph. 

Dig, Art II, and see note VX, ,5 
(8) Roscoe, CV Ev, 87, Norton. Ev . 131, R. 
V. Cole. 1 rhilLpe, J.> , 508 . R. y. R,zhard,an, 
2 P A F. 343, Bloh t Albion Lilt dwnrqsre 
Siwieljr. 4 C P D . 106 (fraud ) , R y. BalU, L. R . 

1 C. C, 328, and rases citni, jiott. •' There is no 
priaciple of law which prevents that being put In 
erldeoce which might otherwise be ao, merely 
IwCBiite U diieloBes other indictable offenees,” 
/Kf Williatns, J , tn R y. Riebanltnn, supra, 340, 
J’twcoe, O Ev., 85j J/al,'n v Allorney.Otntral 
RnnJb ffoUt, 1* 11, 1891. App Cas , 63 

(0) n /'orMurfo*. post, R y I'o/iram, 
|Knt; R. V. Jf. J. I'yaiyxiry Mun/itluif, peat 


(1) Areaoa v A'mno.d, 6 East. IBS. R y 
XteMla*, 2 C. 4 K., 246 ; R v Olotfrr. 16 Cox, 
471, lllust (0, (n) 

(2) R y. Mnton, 2 C A K., 354 

(3) Vatbrr r. Coris, 1 31 4 5f . 333 ; Lrutt r. 
Rnyen. 1 C 3t. 4 R , 48 ! M barf . { 2*1. 

(4) Phipson, Ev.. 3rd Ed . SO ; sr« Taylor. Et , 
1} 68ft-5«6. 

(5) /6; 39 } Thomat t. ConnfV. 4 3f. A W.. 267 . 

lather y. fWXs, 1 31. A 31, 3^3, C- 0 //AW y, 

Jamet. lb-. 273 

(6) Rest, Ev.. 253 

(7) Fri' notes to a 8, os/e '‘When there 
is a question whether a person saal or did some 
thing, Ihe fact that he said or did aomething of 
the same sort on a diffirent oeeasmn may be 
proved If It shows the existence on tbe orcaaion 
In qurstion «> any intention. know|>-dge, gem] or 
]wd fsilh, rnaliee of other state of muMl or 
any state of Lo>ly or bmlily feelinr. fbeexietenee 
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nlim several nlTrmf* arc ‘o tli.it proof of nnn c.in In' nrri^nl nt 

thTonpli rin<l«'ii('’ conic to pro\»* tlio ot!ifr«. ihor^drufr i« imt on tJiat nrronnt 
rxrlnil fnl.(l) 

In H. V. ,1/. J. yfo»-UUnT{'i.) f».irrh, i\ .1., (lai’d: “Scrtion J4«eop«ofth« 

Form' to mo to afijily io tint rh" of ra'o* nhtrh i« e!t«oiit«i<l in Taylor on 
Kviiloiiro, f>th IMitinii. Fof tint)' .518 — .522 ; — that J' to fiv, ca«os whero a pnr* 
tionlar art i' mfiro or Iom < n'minal or i nlpiMc. nrronlitic to iho state of mind or 
foolinp of tho porfoii uho «lor' jt : a", for iii't.'iiirr, in nrlnm' of slander or f.d'o 
impmonment, »ir main lom pro-et «lio«, ixhere tmilioe »' one of (h'' main ingre- 
dient in the MTonc «liirh n rharf;«l. exnleiite i* ndmis'ilile to fUow that the 
defendant w.t' .ailiiate*] hy spite or enmity ncaiii't the plaintifl ; or, npain, on 
a elierpe of iitterinc rom, evidence is admt«*ilile to shorn tliat the prisoner knew 
the coin to l>e riitintt rf< It. liecaii'e he Ird oth'T sitml.ir roin m hi' pos'c"ion, or 
had pa'*!''! sudi coin before or after the p.irtieuLar oera'ioii wliien formed the 
subject of the clnrce. The Illustration' to 'ectioii li a' well a' the nuthori- 
tie« cited jn Taylor, show w ith siifficirnt cle.inie" the «nrt of enses in which this 
evidence i' receivable. Ibit I think we niii't 1 k> very careful not to e.vtcnd the 
opcmtion of the seefion to otherc.i'e', where the cjiie'tion of ginlt or iniweiice 
depend' upon nrlunf lad*, and not uj‘on thf fMr of n Mnn't Mtnd or fccUng. 

We hav e iio richt to prove that a man committed theft or auy other crime on 
one ocr.i'ion, by 'howing that he committed umihir crimes . i other oica«ions. 

Thu' the pos'e«*t<m, by an ncciise<l iterson, «f a number of doi nments suspected 
to lie forged, was hrhl to be no cvnlciiee to prove that he had forged the parti* 
cul.ir document' with tlie fnrgerv of vvludi be was charged. (.5) In R. v. rnt' 

Wi/ff»Ts,(4) We«t. J. «.Jid : '‘Tlie posse.s'ion by on avcii'ed of several other 
articles dcpo«e«l to have been stolen, would, uo doubt, have some probative 
force ou the j"ue of whether he had received the partniilar articles which he 
w as c lurged w ith having disbone«tIy received, and the rei eipt or po'scssion of 
which he denied altogctlior, yet m the first illustr-ation to 'cetion 14, it is set 
forth as .i prelimimir)' t« the admi«'iou of testimony ,i' to the other articles 
that ' It 1 ' proved that he was m pos'essiou of (the) p.irti(,nl.ir stolen article.’ 

Tlrg receipt and poi'cssion are not allowed to be proved by other apparently 

similar instances, only the guilty knowlotlgc Illustration 

(o) to the B.imp section makes a iirevious attempt by tho accused to shoot 
the person murdered, evidence of the accused’s mtciitio but not of the act 
that cau'cd the death ; yet it is certain tU.it in the issue of whether A. actually 
shot B or not, the fact that he h.id previously shot .it him, would have some 
probative force , so, too, would proof of a general nwlignity of disposition by 
evidence that ' /I was m the habit of shooting at people, with intent to murder 
them,’ yet this evidence is excluded, even as proof of A’s intention either as 
too remotely connected with the particukir intention in issue, or as raising col- 
lateral questions, wliich could not properly be resolved m the case.”(5) In 
the same case Melville, J., said (6) “ It appears to me th.it the Indian Evi- 
dence Act does not go bej*ond the Enghsh law ” As to the latter Lord Hers- 
tiielJ 8aid(7) : “ The mere fact that the evidence adduced tends to show the 


(1) R V farbhuJa-t, 11 13oni H C U, 00. ‘Jj 

(1894) , and « V 6 H C . *" 

V rarbhudat, supra , and R ' 1 a;irom, I« U , 
4^0 (189J). 

(2) 6 C., (555. 659 (1881) 

(3) R. y. rarhhuJai, supra, R t .Y'c 

"Krf, 8 B . 223, 225 (I6'»3). in which the (ormer 
case was distinguish^ and in which it was S«M 
that evidence of the possession and attempted 
disposal of coma of an unusual kind is relevant 
on a charge of uttering such coins soon afterwards. 


when the faclum of uttering is denied. 

(4) II Bom II C. n, 9U, 91 (1874) “A 
fuUf argued case where Mr Justice West gives a 
(uU aod lucid exposition of s 14 of the Indian 
Evidence Act." per Jardine, J , tn R v. Falira^ 
^appn, IS B . S02 (1890) 

(5) A V Partikadaf, supra 

(6) tb at p 97 

(7) Main > .4l/orney.G’e«ra/. .Yea- S<}ulK 
ITafes (1694), A C., 57 , citM in R v. II i/all 
(1904) A. C.. S7 
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ncous manifestations of the given condition, whether by conduct, conversa- 
tion, or correspondence, may be given in evidence as part of the res gest(p, it 
being for the Court or jury to consider whether they are real or feigned. Thus, 
the answers of patients to enquiries by medical men and others are evidence of 
their state of health, proxdded they are confined to contemporaneous symp- 
toms, and are not in the nature of a narrative ns to how, by whom, such symp- 
toms were causcd.(l) And jf the condition of the patient before or after the 
time in issue be material, his declarations at such times as to his then present 
condition arc equally receivable.(2) Not only may a party's own statements 
but those made to him by third persons (3) be proved for the purpose of showing 
his state of mind at a given tjme.(4) Thus where the question was whether 
a person knew that he w.as insolvent at a certain time, his own statements im- 
plying consciousness of the fact, as well as letters from third persons refusing 
to advance him money, were held to be admissible after the fact of his insol- 
vency had been proved independcntly.(5) In addition to evidence of contem- 
poraneous manifestations of the given condition, collateral facts are admitted 
to show the existence of a particular state of mind Acts unconnected ivith 
the act m question ore frequently receivable to prove psychological facts, 
such as intent.(G) In order to show this, similar acts'done by the party are 
relevant : but similar acts are not relevant to prove the existence of the parti- 
cular fact in issue, being inadmissible for this purpose under the rule by which 
similar but unconnected acts are excludcd.{7) Thus when a man is on his 
trial for a specific crime, such as uttering a forged note or com, or receiving an 
article of stolen property, the issue is whether lie is guilty of that specific act. 
To admit therefore as evidence against him other instances of a similar nature 
clearly is to introduce collateral matter. This cannot be with the obiect of 
inducing the Court to infer, that because the accused has coxomitted a crime 
of a similar description on other occasions, he js guilty on the present ; but to 
establish the criminal intent and to anticipate the defence that he acted inno- 
cently and irithout any gutUif Xnotcledge, or that he had no intenfion or motive 
to commit the act , and generally to interpret acts, which, without the admis- 
sion of such collateral e\*ideiice, arc aiabiguoHs.(8) In otherwo^s, the e.xistence 
of the fact m issue must be always mdependently established, and for this 
purpose esddcnce of similar aiid unconnected acts is inadmissible : but when 
once the fact m issue is so established, siu h similar acts may be given in evi- 
dence to prove the state of miud of the party by whom it was done ;(9) again, 


(1) r Ktimaid, S BmI , ISS, R t 
Niehnllai. 2 C A K., 246, R » Glortir. 16 Co*. 
47), illuat {{}, (m) 

(2) R T. Jehnaon, 2 C* & K., 3S4 

(3) ▼. Corka, 1 >I 4 31 , 333 , Lama r. 
Rnyart, 1 C. 31. 4 r. , 4» . Whwt . { 2M 

(4) I'bipAon. Ev , 3rd Ed , SO; Toylor, Et., 

J| 6RO— 5K0 

(5) lb' 39 , Thomat r. Connell, 4 31. 4 3V , 267 ; 
laek'r r. Cnalt, I M. 4 3T., 333; CWMn r. 
Janut, >t> . 273 

(6) Il«t. r.r . 253 

i1) Srt nolM fo ». e,anla ‘MlbUi thfro 
U 4 qui-«lion • ptnon s*hI or did aniiMi 

thin?, tl'» fart tbnt hr aaid or did ■omrlUng of 
thr ramr tort on n'diflcrrnt orrajuMi maj bo 
proird if it thoira thr rxulrorr on U>« oormtioa 
in qumtion of any intmtion. knoatrdp-, sonl Or 
bad faith, mab-o or olbrr alatr vl miii'l or 
any ttalr of bnly or LrtJily frrbn*, thr rxtftmrr 


of which « in IMU8 or 18 deemed to be relemnt 
tothoKaue. but tnch nets or words may not be 
proved merely in order to show that the person 
so acting or speaking was likely on the occasion 
lo question to act ui a similar manner " Steph. 
Dig. .\rt 11, and *re note VI, t5. 

(8) Roacor, Cr I'.r , 87 , Xorton, Ev.. 131 ; R. 

Cctr. I Rhiliipa, Et , 508 ; R. t. Riekardmt, 
2 F. 1 F , 343 , make v. Albion ii/e Ass«rqa« 
Soetflif, 4 C r. D , 106 (fraud ) ; f? v. BalU, L. R . 
I C. C, 328, and cases cito'l, post, ** There is no 
principle of law which prevents that being put in 
evidence which might otherwise be so, merely 
becauso it discloses other indictable offcncea," 
per Uilliami, J , in ^ Riebartfson, supra, 346l 
ItoM-oe. Cr Er., 85 , ^faiin v. AUorne^.Oenentl 
fnr .Veie Ruutk WaUt, L. R . 1894, App. Cos , 63 
(0) R T. Parbktidat, post, R r loprom, 
l-oat . R V. Jf. J. ryop'wy Mimteluir, jioat. 
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when fcvrr.il nrr *n jniiufrtril that proof of oni’ can In* arrixril nt 

throncli «'\i<Irnr*' pninj: tn j'ro\<* tlir other", th** rndeiirr i« not on that arronnt 
rxrlmlod.fl) 

In /’. V. J. rv'i/'O'iry ft.arth, C. .1.. .«anl- “ .'^octinii 14 Scope of th# 

prrm« to me to apply to tint rli«" of « a*e« tihich I" in Taylor 

Evnlniro, r<th E<hlion. fettioii" .*118 — S22 , — that i"tn say, ensrswherp a par- 
ticular net J» more or trimiinl or tuIpaMc, airorilio}; tn fhr state of mind or 
fcrlinp of the ])crfoi) aaho does it . a«, for in«tanrr. in action" of slaiitlor or fal«p 
iTnpri«onmcnt, or malir loii" prompt ution, where malice i" one of tin main inpre- 
ilient in the WTonp wlmh i" rharpeil. e\nfenrp »" ndmissiMc to show that the 
(Irfendnnt wa« nctuatp<l hy spitp or enmity apaiii"t the plamtid : or, apain, on 
a clnrpp of uttrnnp coin, evnlenre j" a«lmi«*ihlc to show that the prisoner knew 
the com to l>p r<iuntcrfcit. Iipc.hi''p he hrd otlwr similar com in hi" po55C*«i(ni, or 
had pa»«p<l su<h coin lirfore or after the partieiilar occ.i5]on wliirli formed the 
fulijpct of the fharpe. The Ilhi«tratinn" to "pctioii II a" well a" the aiithori- 
tip« cited in Ta} lor. *hnw with suflirirnt rlo.»riiP«" the "ort of ca"ps in which this 
evidence I" recen .aide. Hut I think we niu«t l>e \er}' careful not to exteiid the 
oper.ition of the sr-ction to other ra»e,", where the qMe«tion of gnilt or innocence 
depend" upon nrtunr /'Tct», and not uj-on tfir ft/itf of n Mnn'g Minil nr jrcltn^, 

\Vc ha\e no npht to prci\e that a man committed theft or any other crime on 
one occ.i«ion, hy "howinp that he committed similar crime" > \ other o<ca«ioii8. 

Tliu" the po'‘«e"’«ion, hy .in orciijed person, of a mimhor of doi nments suspected 
to he forged, WM« hthl to he no PMdcnce to pro\e that he had forged the parti- 
cuhr clorumcnt" with the forgerv of which he was charged. (3) In II. v. /’or- 
hhu(inf,{i) \Vo"t. J.. ".lid Tlie possession hy on ncciised of «c\crnl other 
articles deposc'd to liavc heen stolen, would, no doubt, have some probative 
force on the i«"ue of whetlur he had rcccixcd the partidilnr articles which he 
w-as charged with having dishonestly rcccned. and the receipt or possession of 
which he d* tiled altogether, vet m the first illustration to section 14, it is set 
forth n" II prelimin.irj' to the admi'sion of testimony .i" to tlie other articles 
that It I" proveil that he was in pO'^e-siion of (the) p.irtnul.ir stolen article.* 

Tlie receipt and pO'«e"«ion are not .diowed to he pro\cd by other apparently 

Similar instance", only the guilty knowledge Illustration 

(o) to the same section make" a iirexiou" .ittenipt hy the accused to shoot 
the person murderc-d. evidence of the iucuse<r» mtcntio.'. but not of the act 
that cau«ed the deatli , )et it is certain th.it in the issue of whether actually 
shot li or not, the fact that lie had previously shot at him, would have some 
probatnc force , so, too, would proof of a general malignity of disposition by 
endeiice that ' .1 was III tlie habit of shooting at people, with intent to murder 
them,’ yet this evidcntf is excluded, even ns proof of A's intention either as 
too remotely connected with the particular intention m issue, or ns raising col- 
lateral questions, wluch could not properly he resolved in the case ”{5) In 
the same case Melville, J., said (0) '* It appears to me that the Indian E\i- 
dence Act does not go hej*ond the English law.” As to the latter Lord Hers- 
chell Haid(7) “• The more fact tliat the evidence adduced tends to show the 


(1) £ T Parlhuda^. ll lloni H C U . 00, tf3 
(1894 ) . uii ft \ KIU>. 6 R A f , 145, eit4-<l W R 
V Parthudat, supra, and R v In/iram. 16 R, 
430 (ISO-’) 

(2) 6 C, 655, 659 (1681) 

(3) R V J'arbhuJiu, supra, R v .Vur .WaA»- 
8 B, 223, 225 (I8>i3), in which the former 

caae wan dintinguishtd and in which it wae ftld 
that erideiice of the possession and attempted 
disposal of coma of an unusual kind le relesant 
on a charge of uttering such coins toon afterw ardt. 


when the f<Kt»m of uttering it denied. 

(4) 11 Horn II C It, Oe, 01 (1874). “A 
full) argued caae where Mr Justice West gives a 
full and luctd eTposition of t 14 of the Indian 
Evidence Act,” ptr Jardine, J , in R v. Falira- 
fappa. IS II . S02 (1800). 

(5) R V Parhhadat, supra 

(«) Ib at p 97. 

(7) J/al<a V. Altunui/.Gtntral, Xi'w South 
Wales (1804), A (1, S7 , cited in R. y. || uall 
(1904). A- C. 57. ' 
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commission of other crimes docs not render it inadmi&sihle if it be relevant to 
an issue before the jury, and it may be so relevant if it bears upon the question 
rvhether the nets alleg'ed to constitute the crime charged in the indictment 
were designed or accidental or to rebut a defence which would otherwise be 
open to the accused.” In Jt. v. Bond it was held that where the defence 
to n criminal charge is that the acts alleged to constitute the crime were done 
by the accused for an innocent purpose, evidence that the accused did the 
same acts for an improper purpose on another occasion, is admissible as 
evidence negatimng the defence, although it is evidence which proves the 
commission of another oSeme by the accused. In this case a person who 
was qualified to be and had acted as a surgeon w as indicted for procunng a mis- 
carriage The evidence ivas that he had used certain instruments and the 
defence was that he was performing a lauful operation. It was proved 
that he had erased to practise as a surgeon , and evidence was tendered by the 
prosecution that he had on a previous occasion used the same instruments in 
the same manner on another person with the avowed intention of procuring 
a miscartmgo Tins evidence was held admissible by the Court of Crown cases 
Reserved , — Lord Alveratone, C J , and Redley, J , dissentmg on the grounds 
that primi facte there was no necessary connection between the act charged 
on the indictment and the other act alleged in the evidence, and that evidence 
of prior acts of a similar kind is not admissible wh -n the only question is the 
purpose for which an act wasdone.(l) 
point of iineiibow .{2} (a), (6). (c) and f 
faith , (n) of neghgetice and knoiclcdye 
feeling (n), (o) and (p) illustrate the explanation (3) 

The question of intention is sufllcieutly illustrated by the Illustiatlons (e) 
(Oinnd(;)tothe present section, by the cases illustrating guilty knowledge, and 
by the ne.\t section ; and is further considered in the notes to the last-mention- 
ed section and in the preceding and siicceediiig paragraphs (4)” A man la not 
f.tcusod from crimes by re.isoii of his drunkenness, but although you cannot 
take drunkenness as any ext use for crime, yet when the crime is such that the 
intention of the party committing it is one of its constituent elements, you 
may look at the fact that a mail was in drink in considering whether he 
formed the intention necessary to constitute the crime ”(5j In the recent 
i nse of li. Meade the rule on this point was stated by the English Court of 
Criminal Appeal as follows • ' A man is taken to intend the natural conse- 

i^upurcs of Jjjs This jweiiuxoptffot may lie .'.o tssj? xvf .9 

sober ninu in many ways. It may be rebutted ui the case of a man who is 
drunk hy showing hi.s mind to have been so affected by the drink ho hod 
taken that he was incapable of knowing that what he was doing was 
dangerous, i r„ likely to inllut serious injury. If this be proved the presump- 
tion that he intended to do grievous b^ily harm is rebutted. (G)” When a 
person does an lu t with some intention other than that which the character 
and circuiiistances of the act suggest, the burden of proving that intention is 
upon him. (7) The question of iiiteiition is to be inferred from legal evidence 
lit facts, und not from mitecedeiit declarations by the accused himself, upon 
(Kcasions distant from nii antecedent to the transaction. (8) 


M) n. r. c. c. 11. (wei. 21 Co*.. 

V r5-’ 

(2) A* to «Mlior •n srt or in. 

f»-lioii*I, r. • 15. prMf 
(IJ an Korlon. Fr . 131. 

II) .Sr' CMOi rilr<i is fint rl Com* 

O) K » /*a.fry. In Co» , bleplien 


J.S J{ 1. 11. CJ«p .\o, Cr.. 2J 

(ISIM). 

<6) H V. JWr. C C -V (lOrW). IK 11. SOi 
17) S 106, pntt, Illuit. (a) 

(9) P r. rtb-kfTiH). 7 Cox . C. C., 79. 87, ptr 
(■rrrno. It. M to aocUrsIlont a"ompan^inj an 
act. V. A . and a 9. anit, and noirs ilirrrto. 



140 


STATT OP MIND OR ROtn'. 


197 


wlnrj] cn to|>rn\p piilty kiionlrf|pi< niAV In- proved. In A*, v. 
irAr7/-i/.(l) txinl Klirnbnroiiph, in «WidinK th.it lo j»rn\(* the f:niltv Icimw loclpc notice 
of flij utterer of n fnrc^l ^■^n^,•Ilote, evidenre m-iy he pivrn of Am Jiavinp pre- 
M'oinly nttrml other forped note4 Atiotrinp them to he /orpe<l, ob«erve<! that 
“ w-ifJimit the reception of nther evidenre than lint «hieh the mere cirrnm- 
ft.ilue^ of (he trnii«.irtion it«elf roiihl fiimi«Ii, it «oitIil he impo<«ihle to n«cer- 
l.ain whether they nlteretl it with n pnilty ktiowIeilKe of i{4 h-miip heen forped 
or whether tt wn^ nttered under rircum^tniire^ wlurJi ulinued tlieir mind^ t<i 
he free from pnilt.*' In the cn«e of /,*. v. TatUrMi! mentioiied hy I^ttrd Kllen- 
horouphin A*. \. ff7i^ei/. (he «jne«tion re«erv«*«I hy Clinmltre, .f., wm “ whether 
the prisoner Ind not fnrnt«hed prepnnnt exideiire, ntid whether the ]nrr. from 
hi* eondnei on one nrr.T»ion, mipht not infer IiM laiowledpe in another ?” The 
opinion of the .Imlpe* w.a* that the jurv were at liberty to m.ike ^nrli an infer- 
ence. “ The r.i«e4 in which (hi* ha* been acted on are mostly common in*e* 
of iitterinp fnrped do<Miinrnt* or ha«e coin*, hut they are not ronfined to tlio*c 
rr.«e4.”{2) I’n»*iiip from the «n*e of yuithf kiiowledpe. kiiouledpe may ln‘ 
ii’ferretl from the f.nrt ih.at a party hn<f re.noiinide mean* of knowfedpe. 
ir, po«jrc;rrion of doci/Mic»f« « ontainiiip the information. e«prri.illy if he liji* 
nn*werr<l, or otherwi«e afte<l upon, them, or from the fart tlint mich dorn- 
tneiit*, properly addre*«ed. have heendeli\ereilnt,«rpr>«ted to, hi* re*nlcncp.(3) 

So rj-rcutinn of a document, r.y., of a deed or a will, in the nh«enrc of evnlence 
to the coiitrara*, imphe* knowledpe of it* contents :(4) thonpli inrrcnllrffnlion 
nece>-«anl\* iloe* not.fri) .fccc^t to documeiit* may ul*o *ometiine* r.ii<e n pro* 
aiimption’of kiiowletlpe (0) Unt there i* no pre*Hmption of l.iw tliat a director 
know* the < iintent* of the hook* of a compaiij.f") And '•linreliohler* arc not, 
a* hetween them*elve* anil their director*, Mipposed to know all that i« in the 
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company’s books.(l) The publication of a fact in a Gazelle or newspaper is 
receivable to fix a party with notice, though (unless the case is governed by 
Statute) it is always advisable, and sometimes necessary, to furnish evidence 
that the party to be aficcted has probably read the paper.(2) The HotonVly 
of a fact in a party’s calling or vicimty may also in some cases support an in- 
ference of knowledge (3) \Vhen the existence of a state of nimd is in question, 
all facts from which it may be properly inferrctl are releiunt. And so when 
the question was whether A, at the time of mnking a contract with B, hiew 
that the latter was insane it was held that the conduct of B, both before and 
after the transaction, was admissible m endence to show that his malady was 
of such a character as would make itself apparent to A at the time he was deal- 
ing with hini.(4) See also Illusttatioivs (a) (b). (c) and {d) to the section. 
“ Notice ” has also been made the subject of substantive law and of statutory 
definition in the Transfer of Property and Indian Trusts Acts (5) This 
definition codifies the law as to notice which existed before these Acts were 
passed.fG) Notice to an agent is notice to the principals 7) And notice to 
one of several trustees 13 notice to aU.{8) Constructi\c notice is of two lands • 
there is the notice through an agent, which Lord Chelmsford has called “ im- 
puted notice the other is that which he thought .should more properly be 
called “ constructive notice,” and means that kind of notice which the Courts 
have raised against a person from his inlfully ab'^taimiig from making enquiries, 
or iiiapectuig documents.fO) In such cases the Couits are said to raise a pre- 
sumption of Icuowicdgc which ts not allowed to be rebutted, and whatever is 
suflicicnt to put a person of ordmar}' pi udeiu e on eiiquiiy is constructive notice 
of all to which that enquiry would lcad.(10) So notice of a deed or a trust, is 
notice of its torDis.(ll) And the acceptance yf a contract in a common form 
without objection is < onstructive notice of its i ontents.( 12) So when title-deeds 


({} Compaav Liv». Sfh F<l . 11.’. 

sn.l thorc cltfd 

(2) .Set Dotes to s 67. poel . T*ylof, E» . 51 
186^. 1668, riup<oo, Er. 3r<i W. H6,Sttpb 
Dig. Art 11, iUbsI (o), whw the quertion w»» 
whi'lbrr the csplAin of a ko«w that • 
port «»!■ blocksded it was Mi t)i«t the lad 
IbAt the blockade <rai ootiSed io the Oontte irei 
rel-rantj Harrell i Tl’w. !) D i C, 712 

(3| ^r( (lIuKt III, an/' and nirfe, though nirre 
rumour or rt'futatioii le uiadmiMiblr . 17. r 
OifM, IS Co*. IW , CrtenMe v. Hurt. 2l> 
llen\., 2S4 (EnJriiPe ol the general trpatation 
of the in'anit^ of a i-eraon. in the neigbboQrhood 
in which he refilled, ii silmuiihie to prtne that • 
|.eraon wa* engni'ant of that fact] 

('ll Cearen r. ^lelhuntTI, JO E»., ISI , Liu«l 
e. Tnhe, 3 K. 4 F.. 0 ( hut rrt »H<» Ortn^ir V. 
Hart, ante 

(5; 3, .let IV ol 1S82, amendnil hr Act III 
of 1&<") (Trarirfer of lYopertilj • 3. .\ef If of 
IHSJ (Indian Tru><a) Set esses colleeted la 
blie|)i*td and Itrnwn'a Coenmentanea on th» 
Tranjifer of I'mperty Art, p H, Jnd W 
(9) (haramen V. PoUi. U SnO 
(71 Aft IX cf ISTJ (L^ntroetJ.*. 223. rf (he 
KiitUah Conretaneing Act, 1SS2; 45 4 4U Via, 
c. 3*1 1 a< to fi'ti.e of liiihonour of negotUhle in> 
afrumrr.t.. /.r let X.VVI of ISSI (Xrgollahle In- 
•trume'ii.L Ch VMI Are IVir-on'* Ia« of 


Ageoc) ui ButMU Iwlia, 410 
(Sj Uodefroi eo Triwta. 677 
(9) Ke/tleutn \. Helton, L R , 21 Ch D, 
681.721 per Tty J a pCMon refusing a regia- 
tered letter sent bj post cannot afterwards plead 
Ignorance of its contents Lr„if ,|f, r Peary 
.lfe*»«. Hi w P. .323 (1871, 

(101 .M Pbipson. Ev . 3fd J-ii , 1J7, /ones v 
bmiti I Hare. 43, ShepliarJ and Crown, supra,' 
14 aa to whether registration operates as con- 
atrertne notice, u, , 2i . and 6han MuH \ 
Uoiras Hs,U,ng M , SGii. 277 (1891); 

Balmelaniae , JArf, .\eraynn. 8 13 , 444 (1891), 
/oaiua s .VhQurt Banl, >_> C, 18.1 (1894), 
BietVa h V m , 2Bd Ed., 260 . C^itty, . 
fitdei, 4ih Ed , *' Xotico and as to notice to 
agent, trustee, toim'scl. partner, eolicifor, r. tb., 
and emit For a purtbaser to lie affected with 
eonafructire notice through his aohcicor. the 
Istterhimarll must have aetu.sl notice. Greeniir 
Cisuirr Jfarkintonb, 4 C. 807 (1879). and 
notice acqoircil oiOi before the cmplo.inieiit as 
solicttor began is not lufficieut CkaMJas lalU 
Bkr» V /tflvef .lf'<<e/i T. P ( (lK)7). ^\ 11, 

sen 

(II) Pat, MO r llarhni, I7('h D.351. Uretf* 
1. C" In fe/ , 2WI. niid cs»es there cited , Pa/orani 
r Krithuasam,. ill )I„ 31, ) (Junij 

(lf| lirt/li*. T l!./nill. my fl fi. 179 
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wrro clrpn»itf«<} liy way of r<niiHl)lo mortpapo with n Hank whirK nmitto*} to 
invr«tiea 1 c th** titii' ; th'* Hank wa* lo haai* con^triictixp iiotico of n charge 
which tliry micht haar «li*ro\rrr<1 (I) And when a rharr of n trii«t-finnl waa 
R»»iptiod and the tni«tco« did not rn«j«ire into the title of the alleged n««ipiicc 
they Were held to lia\e roii«tnirti>r notjep nf it,(2) Htit n Cnmpanv to whom 

a veMcl tran*feTTe<l cannot l>e fixM wjth ron«tnicti\r notice of the pn««ihle 
liahihty of the \endorr for the unpaid ro*ta of their jolicitora even thoiigli 
actual \endor and the piomoter of thecompany wereone nndthe pamcpcriwin (3) 

^^^lrre the fcllcra at an aiictinn-rale ro eondiicted thein«el\e« with reference 
to the rale that hiddera were indnce«l t« Kiae and the pnrrha«er was prc«ent 
and had notice of the«e nreum^tanees, it was held that he i\as aficeted with 
notice of the impropriety of the file (4) 

“ It is o truth confirmed hy all expenenre that in the great majority of 
ca«e« fraud is not rapahle of being e«tal)h«he<l liv positive and express prooLs. mud: 
It is by its vrrs' nature secret m its movements ; and if tho«e whose duty it is 
to inacstigate f^ue«tions of fraud are to tn<t«t upon direct proof m e\erj' case 
the ends of ju«tiee would be constantly, if not invarialdy, defeated We do not 
mean to aiy that fraud can be established, by any lc<s proof, or by any 
different kind of proof, from what is required to establish ony other disputed 
question of fact, or that circumstances of mere suspicion wluch lead to no 
certain result should be taken ns sufficient proof of fraud, or that fraud 
should be pre«um<d ngam«t any body in any case , but what we mean to say is 
that, in the generality of ca«es, cireumstantial evidence is our only resource in 
dealing with questions of frau<l, uiid if thiscMdence is sufficient to overcome 
the natural presumption of honesty ami fair dealing and to satisfy a reasonable 
mind of the existence of fraud by raising a eounter-piesumption, there is no 
reason whatever why we should not act upon it.”(S) A party’s good faith ' 
in doing an act may gener.illy be inferred from any facts whicli would justify 
itsdoing.fC) In such cases the information (whether true or false) on which 
he acted will often be material. Although the opinions and acts of other parties 
are not generally admi**ible. yet when opinions and acts lead to the forma- 
tion of a belief in another man,* and that belief is the fact in issue, those 
opinions and acts acquire a legal evidentiary relation and become admissible. 

Po to show the bona fdca of a party’s belief as to any matter, it is admissible 
to show the state of his knowledge and that he had reasonable grounds for 
such bclief.(7) For though it is now settled that in order, apart from 
Statute, to maintain an action for deceit, there must be proof of fraud, a 
false statement made in the honest belief that it is true being not sufficient, 
and there being no such thing os legal fraud in the absence of moral 
fraud , yet a false statement made through carelessness, and without 


fraud, ««e yorUm v AUiarux Bank o/ Simla, 22 
C . 18S(IS94). are cues cited lonorertoss 102. 

111. po»t 

(6) IVhart , } 3S. cited m PhipsoQ, Kr . 3rd 
Ed , 118 

(7) Derry r Peek, U App Cu , 337 “ A 

man'* own aasertioa ol what he believrd, or re- 
collection of what he thinks be beliercil at a 
certain tune, is worth lerj little without some 
Lind of conSnnatioii from the external condi- 
tions Obnously the best aad most nstural 
eoitoboratioQ would be found m cucumstances 
sbowmg that the alleged belief was such u. with 
the means of knowledge then at hand, a reuon- 
abV man aught bare entertained at the tun*.” 
PoUocL'a tnw of Fraud m India. 41 45. 


(1) Dank of Dom}ja'j t Suleman Som/i.J' C 
(1908), 33 U. I, following /n re Vara/e’s'Es/aft 

(1880), Ir L. R. 17 Ch U, 301 

(2) Dane t llutchinje (1907), 1 Cb . 350. fol- 
lowing Joint T Fmtih (1S41), 1 Hare. 43 (1843). 
1 Ph. 244 

(3) The Dirnam HW, C A (1907). B l 

(1) Chahildae LaUuhhai v Da<jal ilowjt, I’ C 
(1907), 31 B.. 660 

(5) Per Dwarkanath Mitter. J . m ilothoora 
Pandty v. Ran Rackya, 11 tV B. 49’. 483 
(1869) , s c , 3 B I. B (A. C ), 108 . but fraud 
and dishonesty are not to be assumed upon con- 
jecture, boweter probable . Imdad Ah r. 

Slue.ummai Koothy. 6 \V. B U* -* O’*-*'? ' 
t c. 3 Jloo. I A . 1 . as to secrecy as ei idenco of 
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rcasoiwble belief that it w true, though not amouutiug to fraud, may be 
evidence of it ; and fraud is proved ■where it is 8ho%Yn that a false representation 
has been made (o) knowingly, or (6) without behef m its truth; or (c) reck- 
lessly, careless whether it be true or false , and if fraud be proved, the 
defendant’s motive is immaterial — ^it matters not that there was no inten- 
tion to injure the person to whom the statement was made.(l) To show the 
bona fides of a party’s belief he may show that it was shared by the community, 
or even by individuals similarly situated to himself. (2) “ The relative posi- 
tions and circumstances of the parties arc often material in determining their 
good or bad faith in a transaction : a higher standard of probity being demanded 
from either when the other is, e.?,of we.ak intellect, intoxicated, illiter.ste, 
or acting under duress or fear , or occupies the position of child, ward, client, 
or patient of the other ”(3) As to the burden of proof m such leases, see sec- 
tion 111, post, and the notes thereto Where the accused was charged undei 
section 206 of the Indian Penal Code with fraudulently transferring three pro- 
perties to three different persons on .x <crtaui day, m order to prevent their 
being seized in execution of a decree, and the prosecution tendered evidence 
of five other fraudulent transfers of property effected by the accused on the 
same day, and apparently with the «^roe object . held that this evidence was 
admissible under this and the nest se< tion, to prove either that all those trans- 
fers were parts of one entire transaction, or that the particular transfers which 
were specified in the charge were m.nde with a fraudulent intent (4) Evidence of 
similar frauds, committed on other persons, by the same agent of the defendant 
company in the same manner, with the knoHjodge and for the benefit o! the 
company, is admissible to prove fraud In like manner, in actions for false 
representation, where the question turns, on fniuduleiit intent, other misstate- 
mciitsbcsidesthohc laid m thcstatenicntof cl.imi will be admissible in evidence, 
for the purpose of showing that the defendant was actuated by dishonest 
motives.(6) And the defendants may show representations made by him to 
others, with the wen of proving his own bond fide<i (?) Where A and B were 
charged with conspiring to defraud C by representing that A owned certain 
property, and B's defence wos that he honestly belie%*ed the representation, 
being himself the dupe of A . it was he/d that letters between .1 and B (not com- 
miiniiatcd to C) prior to the (ompletion of the transaction, regarding it, were 


(1) Jnrrit V. JWX. fiupra, 316. 350. 36>? 374. in 
tthirh IliP <);«l,iiition m made Vetneeii heta 
• hifli cormtmite frnud, ind tbo«r ih*t are ntOy 
eTiilmcr rf i 1 . Ilmcor. N P. K% , H4H. and 
ra»ra Ihrrp rilwl , Indinn Conlfacl Art, ■ 17, 
r<dIork’» lj\w o( Krikud in Isilia. a< tn 

rnncrnlmrnt ol nistrriiil farts, aec Smitt r 
l/aghr>. L R . 0 Q. ’U . 597 ; H'W r. ff.M*. 4 
.1pp. Co* • 13 . inwlri^usc)’ of {.rjcOBa nnlm.^nf 
frdix'l sff Indian Conirart .Irt, • SS, SpeeiBe 
I'.fUef .lr(, 0 l‘S ; tff yrnerall} as (o fraud, 
Ro-cf**, X. I’ Fr. 633—633. RI7— MS.-it mu4t. 
Ijo (>r,)jx-rlj pif'adnl : a rai»' ol fraud cannot Im 
afarlnl in niiiMtr of rro.i<.ci>m>nation for the 
fiMl fimc, Z/.rr t. finr/uas, W. X. Jt .k.J, »8<17, 

V no. 

12) llliJ«t I/), asfe , .SWa t. llamfSltad, S H. 
ft 1* , 103 ; K. I’. K* . 833; ar* note ante 

U» lltuit. (f) III /Vany ». IS Q B 1> • 

47)1, thr <p|r*tjon «a« irfirfhrf .4 InlrlMlnl to (le* 
.Hir }t liy prrlriidinK to tril fiM fortlUir b} tSa 


bw«,f A(/» IvTipvmI m Iiii abi/itv to till *ucli for* 
tunp» inadmiMiWe . Donm.TD. J reniarXiHif ' 

Ur do not live in time* ahen any anne man 
in «uth a povii'r. '' and *e© Leich v. 
frrmor. ib . 532, 538. par UiUe«. J 

«) Pl,.p>.ot>. E\ . 7nl Ed , ll« , Pollock’* 1.8W 
of IVa^id in India. «5. Cti. 78. 77 ; »re notes to 
a. 111. JjoM. 

(4) it \ I'aiiram, 16 B . 4U (ISIS). 

HI lllolr » AUonn l.fa Auurnnre S.a-irty. 
4C.I' n . 04 Set »l.o n * U yjtl (lOiU), I K 
II . JSS, in whioh tho fjuwtion nhofhcr njion 
an tmliccmrnt for ottAininf; rrrdii liv mean* of 
Iniud piidi’nic coiiM lippiirn of »iniilar act* com- 
mitted \jy th* *ccg,o<l at a jirriod inim^lMtcl.e 
pfwrd/nj? the offoncr for winch Ihp aicusiil was 
lainx trwl. and Dip answer ipicn liy the Judges 
waa In (ho alTimiatirp. 

{«} //oalMj/'ir/ » I F. & F, im-, 

Taylor. Er. | 319. 

(7) SheruM.Hry V. Illoual. S .M. ft fir, 475. 
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particular occasion or matter. Illustrations (a) and (b) make this clear. A man 
13 accused of receiving stolen goods with guilty knowledge; if he is merely 
shown to be generally dishonest, the probability of his having been dishonest 
in this particular transaction is perhaps increased, but onlj* m a vague and 
indefinite vray ; but if, at the time, he is found in possession of a number of 
other stolen articles, this fact throws a distinct light on lus knowledge and 
intentions as to the articles of which he is found in possession. It would be 
dangerous to infer that because a man was generally dishonest, he was 
dishonest in any single case ; hut it is not dangerous to infer that a man, who 

is fnnni^ •»’ * 'hich are shown to have been stolen 

all m a dishonest manaer.”(l) The 
.....tu.! provisions as to the procedure to be 
auupiea in the case of previous conviction These provisions have been 
made with the view o£ preventing the jury or assessors from being biased 
against the accused by the knowledge that he is an old offender. But 
notwithstanding anything in the Code, evidence of the previous conviction 
may be given at the trial for the subsequent offence, if the fact of the 
previous conviction is relevant under this Act.(3) According to this section 
preiious convictions become relevant when the existence of any state of 
mind or body or bodily feebng is m issue or relevant (4} Under tHe present 
section the previous coiwnction will not be relevant unless the commission 
of the offence for which the conviction was had is relevant within the 
meamng of the preceding portion of the section The seco’'d Explanation 
therefore does not extend A'' ' ' dy au applica- 
tion of the rule contained ii in urach the 

acts sought to be given in < ^ .uonuion uave been themselves 

ttdiudicated upon tn a cnmuul proceeding previously taken (5) Having regard 
to the chsTactet of the offence under section 400 of the Indian Penal Code, 
previous corumissions of dacoity are relevant under this section Convictions 
previous to the time specified m the charge or to the framing of the charge 
are relevant under the second F.^lanatiou to this section but convictions 
' ae charge and to the framing of the charge 

or an offence of keeping a common gaming 
Prevention of Gambling Act (IV of 1887. 
wimeuee tnat the accused had been previously convicted of the same 
offence is admissible to show guiUy knowledge or intention (7) "Where ccrtaui 
speeches formed the subject-matter of a charge for scdttioiu and where such 
speeches formed part of a scries of speeches or lectures on one topic delivered 
withm a sliotl period of time, it was held that any of such speeches or lectures 
were odmissible under this section as evidence to prove the inteution of the 
Bpe.ikcr in respect of the speeches which formed the subject of the charge, (8) 
and that seditious articles published in the 6.vme newspaper not formng the 
subjeit of the charges were admissible to show the intention of tlio person who 
printed or published the others (9) 


tl) l unAiflglia'ii. Its, 119 
(.*) S 310, anirBiW let III of 1991, • 9 
(1) let III of Isoi, ».{>5 < y , undrr the 
pri-o-Di mlioii or m. -11 1 SI. 

(t) II X. .tfhxm.vi S lloiu. t.. U . has 

lll»>31. » r , "JS n , 1*1 
Si€ H), nitlt 

(0J 1{ r. .lo’-x 1 f'. 11. N. ltl> 

(ISO?). rrf''rrT<l to iii Jlaultm Pan x. P , S7 
139. M3 ( I I. •. r . J r. ir. N . 97. 

17) /* * 5 Tom. Im It. 


(HIS (lUoS). Jacob. J., dusent . « c . SM U , 139 
(1903) 

{6) CMtdambaram Pitia, T H (IWIS), 3.’ 31. 
3, and (ee K, x. Jugauira Chundra (INQJ), 19 
C.,33;R V /’AoBinrfra AatA If iKjr (ICK), 35 

C.OIS; n \. lial Gangndhof T.Iol 118'*'^). 2- 

tt,llS,i{.v. .Imla PrataJ (IS'i-i), IV. 

R r. Bvifl (IWfl). 2 K. It , 3S9 

(9) R. r. Phintndra SalS \l,Utr 35 

C,, 915, 
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15. Whore 1 heroic a qur**! ion whether mi net wn*? accidental 
or intentional for done witli a p.articular knowledge or ”^tcn- 
tion],(l) the fact that surhnet formed part of a series -of pimilar accidental 
occurrenres in each of which the person doing the net wastionai 
concerned. relevant. 


lllvftrntton’. 

(o) .1 i« eccuwl of litiminp tfown hi< I»oii*e {n onlcr lo oltlAin nioni*y for nliicli 

It U m*urp*l. 

Tlic f«ct« tlial A livc<i in »cxcml mico*««ixcIj mcIi of xtliich lie inxiirwl, 

in carli of alticli a fire oocorrwl. and after redi of alitch fire< .1 rreeire*! 
pijment from a difTcrrnt Insurance OlTiec, are rriccant, tending to 
dion that the fiiT« were not Bcchtcntal.'^l 
|t) .1 i« rmploxr*! to receive money from the dehtor«* of //. It i-* . I'* duty to make 
cntriM in a liook »howine the amoiintx recenol Ity him. He rnake^ an entrv ahoning 
that on a particultr oeeadon he receive*! le^i than he realh did reeeix p. The (jue^tion 
K « hether this fal«e entrj " m aecidentat or intentional 

Tlie fact« that, other entries nnde l»y .1 in the aviiic l>owk are faJ«e, and that the 
fal«e entry in each case «<w m fasoiir of .1. ar» relexant.fD) 

(e) A is acctwl of fraudulently dehvefinj; to H a counterfeit rui>oe. TIte question 
U whether delivery of the rupee was accidental. 

The facts that, foon licforc or soon after tlie delivers, to D. .1 tiehvered counter* 
feit rupees to C, D and E. arc relevant, as showing that the delivery to B 
was not accidental.(4) 

Principle.— Tlie facts tiro admitted as ten<iinfi to show system and there* 
fore intention tins section is therefore an application of the rule laid down m 
the preceding onc.(j) It will always be a matter of discretion, whether there 
is a 8ufiicient'’and reasonable connection between the fact to bo proved and the 
exndentiary fact. If there is iio common link they cannot form a senes, and 
this is the gist of the section (G) 

n. \^{FatUT(leirt«Hoshoxrki\oirItdg( s. 3 (“ ffeferanr.”) 

or tnfenfton.) 

Steph Dig., Art. 12 j Norton, Kx.. 140 ; Cunningham. Ex , 120 . Tailor. Ev., § 328 ; 
Plupwjn, K \ ., 3 rd Ed., ns : Wills, Ev.. 52 . 


(1) The word4 m hrackete were added by f 
2. Act in of 1691. and appear to have been ow- 
looke<l la B y Attoomiya llattan. 5 nom L R . 
SW (1903), t c, 28 B, 129, where Jacob, J, 
atates that this aection invite* consideration of 
the question of intention only a* opposed 
to accident 

(2) This tllwilraiion is founded on the case of 
s. y. Cray, i F, i. F., 1102, the authority of 
which IS doubted ta Sfeph Dig. Art. 12, naU, 
and see Norton, Ev., HO, 141, hut s« contra 


R y rafiram. I« B . 433. 

(3) Founded on ft v fiicharJton, i F A F , 
JlS.Stcph l>ig..\Tt 12. illust ((•) 

(4) nua iftvdniXMwi is very like illust (1) to 
g 14 Ttie one «|ieaks of possessing, the other of 
passing, other false corns The presomptiou is 
the sames Xoitoa. Ev , 140 

(A) Set Steph Du; , -Art 12 , and Cunniaghain, 
Ev., 120. 

(0) N'orton. Ev . 14U. 
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INTENTIOS OR ACCIDENT. 
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COMMENTARY 

Accident or ^0 where the question was whether Z murdered A (her husband) by poison 

system. in September 1848, the facts that G and D {Z's three sons) had the same 
• . poison administered to them m December 1818, March 1849, and April 1849, 

and that the meals of all four were prepared by Z, were held to be relevant, 
to show that such administration was intentional and not accidental, though Z 
was indicted separately for murdering ^4, B and C, and attempting to murder 
D,(l) This case and the case of R v Garner (in/ra) were discussed in 7?. v. 
iVed Cj'eff)M(2) when Hawkins, J . admitted evidence of subsequent administra- 
tions of strychnine by the prisoner to persons other than and unconnected with 
the woman of whose murder the pnsoner was then convicted. Where A pro- 
mised to lend money to B on the security of a policy of insurance, which S agreed 
to effect in an Insurance Company of his (A's) choosing, and B paid the first 
premium to the company, but A refused to lend the money except upon terms 
which he intended li to reject, and which B rejected accordingly, it was held 
that the fact that A and the Insurance Company had been engaged in similar 
tnansactions was relevant to the question whether the receipt of the money by 
the company was fraudulent (3) Where a pnsoner was charged with the 
murder of her child by poison, and the defence was that its death resulted from 
an accidental taking of such poison, evidence to prove that two other children 
of hers and a lodger m her house had died previous to the present charge from 
the same poison was held to he ivdmis-,iblc (4) Cpon the trial of a prisoner for 
the murder of her infant by suffocation in bed, held that evidence tendered to 
prove the previous death of her other children at early ages was admissible, 
although such evidence did not show the t.iuses from which these children 
djcd.|5) Upon the trial of an indictment for using a certain instrument with 
intent to procure a marriage, it is rnlcvuut. m order to prove the intent, to show 
that nt other times, both before and after the offence charged, the prisoner had 
c.iuscd mistaniages by similar means (6) Under an indictment for arson, 
where the primner was charged with wilfullv setting fire to her master’s 
house — Held that two previous and .abortive attempts to set fire to different 
portions of the same premises were admissible, though there was no evidence 
to connect the prisoner with either of them.f?) Where the plaintiff in an 
action of negligence allegeil that he had «ontrA» ted an infectious disease through 
the iieghgenre of the defendant, a barher, in u^ing razors and other appliances 
in a dirty and insaiiitarj' condition, and in support of hia la'.e he tendered the 
es'idence of two witnesses who deposed that thev had contrac ted a similar disease 
in the de{ond.iiit’s shop, field that as the 'negligence alleged was not an 


(1) R T. nr>-rii'7. 1» I_ J M f , 2IS. Irtwl in 

fl K>'hnnimn. 2T.i. 34«. 1? T /'/>!<«■.». 12 

C’oT, f, fils, ntakf \ Alhmn Lth At'amttr 

1 (\ r 11 . im, I02i »«• H »• .1 

F. a F. fill n. r CV/'-s. 12 ("nt, 4«»s H. r 

}]; ./*, 1 4 t’oi. 40 • ^ V. i; Cos. eia s 

Tiivlor. Ft.. I 32S sn.l «»'l Due. 

Art. 12, iHukI. (C*! anil "'.O'. 

(2) ntpil In .stfj.h Jliff . j\. ri*. M'-ff , II* C. C. 

r». 1411, 

(3) r. Albuit t.tf Airktf. 

L. f! . 4 C. r. n . IN ; Vi'j'ti. Oig . \rt 12. Illiwt. 
{rfj It. y. IJ«I. 1 K. 15 , Isa. cit«t In 

\o 1 m( (-.ction. 

(II A T. rui-m. 12 <^>1. 40<»} K V. 

1l iiO|.T«, followprj 

(1j /{ \ H-tm, IJ Cnn, ftJO.’/onowtO?*!?- » 

\ 


('rttuK, «upri» . It oti;ected hy th<? pounti*! 

for thr pruoni>r, that thp evidene# aJmittol in /?. 
T fWtnn, (lointt^ clirpctly to prior wts of poHon- 
lop, liot in thw ca«B It WM not piOnonrH to proi^ 
tbnt (hr four rhildrcn diei] from oChir than natu- 
ral cniw a ptr l.iwh. .1 Thr valor of thr rridrnce 
rannot affrrt ita ailmniibiJity. “Tho prinriolr 
..f K 1. CoUnn. applirc *■ 

(6) K. V. Mf. 16 Coi, 701 . V. Sornt. C C 
R., Ittofl. 21 Cm, 2.56, in which Lord Ureniloiir, 
C. J.. »«iil : If 1? T. Dale la to ha conslrord 
to nuthorirr thr »ImiMi'inity of evMrnco of 
prior nrt« of a (iniilar hmd where the act ft ad- 
niitt<.<I and the only qio atlon ii the pnrpore for 
it wM done, it yora too far.” 

(7> K. T. fti.lcy. 2 Co*. C. C. 311. 
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i'ol.itctl ftrt or onn«'ion. liul wav n tlati);<*rmi« I>r,irlKp carried on I)v tin- 
defendant, llir cvidniro of tlio»r wilnc^vpv wav airmi««tlde.( I) 

16. When (licrris n ([Hpvlioii idipflipra jrarticiilar net WAS Bxtatenee 
done, the oxKtonro of nny cotinvo of acronliiip to which it busings 

naturally would have heen done, is n relevant fact. vnn*"”'*' 

t//n«rrari'>n>. 

(o) TliP «jur»tion 1*. wlirtliT • jv»rticMl^f Ictitr «■« 

T}ic/ifrt« tliat It na» ()>p Anlinan cotin^ ot for alUcttcrs i»it inn 

rertain p'acr lo l-crarru^l tAtlic{>o<l. niifHliat Uial pflrJjcijJ;ir Jet*rr was finf 
in tliat pUco, arc rrlevnnt.til 
(6) Tlic fjnc'tioii i», wild her « |>.artieMUr letter rraclietl .1. 

Tlie fact* that it «•« I'o'-tetl in due course, niwl wai not rrliirned lhroii;:li 
the Dead-letter tlflicc. are rrle\«nt.(3) 

Principle. — Kvidein e of the cxivtenre of the < ourve of hiivtne-a m relevant 
Hv laying a foundation for the presumption whieli the Court luav r.ii«e from tlie 
efitir«e of business when pro\ed. The Court may tlioii pre?ume tliat tlie (onimon 
course of bu«iiiess has been fodnwdi in the parttcuhir fn«p .(4) and tlu« pre- 
siimfition i« but nn nppheatioii of the ^'Ciicral maxim oittnia prmuniuntur rite 
e»te oc/»T, and proceeds on the well-reco»nised but that the tonduct of ineji iti 
nffleial nnd commercial matters ts to a \ erx* jtre-it extent uniform. In such cases 
there is a strong: presumption that the f'eiieral rcjtulanty will not. in imy parti- 
cular instance, be departed from. Customs may like nny otlior facts or urcum* 

Stances be shown when their existeiue will increase or diimnish the probabiii* 
ties of an act liavinf.' been <lonc or not done, which act is tlie subject of 
contc«t.(5) It would seem to bo axiomatit tlinto man likely to do, or not to 
do a thinp, or to do it, or not to do it. in n particular way, ni cording as he is iti 
the habit of doing or not doing it.fO) But the course of business must be 
clearly made out in order to establish that connection between the facts proved 
and sought to be pro\ ed which is the foundation of the presnmptiou.(7) 
s. 114, illu«t. (/) {Pri^nmjAion O' ** ^ Rrltrnnt") 

lo ronrir of biiiin<*^-) s. 3 Fael,") 

&tenh. Dig., Art. 13 , 1’owel, I'v., 112 — 91 , Norton, Ev , 141 , Koscoe. N. P. Ev., 

41,374 . 213; I'hipson, Ev., 3rd Ed.. Tajlor. Ev., §| 171".— 182. fie/d. E\.. 122. 

Best, Ev., 5 403 ; Cunningham, Ev., 121 , Wigmore, Ev,. 5 92 


(1) //af«» A>rr (I'HIS). 2 K B, 60l IliPCs 
U R. r. 24. p 770 

(2) Hefkerinilon T. htmp. 4 Camp, IW 

A’inyatrfl T Ufitjrntappo, 23 Jl . 03, 60 |IS-47), 
«nd T Garbe/l.TQ B , 849 , Tr<^rr 

T Jloelfon, I.. J! , J3 Oi U , 574 . H an/ v 
L-nM.oTovQk, 12 C B. 252, Stepli l»g . 
Art 13. illaU (5), but Ihr course of business 
msj be coatrsdictsd . Slofktn ' Cdltn, 7 51 
A W., 515, «f< slso »« .SO and 51 of the 
repealed Act II of ISoS 

(3) llarrrn > H a/ren, I t .M * I?.. 250 . 3 
Lsp. 54j 3 C. A r., 250! and see5oan*r«wi %. 
Jaije, 2 H E, 600, Wondevtk v. llovUtuo/rik. 
16 Jl. i \\ , 124i Albfij V. H>II. 5 Bing. 2»- 
/7«me’« ea«, U. * R , 204 5 A'enI t. Loittn. I 
Camp > 178 i Steph Dig , Art. 13, lUust {f )5 *oe 
Jojendfi Chvndtr v. Durtrla S'alh, 16 C, 681, 


663 (1888) 

(4) b 114. illuat (/), pi't, tlie matter dealt 

vilh bj thia section is treated bs Kogllsh text, 
smlers under the aubject of presumptions — 
The ordioaiy course of business is proved and tbe 
Court K asked to presume that, on the particular 
otcaaion in question, there was no departure 
from tbe ordinarv and general rule . see authori- 
ties cited. »¥pra. and Field, Ev , 122. Dic^rka 
Dims V IkAoo Janltt. 6 M I A-. 90 (*' It is 

R-asonaUe to presume that that which was the 
ordinarj' course was pursued in this case ”J 

(5) IfiiKerT. Barron. C Minn , 608. 512 (Amer ), 
per Flaodna, J 

(6) Slalt Bailrooi, S2 X H.. 528, 532 
(AiBcr), prr Sargent, C. 0 See W/gmore, Er., 
{ 93. 

(7) Set Cunningham. Ev., 121. 
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COmtSE OP BUSINESS. 


[z. 16.3 


course of 
business. 


COMMENTARY. 


• As to the meaning of the words “coutsc of business,” see notes to the second 
clause of thirty-second section, post. The section relates to private as well as 
public offices. Illustration (a) relates to the former ; Illustration (h) to the lat- 
ter, namely, the po'st office itsclf.(l) IVhcre it was sought to prove that a cer- 
tain indorsement had been made on a (lost) license entered at the Custom House, 
it waa held to be relevant to show that the course of office was not to permit the 
.entry without such indorsemcnt8.(2) And where the question was whether A 
paid B his - practice was to pay all his work- 
men regula was seen with the rest waiting to 

be paid am . to eomplam.(3) So also where the 

demand was for the proceeds of milh sold daily to customers by the defendant 
as agent to the plaintiff, and it appeared that the course of dealing was for the 
defendant to pay the plaintiff every day the money which she had received with- 
out any written voucher passing, it was ruled that it was to be presumed that 
the defendant h.id in fact accounted, and that the onus of proving the contrary 
lay on the plaintiff (4) Where ccidence was admitted of a book-keeper’s cus- 
tom of handing aver collater.il notes to the teller as indicating that it was done 
m this instance, Sherwood, J , s.ud “ It is leally immaterial whether he was 
able to do more than to verify his entries and prove his invariable custom. 
Thesj things being ptosen, the presumption anses therefrom that th^ usual 
course of business was pursued m this particular mstancc. Every one is pre- 
sumed to govern himself by the lules of nght reason and consequently that he 
acquits himself of his cng.apcmciit ond duty R’henever it is c«tabli6hed that 
one act IS the usual concomitant of another, the latter being proved, the former 
will b ' presumed , for this is m accord inth the experience of common life. It 
IS simply the process of ascertuning one act from the eristojice of another.’*(5) 
The fixed methods and systematic oper.ition ol the postal and telegraph 
sennee is evidence of due delivery ol matter placed for that purpose in the cus- 
tody of the proper authority. ‘‘If a letter properly directed (o) is proved to 
have been either put into the post office or delivered to the postman, (7) it is pre- 
sumed, from the known course of business m that department of the public 
service, that it reached its destiiiatioii ai the regular time, and was received by 
the person to whom it was addressed ”(8) "Agsiii, if letters or notices pro- 
perly directed to a gentleman be left with his servant, it is only reasonable to 
presume, pn?ni facte, that they rc.sched his hands.fS) The f.act, too, of send- 
ing a letter to the post office will in general be regarded by a jurv as presurap- 
lively proved, if the letter be shown to have been handed to, of left with, the 
clerk, sihose duty it was m the ordinary course of business to carry it to the post, 


(I) >or(on, Er., 141 

Sutter r. .itliiut, I Stsrkir. 222; rhipfoo, 
£r . 3rd Ed , 90, Tailor, Et.. { 1S0.4 . tee sko 
Ve* Omreron v iVmri', S Camp, 44; Wa/Minf. 
ten T SvtHrU, L. It.. 3 Q. H , 579; Mafon t. 
ITood. 1 C. P D . 03 

(3) Lutae Someitttli, 1 Kap. 390, Phip. 
<00, Kv., 3rJ CJL, 07 ; I!o<cm-, N. P. Ei..37;an<i 
<^e Sai/n T. Surmon, 4 V. & P-. SO. 

(4} Exnm v. Sireh, 3 I'limf', Vt, Kwrtw, X. 

r. E».. 37. 

(5) ». rr.SfiU. 94 M*., 537; 0 .S. IV.. 
i'J (ImorJ. 

(6) 11 oUfr T. Ilaystet, ll«T. S M , 149 ; Jlat. 
mrierr. Ilarreu. 17 Q H. K3S; T.jlor. t>.. 
<■ 170. bo iD/mace <bouM U* clr*<tn Irom lb« 
pentiag ol ■ )ctt«r tlist It »M |>ropFr)jr ad. 
drcMod ; Sam hat t. Tk* OffUtal LtyutSatpr, 


CVtoi. CiAnxKy Co. Ld. Cowart. 9 A., 36S, 
384 (1SS7) 

(7> SiUtek V Oartetf, 7 Q. C , 848. 

{«) n«t, E« ,1403. Tuylor. i> , { 179. and 
curt Ihrre cited , Suuiultrton v. Judge, *upr» : 
lloofft'M'l V JloHldiuyrrlk, aupri; irarren v. 
11 amn, tupra. ‘ If a IcJtcr w sent by tbe poet 
li. H frtmd /nfie proof, until tlio contrary bo 
pro^wl, that iho party lo whom it w nddrctpied 
ncciTfU it in duo couric," per Parke, B. in 
fTarrrn v Ifarren. aupra In,. / Ah v. Peart* 
Hokan, 16 U. K . 333 (1871) [1/ « letter i< lor- 
wanied to a penon bv pcr,t duly reKKtercd it 
mmt Ijo preiuiDMl that it hm tendered to bim.) 
Set alio a. 14, ante, are preaumption m to pot{ 
letter* aumniarnoil in Powell, Ev , 01. 

IBJ ilaegrrgnr V. AVi/y. 3 IV. II. A U., 7Ctl. 
Taylor, E».. f INJi Powell, Kw.. 07. 
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and if he* ran ilrcUrp th. 1 t, allhoiiph hr hai iin rrrollpction of th> p.irtirul.if 
letter, he invariahly took to the po«t nffirr all leltm that either \\erc delivoreil 
to him, or were depo«ited in a rerfiiin plaee for that riirpn«e.”(l) Tpon tlie 
Fettlcment of the h«t of eontrihutoriei In the A«*eti o! a romn.my in rour«e of 
hfjnidation. one of the prr«on< nameil in the li«t denied that he had ajrreed to 
heroine a memhrr of the rnmpany or li.ihle a* a rnntrihntorj’. The 

r)i«tnrt Court admitte<l a« evidenee on hehalf of the official lupiidator, a 
pre'«-eopy of a letter acldre««ed to the ohjertor, for the purpose of proving that 
a notice of allotment of ?hare wa^ duly rommunicated. No notice to the ob- 
jector to produce the orjpnal letter anpearetl on the record ; hut, at the hear- 
inc of the appe.al, it wa« alleged hv the oflicial lirjuidator and denied hy the 
objector, th.it puch notice had heen in f.ict given. There wa< no evidence as to 
the porfin{ 7 of the onginal letter, or of the atidrest whtrli it hore ; hut 
the prc'v-copy vap coutauied in the prep<-ropy letter-hook of the 
company, an«l v\av provcil to he in the h.indvvriting of a dcce.i«cd Sccretarj* 
of the eomp.iny, v\ho«e duty it wap to depp.itch letters after they had heen 
copieil in the letter-hook. The objector denied hav-ing received the letter 
or any notice of allotment, Ac/rf that the Court (‘hould not «lraw the inference 
that the original letter was properly addre-p'-ed or posted ; that the press- 
copy letter was inadmi^sihlc in evidence; and that there was no proof of 
the comraunieation of any notice of n!lotment.{2) WJicre a notice to quit 
W. 1 S fif-nt hy repsterul letter the posting of winch was proved, and which was 
produced in Court m the cover m which it wap despauhed, that cover lOiitam- 
tng the notice with an in<lorM*meut upon it purporting to he hy an ofTicer of the 
post office stating the refusal of the addressee to receive the letter , ^eWthat 
this was sufficient service of notiee.(3) Postmarks on letters.— when capable 
of being deciphered,— arc pnmi facte cvidente that the letters were m the 
ost at the tune and place therein specified •(^) the postmark on a letter has 
ecu admitted as cvnlcnce of the date of its being sent , (5) hut a postmark 
may be contradicted hy oral evidence of the teal date of posting (G) The 
presumption, in the case of tlic post office, that a letter properly directed and 
posted will he delivered in duo course,(7) will be e.xtcnded to postal telegrams 
now that the inland telegraphs form part of the Government postal system.fS) 
In certain cases special provision has been made by Statut." with respect 
to matters with which this section is concerned. Thus m the case of documents 
served by post on companies, m proving service of such documents, it i« suffi- 
cient to prove that it was properly directed, and that it was put as a registered 
letter into the post office.(9) 

(1) T»jlor, E* , f 182, *nd cums cit«l thfre •nd 
a»it , biV.eck \ Garbtll , lltthtrington v Kemp . 

Trotter » Ma'Uan , fTard v. Lord Lemdetboroygh 
To prove the eendjng of a notice by poet, the 
pUmtifl’i clerk uas called, wbo elated that a 
letter containing the notice wa» sent bj post on 
a Tuesday monung, but he had no reeoUecfion 
whether it waa pot in by himself or another clerk . 

It waa held that not Buffieicnt evidence of put- 
ting into the post, Ilaulte T Salter, i Bmg , 

«ee Itoacoe. N. I* Ev . 374 . and Taorey v irj. 
fvjBM, 1 51. i 51 , 129 

(2J JiamJae v The Official LiquiJalor. Coticm 
Ginning Co , Ld , Cawnpore, 9 A , 308 (1837} 

(3) Jogendra CA««<f<r v. Dworla Kalh, 15 C, 

681 (1888) 

(1) FUuher T DraJdglt. 3 Stark . R . 64 , Stock- 
en V. Coffin, 7 51. 4 \V.. 815 . R. y- Johiuon, 7 Eaat . 

65, Taylor. Ev , e. 179, and cases there cited; 


Powell. Ev, 94. Wigmore. Ev , § 95 

(5)ai6ey» tfi/f. 5 Bmg . 299 , R v P/awer. 
R 4 Ry , 264 . ATeat v ioirea, 1 Camp, 177, 
Roscoe, 5." P. Ev . 213, & 214, Steph Dig , .Art. 
13, iUwt (a) a letter is presumed to have amved 
at ita dcetmation at the time at which it would 
be deli\ei«d in the ordinary course of postal busi 
nea*. Starlea v CoUin, ante, Powell, Ev , 95 

(8) S{nc4eaT Coffin. supra, Burr Jones, Ev.. |46 
(7) BrituA and Arntnean Telegraph Co v Cof. 

ton, L. R , 6 Ex . 123, per Bramwell, 1). 

<8) R<»coe. X r Ev ,4 3 , see also as to the tele- 
gnptuc messages, s 88, poir. 

(9) Act VI of IBtd (Indian Companies), 
a 90 If a notice given under the Xegotiable Instru- 
ments Act fXXVI of 1881, a 94) is da]y directed 
and sent Iqr post, and miscarries, such mucamage 
does not render the notice invalid 



ADjnsslONS 


The following' sections (i.e., ss. 17 — 31). deal with the subject of admission'* 
and cou{cssioii«i which have been gciierallv said to form exceptions to the rule 
which excludes hearsay This ls not entirely correct. Admissions are some- 
times used as merely di.screditing » party's statement by showing that he has 
on other occasions made sta'ements mconststent with the case afterwards set 
lip Their effect in such ft case is merely destructive. It is their lucoiusistency 
with the partv's present claim that pjs’es them logical force and not their tes- 
timonial (redit. For in sneh lases the tiutii of the admission is not relied on, 
and therefore they are not obnoxious to the hearsay rule.(l) In effect and 
liroadlv it may be stated that anything said bv a party may be used against him 
as an admission, pro«dcd it exhibits the ejuality of inconsistency with the facts 
non asserted bv him. m pleadings or testimoiu. It follows that the subject of 
.in admission is not limited to facts against the uartv’s interest at the time ; for 
though the weight of credit to be gnen to surh statements is increased where 
file fact stated is against the per-son’K interest at the time that circumstance has 
no bearing upon their adnnssibihty (2) An admission in the legal is not always 
<)ii admission in the populai sense ie a ^tatement nbteh at the time it was 
made Has against the re.d or apparent interest of the party (3) Hut an ad* 
mission may also state iicts aitainst inteiest as nbere it adniita a claim oro fact 
relied on by the ndsersary In such sa^v the admission is used ivs evidence of 
the truth of its soutenta and as possessing .m csidentuvry force per se. It is then 
equivalent to affirmative testimony for the paitv offering it Admissions in 
Much lases hasc a testimonial value independent of the contradiction and being 
the statements of peisous not witnesses form exceptions to the hearaay rule. 
In this sense it has been said that — "The general rule is. that every material 
f.ict must be proved by testimony on oath There is an exception to that rule, 
namelv, that the declarations of n p.stty to the lecord, or of one identified in 
interest with iiim, are ns against such paity. admissible m evidence. ”(4) The 
statements nliiili ate the subject of these sections are admitted firsthj. as infirm' 
ative of the (a«e made • and secondly^ when .imounting to proof for the adver- 
' s.iry because m resiiect of the persons makim' them there is some security for 
their !K curacy nlimJi iounters-ai)s the general objections to hearsay testimony. 
All rtdmissiori is only relevant ayainst the person who makes it or his represeu- 
r.une in interest ,(5) this rule being only a oranch of the general one that a man 
fihail not be allowed to make es-idence for himself.(G) Hut as universal expe- 
rieiK e testifies that, as men consult their own interest, and seek their own ad van- 
t.age, whatever they «.»y or admit against their interest or advantage may, with 
toU’tablf safety, be taken to he true as against them, at least until the tontraty 
jippears.(7) 

AdmlsaioDs An admission ha** i.«*cii defined to be a aMcmenl which suggests any infer* 
I'lite as to any fact in issue or relevant fact, and which is made by any of the 


(1) Ui,rniorr.rr..JHFls.,r«.7 
12 ) /'. 

(1) 1-h.j-un. Kr.. 3nJ 

H) T. Crwm. 0 n. A C . IW. WS frr 

lU.W. J. 

(S) J" 21 »»'l fu4t lli..rrla, p-ut, ih*. ncf|.»Jon« 
tt> t)ii< ml* arr rontiunN] In a. SI, rl< ()). (2). 
Tlw a.IniU«b{Jilr of of vroaat unil'T •, 31 


i« alito an infill nci- ol ftalpnirnU miuic* b^a }.er>.on 
iifinjr offrml on hu outj l>rhAlf Au ailmiMWn 
ma,\ further la- jirorM PH bcliall of a parl.r If It U 
rfiprant oth<*r«i«* Ilian aa an a.inilMjon, a 21. 
ri. P) 

(6) Jl«t. tW.. I fill) 

t?) TWat, Et . J CIO I Ta> )or. hr . } 7S3 
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ivfr^oti'. at.ti nri'lfr th** f in um^tinrr* in thr foIIoMitis; nipntinnrd.(I) 

In Er.cli»h law. tl,» t**rm niJmiitinn i« u«aallv »npln*«l in fi\-il trftn«.-»rtinn«. and 
tn tlin«r nat^mfnt* of fa^’l in criminal ca«c« which do not amount to arknow- 
Icdcncnt* of piilt or which do not auccf«t the inference of emit ; the term Von- 
fc<‘inn' l*einc C'“nrrally re«tnrtefl to acknon!e<!cment> of piilt or statements 
which »ueee»t the infereme of pitlt.(2) 

Bc»ides adrn**ions written and oral, a parly may m.ikr admi«<ions by hi'' 

• oiidurt. The»e are not rnentmiieil in the «exentrenth sectinii. os they Ihiae 
already l>een de.ih with in the eiehth feclion. nnU. .\rlmi*«in»« by a»*umed 
character, conduct, •ilenre. and the like, are not exceptions to the hearsay nilc; 
they are usually onpinal circumstantial emdeiice of the farts to which they 
relate.(3) .Vnalojous to admissions b\ conduct t* the rule which treats as 
admissions by a party statements made in his prc*enrr and not denied by 
liim ; proridevl the cirrnmstances were siioh a« to make a denial iiecess.iry or 
appropriate (4) 

A f onfes*{ft« I', ■‘•lo admission made at any time b_i n pecMiii charfretl with Contessic 
a crime, stating or sucse'ting the inference that be eommitted tliat crime.**(5) 

There is a distinction between admissions and oonfe'Sious m the Act{G) winch, 
howeser, a« it docs not contain a debmtion of the word “confession.” does 
not itself declare in what that distinction exists. The nature of this distinc- 
tion has, however, been the subject of judicial consideration in the Bombav 
and Allahabad High Courts. In the first place, as sections 17—31 deal witK 
admissions pencrally, and include sections 24—30 which treat of confessions 
as distinguished from admissions, it would appear that confessions are a species 
of which an ailmission is the genus. All admissions are not confexsions but all 
lotifcssion-s are admissions. Thus a statement amounting under sections 24 — 

30 to a confession, in a criminal proceeding, may be an iidniission under the 
twentv-first section, m a civil proceeding So statements made to the police 
br accused persons as to the ownership of property which is the subject-matter 
of the proceedings against them, although inadmissible as evidence against 
them at the trial for the offence with which they are charged, are admissible 
as evidence with regard to the ownership of the property m an enquiry under 
section 523 of the Criminal Procedure Code (7) The present portion of the Act 
adopts the term “Admission” as the genera term for both civil and criminal 
proceedings, and uses the particular term “confession” for Admissious(o) in cri- 
miml proceedings ,{b) made by a particular person, i*is , an accused person ,(8) 

(c) of the particular char.ictcr denoted in the following definition “A confes- 
sion IS an admission m.idc at any time by a person charged with a crime 


(1) fe. 17, poft , lee 101 

(2) Taylor, Er , 721 

(3| Best. Et , Ameriean^Xotee, p 438 , Norton. 
Et.. U2 AstoadmMsions.byconduct.o'a Fowell. 
Er , 277 . Toylor. Er , J 804 , » 8, aife. Couleo- 
iionj. like admiBSioQ* mJcirU case*, may be inferred 
from the condurt of th® prisoner and from !“» 
acqwe»cence in the atatements of others made m 
his presence, respecting hinvself : Taylor, Er , 
5 907. 

(4) Best, Er., tij , see notes to t 8. ante. 

(3) Steph Dig . Art. 21 , the Act contains no 
definition of a “ confession.” 

(8) R. T. Macdonald. 10 B B. K . -tpp . 2 
perPbear.J..fl r a.630 (18SI>. 

W, LE 


R. r Meier .4{i. IS C . 339. S93 (1883) ft r. 
4Vi/ii<adiliiS, 13 C, SOS (1833), per Petheram. C 
J. — ** It the contents of the document did not 
amount to a confession, the document itaeff sroufcl 
be releraot as an admission under s 21," St , 607. 
None, hoaerer. of the above cases indicate the 
difference betsreen “admissions' and' confessions ” 
feeastothis A v £0611 Xn {.6 4 . 509.539 (1834); 
R r Jajrmp, 7 A . 646 (1835). R. r. Pandiari- 
aaM. e B. 34 (1331). R r Sana 14 B, 260, 
2«3 (IS34) 

(7) R r. rn&Aoma Manekekand. 9 B., 131, 
134 (1834). 

(8J if, T. Triiloree Mantktiand, 9 B. 131, 
134 . R. T. Ja^rnp, 7 A.. 648. 648 (18S5). 

14 
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(o) stating or (6) suggesting the inference that he committed that crime.”(l) 
Therefore not only statements which amount to a direct acknowledgment of guilt 
' ‘ ‘ ‘ ih, although they fall short 

, of guilt. All inculpatory 

. . such as fall short of being 

. guilt follows (2) A state- 

ment which is intended by the maker to be self-exculpatory may be neverthe- 
less an admission of an incriminating circumstance ;(3) the factor determining 
whether a statement amounts to a confession or not being not the motive of the 
party making it, but the fact that it leads to an inference of guilt. A “confes- 
sion” is a statement which it is proposed toprove against a person accused of an 
offence to establish that offence , (4) while under the term “admission” are 
comprised all other statements amounting to admissions inthin the meaning of 
the seventeenth and eighteenth sections, ante. Statements by way of confes- 
sion which are excluded by sections J4 — 30 are inadmissible under the eighth 
section, ante This latter section, therefore, in so far as it admits a statement 
as included in the word “conduct,” must be read in connection with the twenty- 
fifth and twenty-sixth sections, and cannot admit a statement as endence which 
would be shut out by these section3.(5) As in the case of admissions in civil suits, 
the principle upon which the reception of confessions depends is the presump- 

:n- s*— • 1 I v.. . 

• • In such 

. . , , , . , If prison- 

ers really voluntarily confess, their confessions are the best possible evidence 
against them ; and a verdict based on voluntary confessions is just as good as a 
verdict based m the testimony of credible intnesses.(Sj 

But self-harramg evidence is not always receivable in criminal cases as 
it is in cKiI. There is this condition precedent to its admissibility that the 

S ’ against whom it is adduced roust have supplied it voluntarily or at least 

1 A prisoner may be convicted on bis own uncorroborated confes3ioiu(10) 

I But in order to support a connction the admission by the pnsoner must be an 


(1) St«pb Dig, Art. 2l. adopted and folio*- 
cd In X V Eabu Zol, e A . 609, 639 (I8«4). R 
T.Afliw. 1413.260,283.1” B.(1889),A» AV>«- 
pn/ J/oI*. t> TM., 30 of 1905 C«I. 11 C . 18 
Sfpt.. 1905 . R. T. Ja^up, 7 A , «46 (IS85) lln 
tiii4 laat <aM Straight, J , uu of opinion (hat 
(he word " ooafeaiion ’’ cannot be ronetrurdaa in- 
cluding a snere inculpatory odmiMion wbKli fella 
abort of being ana dmuuon of guilt, bat be also oild. 
rti that he did not find anj thing in 3Ir, Shpbm'e 
ileticition At TArionie with the virwbetooL- 
It may. howrerr, be pouiled out Ibat the role con- 
tendeil for it not (hat tiyry ineolpaloiy alateiaeDt 
i« a confeuion. but only auch aa fall ehort of being 
an admUKioo of guile ami from whlcbao infereiica 
of g«i7i foUoai. A* to "plenary" and "oot 
plenary" »ueemen(*, Beat, Ee, } 3-*]: O'* 
aUo R r, /Vi’xfA'iriM/i, 6 ri . 3 1 (ISHl) 

(21 f/olimoK T. R., SI 1*. L.B., I9A6:2CV-I> 
J . 230, ami ere ootee to t. 25, p-tf. 

(3) R T. PawlkAnnalk, 6 B., 31, 37 (1881) 
|<) R. ». Trilkorm Stanthband, 9 B, 131, 
I3i (IrMI. it 1« " an admlMion of a crlmlaatJag 
rtrciimitaiire, on which (he prooecutloii maiiily 
relxa." R, T. /’atdiarinali, 6 ft, 34. 37 (fSSf): 


R X A’ona.UB,20O,263(1889). 

(5) R I A’Boa. 14 B , .’60 (1889) , tee also R. 
\ Jnn Uai/i, 11 Bom. H C R.. 24 (1874)j R. v. 
Ramn Bimpn, 3 B, 12 (1878)} and S. 82, peel 

(6) Taylor. El-. 1 895. Beat. Er , { 624 jPhiJbp* 
A .Arnold, El , 401 . A >. IVferadrf,, 6 Bom. I. 
It , 773, m which aUo (ho ijueetion of (he im- 
portancD to bo attached to Toriafions in confe*- 
aionat atatementa ii ducuued " 

(”) " In criminal cases a deliberate confession 
camea with it a greater probability of truth than 
an admission in neil cases, the consequencea being 
more senoiii and penal " Phillip* A .Arnold, 
Fr . 402. In If e Raddr.j, 2 Den ot p 446. 
E>le, J , said. '• I am of opinion that «heti a con- 
fe**ioniswflIprovr<ritia(h-, bett eiideoce that 
can I* proruml 

(8) R X. n’utir Mundnl, 2.1 W. R , O., 23. 28 
(1876) 

(0) Best, Kr. | 631. 

(10) R r. A'i»/«/Aon.<i/,0\V.l: , CV„73 (I866)s 
R r. UyJtT Julaba, ib , 83 (1866) ; or on his own 
admission coapKI with the aridenee. R x. Kallg’ 
ebxet. 7 IV. n . (y.. 50 (1807) j as to the effect of 
rxtra.}adieial tonfra*ion, r. 
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.nltni<«io:i of rujU. So »th*'ri' #om<* pri«oni»r< diinng » prrliminan* iincstigation 
6tatc<l that thr crim*' w.v^ committoff bv other per«oTn ntidthat any share they 
had in it was under compul»ion. it uas pointeci out that, thoiigli such a state- 
ment fontainesl an important ndmi«»ion, it wa« not an ndmi««ion of guilt, and 
that upon Furh a statement alone no person ought to W convictcd.(l) Confes- 
sions have been divide«l by Kngli»h text-writers into ts»o classes, namely, judi- 
cial and extra-judicial, .ludirial confessions are those which are made before 
the Magistrate, or in Court, in the «Ine coarse of fecal proceeslings. Either of 
these is sufilcienl to support a conviction, though followed by a sentence of 
death. — thev lioth being «lcliberately and solemnly made under the protecting 
caution and oversight of the .Tudpe.(2) Kxtra-judicial confessions arc those 
which are made bv the party elsewhere than before a Mogistnife, or in Court ; 
this term embracing not onlv rrpren* confessions of crime, but all tliosc admis- 
sions and acts of the accu*e<l, from which guilt m.ay be imphed. All voluntary 
confessions of this kind are recciv.able m cndence on being proved like other 
facts.fS) Whether, however, cxtr.a-)udicial confessions, if uncorroborated, are 
under English law of themsehes sufficient for consiction, has been doubted. 
In e.ach of the English rases usually citesl in f.avout of the sufficiency of this evi- 
dence, some eorroboratiug rircumstance will be fouiu!.(4) On this point, ns on 
others concerning the weight to be assigned to evidence this Act le.ave3 the dis- 
cretion of the Courts unfettered ,(5) but the Court wiU, it is apprehended, .adopt, 
as a matter of practice and prudence, at any r,ite in all but evceptionnl c.ascs, 
that view which regards such confessions, when uncorroborated, as insufficient, 
an opinion which '•certainly best accords antli the humanity of the cnrainal 
law,” and with the great degree of c.iution applied in receiving .and weighing 
the ea'idesce of confessions in other cases. Moreover, it seems countcnancca 
by approved aanters on this branch of the I.aw.fC) Further, the words actually 
used bv an accu«cd, who is said to h.avc confessed, ought to be ascertained. The 
(iurt s'hould not accept merely the conclusions at which tlie witnesses, deposing 
to a confession, them«elvcsarnvcd, from the answers wliich the accused gave to 
questions put by them. (7) As to retracted confessions, see note to s. 24, posU 


■ to the procceding.(8) And a party persons by 
dmissions of the following persons ; ^*JSission8 
;(9) (c) a person who has a proprie- may be 


tan- or pecuniarj- mtcrct in thd suujccl-raHtter ot the emt (10) (J) a ppedeces- " 
aot in title or o person from nhomtheparty totlicsuitbasderivcdliismtercst ;(n) 
(e) a person whose position it is necessary- to prove m a suit when the 
statement would be relevant in a suit brought by ot against himself ,(12) Ifl a 

referee, or a person to whom a party to the suit has eipressly referred for 
mformation.l 131 Generally with respect to the person whose admissions may be 
received, the doctrine is, that the declarations ol a party to the record or of one 
Uenl.H . 11 , mere, I mlh hm are as against suchparty receivable in evide.ice.(U) 


(1) H T AWo iluodiJ. 7 W R . Cr , 8 (1»67> 

12) T.ylor, Ei? . J 666 , ^ Bhunun 

Andiron, 12 W n.Cr.49 (1869); »» to therflfct 
of judicial confesnopa and M to retracted confea- 

(3) Taylor,’ E^ , I 867 . A '• CofKeMlh, 13 W 

B, 69 (1870), [a conlesaion made to a prirate 
individual may be evidence against the prisoner 
if proied by the person before "bom the confe*- 
.ion ,.a madej , if. v iJohan Lcl. * 
(lS81);if.v.ByMjr>.V<MV-®"’ R • ^ 

(4) Taylor, Et., J 868 

(6) Field, Ev , 151 . The report ol the case 11^ 
cited m this connection {R. v Jhurrtt. 7 ^Y. R-tx . 


41 (1867), (a volantary and genuine confeiision 
IS legal and sufficient proof of guilt) does not 
state the nature ol the conlession 

(6) Tavlor. Ev . { 868 

(7) A > Slwfr^la. lU B L K , 332. 225 (1872) . 
A T JioA<iitAaf.4.\. 4b. 49(1881) 

(8) S 18. jnst 

(9) Id 

(10) Id 

(11) U 

(12) S 19. punt 

( 13 ) S 20 , put see notes to ss 18 — 20, putt, 

(14) Taylor, Ev , ] 740, Apieyo r. Brcien, 9 B- 
tC.938 
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But if they proceed from a stranger they are in general inadmissible.!’ 1) The 
act has rendered such admissions reeen’aWe in the two cases mentioned m the 
nineteenth and twentieth sections, p 08 t.(i) 

Subject to the pro\isioi\s o£ the thirtieth section relating confessions 
by persons who are being tried jointly for the same offence, the general rule is 
that an accused person can only he affected by the admissions or confessions of 
himself, and not by those of agents, aecoiiiph'ccs or strangers ;(3J unless made 
in his presence and assented to by hun.(4) Nor, of course, can such confessioa-s 
be used in his favour. As to admissions by prosecutors, i-. post, notes to 
ss. 17—20. 

Timewiaen, Wien ii party sues, or is sued, personalli/, any admission made by him on 
former occasion may be given in evidence against him. Such admissions 
admlssioQB juav have been made by him while a minor For though a minor, as he canuofc 
app’oint an agent, (5) cannot be bound by the admissions of an agent purporting 
to act for him, yet admissions made by the minor himself may be proved in an 
action brought against him after obtaining hts majority.(6) ^VTien a party sues 
or IS sued, personally, an admission made by him on a former occasion, while 
sustaining a representative character, may also be given in evidence against 
him. Thus where a person, when defending a smt as guardian for a minor, made 
an affidavit of certain facts, this affidavit was held to be evidence against that 
■ person of the facts sworn to in a subsequent action against him per80iully.(7) 
But admissions made by person sued or suing in a representative cliaracter are 
not adnuisions. unless they were made while the p.irty making them held that 
character ;(8) suih persons therefore cannot affect the party represented by 
their admissions made before siistammg, or after they have ceased to sustain 
their representative character (9) Further statements by a party interested 
in the subject-matter, or by a person from whom interest is derived, must have 
been made during the voiitmuame of the intcre.st .(10) and statements by the 
persons mentioned m the mneteenth section must have been piade whilst the 
person making them occupied the position or was subject to the habihty, in the 
section mentioned. (II) 

So far as its admissibility in evidence Htoiaerned, it is in general immatfi' 
rial to ichnin an admission is made.(l2) Thus an admission made to a stranger 
i« as receivable as one made to an opponent. “It has indeed been held that, 
in otder to render an account stated binding on a party, the admission of liabi- 
litv must be m.ide to the opposite p.irty or his agent ,(I3) but this onlv refers to 


(I) Id :Earuujhr. If 1 1 /<. 1 B * C., SiS 

(J) -ti lo wlifU propwljnjt frpni 

•iraneff* Et, — 

7iU. 7J(1. V /"Ml, Ih,* odiiUiMittfhlr. hoermr. 
of thcrritlrnrciii IhecMfOl ttUtm 

to U- prouiiclril on Ihf princi^^ of %genrr. the 
piirtv teltmng to ftnollirr nialcH that olIuT bjs 
k7>-nt for tb^ purfMVO of mabtnfT fitr |«rtioul»r 
iwinmcion. UllN. Kr., MS. 

(31 Tevlor.Kv.pJ} {XM-S'»l;3Ro«.fr.,4S3— 
I'll . I’wop, t>, El.. I'l— 31 ; 4tr aa tu atlmiM- 
MOQt l>v sgr'nta. fnji ; anil a« >o atlrawooas hr co* 
pri>pfl>‘laf^. r. m. onl'. 

(4> fi ». <«A I F. a F.,W:JSr. r Mat- 

f.ry .15 Coi. 4M. -ISH : Tarlor, Er., f 1W7 

(.*1 Aft I.V of |H7a (Coiitfaflf. a IS3j and *t* 
a-ll. f/;r.;.w. 

(9) 0‘.Vt.« r. A’«./. 7 If. U K . 431. ««*J it 
IVll. Er.. 191. "fueb ailini*tiunf miebt rotal* 


to the rreoipt of good* or to other niatt«r», but 
»ouhl not of course, affect tbo question of Labi* 
Iitj in caxe* in which a minor would not be Lablo 
on a contract untcmi such contract wero ratlffed 
bj him after atfaiiung hj« niajorit^ '' Field, 
Kr., 165 ) sec Dharvuiii roma« r Oarrar 5Ar>m* 
tat. n> Bom. H. C R . 311 (IS73) 

(7) Bfattrg V .l/oTraM. 2Sch. 4Lef. 31,315 
Tarlor, E» ■ f75.S; 6/aii/an r Ptnital. S 
H.L.C. 237. 

(S».S. 19. /!.«/. U-ilKEr., 113 

(3) Are Ftepb Big, Art 16, andjwf, 

(lOl S. 18, pn,l. 

(11) 5 19. ptf. 

(12) Best. Kr , i SJS. 

(13) Bfecl'in r. Amif4, I ,\ 4 K., 4g8 ; Ilugittt 
t Tiimpf, 3 31. A U'., 687 . tiaUt r. ToKnIty, 2 
Fxeh.. 136; T.iylor, f.r., | 793. 
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t]i<' rfT<yt of the a(lnii*»ion, not to it< ndiiii»*nnllty.”(l) E\cn nii «{linis?ioii 
rofulo in confidmcc lo n frpril n«l\i«cr or n wife rrcriMihle, if proved liy n tliird 
perron.(2) So privnte mrmornnda never rommtinicntrd to the opposite ride or 
to third person' nre rvidenre npain«t n party ,(3) are admi«*ions made to liim* 

•elf in mere roliloquy.f-l) Tint what a person iia« Tieen heanl to ray while talking 
in hir sleep seem« not to he legal exidenee npninst him. however \al«ahle it may 
he n« indieative evidenre; for here the •ii«pen«ioii of the fariilty of jndpment 
may fairly l)e pre«iime*l rnmplete.(3) 

So with repard to voluntaiy cotife««ioiis. riihject to the provisions of the 
twenty-fifth and twenty-sixth rections post (relating to confessions made to, and 
whilst in the custody of a police offif er) it is m general immaterial to whom they 
have l>een made, .‘'o what the nemsetl has l»eeti <»icj’//carrf muttering to himself, 
or raying to his wife or any other person in confidence will be reeeivable in 
evidence pro\nle<l that, in the latter lase, it is proved by some person other than 
the wife, coun«el. or solicitordf*) An admivsion of crime, w hen fairly made after 
due warning, is not in!i<lnu««ihfe simply bemuse, at the time it was made, no 
formal accusation had been ma<le against the party making it (7) 

In respect of the nature of adtms'-ions no difference exists, m regard to Nature and 
their inadmissibility, between direct admissions and thosp which arc mciffcntof, acSia^on 
or made in some other (oniiection, or involved in the admission of some other 
fa<t.(8) So far, at lca«t. .as its admissibility is concerned, the form of an admis- 
sion is in general imtnnterial.(9) Thus admissions are recoivablc which arc 
made parol, or are tontained m b^ls o/ account or letters ,(10) documents (e.tj., 
a ma/i) filed n« correct in a former proceeding ,(11) rough tlrafl of a plaint 
previously filed, (12) </cpotiti«»n,(13) verified pfainW,(l-l) or verified petitions, (\6) 
or icn/lcn sMetnetiL* or austeers to tnterrogatortes. ajfuhvxts, and the like, in 
former suits ,(1C) for a statement made by a p.irty m another suit may clearly 
be used as an admission within the meaning of the eighteenth section (17) 
i?n<ncnn ^»ojt«o/ncco«»i<, though proved not to have been regularly kept, may 


11) De-f. K».. I flJR 

(J) Tsjlor. Kt. im [»<' s« IJJ, 12b— l-’O, 
po4ll. 

(3) Eruet V. Garden, 17 W H (I'nirl), 990. 
VVhart. Et , { 1123 

(4) F. V. fiimont, CC A 1’. 540, E» . 

!52I. 

(5) IWst, E« . 5 520 . // V EUmUth SipiMU. 
Kmt, Samm Vm , 1839, cite<l, ih , Ourt \ Gib- 
•(-".ISM AW. 623. 627. 

<6) S(t Taylor, Et , J 891. «ncl caef* cited ante . 
•ee M 25, 26. yt»t , «-« ftlio /f T Sagftnri.lW K, 
Cr.50 (1867) 

(7) R. T. Jtam rhurn. 4 «' R . Cr . 10 fl86J) 

(8) Tiylor. Et . j 800 

(9) Wills, Et, 102, Phipson, Et , 3rd Ed, 
197 , ll«5t Et.. { 521 , u to»dmis«oni “ wifbool 
prejudice,” see s 23, post. 

(10) RaiSriKuhenv Fi* //tin A'is4<". 5 VI I 

A., 432, 443 (1853) , R \ Jlanmantn, I B , 610^ 
613 (1877), \ post, a letter containing an »d- 
Dussion doe# not reijuire a stamp before Jt can bo 
admitted m evidence, Ptrihid f Slonu- 

hw }>nt, 23 W. n, 325 (1875), see atao XenuH 
Coonuiry t Ram A'nsiSim, 5 C. 864. where an 
ebtry, showing flie extent of the ho)ding and the 


amount of the rent, made m n boolc belonging to 
the hssor. and sigonl by the lessee, was held rele- 
vant as an sdinivsion, though neither stamped 

(II) //urosart Strrtir V Pnonalh Stnar, 7 W- 
R . 249(1867) 

(12; r .4r«//a. 15 31. 19 (J89I). 

(13) OMojr Oohiiut V Bee/oy t7oiind, 0 W R , 
162 (1869). Soo/an BArt v (cAmul .10. 14 B. 
L.R.App. 3(1874). B c 21 \V R.4 U{t post); 
and ere cases cited post, po»n m 

(14) Otrtii Chaiul'r v Sluimn Churn, 16 W R , 
437(1871) 

(15) lb, GoMrLatlT JfoAesA .Vorain. 14 W. R . 
494 (1871). and see potl ilohna Sahoo t Chut- 
lo JfoHsr, 31 W. R . 34 (1874), as to statement a 
filed in Court In name of farditna-ahtn, see dsmu- 
loonttm Btbee t .4fbi Uafiz. 8 W R , 468 (1867). 

(16) Field. Et. 124, JIunA Chunder t Pro- 
mnno Coomar, 32 VV R , 303'( 1874) , DhuffmunI 
Xorain » Lelt-fha, Marshall. 4«’(1862) 

(17) //uruA CAundtr t Proaunno Coomar, 22 
VV R, 303 (1874), as to pleadings in the same 
proceedings, v fotf At to the admissibility in 
Englaod of pleadings in other actions, sie Phip. 
son. Et . 3rd Ed , 216 
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vet be relevant ns admiss5oas.(l) Admissions may be also contained in recitaJi 
and descriptions in deeds ;{2) horoscojfes ;{3] receipts, or mete acknoiehdgment 
given for goods or money, wbethet on separate papers, or indorsed oti deeds, ot 
on negotiable securities , banker's pasf'bookg ; accounts rendered, suck as a 
solicitor’s bill; sworn inventories and declarations by executors which operate 
as an admission of assets ,(4) and surveij maps (5) The omission of a claim by 
an insolvent in a schedule of the debts due to him given on oath is an adraisaiou 
that it is not due (6) A statement in a bill of sale is evidence against those who 
are parties to it, the seller and the purchaser and the person who purchased 
from such last-mentioned putchaseetT' i a rent-suit 

under Act X of 1859, which do the sixtieth 

section, cannot be rehed on as a ,*ii nnviia instrument may 

operate as av. -- - but not one which is not 

• 'turn made to a collector 
..vw IS an admission as to the 
. . .......iig upon tne occupant and all who claim under him.(12) 

As to admissions in dowl fehnsis, or m notices to enhance rent, see cases noted 
belo\v.(13) Though a judgment is generally irrelevant, as between strangers, 
it may be relevant as lietwecn strangers if it is an admi8sion.(14) Tims where 
A sued B. a canier. for goods delivered by A to B, a judgment recovered by B 
against a person to whom he had delivered the goods, was held to be relevant 
as an adimssion by li that he had them (15) ‘‘It is true that a record is some- 
times admitted m evidence, in favour of a stiaiigei against one of the parties, 
08 tontnming a solemn admission by such party m a judicial proceeding with 
respect to a certain fact But this is no real exception to the rule requiring 
mutuality, because the record w admitted m this case not as a judgment conclu- 
sively esrablislung the fact, but as the deliberate decUrsf.^- — ' ' ' i 

of the party himself that the fact -• 

iim *« - •' 

. giaiiuiatuer 

■ , - »ue latter's brother A, and that he, the 

\ »>«,•» coufeequcntly entitled to a moiety of the family pronettT* 

representative of the other moiety going »o '"«*—- ' ‘ 

Ecuting IVa branch, a judgment and other docun 

by K, in which suit * • : 

evidence ag 

third pnrtic 

of the 

Thoug. 


(l)fl . V*5 T 

* T*rlor, Y.\ . 01—100; 85>, Descoo. N P> 
Ev.."a; Po»«U. Ev.. 24^—252, V. p<*rf ; A'onwvr 
thurjnn/Uh r. Ham Chandv, 4 1 A . (I87S) 

(3> flafj CotinSan r. Rajo fSnHttdtn. 17 M , t3t 
(1897) 

(1) TATlor, Kr.. H 830. 860 

(3) Sef not«< |0 < 36. {>’//. mU cs«<^ there 

flf4>d 

(S) T»ylor. Ev.. J 8W; AkAoW* r. Daimtt, 
81. A Hob .13; Han r. Armnoii, 3 Camp. 15 
17) S'joym HtHx \ Atkmtt AH, •opr*. 

(S) I'oii-i JlaM^xs T. {7-}->tnt fldVw. 21 tV. R, 
III (I'^TS) 

(pi I 1121. cifol {□ riupioa. E». 3nl 

YA . 103—101. 

(I0| Ift n of ('■Unip?. • 51 


(U) 76 cl (2), other than proceediBp# under 
CU X(l (Diaputt% bs to irntnorable property). 
CTi XXXn (ilamtenaace of wjrea aud chiUreo) 
of Act V of 1805 (Cnininal l*roeedur®) 

(12) AluAS Bfhartt t Bam Bai, 18 tV. R , 103 
(1872) 

(13| Gunja PertM v Gogun SMig, 3 C . 312 
(1877) , are bUo .Voroia Cuamary r Bam KriAia. 
6 C, 861 (tHSO), Jud'jnMtK v ffajaA Btinvfa, 22 
\V. P. ,22ft{1974) 

(U) Stoph Dig . Aft 41 

(13) TSey V Cateliny. 1 M Ry . 711, » e, 
B X P. 2l3j 8t«}ili Dig. Aft. 41, llliat (•): 
Taylor. Er.. ) ISO! 

(W) Taylor. Kt..( 1891 

(17) hViAaoMm* v. Ba/iyopifu. Is M . 73, 77. 
7« (1897} 
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roii«idrro>l hi lAidriu r in a rh iJ ra'c.fl) n nli’a of jruilty in ihf* Oiminni Court 
may In' ?o con^iiloroi! a« rihlrncp of nit n(fmi««ioii.(2) A' to n»lmi««ion^ mndo 
in ptm’lingii. pnlz-ji In the fifly-riphtli n«*tion. 

IVr«nnal knowlcdcp j« not rpfjuiroiL *‘An ndmi<«ion i< rcyroivablcnUhouph |[n*dornnioB. 
its weipht mav Itp ulipht. whirh is founded on h/vr*ny,{!i) or consists merely of 
llie declarant^ opinion or -{i) hut where the ndmissjon is nn inference 
from fact", not persnrnlly ’ p . i •» 

inference and look to the i • ■ ■ ■ ' ■ 

ed,’ without the addition • • ■ ■ 

admi«sion.’*(f>) The proiind appears to be that evoi. if a party has not personal 
knowledge, the admissions woiihl ordinarily not be made except on evidenre 
which fatisfips the pirty who is making them that they are triie.(’) 

An admission, merely as an admission, is not conclusive against the person Effect and 
who makes it.(8) The latter may show that he teas mistaken, or was not telling rtSi^*or 
the truth ; he may diminish the importance to he attached to it in any way admissions, 
he ran : he is not preeludod from contradieting it . so fur as the admis.sion 
is merelv an admission, he may induce the Court to disbelieve or disregard it 
if he eau.(9) The rircumstances under which an admission was made may 
always, therefore, he pro\cd to impeach, of (since the weight of nn admission 
depends on these circumstances) to enUanee its credihjlity.(lO) An admission, 
however, mav operate as an estoppel mwhiehcase the person who made it is 
not permitted to denv it.(ll) As to the efTcct of admissions ns dispensing 
wltli proof, tcf the mty*eightU section, There may be a withdrawal of 

any gratuitous admission unless there should he some obligation not to 
withdraw it (12) According to English law admissions obtained under 
compulsion are cMdencc against a P'lrtJ’ if compulsion was legal (c.jr., 
evidence in the action, answers to interrogatories, and the like), hut not if it 
svas illegal (13) Under this Act the fact of compulsion would affect the 
weight of the evidcnte only. As to admissions made “without prejudice,” 
see the twenr-third sectioni post. With regard to the effect of confessions 
both ludicial and extra-judicial, v. ante. p. 210. Confessions are irrelevant in 
criminal proceedings if made under the circumstances mentioned m the 
twentv-fourth section, po3i, unless they tome within the provisions of the 
twenty-eighth section But if no inducement (within the meaning of the 
twenty-fourth section) has been held out relating to the charge it matters 
not, as far as admissibility is coneerned, in tchat tca>j a confession has been 


(1) t to MUblub the Irulb of ihc fseU upon 
• bich It was rendered , s'e notes to ». 43, post 

(2) SumboChundtry Modl.oo KybyrI. iOW R. 
•W (186S1. Field, Et, 33S 

ni VVigraore, E» . i iOoS, Re Perton. I- 
T., T07 (I8S5) (statement of a person as to hi» 
lUegitimacj- , ttt also P * IlaUee, Cos, 99, in 
Taj lor, Er , { 737 (1883) , the point is treated *• 
doubtful . as to statements b/ an agent containing 
hearsay or opinions, see Th* Aciat'”>, I SpiaLs, 
E. 4. A , 176 . The Soluny. 10 P D . 137 
(4) Iioe y Sitel. 3 Camp . 115 
(8J Pulley V Pulley. L. P. . 9 CTi . 739, 747 
(6) I'hipion, Et . 3rd Ed . 196 , Wills. Et.. 
lOS, I Uaniel’i CK Pr , 6lh Ed. 675, Taylor. 
Et., { 737; TnmbleelouTi t A'emm.s. 9 C 4 F., 
780. 784—786 ; Poe v Ftrrare, 2 R * P-. '** 

which taao It was held that if the defendant gire 

n e\idenreao answer m Chancery of the plaintiff. 


It HiJJ not entitle the plaintiff toaTail himself 
of any matters contained in such answer which 
are oolv stated as hearsay . but sea Taylor, Et.’ 
} 737 as to admiasions. which operate bv wav 
of estoppel, sees liS.pcw' 

(7) Kttcheny PyhUm, 39 Ga , 713, 7l6(Amer ). 
cited ID Wigmore, Rr , { 1033 

(8) S 31. post 

(9) See Cuaningbman. Er , 33. 31 

(10) 5«e notes to s 31, poM . " Admissions 
depend much apon the circumstances under which 
they are made." P y Stinmoneln, I C 4. K , IW, 
166, per TVighlinsn. J 

(11) Ss 31. US— U7. p»et 

(IS) UaSommad Imam T Huoain Khan, 36 C., 
81(1698} 

(13) Taylor, Ev.. {J 798—799. Roscoe, X.P., 
Ft. 63 
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obtained, though of course the manner in which it has been procuted may 
affect its weight.(l) 

Matters “Admissions <are receivable to prove matters of law, or mixed law and fact, 

idtnSsion ^ though (unless amounting to estoppels) these are generally of little weight, being 
necessarily founded on mere opinion. Thus, a defendant’s admission that his 
trade was a nuisance has heen rrceived.(2) So a prisoner’s admisson of a former 
valid marriage is some, though not sufficient, evidence to support a conviction 
for bigamy.(3) Matters of fact simply may always be proved in this manner. 
Thus, a wife’s admission of adultery, though uncorroborated, has on more than 
one occasion been held sufficient evidence, where considered trustivoithy. upon 
which to grant a divorce,(4) though if corroboration is availableCS) it must be 
produced.(C) But, contrary to the English rule, oral admissions are not receiv- 
able to prove the contents of documents, except where secondary evidence is 
admissible or the genuineness of a document pioduced is in question (7) The 
execution of documents Iwhethei attested or not) which arc not required bylaw 
to be attested may be proved by admission or otherwise (8) And even in the 
case of documents required by law to be attested, the admission of a party to an 
attested document of its execution by himself is sufficient proof of its execution 
as against him.(S| Admissions may even sometimes be received as to matters 
protected by privilege, provided they arc proved by third person (v. ante). 
anraia^em whole statement containing the admission must be taken together, (10) 

must-be ^ for though some part of it may be favourable to the party, and the object is only 


(I) Stt TiyJor, Rr . J 881, * 29. *n<J 
thcr»iQ 

13) E. V .Vei-i«c, 1 rc*k, .V I*. Ii’ 4 . »l 4 » 

M to tlu* tiac, R r F^irif, S R a 0 . but 

*«(( kUO tkOlC (S), ]>u4l 

O) R V. Saiay, 12 Cox, 178, W.. v 

whffher rcfo/eflc« i» not. R » yiahtrtu. 

3C 4 K , <82 , A r Sitctit, «»emil«» khe pr«* 
iinin dtVMion of A f •Yfi'Wn, 2J1 4 Rob. 503, 
10 4 II., le^l, a 0 . noffl . R t Simmeitato. m 
R V /’Ai7/i. 1 Moo C C , 2S3 , ho^roTor. oilwlorv 
Oon of th" pruoner, obooing vho »«« (ocronlmg 
lo ))i« own boltcf, hi* <o-p»rtnrr» »o» 
whra muon of (ho lot »lKlt(y of lb« docuinont 
OTicIonclog tbo troinfor of (hoir thooro, (boir lojlil 
tiUo (0 tliom could not be MtnblMbod 
(1) t Rotumon. I S 4 T, 302. ll*f- 

Uarna L. U . I !’• 4 1> . ?» » 

OV«y (lOfiTl, p 331. 

(5) Whtif \ lU./c, 02 i.. T, 063 
(6j l*hif«oii. Er , 3f0 E<1 . tOO , »n rt^nrd to od. 
mwMon* {otoWing irukltcr* ol I»% (rtfnml lo 
■n the abotc ciution front Hiijiton. Er), it is 
»M.I m I'bilUfK, Er., p, ail, KKh Eit " tt lifro 
sdniiMion* incolt-e niAtlcfs of li», s» oHl *s ot 
m4tt»T« of f»ct, fhp.t srr obtl»o»lj- in wont in- 

ttuir^ cntulNl to irrr lilU' *nfht. and m some 
rsM-s Ih'r hsTo b»rn sttOffrChrf rrp^fcl '* Thus 
It biu Wn hcM, ()i«t the dwchsff^ of s defendant 
bj- o Court of Quarter N-Miona, miiW an lawftent 
tet. rooll not r«uhlMhed bj |Oo«>f of an VN 
bttovletlgmmt of the dieeharge l >5 (hr |Jaia<iff 
IjRurIf ; for (be ■lie' hargo tuglit hate been irreilu- 
Jar srxl toi<{. nr mitrht Late been mutaXen (ho 
llaiiilit! ( X. f1ir',3 Canip , rvt . Aamateewf 


e Adamf'H, 1 Bing . 73 , Marti v .VilRr, Butt,, 
2IIS7 4< to MJmi'tions and ettoppels on ponitf 
of Jaw, see Ta^ort \ Tognre, 1 A , Sup. Vol , 71 
1)872). Surtmlrn }\tihaii\ ^oorgasutiilan, J9 
J X , US. JIB (1892) , fiopet Lai} 7. .Vw“(. Sw 
f'kandraeler. JIB L It , 305 (1872) , and Dungan. 

.%««</ iaJ. 3.V11 L J ,53 , onadatw-oon on ft 
point of Jj»w la not a '■ thing ” within the motintnji 
Ofs 115 

(7) b 32. p\iil . lit to written admioiotiv <*t 
a flS. el (ft). poV. 

(«) S 72. port . «ee Tailor Lr , 414. JN43 j 

Common l-x* Procedure Ait. 1854 a 28 

(») A 70, /«.rt . TayJor, Ev , ft 1848. 1853 

(IMJ Tailor E*' . j 725, Will*. Ev. ](i9; <W. 
tan Ah v fhand Btbn. 9 \V U . ISO (1868). ex- 
pl-uned in HtntKh ihurlarae \ FhaiKh llhumio. 
18 \V It , 257 |1B71) ii» parlj' ciianot PeJett parti- 
cular piu<tage**nitrp«l them nithocit the con text)} 
JoduMthJi<,y<, Ra)aRHnda,i3\\ R .220(1874) ; 
.Vwaant VUrth i //iwm«l .4(i, 22 \V. 11, 5l9 
(18-4). />«(,» Bfharre v WoJroB J Co.. B W. Jl , 
Ifill (1868), e*p)aJnMl in Ratl/tathannth Kumar 
T.f*o«<fro .lAAoa, J, n. 1, U (A C) 111, 10 W. 
It. IWI, Raifhtt charan > ChamUr .lf„«ee, 0 W. 
R.. 2»6> tI8fl8). Mah Xilmoa,^ s *„w<7m*vra 
R't. 7 \V. 15, 2!» (1807) . Tartart P<r,Sadu. 
/heorlOM/f, 15 Vf. It, 45J (IH7I). (A l>Iain(f(t 
abandoning hw own rnao anil falling back on the 
admiMion* ofthedifrndant, U lM>un>J (o lalie thoKn 
aitmiuions a* tbe^ ((.xml in their entiretj’ . bjr 
an t.xking (hem he would on hi* own part rruircde 
the truth of Ihoeo •tatrmenU roiitalneil in (he 
admiKHioni ol Iho delculant other than the )>arl). 
rulaf atateinenU On « Inch lie relinll 
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to u^irrt.iin wJut lio |u« uiiir<'(lo<| ni;.uii<t him'olf, rtiid whut ni.u* tlion'forc be 

jirp5UmM to br tnir. yrt. t*- -*•-* 

port wKirK rviilpiirp npAiii«t Ki • " * i.- 

whoV o{ nhAt Kp fiiilnt thr* i«Tmp * ■ ■ , 

pvrn in cvidcnro. it dof*< not follow Ibat aII the p.irt« of the ptatPinriit should 
bo rcp.inlfxl as cqiiallr dr'emnu of rmlit ; hnt (he Court mnst rnnsidpr, under 
the cirrum<tanrr«. how miirh of the entire utAtement they deem northv of be- 
lief, including as well the farts n««ertetl by the party Jti his onn favour, as 
tho«e making ncain«t him (2) The rule applies niunlly to imtten, as to \ erbal, 
admi*«ions.(3) Thus where in it suit for rent at an eiihanceil rate after notice, 
the plaintiff set forth that the defendant and lus predecessors had been holding 
the tenure svithout any change lu the rent : but alleged aI<o that the tenure 
had itR ongin at a period long after the permanent settlement, it was hrhl th.it 
the defendant was not at liberty to avail )um«elf to sueli portion of the admis- 
sion as aflonled a ground for the presumption of iimlorm p.iymcnt from tlie 
permanent settlement without accepting the latter p.irt of the admission which 
rebutted such presumption.(4) The principle upon wliuh tlie rule is grounded 
is, that if a party makes a qu.thfted statement, that st.itement cannot be used 
against liim apart from tint (|Uahfieatioti , an unfair use is not to be made of a 
party’s statement, by tiying to convert into a p.iftieu!.ir admission by him that 
which he ne\ er intended to be «uch an admission (5) Ibit though it is the rule 
that an admission «lmh is r{uab6ed m its terms, must be ordinarily adopted 
MR whole, or not taken at all as evidence against .v party, yet when a 
party makes reprmte and dftind allegations without any qii-alification. this rule 
does not apply. It is by no means the lase th.U no portion of a party's state- 
ment can any possibility be given in evidemo again&t him. without everv 
portion of the statement from the beginning to the end being also read.fC) X 
distinction must also lie drawn between the case where an admission by one 
partv has merely the effect of relieving the other party from giving proof of a 
particular fact, and the case where one party, f.iilmg to adduce independent 
evidence m his favour, attempts to rely on tfie statement of the other party 
38 an admission In the Utter case, as the party reJies on the admi'Sion, he 
must take the w hole of it together , in the former case, the one party cannot bo 
said to use the admission of the other as evidciue at all. Tuder the Civil 
Procedure Code, "it is the duty of the Court to e.vnmme the written 
statements m order to see on wh«t points the parlies are at issue, to lay down 
the issues and to reieise and consider the evidence adduced on the points in 
dispute, but the Court will not allow the p.irties to waste its time by producing 
evidence to establish that which has never been contradieted , and there- 
fore to Jay down that when a defend.ant adimts any one fact contained in the 


I,han Chun^Ur v //oron 11 U' U. M3 

. Ullak \ Nhtounlhi \Y R.. ISW 

Act X. 27 , Konteur P-x.rgftnnlh r Ham Cinmitr, 
<I A, 52 (1876) 

(l| Taylor, Ev . f 725 i Thomson t Awlrn. J 
D t R,36l , FUt(hT T Frogjatl. If A r,566. 
CMtU V Grty. 4 El B . 729 
(2) Taylor, Et . I 725 . and caso* there «t«l . 
^ajaA AVm«wry i Rtmaymogni Roy, 7 W R . 
29 (1867) , (the Court la not bound to b«-beve the 
whole of the gtafement) . <WW/i AO r CAoarf 
B3.U, 9 W. R., 130 (1808). 5Ao<IA 3A«r/««»i t. 
SKa,lh /M«eoo,l6 tv. B.257(1871)*rf]. Stanlan 
V PtrruxJ, 5 K L. C . 293 ; Ck-ndtr T. 

«are,5,r4jr. 11 IV. R . 535 (1869) [FormiUnce 
If the Judge upon Ae evidence really beheve* 


that the |My meats credited m a plaintiS's hook 
were Diade. although he disbelieves the entry aa 
to the amount of debits, there is nothing uierguit. 
able in bis giving the defendant the benefit of the 
payments { Put though the Jodge may hebeve 
one part and disbebeve the other, he ought not 
to do e« without some good reason , LnliaX Pro- 
Moot .SAeom/A. IV B.. 1864 , Act X. 27 

(3) Tayfor. Ev . f 726. 

(4) JuAmMlIt Roy v Rof/th Roroda, 22 IV B., 
220 (1874) 

(51 ileiAtfisrAasa/A Kumar v t'Aoadro .VoAoa, J 
B 1- R. (\ Ch «33 (1868). 10 W P_. 190. ev 
plaining /VJia BtJmrte v ITeraoa d Co , 9 \V. R., 
ISO (1868) 

(6) 25 , see a. S'', ^«vrf ; and sWes therrt j. 
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written statement of the plainbff, and thereby excludes indepejident evidence 
thereof, he is entitled to say that the plaintiff has relied on his statement as evi- 
dence, and that he (the defendant) is, in cojisequcnce, in a position to claim 
that tlie whole of it may be read as endence m his own favour, is a proposition 
which taiinot be maintained. If a party wishes to give evidence la his own 
favour, of course it is in his power to come forward like any other witness and 
subject himself to examination and cross-examination in open Court; but 
until he has subjected himscU to cross-examination, no statement which he 
may volunteer can be used as any evidence m support of his own case, unless the 
right, so to use it, has accrued from the deliberate act of his adversary. A party 
cannot himself determine that his ossn statement shall be used ns evidence m 
his favour.”(l) 

to admissions in civil cases, admissions m criminal cages must 

admissions be taken as a whole, and the general rule is that the whole of a confession must 
be given m evidence, and read and taken together. “There is no doubt that, 
if a prosecutor uses the declaration of a prisoner, he must take the whole of it 
together, and cannot select one part and leave another ;(2) and, if there be 
eitlier no other evidence m the case, or no other evidence incompatible with it, 
the declaration so adduced in evidence must he taken as true. But if, after 
the whole of the statement of the prisoner is giien m evidence, the prosecutor is 
in a situation to contradict any part of it, he is at liberty to do so, and then the 
statement of the prisoner and the whole of the other endence must be left to 
the lury for their consideration, precisely as m my other case where one part 
of the evidence is conuadicioty to another ”(3) A confession is evidence for 
the prisoner as well as against him it must be taken altogether , but still the 
jurj' may, if they thmk proper, believe one p,irt of it and disbelieve another. 
The Court is at liboitT to disregard any self-etculpatory scatements contained 
in the confession which it disbelieves (4) 

“Endence of oral admissions ought olHai*s to be received with great c-aii* 
tioii. Such esndonce w necessarily subject to mucli imperfection and mistake ; 
for either the party himself may have been misinformed, or he may not have 
clearly expressed his meaning, or the witness m.ivhave misunderstood him, or 
may purposely misquote the expression used It'also sometimes happens that 
the witness, by uiimtentioimny altering a few words wall give an effect to the 
statement completely at variance with what the partv actually said. ”(5) So 
where a plaintiff sued for n sum said to be due upon’a settlement of account, 
and instead of producing aud proving the account current between himself and 
the deiendnnt prodncwl rvidencc to prove the admission of the debt, the Privy 


D) XAur/urot r. ShaM Dfiuit/v, IS W 

I! , CS7 (18711, pf' AintUe, J 
(2) ft. T. CAol-w Khan. S lY. R , Cr , 70 flBW) . 
K. f-h'ilh J7ort/A/x). 8 IV. R.. 0-, 38 (1807). 
K » n.>ur rhanJ. 1 IV. R , tV . 17. 18 
/} X. ChuUun/lrf Vonmnntfi, 3 IV. It. Cr , 6S, 
f-6 (ISitn, R t. Brthnr Rnn. I* W. 11 , Cr , 
CO (|S7C;. R X. Kii^ Oapnt. Jt IV. B . W» 
(1h73); OoAjI/ Chunirr r. Tk€ yiaqi’iratt o) 
rhanj..,j. iS IV. n.. tv., is (WO)? l«dmIwon 

not •mnimtinj; to conflation of guOtJ; B t. Bono- 
<-Jlak. IS IV, R.. tv. 13. II (I97«)j K r. DaJa 
Ana, 13 R. 132, <3C.470(1S'<3); •*ir 
k rntiverMtion 1* rrln^ on »* proof of » coaf««. 
•1101 of (h<- crime, (ho [intonrr lu* • dxlit lo )at 
("forr 111' Court llic trlioli* of vlist irM Ukt in 


planatory of the p«rt already jiroicd, and j>er' 
hap*, in favartm nil* a]] that wo* related to the 
aabject.niatter in f’lue " Thr Quten't caw, 2 
Be 81 Bin^ . 297 , #* to dnfiDot or oppoaing atate- 
raiuita W the accuwil. Me It \ gooli//iH, 1C Ji L 
It . 332 (1873). ft V .Vitj,,. Oopal. Si IV. J{ . Cr . 
ftn (1875) 

(3) ft. JoHtt. 2 C 4 n.O' 1 -i. p„ l{,*an-iuet. 

J. 

(4) H X Vtw. 4 C. A p . Sil. 22<i . It. v. UaHa 
Ana. *iipra at pp 4.19 470. It \ nnli,,,. fite.1, 
•S. 470{ It. ». SannuHah. 21 W !{.. tV . 23. 21 
(IS78){ It may la* that the Court wouhl attach 
TWy little weight to the eceulpafory part* s B v. 
Amnia Ooitnhi lORotn H C. J{ . 407. WX) (1873). 

(.1) Taylor, tv.. I lOI 
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CoiincU I'aid : “Th''y rnn«i<lrr that it i' » \cn* <lnnfiprniM fhliif; to rent n jiulg- 
mcnt upon ^-crhat ftc!nii«*ion« of a aiim due, especially wlirii thorp arc other 
moan* of provinc the ia*o. if a true onp,'’(l) Hut u-hcre nn admission is 
dolihoratoly made, and prooisply idoiitifiod, the ovidoiicc it affords is often of the 
mo«t aatisfaclnr}* natnro.(2) Admissions doj»cnd very much upon the 
circumstance* under which they are made.fS) 

As in the ca«e of ntimissions m ri\ll proceedings, the evidence of oral 
confessions of puilt oupht to he received witlic'reflt caut[on.(4) Rut a deliberate 
and voluntary confession of guilt, if clearly prove<l, is among the most effectual 
proofs ill the law ; the degree of credit due to the confession must he estimated 
by the Court or jury according to the particular circumstances of each case (5) 

In trials by ]my, it is the duty of the Judge to fay the confessions properly be- 
fore the jury, poiniinp out the circumstances bearing for. and against, their 
value, but it is for tlie jury to form an opitiinn n« to their weight. (6) “A judge, 
in fact, is hardly justified in treating a eonfessioii made by a nnsoiicr before a 
Magistrate, ns a mere piece of evidence ssluch a j'ury may dpal inth m the same 
way as they ssould with the cs-iJence of a witness of doubtful veracity. If a 

S ri«oner has confessefi before a Magistrate, the attention of the jury should be 
rawii to the question whether there was any re.ason to suppose that that con- 
fession was made under any undue inffueneo , and if there is no reason to sup- 
pose anything of the kiud, the ju^ should be told so and adnsed that they may 
act upon it."(7) The mfirmativc hypotheses affecting self-crimmativ’e evi- 
dence have been in particular dealt with in the works of Boiithnm and Best.fS) 

False confessions are either the result of mistake {which may he of fact or of 
law) Or are intentional. Tii the case of intentionally false confession the field of 
motive must be searched for such causes os mental and bodilv torture, desire 
to stifle further inquiry : weariness of life, vanity, desire to benefit or injure 
others, and motives originating in the relation of the sexes. False confessions 
are not confined to eases in which there has reallv been a crime committed. 
Frequently such confessions liave been made under hallucination of events which 
are impossible The above causes affect more or less every snecies of confes- 
sional evidence. But extra-judieial statements are subject to aaditonal infirma- 
tire hvpothcses such as mendaciti in the report. mj«-jnterprerafjon of the 
language used and incompfeteness of the statomciit.(9; 

17. An admission, is a statement, oral or.^, documentary, 
wliicli suggests any inference as to any fact in i.ssue or relevant 
fact, and which is made by tiny o! the persons, and under the cir- 
cumstances, hereinafter mentioned. 

18. Statements made by .a party to the proceeding, or by#/gi‘“r“ 
an agent to any such party, whom the Court regards, under tlie 
circumstance.s of the case, as c-xpre-ssly or impliedly authorised 
by him to make them, arc .admissions. 


(l| Lalla aitop'rihaH V JasJtrnalh, 10 lod 

Ap.7l.-9,13C L.r..27l- 
(21 Tttvior. . 5 B<Jl. . 

(3) H. , Simmnosfo. 1 C A I' . •*« 

notes tog 31. ;«Mf 
(•I) Tijior, Kt . 5 S6> 

(S) Id. J 885. t. sKtt, Jntypduction Set u 
lo the degree of credit to be given to eonlessioa* 
Ito-iof, Cr.. Ev. 39. 1 Phillips i Arn. ET.4(e. 


I0tlil:>l .K y DadaArxa.i^ ih »tp 4S0(18S9} 

(6) A T Dado Ana. 15 B . 452,461. 473 (1940) 
h V Mama Da^t. 10 B. 497, 50’ (1888) 

(7) n y SkaAabut Sieith. 13 W. R , O.. 4.’, 
43n6<0>. fier Xonnsn, C J 

(8} Best Er. I| 554—573. Xorton, E»., 155. 
161 
(») n 
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[ss. 19, 20.] 


By suitor In Statements iTiacIc by parties to suits, suing ot sued iii a re- 
tive cftarac preseiitative character, are not admissions, unless they were made 
while the party making them held that character ; . 


Statements made bj’ — 

persons who have any proprietary or pecuniary in- 
in subject. teiGst in the subject-matter of the proceeding, and who make 
the statement in their character of persons so interested, or 


By person (2) PcTsons from whom the parties to the suit have derived 
intere«de. tlicir interest in the subject-matter of the suit. 


are admissions, if they are made during the continuance of 
the interest of the. persons making the statements, 


Admiesione 19. J^tatemcnts made by person-s whose position or liabi- 

byperaona ^ r ..i -l 

tioamust*’ necessary to prove as against any party to the suit, are 

i>®p““ed admissions, if such statements would be relevant as against such 

aearrAlnat . . .. «. 


pcr.'^ons in relation to such position or liability in a suit or brought 


by against them, and if they are made whilst the person making 
tiiom oociipies .such position or is .subject to such liability. 


lUH^trahM 

\ undertakes to collect r®nts for H. 
n A for not collectiiiR rent due frotn f' to }i 

A (Icnie? that rent waa due from C to D. , 

A Mtafe/iient hv P that he Oivetl D rent an adnu-wfon, and i? a lelevmt fact a4 
H^rainat .1, if A denies tliot C <li<) ouc rent to li 


exprecsly 
referred to 
by party to 


20 Statements made by persons to whom a party to the 


in dispute are admis.‘5ions. 


lUu^lratiOH- 

Tlip <(itc'‘tion It. whether a horse «oJd hy .•! to B ii sound. 

-} to B — 't.’oaml a^kr '. C knows all aUiiit it,’ C’a statement h an admission. 


PfiQcJple — The reieption of admissions considered ns exceptions to the 
rule im-inist henrs-av is jrroiinded upon the fflet that whnt o person says may be 
preiiimcd t<> be true ng.aiiist lunisclf, and when not obno.xious to that rule 
upon the fait of im on^istemy. But the very ground of this presumption cx- 
< liidcH sui h an inlrrem e when the detlarations of a person arc tendered as e\i- 


\Vhen bro.^illy st.ated in 8 ’ ’ ' ' i> . 

i« that the declar.itiona of ■ ■ . . 

film, are ns ngain<*t smli 

lerest which determines the rele%'jincy of the admhiion includes (a) ageiuy ;(l) 


(1) Il~i. Kr. f sin. Wtn*. LV. laj. init ttf 

■ 1.0 T«jW, I'r , } 7 JSj r, amtf, InfMirlocticHi, 
■ft-l • 21, f.W 


4ftt; V. /’rrriml. .-i Jt !„ fa 

13) Taylor, Ev., } 7<a 
t<l IS. 205 •«> f-.rf. 
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(6) proprirtary or p<H uniarv intrrc't.(l) whkh iii<ltnlci* (n) joint intiTest,(2) (Ij) 
real a* oppo«(Nl to noniinn] iHtcrc«t;(3) (c) <lcrivnti%o iiitrrp^t.(-l) St^itcminits 
l)V ftrnvfjrTt arc pot generally rrlpvant.{3) But to tlii« general rule al«o (here 

•re certain cxreption«.(r») Inrc«pctt ol (he .a(lmi«.«ioii'4 of ngrnl^, tlicgcnc- 
ral pnnriplo applies 7 'n* f(tcit t>cr ahum /aeij j>rr nr. There |o n legal iilentity 
of the agent with the printipa! If the |inncip.rl constitutes the agent his 
reprcrentati\c in a certain transaction. «hate\er the latter iloes in the lawful 
prosecution of that tr.insaction is the net of the principal. (7) Agency is the 
gronml of rccejition of ilcelaratums l>y p.irtncrs and joint roiitrn<tors and re- 
feree».(8) In re«pe« t of declarations l»y persons having a proprietary or ;>efi/- 
niori/ interest in tiie l•^lllJeet-matter. the rule in respect of joinl interest is that 
the admission of one party m.iy he given in ovidenrp against another, wlien the 
parts against whom tlie admission is sought to he read lias a joint interest with 
the partv mahiiig the admission in the subject -matter in tlie thing to whicli the 
admissio'n relates (9) Tins rule depends upon the legal principle that persons 
seised jointly are fci«eil of the whole ; c.arh being seised of the whole, the ad- 
mission of cither is the iMlmi«sion of the other and may lie produced in cMdeiu e 
against that other. That is applied from rc.»l property law to other matters ( 10) 
In the case of parties who h.ive a ro.iI as opposed to a nominal interest, 
the I.1W in regard to this source of evidence looks chiefly to the real parties 
in interest, and giM's t<i their admissions the same weight ns tlioiigli they 
were parties to the record (11) Lastly.in the c.asc of dernatne interest, the 
part\ ’against whom the admission is sought to be used takes what he claims 
{n tlie subject-matter from the person who made tlie admission as where it is 
Bought to read ngamst tlie heir on admission made by the ancestor. TJie 
ground upon which admissions bind those m privity with the party making 
them IS (asm the case of the other aboscmeiitioned exceptions) that they are 
identified m mtcrcst.( 12) *’He (the person against whom the admission is 
read) stands in the shoe.s of the party making the admission He can only 
claim what he claims because he derives title in that way, and therefore it 
is onlv fair, according to legal principles, that he should he bound by the 
admis'sioiis’of him through whom he claims.” (13) 


30 (liultt untfi Tfgard to ad- 
Mission? rrhtefi amount to con/es. 

21 {Proof of admisnona ) 

31 {Efftcl of admtaatona.) 


8G1 . U’har- 
219; 


B. 3 (“ Docvmtnt.'’) 

B, 3 {“ fact in issue*”) 

8. 3 (” lUUvani fact.'’) 

BS. 22, 65, cl. (i) {Admissions as to 
dorutnrnls.) 

B. 23 (/Irfmissions “ tnthoiit prcjWicc ”) 

D'B . Art.. 15-20 ; Taylor, Ev., §§ 723-1 
lor. Ev. 1075-1220 , Ro.coe, X. 1’. E>., 02-79 . n.ipson, Ev , 3irl Ed., 

Wills Ev 101—124; Best, Ev., |5 518—531; Powell. Ev , 248— 309; Xorton, Ev 
142—154 ' cresley.'Ev.. 45G ; Phillips, & Am.. Ev., 30S— 101 ; Greenleaf. Ev , Ch. X! ; 
;Vi'Tmore,'§ 1048, tl stq. D>j agents — Btcpli. Di?.. Art 17 , Taylor. Ev., §§ C02, 605 ; 
* 71 ; Best, Ev., § 531 ; p. 487 ; Evan’s Pnncipal and Agent, 

(8) poll , Bad latrciuctioo, antt 

(9) la re II hill'g, L. R , I Ch ( 1891), 53S. 56J 

(10) n, per Kehrmch, J The decUratiooe of 
pwtaers uvl joint contractors are adimsaible 
both on the ground of joint.mtereat and of agency ; 
Tayloc. Ev , H 598. 743. Steph. Dig. Art 17; 

(11) Tavlor, Ev , f 758. »ee poU 
(IS) /hi 1787 

(13) In te ITAif/ey, L. I*», 1 Ch. (IS91). 553. 563, 
per Kekewich, J. 


P.ctecoe, X. P., Ev. 09- 

(1) S, 18. cL (1), »ce poll. 

(2) See p. 195, poil. 

(3) beo poll. 

(4) &. 18, cl (2), ece f*«l- 

(5) Steph. Dig. Art 18. Taylor, fcv. 
aee poet 

(6) Taylor. Ev.. §S 759-765, tee porf. and a 1 

(7) Taylor, Ev.. J 602. Et.. S Ml. aee 

poll. Aatoadousaionibyagenta.art til® J pneo 

^SirW. Cranlm Foirlie r IM.ngs. lOVeaey. 
J , 123. 


I 740. 
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[83. 19, 20.] 


Br suitor In Statements made by parties to suits, suing or sued in a re- 
uvec^harac presentativc character, are not admissions, unless they were made 
while the party making them held that character ; . 

Statements made by— 

By party (1) Peisous who liavc any proprietary or pecuniary in- 

insu^ect- terest in the subject-matter of the proceeding, and who make 
the statement in their character of persons so interested, or 
By person (2) Pcisons from whom the parties to the suit have derived 

Interest de- tlicir interest in the subiect-matter of the suit. 

flved. •* 1 1 • 1 • f 

are admissions, if thev are made during, the continuance of 
the interest of the persons making the statements. 

Admissions 19. Statements made by persons whose position or liabi- 
whose posi- nty it IS necessary to prove as against any party to the suit, are 
be proved admissions, if such statements would be relevant as against such 
party%‘o’*‘ pcrsoHS iu Fclation to such position or liability in a suit or brought 
” ’ by against them, and if they are made whilst the person making 
them occupies such position or is subject to such liability. 


Illnitratton. 

.•1 undfitakes to collect rents for It. 

B RUM A for not coJIectinp rent doe from C to B 

.1 denies that rent uas dne from C U> B. , 

.\ statement by C that he oived B rent is an admission, and is a lelcvant fact as 
atiainst .1, if A denies that C did owe rent to B. 


by persons 20. Statements made by persons to whom a party to the 
s^dt has expressly referred for information in reference to a matter 
by^party to dispute arc admissions. 


Illuftralton. 

Tlie question is, uhethcr a horse aold by to B is sound. 

A Ktys to n — ‘(Jo and ask C, C knows all aliout it,’ C's statement is an admission. 

Principle — Tlie reception of .admissions considered as exceptions to the 
rule is".iinst hearsay is grounded upon the fact that what a person says may be 
presumed to be true as against himself, and when not obno.xious to that rule 
upon the fact of inconsistency. But the very ground of this presumption ex- 
cludes Riicli an inferem e when the declarations of a person are tciulercd as evi- 


Wlien broadly st.ited in such n manner as to include those exceptions, the rule 
is that the declar.itions of a jHirttf to the record, or of one tdenlified in tnirrcsl trilh 
him, are ns against such paitv receivable iu evidence. (3) This identity of in- 
terest which determines the relevancy of the admission includes («) agency ;(•!) 


(1) Ilr.t. Kv. { sin? VVMU. Kr.. lOi, bu» «« 01, 504, Slailon v. rereiml, .1 H. I„ Co.. , g73 

T«yl»r, Kt., | 7XJ j r oitir, Iptroiluelien. I®) *roylor. Kr . J 740 
*j*l ■ 21, f.,,1 (4) .‘U IS. 20, p.rf. 

12) In r» lU.tl.v. 1. It. I <*h llsot). S5S, 
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(6) rmpnc-tan- «r i»-< utii.»n- iiitcrr*t.{l) whkh imliHk-n (n) joint interest Hi) 
rcala*oppo«M to nominnl int<>rf^t.(3) (r) dcmatup ititcrr<.t.(4) Stitoments 
hy flrnpyrrt arc pot prnrrally rp!rvant.(5) But to t!ti« gpiicrol rulo nl<.f> them 

are certain rxccptionM'*') In respect of the admk^ion-. of nyrnh the ecne 

ral nnnnple apnlie^ qm fnni jvr oUut» fncit jy-r /p. There in n Irrjal i.JoVititv 
nftheacentwiththe primipil. If the principal cointitnte^ the aL-ent hiV 
representative in a certain transaction, uhateier the latter does m the lawful 
proserntmn of that tr.in»artion is the act of the prinripal.(7) Afienev Is the 
pmun.l of reception of <lerlaratMms l,y partners and joint rontrai tors'iind re- 
feree*. (?) In resne.t of declarations l.y persons havinj; a proprirtnr;/ or ry-cu- 
man/ irilcrrsf in the euhjert-in itter. the rule m respect of joint interest is that 
the a<Inii<«ion of one party nny hegi\en in evidence against another, when the 
p.arty .aK.ain«t whom tlie admi««ion is fought to he re.ad has n joint interest with 
the party making the .ailmis‘ion in the fuhject-matter in the thing to which the 
admission relates. (?) This rule denends upon the legal principle that per-oiis 
Eejsetl jointly are fei»cd of the whole . e.ich heing seised of the whole, the nd- 
mis.ion of either is tlw admi‘«ion of the other and may he produced in'c\idenre 
against that other. Tli.it u applied from real property l.iw to other matters (10) 
Inthecase of parties who have a real as opposed to a nominal interest 
the law in rrganl to tlu' fourte of evidence looks chiefly to the real parties 
ill interest, and pile* to their admixions the same weight as thoii"hthev 
were parties to the record (11) Lastly, m the case of deniative interest the 
party against whom the admission i« sought to be used takes what he claims 
in the fubje<t-mattc'r from the person who made the admission as where it is 
sought to read npam«t tlie heir an admission m.ide hy the amestor. The 
ground upon wlueh admi'^ions bind those in pnnty with the party makin" 
them is (as in the case of the other ahovementioned exceptions) that thev are 
identified m interest.! 12) "He (the person against whom the admission is 
read) stands in the slioes of the party making the admission He can only 
claim what he (laiins because he derives title m that way. and therefore it 
is only fair, according to leg.il pnnciples, that he should be bound bv the 
admissions of lum thfougli whom hccliims." (13) 

•- 3 (“ iJocumrnl.") 

*. 3 (" Fad in isni'*”) 
a. 3 (“ /Meron/ fad.") 
fes. 22, 65, cl. (i) {Admtin'/iti ua to 

dofutntnta.) 

8. 23 {Adrniaftona “ mthoul j/T')udtce. ) 

AdmaixfrntQ>n>Ta\l'j Meph. Dis-, ArU. 15—20 , Taylor, Ev.. fj 723— feOl ; U har- 
ton, Ev., 1075—1220 ; P.o~ooe, X. P. Ev.. 62—79. Pbipson, Ev., 3rd Ed., 192—219 ; 
Wills, Ev., 101— 124; Best, Es., fl 518—531; Powell. Ev., 246—309; X'orton, Ev., 
142—154 ; Cresley, Ev., 450 ; Phillips, & Am-, Kr.. 303 — 101 ; GreenJeaf, Ev.. Ch. XI ; 
Wigmore, § 1048, d S'q li<j agtnta — bieph- Di?-. Art. 17 ; Taylor. Ev.. fj C02, G05 ; 
P.05coe, X'. P., Ev. 09—71 ; Best, Ev., f 531 ; p- 4ST ; Evan s Principal and Agent, 


8S. 24-30 {Hulta vith regard h ad- 
MiMicm* vhieh amo’inl to e&nfta. 
fton’.J 

21 {Proof of admUnom.) 

31 {Eg'd of admianona ) 


{I» fc. Is, cL (1). 

(J) Stt p. 195, yy! 

(3j S«e yjt! 

(4) b. 18, tL (2). tn yyt. 

15| iteph. Dig.. Art. 18, Taylor. Er, f ~V\ 
•se yyt. 

(«) Taylor, Kr.. {J ate p->rf, *a4 ». 19. 

17) Taylor. Er., { 603, Beat. Er.. ) 531. are 

y^ AafoadmiasioiitLj’agrata.aee tbe jadgsiewl 

oi fcir W. Craal «a Fairtte r. UattmyK 10 r»ey. 
J, 133. 


(sj See p>4 and IctrolattiOQ, aa/<. 

(9) la ce iricfTT. I_ E.. I Ch. (I-31j, 55t. sra. 

(10) /!., f«T KeErwich. J. Tie det.Uratjna* of 
partsm and }«at coctraetor* ar* admiwtlo 
totb «o tbefTood of fOut-.oterMt araj of ac’sey • 
Taylor. Et_ |f 39 s. 7*3. StrpSi. tx^ J^, 17,' 

(II) Taylor, Er., } 758. *ee y.ie. 

(131 /4, 1757. 

(U)t.reiri44rt/.l.R,ICh. (l!91). 555,50. 

yrSAswtA,J. 
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Ig7 193 ; 2nd Kd. ; Norton, Ev., 144 ; Pearson's Law of .Vgency in India, 426 — 

428 ; Powell, Ev., 290 ; Story on Agency, |§ 134, 135 ; Roscoe, Cr. Ev., 12th Ed., 40, 
47 ; Wif'more, Ev., § 1078 Bif persons having proprietary or peciimarij intereH — .Steph. 
Dip., Arts. 16, 17 ; Taylor, Ev., §§ 743 — 754, 787, 750—758 ; Ro«coe, X. P. Ev., 67 ; 
Act IX of 1908 (Limitation), s. 21. By persons from iihom interest ts dertied : — Steph. 
Dip., .‘irt. 1C ; Taylor, Ev , §§ 787 — 794, 758, 90. By strangers * — Steph. Dig., Art. 
18 ; Taylor, Ev., §§ 740, 759 — ^765. Byreferees. — Steph. Dig., Ait. 19; Taylor, Ev., 
§§ 760—765. 

COMMENTARY. 

Parties. As to admissions by parties (when sued or suing personally) made w’hen a 

minor, or when holding a leprescntative character, v. ante, p. 216, and as to 
‘ ’■ sf ,’ admissions may be made 

past(2) litigation. It is not 
n between the same parties ; 
tween statements admissible 
under the present sections, and those admissible under the thirty-third section, 
po'it. And so it was held that the deposition of a person in a suit to which he 
was not a party, was, in a subsequent suit in which he was defendant, evidence 
against him and those who claimed under or purchased from him, although he 


in a suit brought by Government to assess the lands, that the lands were com* 


<haracter [c j., as assignees of an insolvent, (7) executors, administrators, 
trustees, and the like] statements made by' them before they were clothed 
with that character will not be admissible against them so as to affect the 
interests of the persons they reprcscnt.(8) Thus the decharntions of a party 
suing as assignee of a bankrupt, made before he became such, arc not 
admissible against him (9) The admissions of the executor of the donor must 


(I) UnlfM the admiMion U one road® * pe^- 
von »uing or «u«l m a representstjTe cherecter, 
in wtnrh ca«e it miut be mede whiUt the prr«on 
m»Ving U iuitunl tliet chirscter, ». 18, onie, 
Hid btcjih. Dig , .trt 16, >. a»fc,lotrciJoction. 

(’) llurith CkundeT r. ProtHnno Cvoauir, 22 
\V. n , 3(0 (18?1) : OiAoj Ci-ti'inl T Bajoy Velnnd, 
t» n.. 162 (lS03)s Skto Sum Ban KktU- 
uvM. 14 \V. I.. 165 (1870)} OiriA CAundrr 
Skaaui Ckum. IS W. P. , 437 (18"1)5 BHufinH 
Vkund^r r. Xeckao Ml. 17 tV. P.. 372 (lS72)s 
r Bama S.’oudaru. 23 W, P. . 
27 (IS75) , V. il%r ilakomtd Tatt, 5 It. 1. 

p.snn^TO). i4\v.m(P.c>. 2 S 5 Wm.i..\.. 
43< I err el<a rue* nted. anlt. ^ 213. In • loit 
\ty A end B. p»rti« not rntitiwl to the itroperljr 
idedwtwJ Hindu. *n4 

HI ulmiMicm l>j the penon Irgilly rntitM to the 
mxl* in e prlition fil'd In the eoit, tb»t 
iry t.rr g-(t or t*hn.|utahmmt plHntiR* be>l • title 
lo'lLr leojirrtp, hrld to In nld*nre tb»t 


»uch title existed anterior to the commenceraent 
oftheeuit-Poer io« V .Vo*»iA .Vorain. 14 W. P... 
-4S4 (1871) 

(3) B.tee>..4fA.N«I.4n. U IJ I. U , App , 
3(1874). 21 \V. P.. 414. 

(4) Forbrt v. .Ifir Mahomed roti, supra 

(5) lUremath V Pnnaath. 7 W. It.. 249 (I8l)7)l 
and adroiMioiis made before an arbitrator are 
meixable in a iul»e<iuent Inal of tho cause, the 
reference haimR provrsl me/fcctual Grejnry 
V. Uoerard. 3 Hap , M3 , Slad v. ISurhanan, Pea. 
n.5 

(6) Ta>lor, Kr., ] 753 , Steph. Dig , Art. 16 

(7) Merely fo rpeak of the “ plaintiff aanignee ” 

It not an admu-elon of the plaintiff'a title aa 
oasignre j Clarke t. .Ifuflici, 2 JI. 1 263, 289 

(IS39) 

(8) 8. 18, anir . Lrjjt \. t'Jmi.ndi, 23 I« J.. 

1411.141 

(fl) /'rainrl v. Thorlun, I M. i. M , 51 : tee 
Taylor. Er . J 7.M. 
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lx* treated a' the admi«*itin* of the donor.fl) Where property ha« been 
dcvi«e<l by xnll to exeewtor*, any ndmi«Mon by parties other than the executors 
to the rnll. will not bind the estate of the deceased.(2) The representative 
rapacity of a per«on w-ho represent? a minor comes to an end by the death 
of that miiior.(3) In re«peet of co-representatives it sccm< that the admi?«ion 
of one executor will not bind another, at any rate if the ndmi*?ion was not 
made in the eharacter of executor.(4) The admissions of an executor are not 
receivable again*t an administrator appointed during the absence of the 
esecntor.(5) ^^*here one of several trustees liad admitted that ho had money 
of the trust-estate in his hand*, and it w.\s submitted that this admission of 
one of them bound the rest, it was held that it would, if they were nil personally 
liable, but not whore they were only trustees.fC) t’nder the eighteenth and 
twenty-first sections the admissions of a person accused in criminal proceedings 
will be receiaTible. Hut in England it appears to be doubtful whether m any 
case a prosecutor in an indictment is a party to the inquirj' in such a sense ns 
that an ndmis«ion by him could be received in evidence to prove facts for the 
defence. Of course, this docs not refer to the odmission of facts wluch would 
go to his reputation for credibility as a witness in the case , these may always 
and under all circumstances be proved by the ndmission of the witness 
him«elf.(7) 

The general rule is that an admission can only be given in evidence ngamst co^efen 
the party making it and not against any other party.(8) An admission or even ^ 
a confession of judgment by one of several defendants m a suit, is no evidence 
against another delcndant.'(9) It is a fundamental proposition that a plaintiff 
cannot sue for more than his own right, and that no defendant can, by an 
admisMon, or consent, convey the right or delegate the authority to one for 
more than Ills own ?h.ire in property.flO) "In general, the statement of 
defence, made by one defendant cannot be read in evidence, cither for or 
acainst'his co-defendant : neither can the answer to interrogatories of one 
defendant be read in evidence, except against himself . the reason bemg, that, 
as there is no issue between the defendants, no opportunity can have been 
afforded for cross-e.xarajnation ; and moreover, if such a course were allowed, 
the plaintiff might make one of his friends a defendant, and thus gam a most 
unfair advantage. But this rule does not apply to cases, where the other 


(U Dtf«ffanialA BoH r Chundee Cinrn. I W 
R.. 339 (isas). 

(») Ch^ndtf Kant r F.anlnara>n 8 W R . 
63 (18671. 

(3) lUlodknr Roy v. Jufco Salk. U «' R . »6-’ 
(1870). 

(4) Ckundrf Kant r. Ramnara<a /Vy 8 « B . 
63 (167). *n<l Me Tnlloci T. Damn, Ry- A 31. 
416s.S.-AoI<yT. rra«oi», 12 M AW, 813.814. 

T VtaUTl, 12 A A E., 43, T4«lor, Er. J 750 
Act IX o( 1008, a. 21 (Indian linutatioo 
tVniiams on EieOUton, 1796, 1813. I93» 

(5) RwA T Peacock, S M A Rob . 162. 

(6) Dane t Rirf^f. 3 Eap , 101 . and 

T, JackeoK, 3 B. A a. 421 pn *’bJch it is also s»»d 
that a receipt for money is not like a nrleaso plead- 
able in bar . It is nothing more than a pnn«rf /on* 
acknowledgment that the money has been pmdl 

(7) RoMoe, Cr. Ev., I2th Ed, 47. see R t 
Atnall, 8 Cox, 439, and note in 3 Ra*a Cf . 4S9 
As to whether the admissioiis of an accused may 
be used for purely pntaUre purposes, that m to 
relieve the prosecutor of the proof of facts essen- 


tial to bi* case, see R r ftakert^, 2 C. A K . 782, 
which was a bicamj ca«e . it was held that an 
admoraon of the hrst Damage by the prisoner, 
made to a constable, wsls some, though not sufii- 
rient, evidence of the mamage, and m R. r 
Sanjr, 13 Cox. 178. a similar rase (overruling 
R V. Stnlon, 3 31 A Rob , o03), an admission 
by the prisoner was tendered to prove the first 
marnage but aas rejected, v ante. Introduction 
.As to admivion (or the purpoie of the trial, ore 
a. SS, fnyst 

(8) In re ir*iRey, L. R.. 1 Ch (IS91). 538. 

(9) .itnntclal Bat v Rafoncekanl dlittcr, IS 
B UR.. 10,20(1874). 231V R..214;2I A. 113; 

AianicrooflaA RAudini s Utmmiit .lli, 22 W. R., 

519(1674). lackmanSin^k v r<tas«lA, 6 .U, 32S 
(1SS4). AiuslIuA A'Ans v .lliaoJ .4Ii. 7 A., 3S3 
(1858). Roll />■« T ,4Wsl .41., 16 C., 6*7. «35 
(16.H8), Taylor. Er . f 754 . Aorotsee Daet* r. 
Xamknng dfoknnlo, Marshall, 70 (1862) See 
ArtKie III 1 AIL U J , 233n 

(10) .dticsZloA Xkoa r .llmod AH, supra. 
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(Icfeiidaiit claims tliroiigh the party uhose dcience Is offered in evidence, nor 
to eases, where they have a joint mterwt, either as partners or otherwise in 
the transaction. Wherever the admission of one party would be good 
endence against another patty, the defence of the former may, •' fortiori, be 
re-id agamst the latter ”(1) Similarly, the admissions or confessions of a 
respondent are not admissible evidence against a co-respondent :(2) nor « 
lorlton against the pctitioner.(3) Nor are those of parties engaged in a 
joint-tort, Qt joint crime, receivable against each other, except to the limited 
e.xtent. and under the circumstances, in the tenth section (nnte), mentioned. 

. He who sets another person to do an act in his stead as agent is chargeable 
by such acts as are done under that authority, and so too, properly is affected 
by admissions made by the agent in the course of exercising that authority. 
The question, therefore, turns upon the scope of the authority. This question 
frequently enough a difficult one depends upon the doctrine of agency applied 
to the circumstances of the case and not imo" ' ' ’ ' evidcnce*(4} The 

principle upon wlnr-v ..a- authority, 

me permitted . „ , Ins acts ,ire consi- 

Wiat is said or done by an 
« ' y him, as his mere instrument.fS) 

A ...... u) an agent whom the Court regards under the circum- 

stances of the case as expressly or impliedly authonred to make it is admissible 
though not on oath (6) 

Before the .idmissions of an agent can be reicived, the fact of his agency 
muHt be proved This can be done by proving that the agent has acquired 
« redit bv acting in that capacity, and that he lias been recognised by the 
prmcipa’l in other instant es of a similar charattor to that in question.f?) A 
person either may expressly toiistitute another his agent to make an 
admission • thus i! a person agree to admit a claim, provided J S will make 
an affidavit in support of it, such affidavit is pioof agamst him, (8) or he may 
aiithoiisc another to leprcsent him in a particular business, when admissions 
made by that other, withm the scope of his auUority, in the otdiniirv course 
of, and with lefoience to.such bosmess, will be evidence agamst him. Wien 
the pTiiuipal constitutes the agent as hts representative in the transaction 
of tctt.iin business, whatever the agent does in the (awful prosecution of that 
business i!» the act of the principal (9) “Where tlie .ut.s of the agent will 
himl the principal, then his representations, deci.irations. and admissions, 
respecting the subject-matter, will also bind him. if made at the same time and 
conotituting part of the res (^esfcT.’-flO) The admission must be one liaving 


11) Tiylor. Er , j tW, unil thnr ritril; 
tul to by <MrtMl4at o( co- 

ilifrn.laiit, ■ 137, foti , an to ■'Imiraioa'* br 
<u<lr(mlAnt> wlio mn* (tD»ts(» or joint- 

■untrs.tor', n-t I hnnJtrriOiirar Saratn t ( iaat 
/lliir, 1> V I. II , SS9 {tSHl), K'omUtnh SaaJart 
> J/»l/o SanJan, 111', SSS (IKSS). ail>l put!. 

|2) V. 1 }4. & T.. 3»0; 

/lay t. 6'W.m. 10 II. U U.. Sol. »rT. 3<>H 
(IsT2); •• to tb» ({untion ol the •i)ini«a)>i)ilr 
t>( rivlrn'-r ol mjvon'lnit »|:»kns( vo-rr>imn>l«fit. 

nrcAU.nK.AUfn.X.M.. I'. !»- "wl 

. 137, 

(3i I'UmtT V 1 ‘lan.tr. t 4* A T.. UST 

Jl) Wjymorr. !•>.. } ll>7s 

(1) rmtlUa Ikint V. rV««ytiui»a /> & Jf. />. 
,\.f ». 11 i J . 2s. M (Imrr) 

1<S} O.K.vt,, /iUi<,r «. C An/otot IrfM, giCom 
I, i: . c,-;! 


(7) Uo«coe. N I* E«r, 71. Erao'j I’mcipal 
urf Agoftt, 192 . II alt.n. v I «bc«. 2 Start , 3«8 5 
Coarlma \ Tuatr, I Uamji , 43n Xral v. £ninj, 
lI'jtp.Ql. iSce M to jirool ot agfiicj, Ham tivka 
r. Kitk'in J/r<A«a. 3 It L. I! . A (’ J . 273 (l»«'l|. 

\%) limri >. I lUp l78.Mrfrn»\. 

Ttarlrr, Erutr. 18". ItoHOt. \ 1’ K» . CO ; 
M ■ 2 «. oBir, ami «>■(* on ' ll^ff rff-i ' 

(0) Tailor, fct.. | 8*^2. anil art (joiircallv ilu, 

IJ e*r2-Wtt{ K>-.. 112, St-ph iJi/j. Arl 
17 : ICoMor. X. l*. Ev., 09—71 . I'oweSI, Es.. 29". 
I’ratvod a Lav of Agrnrr in UritiOi India. 428— 
4^t. K>aA'» l'rm<.»p!il and Ngrnt. 187—193 
Itnt, Ft .p 4ST . .Norton. L’t.. I4i a< totlinaotv 
itnUarU and rrprrarntatoins of llir aprnt vhich 
•R> oniTinAt rtidriin*. and mThaUi* /or, a< vril 
aj(Birut, bn prinrijk'i), r. entr, Intmlurlinn, 
tIM) Sterj on Ap-nry. f >31 . *' tn jra.r " bm* 
ivran* ** l)>v bu«inr«»" fr*jnJi/ig wbirh Iba Kw 
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rcfcrriicc to the 8uh]ccl*mattcr of the Uf;enry.(l) So whatever is said by 
nn apeiit either in the mahinp of n contract for his principal, or at the 
time and neenmpanyinc the performance of any net, within the scope of his 
authority, havjnp relation to and connected with and in the course of the 
particular contract or trarjaction in which he is thenenpaped is, in legal effect, 
said by his principal and admissible in evidcnce.(2) “The representa- 
tion, declaration, or admission of the agent docs not bind the principal, 
if it is not made at the very time of the contract, but upon another 
oeca«ion; or if it does not concern the pubject-matter of the contract but some 
other matter, in no degree belonpinp to the rc« jcs/fr.'’(3) It does not follow 
that a statement made by an agent is nn admission merely because, if made by 
the principal himself, it would have been one, for. the admission of an agent 
cannot always 1)0 assimilated to the admission of the principal (4) “The 
party’s own admission, whenever made, may be given in cndcnce against him ; 
nut the admis'inn or declaration of his agent binds him only when it is made 
during the continuance of the agency in regard to a transaction then 
depending, rf rfum /ervet opus. When the agent’s right to infcrfcre in the 
particular matter has censed, the principal can no longer be affected by his 
declarations anymore than by his acts, but they will bo rejected m such 
cose as mere hcarsay.“(5) Tlieieforc admissions by an agent of his own 
authority and not accompanying the making of a contract or the doing of an 
act on behalf of his principal, nor made at the time he is engaged m the 
transaction to which they refer, are not binding upon his principal, not being 
part of the rea gesttr, and ere not admissible in evidence, but come within the 
rule ejccluding hearsay, being but an account or statement by an agent of 
what has passed or been done or omitted to be done — not a part of the 
transaction, but only statements or admissions respecting it.(G) The words 
of the eighteenth section {ante) “trAom (he Court records, under circum- 
Hances of the Mse, as expressly or tmpltedlij authorised by him to male them,' ’ leave 
it open to the Courts to deal with each case that arises upon its own merits, (7) 
having regard to the law of agency applicable and the particular facts of each 
case. Rut it is apprehended that the Courts will, in the application of this 
Kection, be guided by the principles Uid down by the English and American 
lases end text-wTiters (8) The admissions arc receivable in evidence without 


■drntifim the pnncipal »nd mjicnl. »nd most nol 
be taken to import that the decUrftlion* mu^ 
form a p*rt of the rtt geila m the evulentiary 
tense of that term, it has been said that the Jeclar. 
ations of an ayeat are not leceisable aa to bygone 
transaetiona free Ksans, ttipra, 189, citing Creot 
HeVera /foijuoy Companti ^ II lK»«. 18 C B X 
S , 718 . foir/ie » //aetinyi. 10 Vw . 129 , kahl 
> Jaa«en. 4 Taunt , 665 , eee also i’earson’aaapra. 
127 . but this IS misleading . for so tong aa the re- 
presentations are made concerning the pnnctpaJ a 
business, and m the ordinary course of it, il la im. 
matenal if they relate to past or present rrenta. 
Phipson, K) . 3rd Kd . 210, citing Prof Thayer 
in the /r..A Low Timee, Feb 19. 1891 

(I) Srt I’eanon, tupra, and cases there cited. 

12) /'er Buchanan, C J . in FronX/in Haul t 
F easyfionio D & Jf 5 A Co , 11 G 1 J . 28. 
.n ( \mer ). Wigmore, Er . { IU7» 

(3) Story on Agency. § 135 

(4) Steph Dig. Art 17. Taylor. Ev , | 60* 

(5) Taylor, Er , il , and cases there cited 
W, LE 


the authority to make admissions u at once put 
an eod l» by the determination of the agency, 
whether or itn such determination hu been 
properly brought about Kalte Churn v Btngal 
Coat Co . 21 W R , 405 

(6) FranlltnBankv /•ensy/rnnio, supra , narra- 
lires of. explaiiung or admitting, a past act are not 
admistible even though the agency continue unless 
the agent be empowered to speak for bis principal 
at the time Wharton, Cr Er . p 694o For 
ustaoce. an agent might be specially sent to make 
a ftatement on behalf of his principal aa to what 
had occurred 

(7) Field, Er . 125 " The point to be regarded 
in this clause is not only the establishment of an 
agency, as to which the Court most be satisfied, 
but that there was authonty giren sufficient to 
corer the particular statement relied on aa admis. 
aions " X'ortoD. Er , 144. 

(S) T pntt, remarks of Tudal, C. J., U CartK 
r Hotntre, R Bing , 451. 
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calbng the agent himseli to prove them.(l) As an agent can only act within 
the scope of his authority, declarations or admissions made by him as to a par- 
ticular fact are not admissible, unless they fall vithin the nature of his employ- 
ment as such agont.(2) Aciount-boolis, though proved not to have been regu- 
larly kept in the cour«e of business, bnt proved to have been kept on behalf of 
a firm of contractors by its ser3‘ant or agent appointed for that purpose, arc 
relevant as admissions against the firm The fact, however, that the books 
had not been regulaily kept might be a good reason for rejecting the account, 
if oflered in evidence against any person other than the contractor or his 
partners,f3) It is of course open to the contractor or any of his partners to show 
that the entries have been made after such a fashion that no reliance ran be 
placed upon them, but if made by a clerk of the firm, they are relevant (4) 
An agent’s reports to his principal arc not. in general, receivable against the 
latter in favour of third persons, .«s admissious.(o) Thus letters of an agent 
to his principal, m wluch the former is rendenng an account of the traiiasction 
he has performed for him, are not admissible ag.iinst the prmcip.d.(C) 'When, 
however, the priiicip.il h.ad rcplierl lu the aiient. the letters of the latter were 
held admissible .IS explanatory of the st.atements of the {ormer.(7) As the 
decl.srations of an agent .irc mboissible on the ground of the legal identity 
of the agent With tlie prinrip.a], the declarations and acts of .in agent cannot 
bind .III inhint. because the latter raimot appoint an agent.(8} Eudence 
may be given ag.iinst < ompames. of adrais^iojis made by their directors or 
agents, rekating to matters within the s<ope of their aiithonty.(9) Thus a 
Irtter wTitteii by the ^ccretar^• of .i • ompany by order of the acting 
dircctofs.llo) ^tatillg the number of 'hares held by .1/, was admitted on 
behalf of hts exec utors. in proi.-eediiigs .igainst them.( 1 1 ) liut the confidential 
reportn of directors to a meeting of the ?loreholders,(J2) admissions at 
a board meeting of less tb.aii the re<juisite number of members (13) have 
been held not to be recenoble The manager of a banking company may 
make admissions ag.iiu8t the bank as to its practice in making 
loans to customerMI4) As to .••.dmi‘-sions bv servants of companies, sec 
gflsrs noted below. (J5) The admissions of .i ,siir\ ej'or of a corporation, 


|l) T»ylor. V.T . } 0I>5 Fr»n». 18S. 11.9 , 

1 1 tLr (tatrrnfiitj cf (he aprot vv adnusobl^ 
(ho ((.((oinrat* of the •front’* inforpretor, •rtiap 
•* »u<'h III (hr *grtit'* |n"»rficr. ate adnij«>iblo 
vithout c*UiDk thr tntorjirrior, and it mint ho 
•wooinj •* afuiut (ho pnncipal that (ho Utorpre- 
trr inirTprrtnl (atthiullv Htvl r Hifttn*, 

UJ:Q n.. 9. 3 i It, rr?. aJmi'eiions vhirb 

oofiBiot ol hoar>ay onJonoo aro not f><mrat.)o 
•f:un*t (ho prmn|vil, KaU r 4 Taant.. 

:.Ci 

(5) GariM v. llo>rarJ, 8 fiinf; . SSl, *00 loa- 

ta(.roij»w*>iivi T. CAefolj ffriliy.l'KaM, 6 Mad II.C. 
H-. irr (I^TI), a* lllurfratlon* of liro ivlaiivim 
and rojorfien of »(*tctnon(j open (hi? pnariplo. 
•oe rio Utriitall Drttrrry Cumfwinf v, Ttt /‘•oa»»o 
FaStray Cim ^any, t, V. , 0 g. !».. f 41 1.. J . 
g. IS., 142. Coofl T. Il'trarJ, »upra 
(3J F. T. Ilammnxii. 1 Jl . flfri. C17 (|«n) 
Sf a. at. aivl ibVof (foroCA 

<*) n. 

(.\) Stojh. Id;, Art, 17; io»7Wa ?, AOmutl, 
4 Taunt.. 5II : Ih. /Vro/i (a. U lU 22 41 D» 
£93; C«>pO T. .V^rn-pA'.ia «f Ifao^o. £.1 

Ch. !>., 472 1 Ktll r, /oaora, 4 Taunt : Ktymtr 


\ Uathnj-, 10 \ 0* . 123 , thoogh ttt eon- 
(rv .N firey 111 p. p . 137 . ttt Phifaon. Ev . 3rd 
W .'ll firefoo. P Ey , 70 . Eran«. oNfOii, ma 
fdj LniKjIun Y tupra. 

t7i /SniahoK/^, 9 llutg . SS. 

<N} Taalor t» andr aiifo. Introduction. 

<VJ /foKco. >. P Ev , "a. Ijodroy Company 
f.a«, 183 

(l«) ilat. unif't acting under the espma order 
of the dirrcTon, the oocrotary of acompani cannot 
male atlmiwioo* again«l the companY, eren a* 
tatherrceittofalcUor. /Irvjfe Girat E Ry Co. 
IF. *>•,319 orral.oAvmWe v A»yff//.3 Etch. 

, Iliwroo. X. r- I’y , 70. 71 
<tl] JltttSrtr>,t.t‘tfat 2 D Jl * (J.. .112. 

(I2| lie Pfra/n Ca. 22 Ot D 693. v o»(f. 

(I3J F.nty Y riynn„l\ Co. 2 Ejch. 

;ii 

(14} ^ij»ie..a4 Y- Lrmitm Joint 
(l''*2l. V.. 

(13) Kift'taTt Vrnrrry Co r Fnnttt Fy Co., 

L. ii.. p 0 i: . 4fis . at ir Fy Co T iriTfw, is 
V. IL. >■- S . 74s : Jr«y4c» ? Filttm. 6 C. i P- 

38 5 V. Cardiff S .Vonjo/./,,, Co., 33 (_ J. 

Q rv,310;.4p?*«JT l^.^TranCo. S7 T.. 
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respecting a house l)elonpingtr>tKccorporntion,nroe\nleneeagi\inRt the latter 
in an action for an injury to the phuntill’s house by work done on the 
defendant’s premises ;(!} but f?ie report of n »tir\eyor to the corporation, ns to 
the value of lands about to be purchft«e<l by it, is not e\idente, cither of the 
truth of tlic facts or to e.\pliun the resolutions or letters of the corporation 
as to the purcliase.(2) The admissions of a way-warden that a certain road 
is a highway and that the parish »s hahle to repair it are evidence against a 
highway hoard. (3) The admission, as to m.atters within the ordinary course 
of business (e y., the receipt of shop goods) of a shopman are evidence against 
Ills master, hut not his admissions es to a trails, etion outside the usual 
business. (4) An admission by a pet«on who lus gener.ally managed landed 
property, and reecued his rents, is not evidence against .-I, ns to his 
employer’s title, there being no other proof of liis agency ml /;oc.(5) As to 
admissions made by partners and joint-eontracton., v. post. 

The manager of a joint Hindu timily, or kurta, is the agent for the other 
memhers, .%nd is supposed to have their authority to do all acts for their com- 
mon necessity or benefit (fi) He /ii/fy represents the family, and m the absence 
of fraud or collu«ion his acts are binding on the other members of the family.(7) 
But he can be sued by the other members for .in nceount, even if tlie parties 
suing were minors during the penwl for winch the accounts arc asked (8) In 
respect of the admission of debts he may acknowledge, as lie may create debts, 
on behalf of the family, but he has no power to revive a t hum b.irrcd hy limit- 
ation unless expressly authorised to do so.(9) 

The admissions of a wife merely ns sudi « aimot affect her husband. They 
will only bind him where «hv lud expressed oi implied autlionty from lum to 
make them. Whether she had sue h authority or not. is a fjiiestion of fact to bo 
found by the Court, ns in the other i.'.ses of agemy The cases on this subject 
are mostly those of implied authority, turning upon the degree in whicli the 
husband permitted the wife to p.irtuipate, either in the transaetion of his affairs 
in general, or m the partieular matter in ijueation (!0) 


(1) St ThoTnit' //eif.iM/, 3 't A I’>> . 
«29n 

(2) Coop*r V Hit ftiaftl o/ ll <,/•!•, 25 Ch 1>,3 
4 72, luprn , T ante 

(3) Lnu/jW/nrn' llightmtf IJ-nrU v Carvm, 5S 
I-T.Wl 

(4) G-irIh V HoifarJ, S Bing , 451 . Sihumacl » 
10 B , Moo 3'J , »nA let < Iifford T Bartun, 

1 Bing, leo , iUredilh % Ftif’tn'r, nopra, Rowoe. 
N. 1* Er , 70. 72 

(5) tfy T P.lfr, 3 11 4 \ , 101 . 27 L J . E^ . 

239 , and generally a» to |<p<coe, 

N B Et , 62, €t ttq aa to admt-.«ions by sbipa’ 
offirera, „e Phipson. Ee . Ird bM . 216. 

(6) Kola llamanmi v Bangan Srthama, 3 
31 , 145, 150(1881) , in which ca«e it ■« also pointed 
out that the position of a Polygar differ* from that 
of a manager of a Kuida family , *<■« aUo a* to Ibe 
inrfa and his relations to adult and minor mem 
her*; ClHclua T Poron CAunder, 9 \V. R. 
IS3 (1868). Olhoy I'hanHtr V P<arte iloKan. \ 

p. , P. 11 . 75 (1870), fJopitsorain v AfiuUo- 
»"«%. 14 It U R.. 21. 32 (1674) [Silence, eet- 
dcnce of ratification of acts of larta] . Sturanm 
-Vcror/I C. Kahdai KaUan,,. 18 It.. 631 II891). 
widow manager] . I tnin)i Skr,4har t. I’m*** 
BAa,,, lb., 531 (1893) [The’manager most be 


alloacil a rcMonsUe latitude in the exercise of 
his power* 1 

|7) Ja-jaik Sath t l/aaim Lnll, 16 A , 231, 233 
(ItsOt) 

(8) OUloj) C Aaatfir \ Pcaree 1/o5un. supia 

(8) CAianoya A'ayuda v GuruHayham, 5 M 
ICO, F B (18811 (oscrruUiigAiiinara6amiv 1‘ala 
•Voyoppo. I SI , 385 (1878) , Kondappa v Stdtl/a, 

13 M . IbadaSS), fAadrr TaUjay I’lyafef Ao/Au. 

17 It. 513 (1892), Gopnfnoroin V MuddnmuUy, 

14 B I. R. 31. 49 (1874). followed m V>nkar 
s Appait, 2<1 It . 1.55 (1894) The manager of a 
joint Hindu family or the executor of a Hindu 
will, ha* no power by acknowledgment to retire 
a debt barred by law of limitation except as against 
hiiaself) , fihJtaiuidn 4p/s< \ Snramulu, 17 M , 
221 (1893) 

(10) Ste generallj, Tajlor, Ec , }§ 766 — 771 • 
Roecoe, X P E\ . 72 . Powell. Ec . 299 , judg. 
ment of Alderaon, B , in Mertddk v Footner, 11 
M 4 W, 203, as to wife carrying on bniinese. 
«ee Taylor, Ee . { 6<I5 , and as to admissioru in ma- 
tnmomal causes which diEer in some respect* 
from otdmary niii pnes causeo, m so far as mlbe 
former the interest* of public morJity are i > 
ccTDod, Pfusssr T. i’/um/r, 4 S 4 T , 26.3, il,., 7 
768 
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calling the agent himself to prove th€m.(l) As an agent c.in only act within 
» 1 . • .1 ■ '1 as to a par- 

f his omploy- 
• ve been regu- 

. .j ^ ^ . on behalf of 

a firm of contractors by its .ser\*ant or agent appointed for that purpose, are 
relevant ns admissions against the firm The fact, however, that the books 
had not been tegulaily kept might be a good reason for rejecting the account, 
if oflered in evidence .against any person other than the contractor or his 
paitners.(3) It is of course open to the coiitwctor or any of his partners to show 
that tlic entries have been made after suth a fashion that no rcliante tan be 
placed upon them, but if made by a clerk of the firm, they are relevant.(4) 
An agent’s reports to his principal .ire not. in general, receivable against the 
latter m favour of third persons, as adinissiDns.}5) Thus letters of an agent 
to his principal, in u’hich the former is rendering .in account of the tr<in.isction 
he has performed for him, .are not admissible against the principal.fC) When, 
however, the principal had replied tw the .tgent. the letters of the ktter were 
held adcnusiblo as explanatory of the statements of the former.(7) As the 
declarations of an agent are admissible on the ground of the legal identity 
of the agent with the principal, the de(lar«vtion« and acts of an agent cannot 
bmd an infant, because the latter cannot .ippomt an agent.(8) E\'idence 
maybe given against lompaiiies, of admissions made by their directors or 
agents, relating to m.attors within the scope of their anthOTity.(h) Thus ft 
letter written by the ,secrctar\- of a rompany bv order of the acting 
directors, (10) stating the number of shares held Sy .U, was admitted on 
behalf of his e.xecutors. m procoedmgs against them.lU) But the confidential 
reports of directors to a meeting of the sbarpiioIder3,(l2) admissions at 
ft board meeting of less tlwui the requisite number of members (J3)have 
been held not to be recenablc. The manager of a banking company may 
make admissions against the b.vuk as to its practice in making 
loans to rustomerfe,(14) Ar to .•dmiNsions bv .servants of companies, see 
cflsps noted below. (15) The adniissioiis of ,i surveyor of a corporation, 


(IJ Tsjlor, Hr . ] C02 E«*n», I8R. 169 . 

il Ibr <tal<'nirnla ol tlie cgiiit are iidnuviVIe 
lh« ■taifnipniJ o( tho a^.'nt'a intrrpretor. actiai; 
u auch in ilia |irr*<n(r. adini«'il>la 

wilhoQt ralJinti (lie uiUriirrtfr. anti it muiit Ip 
A wtimcd M afrsiiiat the pnnrijvtJ that (be loterfire- 
ter mleri'rrtctl (aillifullr JltiJ « 20 

h. J . Q ll.8.SK-&n, 729 , aJmi«5iiHu «bich 
.■eiwi'l <■( hranaj eMiIenre are not receirable 
agitiniit (be pnnripol. • Janfm, 4 Ttnnt . 
:>r^ 

Cl CartM \ llmmrxl, N Hins . 4U , are I'en- 
lotaramaniti V^unla .ileSiy'iaimA, 0 Mad il. C 
n.. 1:17 (l*'7l), aa i)Iu<lril]on« of the ailmiioion 
and rrj'ttmn ot atateinrnta tifxiD tbia foindpifv 
are Tkr KiritUiH Itrtmrg Ccm/nnyr T1>t Fufnmt 

i. 'ai7ieay Coe«;any, }.. I! , 0 Q. 11 . 4IM * AS J , 
0. n., 1(2; GarlK llounn!. tHpra 

(3);;. r. fftfanoaA,. 1 n.0ll>. 0)7 (1677) 
St* a. St. foaf, anil a./.a (lirrrlo 

(O /». 

(.I} .Mrfib. I>i;. Art 17; Ijiiu/k’n i. atftoa/f. 
4 Taunt., 311 , /v,.,/., (V. L, B. 23fb. I)a 

JM: Coofrf r, R-nri of ll'orla, M 

Ou ll,(72|&'alfT. Jan^n, 4 Taunt.. fWl ; Joyner 


tnitif \ //aViN7'. 10 Vrt , J23 , thou^fh 0tc con* 
trn lo I* D , 137 , «e I'hipeon, Ev.. 3rd 

fd .'11 n(.8<(«..\ r Ev.ro.nTimi.aw/ev,, (oa 

(«l) iMMyiurn V .IlInHtl supra. 

(Tl < itilf , Biiinbridge, 6 llio;; . 58 

(61 Paj lor. E» . { 6fJ3. nml r onlr, Introduction 

(81 itos.oe, N P Ev . “ft , ijnUIey Company 
l.a» 181 

(1(1) But, unJ^as acting under the esprwa order 
of the duer tors, the aecretary of a company cannot 
mabe iulmi*"/i5n* apimst (be company, even as 
totbermiptpf alrttrr /trvffy areatJV. Jl^.Co., 
lF.*r.3l5,stfttlHon«.rns,d« T nnyrrll.aEaeh- 
22.S.no«-or..V 1* E^..70.71 

(11) .Vf«r Exteut-r'* tntt, 2D M. 4 (} , 322 

(12) Be Ikmla To . 22 Ch D . 5U T nnU. 

(13) Bidlay T /M,„j Co. 2 llxcli 

711 

(It) .'l.wmnris e Join/ .Ktocl Dank 

(IR'>2). A C. 2fi| 

(13) Ktrkkon Erftrrry Vo v Turji'M Ey Co., 
L.B.H0 ll.t«S.W II tly Co r ir,7/is. J8 
tX B, N S, 716. ila'jkto! ». 6 a i P.. 

SB. HJf T. Cordifl S. fTariyo/infi Co, 33 I. J. 
Q It ,3iOt Ajtt’t* y. Ixmi.otTnm Co , 27 I«T., 
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respecting fi house Itelonpiiigtotliecorporation.nrooviilrnn'against the latter 
in an action for an injury to the pUintIfTV house hy work tlonc on the 
defendant’s premises ;{1) hiit the report of a s«r\eynr to the corporation, ns to 
the \al\\e of lands nhnnt to he pvmdiaseil hy it, is not evidence, cither of the 
truth of the facts or to explain the resotiitioiis nr letters of the corporation 
as to the purchase (2) The ndniis«ions of a way-warden that a certain road 
is a highwa)’ and that the parish is Ijahle to repair it are evidence against a 
highway hoard.f!^) Tlie admission, as to matters within the ordinary course 
of business (ry , the receipt of sJiop goinls) of a shopman arc evidence against 
his master, but not his admissions as to a trans/ction outside the usual 
business.(4) An admission by a person who lias generally managed .I’fl landed 
property, and received his rents, is not evidence against .1, as to his 
employer’s title, there being no other proof of his agency or/ Ar)c.(y) As to 
admissions made hy partners and joint-eontnictors, v. post. 

The manager of a joint Hindu timily, or lurin, is the agent for the other 
members, and is supposed to have their authority to do all acts for tlie.r com- 
mon neccssitv or benefit.(f») He fully represents the family, and in the absence 
of fraud or collusion his acts are himling on the other members of the family (7) 
But he can be sued by the other members for an account, even if the parties 
suing were minors during the period for which the accounts are asked (8) In 
respect of the admission of debts he may acknowledge, as he may create debts, 
on behalf of the family, hut he has no power to revive a t laiin barred by limit- 
ation unless expressly authorised to do so (9) 

The admissions of a w ife merely as &uc h cannot alTec t her husband. They 
will only bind him whore slie had expressed or implied autliority from lum to 
make them. Whether she had sue h .uithonty or not, is a question of fact to be 
found by the Court, ns m the other c.ises of agency. The cases on this subject 
are mostly those of implied authority, tnriung upon the degree in which tho 
husband permitted the wife to p artii ipate, either in the transai-tion of lus nflaira 
in general, or m the particular matter in «|uestion (10) 


(1) Pfi/toH T St TAnm/tt' llenf’iint, 3 M 4 H) . 
biSn 

(2) Cooper V .Mtl. n,ytnl e/ II ",i>, 2.1 « h l> . 5 

(3) Inughhon' IliijAimi/ DnurU \ t'urt/m 5S 
UT,50 

(4) Garth \ HaicnnI, S lljng « 231 , SzAttmarA \ 
10 B , lloo. 30 ; mnil CTi^cri'.l v fSart^nt, 

I Bing . 199, MtrrdilA \ Fn,4nir «urr», Itmrcf. 
X. P Zv , 711, 72 

(5) Iah t P,t>r. 3 H 4 X . lOl . 27 L. J . Ks . 
239 ; and generally an to admi«»ion*. I't |{o*ror. 
X. 1* Ev . 62, ft trq aji to ailnii«»ioiM by »bip»’ 
ofScers, ».» Phipson Et . 3nl W . 216 

(6) K(Aa itom'i.vlini \ li<ingar% SesAama, 3 

M . 143. 13<)(ISS1). m which caM it li al^opofote'd 
oat that the position o( a Polygar differe from that 
of a manager o{ » liindu family . alio ae to the 
i«rti and hu relatioai to adult and minor pirro- 
bera, rAerli,,, laJl v Poroa I'Aundtr, 0 U* It. 
IS3 (lee'i). O'jhz^j Chandtr y HoAta. i 

«\. P., F. n. 75 (1870). Goialwratn v UadJo- 
MUtty, 14 It I,. lu. ’I. 32 (1874) [Silrnce, en- 
dene* of ratification of acta of 2«rfa) . Sa^aram 
Morar,, a. Kalidat Kal,aa),. IS 11, 631 (IS94). 

walow manager;, IrnTn,, SAndhar t riabaa 
Bala],, lU. 534 (1R03) [The’manager rou.t be 


allottc’l a reaaooabla latitude la the exerc-KO ot 

Ja-yta XatAr .Vanau i<j«. 16 A . 231, 233 
(1K94) 

( 8 ) f Aaadtr \ Ptarec MoAuh, supra. 

(9) C'Aiaaoj** A’oyudu v Garunaghan. 5 31 
IbO, P D (1881) |ovemih&gAarn<rra6niRi 7 Pala 
Sagappn. I M. 385 (1878). Koadappnv Salla, 

13 31 , 189 <1889). BAa,ttr Tatyt v Piya/ol .VntAii. 
17 u. SI2 (1892). CopnfiMirain T JIaddomuttp, 

14 11 L R . SI, 49 (1874). foIIowMl ui Chnlar 
a .ippap. StI B . 155 (1694) The manager of a 
|omC Hindu faauly or the executor of a Hmda 
will, haa no power by acknowledgmeot to rerive 
a debt barrod by law of limitation except aaagaintt 
himeelf], AAnbuuorfri ippa v Snramala, 17 3| , 
221 (1893) 

(10) Ace gcneraJlv. Taylor, Ec , 766 — 771 5 

RoKor. X P Ev . 72 . Powell. Ec , 299 , *.< ;udg. 
ment of Aldenon. S , in iltriddk t Footaer, 11 
M 4 W , 202 , u to wife carrying on bu«ines». 
are Taylor. Ev . j 6<>5 . and as to admissions in >>■«- 
tnrooiual causea which diSer in some respects 
from ordinary nirt ^ us causes, in to far as in the 
former tho interests of pubbe monflify are 1 . 

ccneil. P(»a**r T P/umer-,4S 4 T., 263, i?.., 7 , J, 
769 
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Admissions 
by asrentsln 
crtmlnai 
casea 


It has been already’ ol)scrvwl(l) that certaui rules of admissibility are applic- 
able in criminal cases only, but this is because the i«sues arise in criminal cases 
only, but m general the rules of admissibility are the same for the trial of civil 
and criminal causes. Conformably to this general doctrine the admissions of 
an agent may he equally received m a cnmmal charge against the principal. 
But it is a totally difierent question in the consideration of criminal as dvstin* 
guislicd from civil justice how the person on trial may be o^ecledbythefact 
u hen so established. It might involve him civilly and yet be not sufficient to 
convict him of a crime. Whethei the fact thus admitted by the agent would 
suffice to charge the pruicipal ttimiiully without his personal know-ledge or 
connivance would <lepend upon the particular rule of criminal law and not of 
evidence inv'olved. (2) Thus it has been said that: — “An admission by an 
agent is ncvci evulcncc in criminal, as it is sometimes in cml cases, in the sense 
in which an admission by a party himself is evidence. An admission by the 
party himself is in all cases the best evidence which can be produced, and 
supersedes the necessity for all further proof, and in civjl cases the rule is 
carried fitill further, for the admission of an agent made m the cdurse of his 
employment, and in accordance with Ins duty, is ai. binding upon the principal 
as .an admission made by luroself But this hns never been c.Ktended to 
criminal cases. Thus, in order to make a client crimmally responsible for 
a letter written by his sobcitor, it is not sufficient to show that such letter 
was wTittcn in consequence of an intcrv lovv. but it must be shown that it was 
written in pursuance «/ iKstructionr of the client (3J Where personal know- 
ledge and authority arc shown the admissions will be receivable. Hence 
the declarations of a messenger tent to a third party by the prisoner, if made 
with reference to the objett of the mission, ore admissible in evidence 
against lum, where the evidence shows they were made by his authority. (4) 
If in other cases the evidence 11 not udmittfd it is boiause in those cases 
tlio criminal law requires evidoiuc of personal knowledge and authority of 
and m respect 0 ! tiie p.vrticukr .nt (burgl'd bclore criminal liability can be 
established. This, liowwcr. is .» matter of substantive law which may admit 
of real or apparent exteption'* .is in the fuse of a newspaper proprietor 
who IS priTni /ncir criminally responsible for any libel it contains, though 
inserted oy his agent or servant without Iih knowledge (5) Where a party is 
charged with the commission nf an offeiue through the instrumentality of 
an agent, then it becomes net c.^'sjry to prove the nets of the agent , and m some 
cases, as where the agent is de,id', the agent's .admission is the best evidence 
of those acts vvliiih can be produced Thus on the inipearhinent of Lord 
Jlelville by tlio House of Lords,(6) it was decided that a receipt given lu the 
regular and official form by Mr. Oougkis m)io was proved to have been 
appointed by Lord Melville to be his attorney to transact the business of his 
offito as treasurer of the Navy, and to receive ail nccessaiy sums of money, and 
to give receipts for the s.vme amt tcho teas dead, was admissible, in evidence 
against Lord Jlelville, to establish the single fact, that a person appointed by 
him, ns his pav master, did receive from the Exchequer a certain sum of money 
m till* ordin.iry course nf business.(7)’* 

(I) ilsn. p 2|5,»nrl VVigmore. Uv ,>4. wh'-ff (5) tV Ev . p 895 lyird T'-nfcnlen, 

the* IrAKinl Author oli«rnN lb»t tbu i« {{■» mnip howTlM. Poii<iil(>rr<l tins tasa 04 mfbin 

mnrth rniphA*iiia« UvAiWf Ihr oecwinnol ApiirAr- the goiieral i«K i’. It hM Ik'oii arituoJ grnmUy 
■nr,* in work* oa Ihr Uv of llio titlo “CnmliUl lliAt to impute the «Krnl • act to thn pnncip*l 
Ivkl'nrr” liAo tefl'lni lo fiMtor tbo tan*'*) tbAt rnmintl mu'I lx hrouitlit honip to the 

tl.rrr 1, Home (oiKirate proup of rain or «oiih* I vs** Uttrr. Kcr C'>'vxr r S/j/t. 6 U. 1. C , 718 
namlr-r of moliScAtioiM. (S) S'* How. .St Tr . 710. v o«/<. 

(J| Wifniorc. Er.. I l"7s, |7| Itnoctx*. IV. Lv , ISth til , 48, <7. Irtwlnsh 

(J) it t. tVMmrr, 14 i'ux,, i; C, 4<>4. the fuUnwlne rnrici«in On thi< run u mvlo t ■'Ho'I. 

(4i » ill'', M. Mim., 4S {.\inif.l however. Mr. Itiiuffl** Ixwo «[i»r at the tirae. there 


Wh» 1'.ii.Cr. tv. 


can !>■ tin Uoiil.t thxt lie niiitt hare b>wn caUiel.- 
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A vakil in ihU coniitrj* ha^ not ordiiinrily any f^’cAtcr pnwcr'to bind Iii^ Pleadoi 
client than that which is po«sp««p(l l,y an attorney in Kn>;laml.(l) An attorney oounsV 
employed in a matter of lm«ines< i« not an ncent to make admissions for ins 
client, except a/fer action commenced, ami in matters relatinR to that nction.(2) 

An admission made hrforc action will, however, of course, affect the client if 
proof he piven that he authorised the communication. (3) A pleader or soli- 
citor has in ciVif cases implied outhority to make admissions of fact npainst his 
client during the actual prnpre«s of litigation , and the client is affected by ad- 
missions of fact made hy them. But a plaintiff is not hound by an admission 
of a point of Inv, nor precluded from asserting the contrary in order to obtain 


\\ith the artioii and icilhoul am/ rieie to obviate neccsnOj of proof ; admissions 
in such cases may be made in Court, or in chambers , or by documents or cor- 
Tespondence connected ** - • - i ...i.. . t. 

primi fnexe evidence :(r 
appear for .I and 5 . 

wards appears for them, is prim-i facie evidence of the joint ownership of A and 
B ;(7) so m an action on a bill, a notice, served by the defendant’s solicitor, to 
produce ‘’all documents relating to the bill which was accepted by the said 
defendant” is prim-f fnexe evidence of the acceptance (8) Tins class of admis- 
sions which are made, not indeed with the express intent of dispensing with 
proof of certain facts, but as it uerc incidentally, are generally the result of 
carelessness, and though not regarded, as contlusive admissions, are still con- 
sidered, not unfrequently, as raising an inference respecting the existence of 
facts, which the adversary would otherwise have been called upon to prove.(9) 
Admissions, however, made by solicitor, during litigation but in mere conversa- 
tion, are not evidence against his client, since the solicitor’s agency only e.xists 
for the management of the action.(lO) Admi'sions made for the purpose (v. 
post) of a former trial, if not expressly Jinuted, may be used on a new trial of the 


anJ that he might hafe beei) called to prove the 
receipt of the mone^ nould probablf not bare been 
«]uestiODed. This case does not. therefore. «» 
sometimes appears to hare been thongbt, in aOT 
«ay, touch upon the rules that the admmion of an 
at,ent Joes not bind his principal in cnminal cases, 
but merely shows that, where the acts of the agent 
have to be proved, those acts may be proved in 
the usual way " 

(1) Prem Sisilh y Pirlhee Pam. 2 4gra Rep. 
--- (1867) See Pearson's Law of Agency in 
Untish India, pp ig, 153, and a* to muLtars 
pp- 17, lU, 16 

(^) WoQslag V Watnn, 4 U £ Ad . 33V. Ley 
V. PeUr, 3 H. £ X, io|, Ul. ftr Watson. B 
Coriery, The Law relating to Solicitors. Jnd Bd 
(t8!>S) pp 8t_g3 

(3) ;i 

(4) Jclendra Ho/tut v (laiundm Jfuiaa. IS 
W H., 359, 367 (1872), J/assf Ml /ao T. Lallak 
Pamekaruira, 23 \Y. rw,4(Nl. 4(U(lb7S) .'■weasto 
admissions by legal practitioners, cases cittd on- 
tier s 68. p„id , k^.. 30. 31 , Phipeon. Ew. 


3rd Bl . 14. 213 . Taylor, Er , 55 772—774 . Steph 
Dig. Vrt IT — " Hamsters and solicitors are the 
agents of their cheats (or the purpose of making 
admissions, whilst engaged in the actual manaze- 
ment of the caa.se. either in Court or in correipoad. 
ence relating thereto , but statements made by 
a hamster or sohcitor on other occasions are not 
admis..gons merely beause they would be adnus. 
-ions if made by the client himself " 

(5) ArnfAnoiomi r Pa/a}opa2a, IH M , 73. 83 
(1895) 

(4) Coidery, 82. I'hipson, Er , 3rd Ed. 213; 
Taylor. Ev, | 773. In enminoi caws a sohator 
baa 00 tmphed authonty. as u civil cases, Co affect 
bu client by admissions of tact incidentally made. 
S V Duvner, 14 Coa. 486. v anie.sees Si, post. 

(7) ilankall v CUg. 4 Camp . 133. 

( 8 ) lleJi V ^juire. Hy i M . 282 ; Tarlor, Et , 
Jrt3 

(9) Taylor. Ev , { 773 

(10) Petek T Lyon. 9 Q B . 147 . Taylor, Ev., 
$ 774 , Cordcry. 82, 83, and cases there cited. 
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same cause, though the Solicitor has, betweea the two trials, died, and the iieu' 
solicitor has scut notice that he will make no admissiojis.(l) And a statement 
made in a case by a pleader on behalf of hts client is admissible in e%’i(lcnce 
.sgainst that client in another case in Avhich he is a party. (2) Admissions by a 
clerk or agent having the management of the cause stand on the same 
footing as admissions by the solicitor.(3) These admissions are receivable as 
those of the solicitor, not only agamst the client, (4) but against the solioitor 
in favour of the cUeut.(5) Axlmis^tous bj' counsel stand upon similar though 
a narrower footing. A solicitor, admitted to prosecute or defend, represents 
his client throughout the cause , but a counsel represents his client only when 
speaking for him in Court.{6) Therefore adnussions made by counsel out of 
Court in conversation with the sobcitor for the opposite side, are not evi- 
dence against his cheat. Where, therefoic, pending a rule nisi, the attorney 
sen'cd mth the rule inferred, from a conversation, out of Court, with the 
counsel who had moved the rule, that the latter would forbear to move to 
make it absolute for a certain tunc, and the lule was made absolute by that 
counsel mthiD the time mentioned, the Court refused to rc-opou the tii 1 c.( 7 ) 
But atutementa made by counsel during the » onduct of the rase are prini'i facie 
evidence against the client (8) Besides admissions of fact made incidenldhj 
during litigation they may also be expressly made for the purpose of 
dispensing with proof at the trial, m which case, in rivil suits they are generally 
concliusive whether made by solicitor or ctninsel.fj)) 

^ guardian lus, under the Hindu lav., a Lmabficd power of dealing with 
the property of an infant under hi.s charge He can. m case of necessity, sell, 
charge, or let it for a long term. But the infant is not absolutely bound by the 
act of the guardwn, he could, ou attauung majority, ret over tlie property if it 
had been disposed of without leg,d necessity and m the case of an uncertifi* 
cated guardian, the burden of proving legal nece.s8ity would, generally speak- 
ing, be on the person Ubsertiug »t.(10) But he will be bound by the act of Ms 
guardian, in the management of lus estate, when hond fide and for his interest, 
and when it is such as the infant might re.-iaonubly and prudently have done for 
hviaseU, if he had Iwew fwU age 111) And where a ooutraet has heeiv ViUdly 
entered into on liis behalf and there is uiutuabty in such contract, it may be 
epccifically cnforced.(12} Where a minor will be bound liy the net of his guar- 


|l) T B.rS, 7 C buf »rr •!«, nt:H 

y.latlini, S C & P. 38S 
(3] OamaltiUet t . pare^hnolh, IS U It , 103 
(1671), but *<« lUaelMone w rrOtnn, 2o n, J.. 
Kx . 330 ; •lul rrm«rL« In Viantni’* Lm* at .Vgri,. 
Cjr in llrilbb India, p. 4SS , srHi ara 1^" > Kot, 
7 11 4 U . J03. 133 

(3) Xland<i^€ T. VnifluH, 0 I'. 4 J'., 4U(,, Toy. 
l-e V. il Illani, 3 Ii.i M, M. 8M. Tajicir, Et . 
1771. 

(4) Toyl-ff t. {i ilium/, lupra 

(SI .4,1/urd r. /Vi>v, 3 htxrl., M; VorJer/. 
S3 

(0) lukardmtm r. l\U,. I ](. 4 G , 894; 
Tindx). C. 3 , Ex , } 7n3; nn.) In one acwo 

couoffl n not tbe rr{in#''atx(<rF o( il,r (brni, /or 
}>r Sm (be poiarr to or-f *i(l.oot ■•ling hw rlieni 

»L*t lic (tall do; /. ». lUyn/far «/ OnTtmt/h 

Ci-nKif CvH. I'' >3 11 K.SI, b> NvrulM-tbF 
•C-nt (m ll.F ofdinArj- •enw) u/ tbe rl» nt . bi* 
U ■ j«^ulur one, t tlM/r v. Ilitm, 3 
I‘.o<. lie 131 . I. It.^> g 


n V. Ill . &aii>/eh * Bonl Chdm/Jord, 6 H. O' 
K , 890, trr UiUj. Ev . 118, and »l«o s 58, 

(7) Ptckard/UR \ pelo, lupra, and r. ,4., u to 
the jiraetiie ot catering warrants ol attorney o* 
fhi record 

(h) Ion Ilorfr tlortcy, J!y 4 51,4, IMUT 
r Hwmo«, 3 P IT, 105, aflirmed 3 L. T., 

S & . 711 , fordcry, 83 /te also note/ to a 38, pusl/ 
ami Taj lor. Ei , ] 783 

(8) Stt a BH. /xmI (ind a« to power ot counsel 
and ploaderi |o compromm-, v ,4 , and ailmission* 
in rriminal tntla, i7> 

(10) Jujul Ki.iof, \ ,l«a„,/u Ul, 2i 615, 
6.30 (laOB), Majni-'a Hindu I.a», 6tli r 
SJ 191—137 

(11) dliyne'* ])iiiilu Ivow, ] Ipil, and chm'i Hirre 
riltd. .la to the omus in a amt bj a minor tn kV 
■«de a eoiiiprumiiw. invle ht a guonJmn. nv' Erl- 
ro; Ji-v r J/oAroVAand. Jt) 11 1- It.. 3.4 (1871). 

(13) Jli/ ,^i7nrrjr/in i f alhuruditiR J/al'.w'd 
31 1’. ini tVo" V-ncli) 


[s. 20.] 


ADJIISSIOSS BY PARTIES INTERESTED. 


231 


dian, there he mny he ndected hy his (Icclarnttniis ma«!c at the same time and 
forming part of the rrs gi’Sl(T, in respect of the particular net which constitutes 

a proper exercise of *’ ' ‘‘ ’ although a guardian 

may have authority • ■ • to make a partition 

it does not follow th ■ \ Ituisslons of previous 

transactions, so as to affect the estate of his ward.(l) It has been held by the 
Madras{2) and Bombay(3) IligU Courts, dUapproNing of a decision to the con- 
trary effect of the C.ilciitta High Court,(4) that ii guardian has authority to ac- 
knowledge a debt on the part of the minor, provided that the debt is not barred 
by limitation at the date of the acknowledgment, (5) and it be shown in each 
case that the guardian’s act was for the protection or benefit of the ward’s pro- 
pcrty.fC) And in a recent case the Allahabad High Court has also adopted 
this opinion.(7) As to guardians for the suit, and next friends, v. pott, p. 234. 

A partner charges the partnership by virtue of an ogeney to act for it IIow’ partners, 
far his admissions arc receivable depends therefore on the doctrines of agency tr^to^t’ 
as applied to partnership.(8) Partners and joint-contractors arc each other’s 
agents for the purpose of making admissions, against each other, m relation to m gSi^ct- 
partnership transactions, or joint-contracta.{9) Admissions by partners and matter 
joint-contractors are receivable both on the ground of agency and of joint in- 
terest.(lO) After pritni faae evidence of partncrsUip, the declaration of one 
partner 13 evidence against his co-partners as to partnership businc88,(ll) though 
the former is no party to the suit.flS) Each member of a firm, being the agent 
of the others for all purposes within the scone of the partnership business, ad- 
missions by one {pronded the Court regards mm as nutlionzed to make the ad- 
mission) are binding on all. utdc.ss, under the special ciriumstanccs of the case, 


tluseffect when tendered infer se. Thus it has been held that, os between them- 


(1) Svru) ilaoiht ▼ BhajiMlt A'onintr, 10 C 
I- R (P C ), 377 (18S1) But in D'ojtnJrn Coo 
mar x Tkt Chairman of the Dacca ituniciinlily. 
2(1 tv I’. . 2’3, 2’i (1873), it »»s ssid tbsl the 
guardiJD of an inlant has no power to hind him 
by admi4i]oiiK As to on admission by the Court 
of Wards, B«e Ram Aular x Raja ilahammaJ. 
24 1 A , 107 (1837) , as to adnUMion made meie. 
ly for firobaliTC purposes, ft s 5S, pott 

(2) Sofjhanadri ^Appa x Sriramula, 17 31 , 221 
(1803), followed in KaiUiea Padiacht x PonnU' 
lamm Achi, 18 Sf , 458 (1894) 

(3) Annapayaudu x ianyaJiyyapn, 29 15 221 

901), o\erTuling J/o^araiia v I orfr- 

Ini ralhnUhand. "U 11 . Cl (1891) 

(4) Ho,, bun T Kadir Buhli. 13 V, 2'>2, ?1> 
(18S8). Iollo»„l in Chhal; Ram x Ddlo AU. 26 C . 
15 (ISOS). Tilal. Sinjh X f%A Sinj/i I Ml I, 
J , 303 (l&M) 

(5) Srt CM,., ,n note, onlf 

(6) Sw Inunpayauda \ Ranjadiji/njuT, su|>rs 

r (7) Ram CAora, Dai x. Ooyo Praiad (1903). 
30 A. 23S iPuU Usneh). dis«nlirm fron> Tdal 
Riiigh V CAol supra 

(9) W igmore, )’> , { 1078 

(9) Stepb Dig , Art. 17 . lacai v Zfe la four. 
I M. A S. 249. HA.lforaAs irAi/m?, 1 N UC 
644.2 Doug, ajs, KaJ$ e Gopt Jlohan. 


2 C W X . 196. 168 (1807) , and see next note 

<I0) T#)lor, hr i| 503, 743 , h(or> onl’nrtner. 
ship. {4 101—125, Ro ll’AiMry (1801). L R. 1 
llt.558. oat« bteph Dig,. Art 17. A'oicrvffia 
Sandar.x 3laUa forndari. 11 (',588.691 flSRS) 

(II) Koscoe. N 1* E' . tl.Xiefiofls x Daudine, 

I Stark.. 81. Taylor. IX , } 743 . Auras v De 
la f OUT, supra ‘ M list admixsions bind m the 
case of I'Ortnere ’ XhoKo only which rijale lo 
matters conuecUd with the lartnership For 
mstence, an admission by one partner, that the 
tao had coromitted a trespass would not bind the 
other In this case the declaration related to 
nothing in whicli there was that community of m 
temt which makes the drcUratioa of one defen- 
dant eeidence against theofher" Fox x ll'alcf, 
12 A 4 E . 43. per IVilliams. J See Taylor. T.x . 
{ 751 . awl *e< generalh as to Partnership, ib , 
51598—601.743—754 787 Hoacoe. \ I* Es .71 , 
Steph. Dig. Art 17. Lsndley , Partnership. 12S. 
162 — 160, Sa|ip . 40 Pearson » l-aw of Agency. 
428, 429. Act l.\ of 1872 (Indian Contract .Act), 
a> 239—296 

(12) iroiai S Braddtrl. I Taunt . KM . I'.oscoe, 
N P Es . 71 . Ta. E» . I 743 

(13) AnfrA r irrcf/aD. 11 A 4 E . 959 ; Taylor. 
Ke , I 598. os to acknowledgments of debt by 
partner pnns new penal of (imitation, x pul 
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same cause, though the solicitor has, between the two trials, died, and the new 
solicitor has seat notice that he %rin make uo admi8sions.(l) And a statement 
made in a case by a pleader on behalf of hU client is admissible in evidence 
against that client in another ease m which he is a paTty.(2) Admissions by a 
clerk or agent having the management of the cause stand on the same 
footing as admissions b}’ the 8olic]tor.(3) Tliesc admissions are receivable as 
those of the solicitor, not only against the client, (4) but against the solicitor 
in favour of the client (5) Admissions by counsel stand upon similar though 
' admitt^ to prosecute or defend, represents 

bat a counsel represents his client only when 
rUerefore admissions made by counsel out of 
■ solicitor for the opposite side, are not evi- 

dence against his client 'Where, therefore, pending a rule nisi, the attorney 
served with the rule inferred, from a conversation, out of Court, with the 
counsel who had moved the rule, that the latter would forbear to move to 
make it absolute for a certain time, and the lule was made absolute by that 
counsel within the time mentioned, the Court lefused to rc-open the rule.{7) 
Rut statements made by counsel during the conduct of the case arc pnma facie 
evidence against the ciient.(8) Besides admissions of fact made incidentally 
during btigation, they may also be expressly made for the purpose of 
dispensing with proof at the trial, in which case, m cinl suits tlicy are generally 
conclusive wJictfier made by solicitor or counscl.(9) 

2na w'ani. ^ guardian has, uuder the Hindu law, a tmakfied poner of dealing "ith 
the property of an uifant under his charge. He can, m case of necessity, sell, 
charge, or let it for a long term. But the infant is not absolutely bound by the 
act of the guardian, ho could, on .ittaimug majority, recover the property if it 
had been disposed of without legal iiei<‘ssity ; and in the case of an uiicertifi- 
cated guardian, the burden of procing legal necessity would, generally speak- 
ing, be on the person asserting it (10) But he will be bound by the act of hU 
guardian, in the management of his estate, when bona fide and for his interest, 
and when it is such as tlic inhint might reasonably and prudently have doue for 
himself, if he hud been of full agc.(ll) And where a contract has been vahdly 
entered into on Ids behalf and there is mutuality in such contract, it may be 
specifically enforced. (12j Where u minor mil be bound by the act of his giiar- 


II l». Ul . ^ Lvrd Ckflm»jord. 6 U- & 

N . SOO. ttf Wills, Et , 118, »qJ also a 58, jivtt 

(7) JlicAan/tvn \ Pe/o. aupra, and r. i6 , aa to 
tb« practice of eotermp warrsots of attorney oa 
the record 

(8) Ion llarf r Uo/lr!,, liy ± 31 . 4 : //“f*'’ 

* ir.wmnn. 21’. A F, 105. affirmed 3 L. T, N. 
S {) , 741 , C’ofdery, 87, tfe also m,/et to t 5*1, . 

awl Tajlor, tv , } 783 

(ej Scf I 58, piw anil as to poucr of counsel 
awl pleader* to comproinui , v t5 , and admisstoas 
m tniniitAl trials, ,5 

(IVl Jayul A'i.W, » .!»«,, Ja Ul, 2J 5H. 
&.VI (IN'O). *'< najne's Hindu Loiv, 6tli I>1 • 
}} iDl-197 

(11) 3fsyw’s Iliiidi, fjiw, ) HKI, awi cs»<** Hirn» 
rilr<I \a to the o»u< in a «uit ly a niifi'T to set 
•sale • comprumisa mwie l,j a guartllsn, t't* 

n»/ 10 II I_ It.. 35 (I'‘71) 

flSj M,r l^anrari^n \ iVU-ira.W,. J/jA-'w'd 

rSwfs/A.r? (IIKSIJ. .71 C, Mi (loH Il.mli) 


flj Cotv. Bird, 7 C Al’,6. but also CII-« 
>, itrriiM, 5 C. 4 I’., 3<3. 388 

(2} OomahuHtt Y ParuthnalS, IS U I! . 105 
(1671), but ICO Jllackiiont v. Itiljon. 24 L. J . 
Ex., 222, and rrmart* id I’caraon’a La* of tgin 
cy in llrituh India, p. 428 ; and aea ISt t Aom. 
7 3L 4 102, 122 

(3) Slandajt r. CrttyUm, 6 C £ 1'. 40<), Tif. 
le T. Ilillaas, 2 n 4 .4d , 815, 85«. T«tlnr, hr. 

1774 

(4) Tayluf Y. litlUru, luprs 

(5) .IsA/urd T. yroT, 3 fitark , 185, Clonloiy, 

S3 

(0) AVAonfsoa r 1 If. 4 tl . SfM ; 7«r 
Tiwlal. C. J.. Tay ]or. Er., } TkS ; and in oiw aelua 
eoanacl Is not tlie repreaentsliTc of tlo- rtieDf, for 
be baa the pimrr to ae| mibool ••king bii rlaDt 
• bat be iLall iln, /. i. l.iQflnr «/ Omavttk 

rtwaty Co«r<. IS g |I 1> . M. 58 Nnrisbrlhe 

•Ifent (in Ibe vnliuary sente) ef (lie riient , bu 
I-alliiVi U a t«Tub*r one, Cifbifye « Ht*a, 3 
llioit. Ill' 111 2 J/v"e.r. V JfaaOer. I. |t.9*g 
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diati, there he may he afTcctc«l hy Kts ilccIaMtioiis made at the same time and 
forming part of the rrs gester, in respect of the particnl.ir net which constitutes 
a proper exercise of the functions of |«uardiniis)up. fhit although a guardian 
may have authority to manage the estate or possiWy even to mahe a partition 
it does not follow that he would have power to make admissions of previous 
transactions, so as to alTect the estate of his wnrd.(l) It has been held by the 
Madras{2) and Bombay(3) High r » • • , 

trary cfTect of the Calcutta High • ' ■ . "to ac- 
knowledge a debt on the part of t , * b.ured 

by li ■ ’ * ’ * * ‘ \own in each 

case • ■ . • ward’s pro- 
perty ' * ■ \lso adopted 

this I • ' ‘ pojf, p 234. 


A partner charges the p.artncrship by virtue of an ogency to act for it. How Partaers, 
far his admissions arc receivable depends therefore oi ‘ 
as applied to partnership (8) Partners and joiiit-cont 
agents for the purpose of making admissions, against < 

partnership transactions, or ]omt-contracts.(9) Admissions uy punners uiiu 
joint-contractorg are receivable both on the ground of agency and of joint in- 
terest. (10) After primf facie evidence of partnership, the declaration of one 
partner is evidence against his co-partners as to partnership business.fll) though 
the former is no party to the suit.f 12) Each member of a firm, being the agent 
of the others for all purposes within the scope of the partnership business, ad- 
missions by one (provided the Court regards lum as authorized to make the ad- 
mission) arc binding on all, unless, under the special cinumstances of the case, 
an intention can be inferred, that a particular act should not be binding without 
the direct concurrence of each individual partner (13) ‘ ‘Though admissions by 
partners bind the firm when tendered by stran^frrs, they do not nctossarily have 
thiseffect when tendered inter se. Thus it has been held that, as between them- 


(1) Sum; }tookhi v. Bl^ajualt Konm', 10 C 
I« R (P C ), 377 (ISSl) But iii Sroj'nJra C>-> 
nar t The CKairman of Ikt Dcc<a ItuntttpnUi’j. 
Si» W. R , 2Z3, i2i (1873), it «»id «hit the 
guardian of an infant has no {lOWcr to limi him 
by admi^aion* As to an admission by tbe Court 
of Wards, nee Bam Aular v Ba/a JlahonimaJ, 
24 I A.. 107 (1807), as to admission made mrrf- 
It for probatiTC purposes, a-s s SS, pail 

(2) SoLhaiiadrt Appa t Sriramula, 17 M . 221 
(1893), followed in Katlam Paduirhi r /’onau- 
loniiu dcAi. 18 M . 436 (1894) 

(3) Annapajaudu y Sangadij'japa, 29 II. 221 
90l),OTerrulingJfaftaron<i BaHmalitny/i r ladi- 

lal \alhahhand, 20 B , Cl (ISOI) 

(1) iro;ii,Hn T Kadir flulsA. 13 C. 2**2. 293 
(1886). follo«c<i m Chhato Bam T Bdlo Ah. 26 f , 
15 (1898), T.lal Singh v Choi .Simjh \ All L 
J . 3ir2 (1901) 

(6) Sw Innapayaudtt \ Sanijadiyuajiit, sujira 
r (7) Aam CAarai Dai v Gaya I’ratad U9IW|. 
3o A. 238 [Full Bench). .li«cntins from Txtal 
Singh X ChoL Singh, supra 

(8) Wigmore, E\ , { 1079 

(9) Pteph. 1>.(S . Vrt. 17 i.eas i Dc fa < oaf. 
I M. & .S , 219 , irAiK-owf. V. ICAi/isj, I .v I.. C . 
Ml; 2 Doug, 632, KaTi Ki-^xt x Co/.i Mulmm, 


2 C W X . IhO. IGH (1807), and tet next nofe 

(10) Taylor. Er . 593, 743 , btory on Partner- 

abip. fS 101-125. Re H'AiWey (1891), L R, 1 
Ch . S5S. ORfe Steph Dig . Art 17 , A'mcniffia 
Aaiu/aria J/vIfa .eundari. 11 (',588, 591 (1885). 

(It) Rottoe. X I' tW , 7l,.V»cAof(s v Doadint, 

I blark. 81. Taylor. Ev . ^ 743, Ucas v De 
la Coat, supra . ' \V bat admissions bind in the 
ease of partners* Those only nhich r^ate lo 
matters coooecVsl with the partnership For 
instanoe. an admusioii by one partner, that the 
tiro had committed a trespass would not bind the 
other In thu ease the declaration related to 
outhuig in which there was that community of in 
tercet which makes the declaration of one defen- 
dsol eetdence against the other ’ Fax v [Tafm, 
12 k i E, 43, prr Milliama, J Set Taylor, Ev . 
) 751 . and see freiierallv os to rartnersbip, ib , 
HSOS—WI.?!!— 751,787. Robcoe. X 1* Et, 71; 
Stei>h Dig, Art 17, landley. rartnership, 128. 
162—166. hupp . 40 I'earaon a l.a» of Agency. 
429. 429. Act I\ of 1872 (Indian I’ontrart Act), 
as 239— 2b6 

(12) no>.di liraddiel 1 Taunt , 104. Rosroe, 
X !• L» . 71 . Ta E» . § 743 

(13) /8i(r4 T irrJ/ahf. 11 A ft E., 939 . Taylor. 
Et , { 599. as to acknowledgments of debt by 
paitnrr pving new period of litnitstlon. x. p>.>l 



232 


ADMISSIONS BY PABTIES INTERESTED. 


[s. 20.] 


selves, entries in the p.nrtnership books(l) made without the knowledge of 
p.-irtnor mil, ns against him, be inadmissible, (2) and a similar rule holds as to 
directors and other members of n company iw^er #e ”(3) Admissions which are 
made by one partner, in fraud of the firm, Jtre rccoiv.able against the latter (4) 
unless made collusively with the other side.(5) 

“When several persons are jonirfy interested in the subject-matter of the 
suit, the general rule is, that the admissions of any one of these persons arc 
receivable against himself and his fellows, whether they be all jointly suing or 
sued or whether an action be brought m favour of, or against one or more of, 
them separately , provided the admission relate to the subject-matter in 
dispute, nud be made by the dcchirantin bis character of a person jointly 
interested with-thc party agamst whom the evidence is tendered.(6) Thus, as 
has been already seen, the representation or misrepresentation of any fact 
made by one partner with respect to some partnership transaction will hind 
the firm, (7) and eo also in the case of a joint-contract where A, B, C and B 
make a joint and several promissory note, either can make admissions about 
it as against the rcst.{8) In ord'r to render the admission of one person 
receivable in evidence .igainst another, it must relate to some matter in which 
either both were mntU/ interested or one was d/’r/r(7Dfp?yjnterestcd{9) through 
the other, and mere communifi/o/ interest v\il! not be sufficient. Thus, where 
two persons were m partnersliip. .md an .ictioii was brought against them as 
p.irt-ow ners of a vessel, «in admission made by the one, as to a matter which was 
not a subject of co-p.irtnership biitonlv of< o-part-ownership, was held inadmis- 
sible against the other “(M>) Nor will the jdmissions of one tenatit-m-common 

be receivable against his co-lcnant, though both are parties on the some aide 
of the Biiit.(Il) And an AclmiSMon by a co-tenant as to who is the landlord of 
a holding is not binding on the other « o-teiiauts (12) Nor is an admission by 
one ryot as to the rate at which lie holds (though agamst his own interest) 
evidence to prove the rate at which another ryot holds (13) And. where a 
joint-contract is severed by the death of one of the contractors, nothing that 
IS subsequently done or said by the suivnor. can bind the personal represen- 
tative of the dccease(l(14) iior<aiJthcjut»c*rftdmis.Mons of the executor bind 
the survivor (15) The rule that where there .ire sever.il co-contractors, or 
persons engaged iii one common InMmcss or dealing, .i Htatement made by 
one of them, with reference to .iny transaction which forms part of their 
joint Ini.siness, IS admissible ,iH .igaiiist the* others (ifi) was applied in the 


(I) As to (lip ]>riiiciplp on vbub partiirnlii|. 
l>><iLa arc p^kI.ii.p. *n /till « Maothtflirai't 
S-jI/tJ Kalirn^rh (o. li 11 & AA , 

(I) \ . .Smj/A, a Ir i , tl7 , SUtmrt 0 

rnf, I I’ll Ajip, 5S7 , IjriAItj-, Slh 

13) ini.[»<ci. Y.\ . 3r0 IVl . »** 

(I) t.'tpe r un<tm. J 11 a IVl. 7m. Vn-n 
» <1VJ|). 1 (1i . ai7 

(5) T«\Ior, Et , I 7<e, ami CJUt-i «rtci| 

(0) Tail's*, Ft . 3 713; citcl rikI iwinpird in 
A'.'ir a-Z/vrl 1 l/aD/i •Vva.Arrf. It C, 

.Sss. SCs) (ISSH); a In. iI (I). oaC/, nktlfomJ. 
t Mkihhy, t IN.tip , O-IJ i ir<-W V UfaJJark, I 
Taunt. M>l . a« In acIcRnnIftlimimta cl Joint- 
Icr the jurju*" ol the Mw fl limitation ». 
f.-f. and Tail'f, I » . If •«»'. ''■Ol I 7^1—717 
(7) Tajl.if, It . I 7*3. and s. dfU'. 

(S) C, llli/JM^, i IVsifr, teSJ; | ^ 

1. ( . All J st,.| I, pig . Art 17ilila-t(/) 

1") .Sr, < Ih, rl. (J) atiil f,.,/. 


tIO) lnTtor, , 4 7511 , and nthcr cniea tliere 
sikI lu «3 751-734. •Itcii. StcpJi Dig. Art 17 J 
>/«?/•« » BtHHtn-,,. I .stark II , 81 , Br.xlif \ 
U'Hntrd. 17 f II , li»r, aa tn e'Mcmrutt b\ co 
I tiT utiirraiid ii.jmiTnoriT bi one of ac\ ppiil tfu-tc t 
« -tHtr, tint pnrn of innimcnfary 
(II) /*,* , Itmun, i I’ancn, IS3, 10 .’ 
ft.) Aaf. AV-rti c C,v,;.i 1/oAflM. 2 (' IV. N . 
IWI (IS<J7) 

(13) A nrriAitrry Vnhnntn v A*orJi«/, thm^rr, 

W. II. I Jt. 23 (Isii2) 

(11) .PiMt » Trr.l.j.JI. 2 B A C. 24: /Vrrf- 
Arm c lla/fit, ll> JJarc. ’17. f-hi'jmnlrr v. I'an- 
dvtirrt.Bt , InSrrg A I’. 75 

(151 .MoOr T I II A VI , 1'hI . //n/l- 

■imjr r. t» Ivk , Jl 

(10) /"tr llartli. 1‘. ,f , fn Kinrsullnli Sum hri T. 
JM/1 Suwi.in, i| (’. «ss, .5'K) (IMNN) • citing 
TaTlor. It, j 7J1 , A'rwC/, v. Farfrn^ 3 C. A I* . 
023 5 Lurut t. /I, it (‘..ac, 1 M. A •< , 21'J 
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ciisco! .Sunf/ari Daft w.MuUn Sumtnn D(isi.{\) The f.jrts of this 

case wore that, in a suit hot ween n zemiodar nml his ijnraiinrs for rent, a person 
who was one of several jntetJnn in the mehnl, nos railed ns a witness for the 
zemindar, and admitted the fact that an nTranpement existed wherehy he and 
his co-jotrdars had npreed to pay rent to the zemindar direct : this suit was 
decided in favour of the zemindar. The ijaradars then hrnupht a suit npainst 
the jotedars, amongst whom was the witness nhovementioned, to recover the 
sum which the jntedara ought to have paid to the zemindar direct, and which 
the ijaradars had hocn decreed to p.ay. The joledars disclaimed all liability to 
pay rent to the ijarndnrs . in this suit the evidence given by the /o/rdor in the 
zemindar’s suit was received as evidence on behalf of the plaintifTs against all 
the defendants. It was contended that the statement of the jotednr might 
have been received ns an admission against himself only, but not as against 
the other defendants, but it was held, on the principle above stated, that the 
evidence was admissible. As to admissions founded on dcrivativ e interest (v. 
post). In an action for ’ * *' -tion for tort, 

the admission of one others . the 

same rule prc\ ails m c ^ 'ccogiiise any 

partnership or joint interest m cnmc.(2) 

The joint interest must be proved independently. An apparent joint in* 
terest is obviously insufilcient to make the admissions of one party receivable 
against his companions, where the rcalitif of that interest is the point in 
eontroiersy. A foundation must first lie hud by showing prtmi /ocicthatajoiut 
interest exists. Where, • • ’*• » • * 

• admission of the fact of p 
any of the others, to ^ ^ , 

partnership IS shown to exist by independent proof satisfactory to the judge, 
that the admissions of one of the patties are recened m order to aflcct tlie 
others.fS) In the case of admissions of persons who are not parties to the 
record, but who arc interested in the subjeit-matter of the suit, the law 
looks chiefly to the real parties in interest, and gives to their admissions the 
same weight as though they were parties to the reford.(4) Thus, the 
admissions of the ccstui (juc trust of a bond, so far as his interest and that of 
the trustee are identical, (!>) those of the persons interested in a policy effected 
in another’s name for their benefit ,(C) those of the ship-owners man action 
by the master for freight, (7) and, in short, those of any persons who are 
Tepiesented m the cause by other parties, are receivable in e\idenco against 
their respective representatives (8) The Admis'»ions must have been made 
while the real party was actually interested (v post) , and further they are only 
receivable so far as his own interests, or the interests of those who claim 
through him are concerned (9) And as a nominal party may be affected bv 

tlir. „ vnol •>.><' .. t-V.. ror.r...r1 Vne 
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&ul)&taiitial interest{i) in the resuh;{2) so conversely the admissions of a 
representative if made while austainiug that character(3) and touching his 
principal’s inteiest,(4) ate in general receivable against the principal; and 
this IS so, although the representative is a mere nominal party, or bare 
trustee, whose name la used only for purposes of fotm.(6) But the declara- 
tions of a guardian for the suit, or next fnend of a minor are not receivable 
against the latter, because these persons, though their names appear on the 
record, are not in fact parties to the action, liut Ate considered as officers of 
the Court specially appointed to look after the interests of the minor.(6) 
Principal "^he admissions of a principal can seldom be received as evidence in an 

and surety, action against the surety upon his collateral ’ \ 

the mam inquiry is ^YKetKer the declarations of 
the transaction of the business for which the sun 

part of the res If so, they are - ' ot. The 

surety ''''•■*■ ’ ’ and not 

for whj to proof 

v» jsKJine. wiien it can be had ; excluding 
quent to the act to which they relate, and out 
. ’(7) 

liimitation The Limitation Act deals with the subject of the effect of acknowledgments 
III writing to bar limitation But one of several joint-contractors, partners, 
executors, or moitgagcesfS) is not chargeable by reason only of smitten acknow- 
ledgment signed by or by the agent of, any other or others of them (9) 

In Enghind it appears now to be settled law that a payment on account of 
debt or II written acknowledgment made bv a partner ui the usual course of 
buaincs'i is sufficient to take a pAttucrslup debt out of the Statute of Limita- 
tion-* as against the other members of the fimi, the partner being presumed to 


(1) Till ")nt«rej(” u «o <|ualili«<I lu .Sirpb 

III* Aft. 10 . tho sofdi of « IS, •!«, botrfvcr 
" nh<j j'tojNHetnfy of p«CMni»ry ’’ 

(2) . flfl/r , Tsyior. Br„ IJ W, IS- llwto.., 
N I' F* . Mqih Dig. .If! Ifr. Uill*. L» 
ICii 

(3) 2S L. J , <.1» . 125 . Ftn. 

I il 4 M . 51 ; . Itnmm. 

.1.' I- J . 3^0. 

(4J fox » Woltr* 12 \ & 11. 4J. 
y. I’lrnml, 5 II D C , 257 

fS) i;<,rwrty r L (' d U lo.t-W.Hl H . 
314 . «hat thp plaintiff on llio rrconl bw taid 
U exulrnco aisauut bun. Ux «eigU biiiig 

rnorenf , t\rn »1 the r-lotaOSU miftW anom- 
iBsl f IdltitiC, a Uire (ruaf.^- lor annibtr, tbcniKli 
aliiflit 111 aucli aroM*. atill i( ««>ol<l be aJniKaiMe; 

if. . nUelLuro. J. i Stcl'Ii. Dig . Aft 10 , Itoa- 
rf, .N. 1*. i\ . 67; Slou^rnan y Kahnn*.’, C, 
n., t^'O, lliiUifai, >.v. 342; iliough arr Taalor, 
i;i .741 

(6| Tatl'f, I- V . I 742. atfi ra«f« there ri(<<il ; 

llnlli}*. I f . 363 . n«f«r. K* , CT , »* to tbe 
til lOnimitfi-ra el lurtalh* eee Maah/a 
V. 5 II 1. 257 r. ■e/r , •• i*f a'lini*- 

tioti* I'} guinliana ami a* laa.>Ivani) aJDiLMUHiefor 
!!,► !ti»U, • 5*4, 

(7) Ta.l -r, If , 1715. .0,1 e A. |T-A, ao If 
■ mall l•.^<•n•' aiira-fr in a {•ml roiiiliti«n>'l fur lb« 


loiihful cooduct of B clerk or collecior, coufeaeieot 
of embcxxkment, made by the principal 
bw duDiiesAl, tanaot be gi^ea in eridcnce at th« 
eu/ot> boBuedootbe boiid.AmiMr. mi/tinshani, 
0 C A I* , 78 , rough entries made by the principal 
til thf. luurv ot Iiiiduty.of’irKereby he heecbacRcl 
bimeclf aitli the receipt of money will, at least 
al*<w his death, be recciTciI an proof agonist the 
surety not altogether as declaratioasiuade by him 
against his intercsl but bevnuse the entrws were 
niBile b; him m thoxe acrounla which it was bis 
duty aa clerk to keep and which the defendant 
hail contracted that hu ehouM faithfully keep 
U AdsoaA v Otoryt » R & V , 3.76 , (Jont *. Il'af- 
liayfoa. 3 U & U . 133 

tsj Ut IX of ISW-*, a I'l The liability moat 
•plsar upon tlio f.icc of the arliiiowlcjgineiit and 
aiicK lubility cannot l.o reail into it by proof ah- 
asife /l!-i/.iac .Yonu. 12 Mad UJ.lOl.a c. 
26M.3l,aiiil na to the eaurntiiils of a valid 
•ckiiuwlcslgiiienl. B.V Alriniuvi.i Ariolnn .Slira.'lur 
». A'urAiir fiAitnifoii AAan, i/X-ir ( lUltS), 32 11. 
.3M 

(tf) li.. a 2) . are The liido.ii Ijnulatiun .let 
wllb.VoU-aby n T ftirar. 4th Fd 
5ii^i. «2, Bl. an.1 Fi. Id. l-.v , 125—127 ; .Sfepti. 

big,. Art. t*. aa to p(inci)<<\l an I aurcCy, a<-c 
CoflnU V. .S;«rl<.. Ill A V . WY> ; l-.e SK 

1^. b , 2'JI 
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have authority to net for tlie firm in makinf: the |)ayinent <ir Ki\ine tlie 
acknowledgment (1) After a di^iolotion, however, the authority of the later 
^aTtnets. to Innd one anotlver respect is dctctiutncd.(21 unless the faeta 

are such as lead to the refcretKe that the payment is made or acknowledg- 
ment given as agent for the o’*' .». • < ’ » . 

writing signed hy the executor 
death jointly and aevcrallj* 

acknowledgment only of the several liability of the defeased ohligor.{4) 

The subject of the second danse of a. 18 is usually incUulcd Under the head Som°wbon 
of “ privity,” (5) the rule being that the admissions of one person arc evidence interest is 
against another in respect of pnvity Iwtwcen tUcm.(<*l Statements made by 
persons in possession of property ami Qualifjniig or affecting their title thereto, 
arc rccoisablc against a party claiming through them by title subsequent to 
the admission (7) Thus where .-1 sued il to recover a watch, which B claimed 
to retain ns administrator of C, deceased, a declaration by T that he had given 


tion of her ornaments by will. The qhestion was disallowed, but the Court 
of Appeal held that the question was improperly disallowed suite a statement 
by the testatrix suggesting any mfeteiicc as to tbc execution of a will would 
he an admission relevant against her rcprescntatitcs and would therefore be 
admissible as c\idence (9) * ‘ The ground upon which admissions bind those ui 
pritity with the party making them, is that they are identified in interest; and, 
of course, the rule extends no further than this identity (10) H a person who 


(1) i^o'Wuio I PiifioH (issu). *2 L. T. sas. 
w tp TatUr (1801), 3 Cli . -leo , *a<l tee T*yior 
Ev , S 600, Acd { 69S , tod Lind1?y on Partit«r> 
■bp, 6th Ed , p 371 

(2) Vation V Wodr/iaa (1876), 3u L<i . 73<> 

(3) In re Tu'hr, supra 

(4) Pia^s Prut (1900). IK R . 577 , KvI- 
dam y JlorUi/, 1 G. 4 J . I . In r» Lata 
(1907), 1 Ch, 370 

(3) S-t tteph-Dig , Art 16, Tft)lor, E« . J787. 
aud grnrrallT as to admissions on tb« ftround o( 
rns ity, lb , |j go. vat. 787—7^1 . Wills, Et , 121 

(6) Taslor, Ev . } 787 , the t»rni ’pHTitv" 
denotes mutual or suceessiie relationsbip to the 
same rights of peopertv , and priMes are distri- 
buted In several classes aceonlin* to the manner 
oI this relationiliip. tiz (II piisies m Mu-d, as 
h'lr and ancestor, and co-parccn»rs . (2) pnsirs 
in foic, as exeento' to testator or administrator 
to intestate, and the like, (3) privies, <r tftale 
or in(srut, as donor and donee lessor and itssre. 
)oint.tcnaDU and the like, ib . { 787 4re Wife 
low's Estoppel, p 597 

(7) lb , » 18 . cl (2). ONfr I’lupson, Ev 3til 
Fd. 203, (iorl, B'oMuh > hHaHrr. W ll. 

F B,20(1««2). as to admissions In pvttuv 

through whom n'her, ilsmi «c slsn Fof>f s 
Jfir fi li I ij 52'!., nil (1870). B t. 

U \V n P c 13 M 1 \.438.U»lva 

A^riAoo s. t j/„,cor. 21 W ll 3l|lS74l 

Kktnan, kunt y Goar I hanJ.r. 5 t\ R 2.18 

(1866). E,iR}.A V G^o.lhar. 10 \V U. P9 

(1868); fr».« /tfb.trfr \ l.’om Bai. IS 


W U . 103(1872) , /VriAfld \ l/oiioAur /Mr, 
23W U . 427 (ISIS). Krfhnnaim, Ayifangarr 
Ka/ajopala IvyuN^or, 16 U , 73 (l89l) , .Inund. 
pxyyt' Otomlliraiy v S'ttb OAunder, Marshall, 
4« <1862), <;<.rr»W;oA .Sircur \ fioyrf, 2 W R, 
190 (l«68) laan CAoWAfi/ \ Iknlar t'hotiiihrg, 
18 W. 11.347 (1872) .'■omun„r»nalv Renyam. 
mal.l Mad H 0 K . 13 (1871) 

(8) Smtik \ Smilk. 3 Ring X C, 20 

(9) .Vaao r Skaniar. 3 Bom I, R , 465(1991). 
not. hpweser under » ll as the head-note suggest 
but thia aeelioii* But srr also Dlintmt , J7orrM, 
I. R , 1897. P U 4U [stateinenU made by a test- 
ator are not admissible topro^e the exeeution 
bv him of a «iH|, which was held inapplicable 
as It was based on the fact that the English \\ lUs 
4ct pivsciibes a ptrlicular form of proof, uliile 
to the will m the case cited no such rule applied 

(10) Tavlur. Et , | 787 , ‘ It is to l« observed 
that admissions aie relevant onli so far as the 
interests ot tU- persons who made thetn or of 
lh<k« who claiiu through each persoas are ion« 
cevued On thu (.rinciple a distinction most be 
made between •tsteiuents made b\ sii occupier 
ofliod in disparagement of his own title and 
Btateunnta which go to abridge or eneumU-r 4l,e 
estate itself For ecaiiiple an a<ln-i'sion bi a 
palntjar or otlm hol.ler of a subordinate tenure 
affects the polai or vthrr tenure as agsuut him 
and those who slrrnr ihrir title from him. hut 
It viU not affect the nrnpnetari mteresl as against 
the aeiuinfsr or other tujy nor, so as to encunila-r 
or diniwr-h hts nsnts.' Field. F\ , 129; 
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hul)staiitial iiiterest(I) in the result ;(2) so conversely the admissions of a 
representative if made while sustaimng that character{3) and touching his 
principal’s interest, (4) are m general receivable against the principal; and 
this IS so, although the representative is a mere nominal party, or bare 
trustee, whose name is used only foe purposes o£form..(5) But the declara- 
tions of a guardian for the suit, ornext friend of a minor are not receivable 
against the latter, because these persons, though their names appeal on the 
record, ate not in fact parties to the action, but ate considered as officers of 
the Court specially appointed to look after the interests of the minor.fC) 
Principal ’ * admissions of u principal can seldom be received as evidence m an 

and eurety. action ag.iin8t the surety upon his collateral 
the mam inquny* is whether the declarations of 
the transaction of the business for which rlx* «•••• 

ot. The 
and not 
to proof 

, vwuviicc, when it can be had ; excliidnig 

-lu uis cloclarations made subsequent to the act to which they relate, and out 
of the course of his official duty.*’(7) 

Litnitaiion The Limitation Act deals with the subject of the effect of acknowledgments 
m uTiting to bar hmitation. But one of 
executors, c- ' 

loilgincnt s, , , 

In Eng 4 ii-ju lo oc settU-d law that a payniciit on account of 

debt or a wiitten acknowledgmeiit made by a partner m the usual course of 
busmefs is sufficient to take a partnership debt out of the Statute of Limita- 
tions as against the other members of the firm, the partner being presumed to 


(1) Tlx* " ” M «o 111 .Meph 

t>i8 . .Wt IS . Ulo wordl o( * IS. are. h<nr«r«r 
" onij pfoprielary or pecuniary tftlemt " 

12) \ anu Tajlw, Er . 1} T&*. «5* . lUiccw, 
.V I' El . i>7 . .'tlcpli lliji. .Itt 10 Uilli. Kt 
12ii 

<3) ly./.jr y UmuHiU. S3 I. J , tli . IS3 , /<«- 
mr-i ^ TAornl./n, I « i M , 51 . iUtttrt > Brima. 

1. .) . Kj , 310 

(<) Foe \ WoUrt IS \ & I.* 4i 
» nrcml. i U J-C,S57 

|3) Jlurinrt’j y L. V 4. /> fo , L. B , 5 « « , 
3!( , «hKt the ptaintiR on tlie merit haa latil 
II ainay* riiilrnre afrauiit him, ita wright boinff 
mure or Icni , eten il the plalotiR it luTfly a nom- 
Uial 1 liiiilifl, a luirr truiC'^ for another, thoiiKb 
•lielit in lurh acaar. ilill it woohS bo admuaiUe; 
I'l . >'r niackhiiru, J ; Ste}>!<. Dig , Act Id , Uok. 
coo. r 1 r . 67 . ilOBrnaa* V Rairaraa, 7 T. 
t: , r,i,3 ; I'hiU;]*. >.r , 9i>S , llioufrh arr Tatlor, 
il .711 

((,) Tailor, i.v , { 74 !, aiul lawv there eitnl; 
1-lulIii-. I'r . 3<13 , Bu-ror. } t . 69. aa to the 
a>lmi,<.iiiii» of rnniHiiUrea <i( lunatira, m Miatoa 

iiinM l-r ^uinliana atui At to aohraa a<linia«(»na for 
tl,.- irurcon* of Irul*. ( 5t. fft 

17) Tarlur. iV . f 7M. an.I r A, f 7Ml.a.. if 
* iTvau •iitTtci,, a !•>« t lor Ihr 


faithful looduBt of » clerk ot eoUcefor, confesaiOM 
of eto(iczUi>{ne(xt. made by the principal attef 
b» dumisaal, cannot be gireii in eridence il the 
aureU be sued on the bond , fmitA v irAi«in?^'»«ir 
S < d I* , 78 , rough entries made by the principal 
III tiu louraeof hmlutj, or whereby he has charged 
hiuiaeM with the receipt ol money vciU, at least 
altir ha death bo rrcciveti as proof against the 
aurctj nota)togefheraa dcclaraiioiismaJo byhira 
agauut hw mtcrMt. but bionu'o the entries were 
made bs hiio i,i thme aicounU whiih it uasbis 
duts os clerk to kiep, and which the ilifcndaiit 
had contracted thill ho ahouhl Jaithfulh keep 
H hitnosA I Crofgc. 8 1) * f . .Wfl , 0.«r v. H’cl- 
fisgtoa. J 11 & n , 13.' 

(8J Ut IX of t(K)S. ( 19 The liability roust 
appiar upon the (jco tiC tlir Riknowledgment and 
aiich Uabihty cannot U reail into it by jitoof off 
»»Je. Itlap-iny .Vniru, 12 Mod I. j'.lOl.a.c. 
2ft M.. 31. and At to the rroentials of a solid 
acknoieli'tgmrnt, »<i- .sAnniMv,, ArtiAno f>AiraU<if 
r, .VarAor AAeinfo. Kimcill'ir (lU'H). 32 li ■ 
2!W 

(3) f& , a at , MS 'the Iiiilmis l.imitotion Act 
• ithNoUsbs il T llirai. It), IM llr^Ot). 
3<i— ft", 62 . 63 , and i'icM, Kr , 125—127 . blrpli 
Dig. .Itl. 17; At to priiicijuil aiiJ Surety, k-c 
fuelfU y. .A/»i/lri. I II. A C . riTJ j lt« fVie'r*. »» 
<Ti IJ.2U1. 
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have authority to net for the firm in nuhiin; the payment or Kivin" th'* 
acVnowledcinent.fl) After a di'vnlution. however, the authority of the liter 
partner? to Innd one anotlier m thi** respect i? determined. (-) nnh‘?'i the fj<t* 
are ?urh a« le.id to the referent e that the payment i? made or ncknowledT- 
ment piven a? agent for the o'* • * * ' * ' ■ - 

''i^itinp ?icned hv tlieexeentnr ’ • ' ^ 

death jointly and "exenllv ’ • r. 

acknowletlcineiit only of the »t \eral liability ol tlie Uecea«eil obligor.(-l) 

^ The subject of the «e< tmd > iaii'C of s. 18 i? usually mchided under the heail Psr^jor 
of “ privity.' ’(a) the rule heini: that the ndmi«sious of one person are e\idenee 
against another in respect of pnvity hetweeu tliem.(fi) Statements made 
persons |n po?«e«sinn of jiroperty and qualifying or affecting tlieir title thereto 
are receivable against a partv claiming through them by title subsequent to 
the admissjon.(7) Tims nlien 1 sued It to recover a watch, winch /? claimed 
to retain as administrator of ( ' de< cased, a declaration by (' that he had given 
the watehto .1 was held to bo e\idenre against il.(8) In proceedings for jirnbate 
of a will a witness who attondeil on the testatrix during her last illness was ashed 
to depose to a statement made to the witness by the testatrix ns to a disposi- 
tioa o! her ornament' by wdl. The question was disallowed, but the Court 
of Appeal held that the quc'tion was improperly disallowed since a statement 
hy the testatn.x suggesting any inference as to the execution of a will would 
be an admission relecaiit against her representatnes and would therefore Ije 
admissible as cvi(letite.(9) "The ground upon which admissions bind tliose m 
privity With the partv making them, is that they arc identified in interest; and, 

0* course, the rule e.xtends no further than this identity.(lO) If a person who 


to re TueUf (ISJl), 3 tli , IM . ♦<** T»>'w 

, ] 6oO, ftad j S9S , «nd Lin<il«i l‘artfi«f- 
•^ip, 6th Ed., p, 271 

(S) V II {ISTS), 2*» M . 730 

(b tn r« Tu'ltr, luprj 

U) Riaili, Pf,„ jlOOO). 1 K » 577. AW- 
>. MvrUi/, 1 Ilf C< & J . I . In re Lotv 
<*£*') 7 ), 1 (Tl, W 

(3) iMeph. Dig , \rt 16. Tmlor. E» . |7S7. 
*nd fTraerallT ss to •dinL«»oni ou thf ground of 


POTitv, ,lj , J} q((. 769, 787— T94 . Wills. Ev . 121 
(6) Tailor, E\ , | 787, the term ’priTilv” 
drnotfs mutual oraucrtr'iif rclatio!i«bip to Ihf 
•»me rights ul propertT and pri»i«s are di«lr|. 
huted In Bfreial clai-scs sctonlmg to the manurr 
of this rrlationship, nr <11 eritifs m as 

•>«r and ancestor, and co.patcrncrs . f2> privirs 
la fate, aa pjfcuto- to tcata'.or or adminWrator 
to tatestatf, and the Uke^ (3) puy,,,, ,^ait 
or in«»rear, aa donor and f^hnef, lessor and Icsur. 


JOint-tenanta and the lik'’, th , { 787 Xr* 
low’a Fastoppcl, ji 597 > 

J7) 18. cl (2).i,nj,, l-hipaoii, !> . Ir.1 

W. 203, f iorl r R’lud'ihnn > handrr. \\ 1! 

t*. B, 20(188’!. as^o j„ pattieo 

through u-honi n'hcra S alao Forf^^ a 

J/rr J/oAoa,,,^ lili ';j'n . 529. .510(1870), a c. 
iw'- I A.138.T/o5aa 

AAaAoo a r huW- J/<,_ ^l W ll . 31 <18711 
ntT” f'-s' f^*-'fcr. 5W P. . 288 

(H#,!. I, ../I II.I..1' >" "• n • «» 

^ r< .'la^a a. fiiim Rift, IS 


W. n I0S(|872). Altai /VrtAodT VoNtiAvr 
23U II 325<IS7S). A'riiAaaaiao ijfvoioar 
Kitl'tfp.paU iivKtptt. la M, 73 (la'Jl), .Ihnik/.' 
•aojer rAc.wxIAntta a .«‘rt5 CAaikIrr, Marshall 
IM (1662). r7<ir»<A.i/l.iA istnvr \ B-tyl, 2 \V, u 
190 {|«tn» Jnna CAovtihni v FhiJ,.r ('houtHty 
18 WMt. 317 (1872) '..MiMOoralWv Ra„,„n,\ 
imI. 7 Mail It O U. 13 (ia7ti 

(6) ,en»rA \ .Smitl 2 Binj; N ( , 29 

(9) .Vofo a AWIff. 3 Bom I. n.4B5(l9oi), 
not hoisoifr tiudcra 1 1 aa thu lifad-notr augijfat 

but this ara IMI^ But arr aBo (tliaanaa Jlorrii 
I. 11 , IbOT. I* |i Itl lalaloitirnta made b\ a trat. 
ator aro not adnuaaiMo tojirnaf the c\ta-utioii 
ba him ol a ««ll| ahuh aashtid inB|*i>liv able 

as It was baaal tm Ihf fait that the Kiigliah W dJa 
Act prrsiiibos a iicriuuhir firm of (.roof. «hile 
to the «ill in tho caaa utod im auih riilr apjilip,! 

(10) Tatlor. K» . w«7 . ' It is to l«. o(«. nod 

that •dnilasloila aro rrUaaiil »al\ an Ur aa the 
mtfro«t» of tlw |>era««a »h,. mada thrm or of 
those who claim through aiiili I'ciaoui aro .on. 
ccTPed tin thu twnuiidc a dialimtum mu.t hs 
mado between alatciu. Ills made li\ ,ii i»,,ii>irr 
ofliitd in di.<|Mrnsan)i-nl of hia ouu titl,. >»,) 
atalemtnta which go to al>ril,.r or m unilrr the 
estate itself For raa<ti]-k an atln i«auMi ba ^ 
fiotntdar or othei holler o( a •ubonliuatr tmure 
aflects the fwlai or ollcrr liiiiirr aa acaiuil him 
and thoee who dm\e Ihiir title Innn liiin l.ut 

It TlUnolaffect the i>ro(>rirtara llitere<| aa agaiiiat 
the zeminlir or ulheeau|aTior. ao as i,i rii< unda-r 
or dintiniah hiH rirhl* ’ Full. K « ICi. ais< 
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ndopts another makes r.n admissjoii after the adoption, this admission will not 
bind the person . ’ ’ • ’ f ,i . 1 . 

it has been said 
effect of ndmissi 

person adopted, , ^ ^ 

from the adopter in such a way as to make the admission evidence against him. (1) 
The cases of coparceners and joint-tenants are assimiUted to those of joint- 
promisers, partners, and others having a joint interest, which have been already 
considered. In other cases, where the party by his admissions has qualified 


tenant of a third person are udinissible to show the seism of that person man 
action broug'’* o... ♦». . 1^1 .i»,a nf 

an intestate 
r!giit.”{4) 

riiree at a given rent and the svrharahot of their zemindar, admitted their right 
on belialf of the zemindar, who hira'^elf filed a petition corroborating his sur- 
haralar's statement, it was held that these admissions would bind any subsc*. 
qiicnt zemindar not being .m anction-purcbuser at a sale for arrears of Govern- 
ment revenue (5) The .vime prim iple holds m regard to admissions made by 
the assignor of a personal < ontract or < battel pre\ ions to the assignment, where 
the assignee must recover through the title of the assignor and succeeds only to 
that title as it »tood at the time of its transfer (b) But a distinction must be 
drawn between the case <>i an n^s^gnoe of land or other property and that of an 
ordinary assignee of n negotiable mstiiinient For, wlieieas the former has in 
gcneral iio title unless hi» e^signor had. the lattoi may have a good title though 
itii assignor hud none Thii^ the dec l.tratnni, of a hirmer holder of a note, show- 
ing tliat it was gi\ en w itliout < onsi<lcTatio». though made w hilc he held the note, 
wore held to be not admissible against the indorsee, to whom the instrument 
had been transferred on good « oiisideratioti. and before it was overdu.o.(7) For 
mkIj an iiidoisee denves his title frotn the nature of the instrument itself, and not 
through the previous holdci At < ordinsjly, unJe.ss the plaintiff on bill or note 
stands on the title of a former holder (as if he have taken the bill overdue or 
without t oiisidcration), thy dwlar.-itions of such fnrmei holder are not evidence 
against liiin.(F; 
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The purchiioor «>{ en estate ynhl for Arrears of re\ emte is not pris y in estate Sales in 
to tliedcfauUinp proprietor. He does not derive his title from him, and is bound SSa'riVar 
neither liy his nets nor by his l.sehes;(l) nor by his ndinissions;(2) nor hy 
a depree apainst him. (3) and proceedinps lietweeii the defiuilting proprietor 
and third parties with respect to the title to the land arc not admissible in 
evidence in a subsequent suit broupht by the auction-purchasor as apain«t 
him. (4) 

It has in some c.iscs(5) been eonsidcred that a similar rule apjilies to ordi- 
nary execution-sales and that a purchaser at such a 8.\lc is not m privity with, 
or the representative in interest of, the judgment-debtor so ns to be aflectcd 
by the admissions or bound by the estoppel of the latter. Tins view appears 
to have been based on a mtsaiiprehension(6) of certain Privy Council decisions 
in which it was pointed out there is a great distincttoii lietwceii a private sale 
in satisfaction of a decree and a sale in execution of a d“crcc.(7) In both cases 
the purchaser merely acquires the right, title and int-’ro t of thcjudpment- 
debtor ;(8) and therefore a suit to enforce an intcre,t purchased at an execution- 
sale was held to be barred ns npamst such purchaser, since if the interest had 
remained in the judpmcnt-debtor, a suit to enforce such inter st would have 
been barred ns against him. (9) But there is this distinction between a private 
sale in satisfaction of a decree and a sale m execution of a decree that under 
the former, the purchaser ds'nxos title throuyh the vendor and cannot acquire 
a better title than that of the vendor. Underthe latter the purchaser notwith- 
standing he acc^uircs ui"rely the right, title and int'rest of thejudgment-debtor, 
acquitJs that title by operation of law adirrsehj to the judgment-debtor, and 
freed from all alienations or mcumbraiices effected by him, swiisc^iic/itfy to 
the attachment of the propertv sold in e.\eculion.(10> The Pnvv Council 


(1) HonTithtt Huttcri <• l'ra« Dhnit. h U It . 
2J2 (IM") ((in<l T i//, p 62) follo»<sl m 

82. ‘Kl lIS«3) . ««/*"» 
A Co T. Xohiit Jlohun, 1(1 U R . 72 (liWS) m 
to the rights of the auofion'purcbss'r. see A'oof* 

^'fp Xarain \. Oortnitneiil of ln'iia. li IS L R 
71 (1871), EofSv, r 2tefr 2faliOfrifd. 2l» W R 
(f. C.}. 4i (1873) 

(2) ffiinj-, IWe T lit, (o-winrff, « W R. 
197(lfl69| 

(3) /i .Bidhay supra, 12 . K!. »«, 

hilt ts to purchasers of pnint lalu/ji «oW antler 
Reg Vlllof 1819, see atp 90 . and T’oroprosorf 
V Pom Armn^. 6 15 I, R App .S (ISTO). U 
U.R . 2s3 

(I) Padho Gnliind t Raiha! Uat. <upr4 

(5) lytla Parl,hu v Myinf. 14 C. 401. 411 — 
<1* IIRS7). C-iur Sun/for i Him Chundtr, I6C 
3M. 36O(lRS0) RaiU Chindir r F.nayl Ah. 
20 C. 236. 230 (1892). for earlier decismns. s-e 
^"ajoJfon.ev Ha, Coomarit.^ W R , lOTfISSC). 

Imnt e Lalla Dehe . IS IV 11 . 2(«>(I872) 

(6) tihan Chundtr \ Rihi 2fadkvh, 24 C 
75-77 (1809) 

(7) Zh^tnlronalh {•annml » Ham/iomar dost. 
7 C., 107, 118 . a c . 8 I A , 63 . 10 C U It . 2SI 

(18»0), ^rimnri .liuindinayi v IManiRdra CAaa- 
<tro.8P..I.I{. (P. C.)_ 122. 127(1871) 

(8) /5. All that u sold and bought at an ear- 
ention-aaU is the right, title and interest of the 
lodgment-debter mth *U its defects , Ami ARf 


* Jfcfotrf f»et, 6 / A . 116.12.3(1878). followed 
m .'•oitdaro Oapolao \ I inloletnrnda dgyanjor, 
17 M. 22s (16931 the creditor tnkes the pro- 
|»t«i aub|e<( to all equities which would affect 
It m thedibtor's han<N. .Ueyii llanira, \ Ram,t 
11 C R . 169. 174. I7S(1871) .W,. 
*07 C*o»rf 1 W<»ir*7«//. 6 B . 103. 21)2 (18S2) . 
a« to the different n.eans aiailable to purchasers 
of inrestigatmg title tn the respectne ea<ie4 of 
priTSte and execution-sales, see Oiiraft Ally r 
4W'«rf vlteei. supra. 125 See aUo A isAon Lall \ 
Gamya Ram ISA 28 (1890), Ra»hi Chtindir v, 
Enoyef /I/i. 2« C . 236, 239 (18'»2) Rapun lialat 
y f'Ctyahhamabat 6 15, 490(1882) 

(9) Raya tuaytt \ tVirirfAori inf. 2 B I» R. 
(P C ). 75 "8 (1869) . explained m Sobhag Chami 
\ Biatfiaiid, 6 15, 193, 203 (1882). andsee 
Kukaa Lot \ Ganga Ram, supra 

( 10 ) Pixfadronall, Sanoiol % Ramkamar Gb<»e. 

sopm. see «Uo Srimati Anandmayi v Dhantn- 
ifraCAandra. 8 B L. R (R C ), 122, 127(1871), 
14 M 1 A. 101, exj lamed in Soihag Chand v. 
B*<ii<*aiid. 6 B . 193. 205 (1882), if nut. Imrxt 
\ Lalla tftbn 19 W R . 200 (1872) . £of» J/,/,,' 
s 10 B.. 401', 405 (1888) . iaii ParMu 

a itfimt 14 t’. 401. 413 (1887), Ba.h, Ciundir 
r Enaytl (/i.20C . 236. 239(1892) , mthecase of 
Coar Saadar y Hem Chaader/li C. 355 (189) 

■t «u held that 4 purchaser at » public sale in eie- 
ration of 4 decree it not. but a purchaser at a pn- 
sate sale .s the representstire of the judgment- 
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decisions only show that the rights of nu esecutioii-purcliaRcr are m some res- 
pects different from those at a private sale. They do not afford any basis for 
the aforementioned broad proposition deduced from them (I) It is true that 
an execution-purchaser nwhes his purchase not from the judgment-debtoraiid 
often against his wish, and he is not bound by some of the acts of the judg- 
ment-debtor such as alienations made by the latter to defeat the decree, but 
that does not show that Ins rights are not derived from the judgment-debtor, 
or tliat he is not the reprv‘‘rt?ntative m interest of the judgment-debtor in o«y 
sense or for antj putpose Even a purchaser at a private sale is not bound by 
any prior alienation made by the vendor to defraud Kim, but that does not 
.show that .such pure baser is not a representative in interest of the vendor. Be- 
cause the rights of an e.recution-purcliaser and a purchaser at a private sale are 
111 some respects different, it does not follow that the execution-purchaser is 
not to be regal ded as a represeiitatue in interest of the judgment-debtor even in 
tiiosc respects ni w hicb. and for those purposes for which, his rights are not 
higher than those of the judgment-debtor whose right, title and interest be 
has purchased (2) In the previous edition of this work it was pointed out in 
resjiect of adnns-ioiis made by a judgment-debtor prior to attachment that in 
so far ns the purchaser acquires only tlie title of the debtor, he should acquire 
It ns qualified by the latter’s admissions, though certain decisions of the 
Calcutta High Court would appear to have held otherwise The view thus 
taken reicived support from some of the earlier cases,(5} and has since been 
confirmed bv recent decisions of the Privy CounciI(4) and the Calcutta High 
Court (5) The Judicial Committee have hold that tlic equitable principle of 
estoppel laid dow-n m the case of Ram i'oomat Koondoo v. Maenueen^ifi) which 
applies to any person, is equally binding on the juircboser of his right, title 
and interest at a hale in e.seeution of a deirce (7? If such a purchaser may 
he estopped he may « fortion be allotted by the aclmissrons of the 
judgment-debtor wiiose interest he has jmrcliased The result of the cases 
would therefore appear to be that a punliawr at an ordinary exeeutiou-sftle 
i» in pruity witli, and the rejireseiitative m interest of the judgment-debtor 
within the meaning of tlie twenty-first section, post , so as to he affected by 
the latter’s admissions Prior to the iast-mentionc<l decision of the Privy 
Council It had been held that, whore the o.\c<utio«-purchaser is himself an 
actual part\ to the admission, it may, so far a> it can be considered as his, 
be mod ns o%u!once against hint , (8) and that a mortgagee differed from a 


Ufttor . /<illow<il ID Jaiili VrattiJ y I’l/al Alt, I® 
V . 2M (Ism) . but from In Ithnn CtHf- 

d-r y />>!■ .IM/tth, 21 C. (IN'JS). !«.« to th«- 
mrftDirtU of thi* Irrmii * rcjin<“ iil*l>''* ’* •ml Ir- 

pul n fPe^rnTnluc,” »it llajn A ami* », Jiy hit- 
,.n, IR .\ (!►*'' 1) . /«*«" CAum/rrx llrmt 

Jl c. ns. tl (Hiifl). »na » Jl. pnti] 
ikl»<i I wAitKi/i/A ( h/inlit X AuArnyi .SA*ra^, 
la n . 2'‘'l (Is'*"): rrfrrft^l to in nary>rit ntatfi 
T. /Mu.l-j.. 10 II.. 21 (ISnll 

( 1 ) /*A<i 4 f'AMii.f'r Urni JlaJAitf/, 21 t', 70 

(llinfl). Ili>* of Anln /’iirtA» t. Mflf', •npr*. 
»• on »n rrron'OiM intorprrljilinn of tbo 1*11*} 
Coiifuil clrci*icin« oil'll, t¥ !•'<', •nil !• foMowoJ liy 
i-i.Ai I Aniflrr X. Ktuiyl Ah, ■npr« Sn St C. 
Ht p 77 ; *ppi^’‘*'*l *n J/nt % Martin Ktm, 

r. II. I All. I. 

(2) TS.76. 

r (31 I'attft X, Sajar /Wi/.fr, 12 

W K , Its (IsTt). (TIjc I urdutvr ftt • ubi m 


ewcutioA of n dfi rco ih the ‘ rtpic'ciitativo in 
interoit * of the indgment-debtor «ifhin the mean- 
inj; of the EtHirnce Aut (1 of 18721, i 21J nferrfd 
tnmKtaian Laly fJnnjn /{am, 13 A .28. SI (1800). 
Jf«<if Imnt > tolla Ihbtt (1872). euprn, “»! 
the utiiioet thn alnlomrnt# would bo nothinc more 
than oTidonoo, certnmn fhov will not conflodo 
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( 4 ) J/«A««rrf » Ktlhnrt JlrrhaH, 22 

V . fKrt (I89.S) . ■ I , >2 I A , 129 . I f. W. .V . 3S. 

(.S) /*Afln rAi.n,frr v Ltnt Mndhub. 24 C . 62 
(Ih'W) 

(») I- It . 1. .A . .Sup. Vol . 4'l, 43 : c . 1 1 II 
L. It .4«; 18 W n , Ibit 

(7) J/oAomof .Uora/Ar ♦. A’mA^ti 22 U., 
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simple inoncy*cre<litor in tliat hr iIctEvch liin title directly from tlie 
mottgagor, and is bound b} bis previous roiuluct in respect of tlic property 
mortgaged ,(1) therefore, a purchase by a mortgagee at a s-ale in execution of 
a decree upon his mortgage, of the right, title atul interest of the mortgagor, 
who has been estopped from asserting a title to the property as against 
certain parties, does not place such mortgagee m a better position as 
regards the estoppel, svhich, notwithstanding the purchase is binding upon 
him (2) It has also been held by the Madras High Coiirt(3) that it was a 
well-known principle that a purchaser at a Court-sale represents the judgment- 
debtor to the extent of such right, title ami interest as he had in the projierty 
purchased at the date of the sale and represents the cxecution-creditOT m so far 
as he had a right, to bring such right, title and interest to sale in satisfaction 
of his decree, and that when the plea of estoppel is available to a decree-holder, 
it is likewise avaihahlc to the purchaser at the execution-sale as his representa- 
tive or as one claiming under him. It has, however, also been held that a Court- 
sale cannot hj Usrif be taken to create an estoppel either m favour of or against 
a Court-purchaser ns against or m favour of the person whose right, title and 
interest, the Court-purchaser buys (tom the Court, because the Court-purchaser 
derives his title from proceetlings. which arc entirely tni'itiim os regards the 
judgraent-dehtor.{4) And m a recent ease where property purchased in 
execution of a money decree was subject to a mortgage, but not a mortgage 
executed by the judgment-debtor, although he would have been estopped from 
denying liability under the mortgage on account of liis conduct in the 
mortgage-transaction. U was held by the Calcutta High Court that the 
purchaser was bound equally with the judgment-debtor inasmuch as the 
right, title and interest of the latter had passed to him and bis purchase was 
therefore subject to the mortgage.fo) 

A man may bind himself by an admission, but he cannot bind by his ad- 
mission those who do not claim under him. but who before the admission had 
acquired a right.(f>) But part payment of the mortgage debt bv the mortgagor, 
and appearing in his handsrnting. will give a fresh start of limitation to the 
mottgagee, even as against a person who had purchased a portion of such 
mortgaged property prior to such payment.(7) 

Statements whether made by parties interested.fS) or by persons from xhe admii 
whom the parties to the suit have derived their interest, (9) are admi-ssions sions mas' 
only if they are made during the continuance of the interest of the persons dnSith, 
makingthestatement.(lO) It svould be manifestly unjust that a person, who cowtiwwan 
has parted with his interest m property, should be empowered to divest the interest, 
nsht of another claiming under him, by any statement which be may cboose 
to make.fn) And so admissions raadeby a debtor (whose property has been 
sold) subsequently to such sale are not esudence against the purchaser of 
the property.(12) " A statement relating to property, made by a person when 

(l) Lflfa FareHa t. P- <13 t PartlMtiam (lOOS), 33 B., 311. 

tJ) Portihnalh J/ool<r}« t (8) v. ra,;;, .Sl«i and Iron JToftt to., 

a C.. 265 (1682) ,91 A . 147 , irported id lower • 14 Ch D . 38. 63 

CoQrt r>i’> itom , .luAnarlDcb T JJuhtn Cinndrr. C*) Do"* Lai Sahu v Boikan Dahry, ll V \V 
4 C., 7S3 , ore also A tshort J/oA«o t. MahonteJ N , 107 ; na Chandra SaKi x Blairo^ ('kan~ 

Mo-xffer. IS C , ISS. 198 (1690) . t c , in •)-I»»1 \ . 668 , 32 C . 1077 

to rnry Cooncil. 22 C . 909 (1893) (8) S 18. cL (1), ante 

{3) Krtehnabhapati /Vru t 1 ilTomn />•„. (9) S IS. *L (2). an/r 

18 M , 13. Is (1804) (10) S 18 ante , Tojlor. Er.. {) 794, 59s. 595 

(4) C<»;a«a«T .Wo, 6 Rora. L T... S64 (1904). (1*> D— t WtUer, I .4. 4 E.. 740,A'Ariian 

(5) Erovoj Bajx S,d\u PraendTerart (I90S), A«rr<T f.e^iT Chnnder. 5 IT. R., 268 (1866). Toy 

as C., 877; and Of to th* rftoppol, ao* Saral V>r,ET.|794 

Chandra Dr, T. Cyjeil Chandra Uha (1892). SO (12) AUrn.iw Knrte r. Co«r Chandtt, 

<X. 296 ; Poeirr t. /■<•,!/ 09<i5). 10 C. W. N.. 313 ; 
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ill ito-iea-iou of that property may be evidence against himself and a!f 
persons drrivtujt the property from lum after the statement ; but a statement 
made bv a former owner that he had conveyed to a particular person, could 
not po'i-^iblv be idence against third persons. If it were so, /f might sell 
and roiivev* to .5. and afterwards declare that he bad sold and conveyed to 
V, and C might use the statement as evidence in a suit brought by him to 
turn B out of possession If such evidence were admissible uo man’s pto- 
perrv uould he 5afe.”(l) As for partners, by the very act of association 
e.uh constituted the Agent of the others and of the firm for all purposes 
uithni the scope of the partnership concern, and his acts and declarations 
liiiul Ins co-partners and the tirni. unless he has in fact no authority to act for 
the tirm in the particular matter, and the person nith whom he 'is dealing 
' either know s that he has no authority or doe-s not know or belies’e him to be a 

p.srtner (2) Bnt an ndmmion made by a jiartner before the partnership is not 
evidciue against his eo-partncr (3) After dissolution of a partnership the 
Mili'cquent acts of the iudiMdu.il members are binding on themselves alone, 
except so far as thei may be acts necessary to wind up the affairs of the 
partnership or to complete transa<tions begun, but unfinished at the time of 
the dissolution (4) Oeclarations and admissions made after the dissolution 
rclaluig to the prcMous busiiie'<> of the lirni are admissible against ail the 
partners interested in the transaction (5) Bankruptcy,(6) or death will 
•.O'er the ]onit-interest , theieforc, in tlie latter case, tlie admissions of the 
survivors will not bind the estate of the JeieaseJ ,(7) nor conversely will 
those of hi3 represcntati'cs bind the Runnorj, (8) rio, also, the declaration 
of ft bAukrupt. though good evidciue to iharge fiis estate with debt, if made 
before bis bankruptcy is no admissible at all if it were made alterwatds.fS) 
Thi-s ecputablo doctrine applies to the laie-. of vendor and vendee, grantor and 
grantee, and generally, to all cases of rights acquired, in good faith, previous 
to tlie time of making the admission in question ( It)) 

To be ftdnmsibie the declaration', mu^t qualify or affect the title of the 
predecessor and not relate to mdepemlvni matters.’ The statement must be 
one which directly affects the person's mterc^t in tne property itself , a mere 
statement against liis interest in other respeits. as, for instance, that he is in 
debt, w hence it might be inferred that he would be likely to part with or charge 
III" property, does not come within this rule.(IJ) It may further be added 
that It 18 not aufiicieiit that the interest be subsequent in point of time ; it 
must (as the words of the section point out) base been dtnved from the 
lHT«(»n who made the statcnicut sought to be used as an «dinission.(12b 
Proof of These admissions by third persons, as they derive their legal force from 

Admissions relation of the party making them to the property iit question, may be 

proved by any witness who heard them, without calling the party by whom 
tbi-y were made. The question is. whether he made the ndmissioii, and not 
merely whether the fart » &» he admitted it to be. Iti truth, w'hcre thu 
iidniKiion is J 1 O 4 , toncln-si'e, — and it seldom is so,— may be controverted by 
other testimony, mid even by calling the party himself, but it is not 
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necessary to produce him for his <!cclar.\tions when ndmissiblo at .all, m'iH 
\>e received ns oricinal evidence, and not as liearsay.(l) 

Statements by strjnjiers to a proceeding are not geticr.illy relevant as Admissions 
against the partic«.(2) hut in some Mses, the admissions of third persons, ^|j.****“* 
strangers to the suit, ore receivah!e.(3) “These exceptions to the general 
rule arise when the issue is suhstantinlly upon the mutual rights of such 
persons at a particular time : in which cases the pr.ictice is to let in such 
evidence, in general, as would he legally admissible in an action between the 
parties themsches. Thus the admissions of a hanhrupt made before the act 
of bankruptcy, are receivahlc. in proof of the petitioning-creditor’s debt ,(4) 
but if made after the act of bankruptcy, though odmissihlc against him'*clf.(5) 
tliev cannot furnish evndence against the trustee, because of the intervening 
rights of creditors, and the daiigerof fraud * ’(6) So his answers on public 
examin.ation are inadmissible even in subsequent stages of the same 
bankruptcy against all parties other than hinisclf.(7) In actions against 
sheriffs for not executing process against debtors, statements of the debtor 
admitting his debt to be due to the execution-creditor arc relevant as ogamst 
the sheriff.(8) The admissions of a person whose position in relation to 
property m suit it is necessary for one parly to prove against another, are 
in the nature of original evidence, and not hearsay, though such person is alive . 
and has not been cited as a witne3s.(9) 

“ The admissions of a third person arc also receivable m evidence against Referees, 
the party tchn An? expresshj referred another to him for information in regard to 
an uncertain or disputed matter. In such cases the partv is bound bv the 
declarations of the party referred to in the same niamier, and to the same 
extent, as if they were made by himself.’’(10) Thus m an action against 
executors, the defendants having written to the plaintiff that if she wished for 
further information as to tlie assets it could be obtained from a certain 
merchant— the replies of tlie merchant were held receivable against the 
executors (11) In the application of this principle, it matter* not whether 
the question referred to be one of law or of fact, whether the person to 
whom reference IS made, have or have not any peculiar knowledge on the 
subject ; or whether the statements of the referee be adduced in evidence 
III au action on contract, or ui an action for tort.”(12) Whether the answer of 


(1) T«)lor, El . J 7‘i3 

(2) Steph Ills, Art IS, CeWe l ISratam. 3 
It, 1S3, Ttjlor, IN , I 740, IlrtroM-}h \ 

4 U & C . 328 

(31 Taj’lor, E» , I 750 , see s la, anli 
(41 See ^ Hr/iham, 3 Ex , 1S1 

(V) Jarntit \ Ltonard, 2 M AS, 2fl3 , m action 
l)j tlic trusleec of liankrupfe an admwion l>x 
tlie bankrupt o' tlie petitioningHredifor » debt 
n deemed to be relerant asain-t the defendxnta . 
sieph. Dig. Art. 18 

( 0 ) Tarlor, F\ , § 75'*, and ra«cH there cited, 
•ee aDo Fx parte Fdimrdi, I'.e TolUmarht, 14 Q 
u b. 41.1, Fx parte **«<?/. l?e T'-flrmmhr, n 
Q i- b.:2ti 

(7| HeDrKR.er. IliQ F D 872 

(S) Sffph III- \r, Ktmphud \ Mat 

ratlm. IVake, 91. 2 Stark. 

42 . at to admiMion. of an under.»heri(T or kaililf 
acaintt the ihenff. nee Fpr>v<jaU i ei—lrtrlt. 4 
n. A Ad , 541 , Jo-oAa » Hamphtry, 2 P A M , 
413 ; SeM \ MntthaV. 2 0 A I . 21s . t. 
VV, LE 


Wife*. I Camp. SSS, I'diexrda on Execution, 
p. *2 

(9) All JWia X Ha'jaehamdalhl, S M. 339 
(1882) 

( 1**) Tavlor. Kc . J 760 »»e* 2(i,on/e. Iloscoe, 
N I* E\ , 69 Steph Iiiz Art 19 , thi> comes 
sen near to the lane of arbitration . i& , note xiii 

(II) n t/fian* \ fnae*. 1 Camp . 364 . tee alto 
/>fairl T /*iN. I Camp . 366n l*ea .\d Cas . 238 . 
at to the applicabilitx of the rule in criminal cates. 
»ce /f X J/eUnrw. 19 Cox, 45S (the aecu-ied told a 
constable that hit niie Mould make out a li.t of 
certain |m>pertx , a Itst afterMnixl. made out by 
her and handed to (he ronttable in tht /iu»f>ind's 
jirtMorf Mas held etideare araintt the latter, 
t decider. I J, bOMerer rxpret.li refrained 
from eixioc an opinion upon the i|uettion if the 
priHoner had beep *l**enl| Vt to referenre by 
acrased to exaniinatinn of others taken la hit pre- 
mruee ate Bn-t Cr. txT. mnie (E) 

(12) Taylor. Fx , { 761. and ca*es there cited. 
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a person tli ■ referred to is conclusive against the party js, in England, a 
matter of some dou'bt.(l) They will not be so conclusive under this Act 
unless the admission operates as au estoppel. (2) To render the declarations 
of a person referred to equivalent to a party’s own admission, it is not neces- 
sarj’ that the reference should have been made by express words ;‘but it will 
sufBce if the party by Ins conduct has tacitly evinced an intention to rely on 
the statements as correct. Therefore, where a party on being questioned by 
means of an interpreter, gave his answers through the same medium, it was 
held that the language of the interpreter should be considered as that of the 
party ; and that, consequently, it might be proved by any person who heard 
it, without calling the interpreter himself.(2) 

On the same principle(3) (though as a general rule, the affidawts, deposi- 
tions or tira I'occ statements of a party’s witnesses are not receivable against 
him in subsequent procecdings),(4) documents or testimony which n party has 
expressly caused to ha made, or knowtnqlij used as true, in a judicial proceeding, 
for the purpose of proving a particular fact, are e^ddence against him in subse- 
quentproceedings to prove the same fact, even on behalf of strangers.(5) 

mjsSfonV** 21. Admissions are relevant, and may be proved as against 

person who makes tliem, or bis representative in interest ; 
cannot be proved by or on behalf of the person who 
?^etrb%aif. them, or by his representative in interest, except{6) in the 

following cases : — 

(1) An admission may be proved by, or on behalf of, 

tlic person making it, when it is of such a nature 
that, if the person making it were dead, it would 
be relevant as between third persons under section 
32. 

(2) An admission may be proved by, or on behalf of, the 

person making it, when it consists of a statement of 
the existence of any state of mind or body, relevant 
or in issue, made at or about the time when such 
state of mind or body existed, and is accompanied by 
conduct rendering its falsehood improbable. 

(3) An admission may be proved by, or on behalf of, the 

per.son making it, if it is relevant otherwise than as 
an admission. 


(1) r. ■. 31, jm*!, 

(I) T»ylor, Ft, | "83 j Faijnjat t. 
ro I|c-»/i.wTr.. IM. 123 

(3) llic cIm. of CMTi ■roTspUionl fit 

^MZnra T. 3 Fx(h , M.% 073. u IniUiirH 

of oilmiulmu lir coti'lu't ; »rr Rtth/ttJi t. J/«r> 
4 n. A S , Oil, <>37, 8,Vi, In •hl''h the froqnil* 
npm «l>irh «urh oTiilrore i> •Jmitt'd l« ronfi* 
«1««1, 

(4| r.W*.r r H.-oU. li>A t ll.46tiCrteM 


r UnUr, 7 A A K , , llirharclt v. Slafi/nn, 

(S) PntMl » //nUf, *upr« , GarJntr SlonU, 

•uprm; iloilmu v. iD|>ro , J}ichnr<{4 v. ,Vot* 

»U|>r« . /’n/fAorJ v. /hjihau^, 20 L. J.. C !’•. 
I6I; nC.IJ.-IJOj r. DvuI.kj. B Jr 1,11.. 
l2SiT*Tl.>r l.T. II 783. 761. 

(«) 3/il'tr r. IJ-ibM JO 4 . 76 (1890J j 

•. T. 23 I. A . lf>') 
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llhiftmtiont. 

(n) Tlie question between A an<l B K xihelhcra ccrlnindeetl is or is not forged, 
affirms that it is genuine. B that it is forgetl. 

.1 may prove a statement by B that the deed is genuine, and B may prove a 
statement by .1 that the dee<l is forgwl : but -1 cannot prove a statement by 
himself that the deed is pennine, nor »an B prove a statement by Inmsclf 
that the deed is forpwl. 

{b) .4, the captain of a ship, is tri'^d for casting her away. 

Evidence is given to show that the ship was taken out of her proper course. 

.4 pixxiuces a book kept by him in the onlinary course of his business, showing 
observations alleped to have been taken by him from day to day, and indicat* 
iup that the ship was not taken out of her pro]>er course. .4 may prove 
these statements, bccau'c they would l>e admissible between third parlies, if 
he were dead, under section 32. clause (2). 

(c) .4 is accused of a crime committed by him at Calcutta. 

He produces a letter written liy himself, and dated at Lahore on that day, and 
bearing the Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, if 4 were dead, it 
would be admi'^ible under section 32, cl.iu«c (2). 

(d) A is accused o! receiving stolen goods knowing them to be stolen. 

He offers to prove that he refuse-i to sell them below their value. A ro.ny prove 
the*e statements, though they ate admissions, because tliey are explanatory 
of conduct influenced by facts in issue. 

tc) .4 IS accused of fraudulently having in his possession counterfeit coin which 
he knew to be counterfeit 

He offers to prove that he asked a skilful person to examine the com, as he 
doubted whether it was counterfeit or not, and that that person did 
examine it and told him it was genuine. 

.4 may prove these facts for the reasons stated m the Uit preceding iffusfrafioR. 


Principle. — This section is an affirmance of the well-known principle 
that a party’s admissions are only csudencc against himself and those claiming 
through him and not against strangers, and of the rule.of Jaw with regard to 
sclf-regardmg evidence, that wJien in the self-semny form, it is not m general 
receivable, which is itself a brancli of the general rule that a man shall not be 
allowed to make evidence for JiimSelf (1) Xot only would it be manifestly 
unsafe to allow a person to make admissions m liis own favour which should 
affect his adversary, (2) but also such evidence has, if any, but a very slight and 
remote probative force.(3) With regard to the exceptions to this general 
rule, $ce the nofes to this section and thirty-second section, post. 


(1) Bfet, Et , I 510. Xorton. Et , 151, and 

p. 2H. itnfM (1), (J) i (4), post 

(2) n , T anlt, p 208. 

(5) “The renson of the rule it obTioos If 
•»!*. " tf o«et me money,' the mere f»ct that 
h« Eo, doe* not e\en tend to prove the debt. 
If the itatement ha* any >alue at all, it most 
be deriTed from »om« (act which lie* beyond it: 
for inttance, .t'» recollection of his having lent 
the money. To that fact, of couree. .1 can 


teetify, but bi* lubsecjaeat assertion* adJ nothing 
to what he^a* to say If, on the other hand, A 
had sai<l.-fi doet not owe me anything,' this is a 
fact of which B might make a*e and which might 
be decisive of the case '' Steph Dig , Introd , 
l«<. 165. Norton. Ev , 151. Stt Rest. Er.. 
a 519 /{fast (a) pves a double example showing 
how the same atatement may be used against, 
but not Ice the interest of the party making it. 
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8. 17 (“ s. 32 {Slale}neni’: h>j persons tcho ronno/ 

s. 3 (“ lieletanl.") called as a mlntss ) 

5. 3 (“ Proof.") 8. 14 (Slates of mnd or hody.) 

Stepli. Dl 2 .» Art. 15 ; Best, Er., f| 510—520 ; Norton, Ev., 151. 

COMMENTARY 

As against “ As aiiainst the person tvho makes them ” means “ as against the person 
^ho*m”kes wlio'e behalf they are made *’(1) Thus if admissions are made by a 

them- referee they Mould not ordinarily be relevant against him as “ the person who 
makes them,” but against thereferor on whose behalf and as whose agent they 
are made The e.^cpression ” person who makes them ” must, therefore, mean 
the person who makes them either personally or tJiroiigh others by who«e ad* 
mi'-siun he is bound With the e\teptiou9 mentioned in the notes to the preced- 
ing sections, the rule is ah>olute that an admission can only be read against the 
p,\rty making it and that party’s roprcseivtattves m interest (2) It is a well- 
established rule of law, that estoppels bind parties and privies, not strangers, (3) 
and the same rule applies to all admissions and not to estoppels only.(4) And 
therefore evidence of an edmtsion out of Court by an arbitrator that he made 
Ills award improperly, os. for example, by collusion or in consequence of a bribe, 
15 not admissible against a party to the proceedings in support of an application 
to set aside the award (5) The print jple upon which the rule rests that the ad- 
missions can only be prosed cs against the partv has been already considered, 
and in accordance with this rule it has been held that where the accounts of a 
mortgagee who has been in possession are being taken, his income-tax papers 
are inadmissible as otidence iii his fatoiir. tliongb tiiey may be used against 
him-(6) Notwithstanding the proMsions of this section’ond the thirty-ficcond 
Bection post, road-ces' return* cannot, under a 95 of the Boad Cess Act. be used 
as evidence in fa'our of the person submifting them (7) A road-cess return, 
signed by one of .the plaintiff's vendors and tlie defendant, was filed by the 
plniiitifi's %cndors. It consisted of two parts in one of which the joint 
properties of tlie pbiiitilT’s \endors and the defendant were set out. and ui the 
other tlie properties belonging to the defendaut alone were mentioned. In R 
suit by the plamtifl for some lands as bomg the joint property of his vendors 
and the defendant, the latter put m the road-ee'S return m order to disprove 
pl.iiiitifT’s allegation. I>v showing that the lands were included Hi tiie second 
part The lower Court* had relied on thi* return It was contended in appeal 
that It wa* inadmissible under s. 95 of the Road (>>,•, Act. being evidence in 
faaoUTofthc principal .tlefendant It was Ijoweter hthl that the road-cess 
return wm* evidence again«u the plaintiff claiming tliroiigli hi* vendor, and it 
wa« none the less evidence merelv liocaiise bs admitting it as es idcncc against 

♦ I.- (T .» 4 .!.» .J-f... I_... /o. 
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No definition has heen fiiveii of this somewhat vapuc e.\pression.(l) 
Whatever scope may be given to these words, it is apprcliemlcd that they will, 
generally speaking, include most of the pri\ies in blood, law, or estate of which 
mention has been already made in the note# to sections 17 — 20, o«fc. 

Though admissions may be proved ngoiiist the party making them, it is 
always open to the maker to show that the statements were mistaken or untrue, 
except in the single ease in which they operate as estoppels. (2) 

The section proceeds to specify those cases in whicli an exception is per- 
mitted to the general rule and admissions in a person’s own interest are admis- 
sible in cNidence. The first clause is considered under the thirty-second section, 
post, which must be read in conjunction with it. lll'tfli (i) and (c) refer 
to this clause. 

“ The second clause has receixed no illn-jtration m the Act, probably 
because it has already been sufficiently treated of in the fourteenth section 
(ante) under the head of * facts,* showing the existence of any state of bodily 
feeling, and in lUitsIs (1), (f) and (mi) thereto , which, together with the notes 
thereon, should be here consulted. The fourteenth section merely declared 
that such facts are relevant. The present clause shows tliat such facts or 
statements may be proved on behalf of the person making them, notwithstand- 
ing the general rule that persons cannot make evidence for themselves by w liat 
they choose to say.”(3) 

The third clause provides that fact which is relevant under the sixth 
section, nn/c, or some one of the sections follow mg it shall not be rejected simply 
because it assumes the form of an ndmissioii.(4) lUitsls. (d) and fe) refer to 
thisclause. “ Care must likewise be t.ikeii not to confound self-sersniig eM- 
deuce with res rjesirr. The language of a party accompanying an act w nich is 
evidence in itself, nuy form part of the res ejesta and be receiv able as such.”(5) 

It was held m tlie uiidermcntioiied(C) case m which the second and the 
fourth defendants sold a ;ofc to the first defendant and subseiiuently colluded 
with the plaintiff and denied a partition which had taken place as well as the 
sale, that the statements previously made by them which wont to show that 
there had been a partition and they had changed their attitude were admis- 
sible under the third clause of tins section and the ■<econd clause of the 
cleventli section of this Act 

In a suit against an msohent and the Official Assignee foi sale of mort- 
gaged property, the onus is on the plaintiff to prose that title-deeds m his posses- 
sion after the insolvency were deposited with him as security before the adjudi- 
cation. Esudence of admissions by him at an earlier date than the adjudication 
to the effect that the deeds were then in his possession .ire inadmissible m his 
fa\our under this section, not being within any of the e.xceptious to inadmis- 
sibility named in this section. An erroneous omission to object to such evi- 
dence does not iinike It admissible.(7) Any statement, as to rent payable for 
a bolding, made by n person m a sale-certificate, which was obtained by him 


(1) Stt remarks lu Ithoh < hHmUr \ Ptnt Had- 

^■1., 21 C , 72 ||sy0), V nHijjfKjrM 

T. .V«/«r Viddar, 21 \1 It . IJS (Is'l). »» lo 
the mrsning of (he terms re|'rr«ent*fi'« ” 

•• lejrel rtpre«'nf«tiTe. ’ *ee Rmfri Xaretit t 
ATixAei., 10 k , 4s,3^ 4^- , ^JrolJ.^•» Jwlirul 

Ihedonar;, 674 (ISOil). CknlXalthn » Cnrtnda 
17 J/ . JsS imf aidt. DOte*«o 

17— S’* *‘.S«le In eiesution *' 

(2) .«-€ tv 31 — in, I’-d. 


(3) Norton, Er , 152 

(4) Ib . Fwld. E\ . 131 . we rniov^i \ ir.i. 
Imnimii, 31 & 31 . 3i>» . r orM, es. S and 14 and 
mJf* thereto 

(5J Best, Er., { 5211 

(«) Bilt Gganuftn T. J/aomel 

2 C tv. X.. 91 (1697). 

(7J JViB.r » Ba’.u .Vadio. 19 .1. 76 (tS06); 
*.<■.23 I A., >06. 
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as purchaser of the holding, at a sale in execution of a decree against the 
former tenant, being in the nature of an admission, cannot be used as evidence 
on his behalf, as such a statement does not come vithin the exceptions to this 
section (1) 

Confessions This section is subject to the special provisions relating to confessions 
enacted in the tiventy-fourth, twenty-fifth and twenty-sixth section8.(2) 


When oral 22. Oral admissions as to the contents of a document are 
M to con* not relevant, unless and until the party proposing to prove them 
docaments shows that he is entitled to giv'e secondarj’’ evidence of the contents 
of such document under the rules hereinafter contained, or unless 
the genuineness of a document produced is in question. 


Principle — The general rule is that the contents of a «rittfen instrument, 
which IS capable of being produced, must be proved by the instrument itself 
and not b}* parol e\ndence.{3) An execptioii to this rule prohibiting the sub- 
stitution of oral testimony for the document itself exists according to English 
law in favour of the parol adoiiasioiis of a party. The admissions being pn* 
raary evidence against a party, and those claiming under bun. are receivable to 
prove the contents of documents without notice to produce, or accounting for 
the absence of. the originals (4) The principle upon which such evidence is 
reccisable has been stated to be that what a party himself admits to be true, 
may reasonably be presumed to be so. and that therefore such evidence is not 
open to the same objection which belons's to parol evidence from other sources, 
when the wTitten evidence might have lieen produced (6) But the correctness 
of this reasoning and of the decisions founded upon it lias been questioned, 
and the dangerous consequences which are liable to follow on the reception of 
such evidence liave been pointed out.((5) For though what a party" himself 
admits may fairly be presumed to be true, there is no such presumption in 
favour of the truthfulness of the evidence by which such admission must he 
proved (7) 


I*. 17 (“ Admission.") 
e. 3 (" Documtnf.") 

B, 3 (“ Ildextint ■') 
e. {Fuels admtlUd} 

B. 03 {" Secondary Eitilence.") 


ss 05, 00 (Rules as to givinifo/ stcondarjf 
tvtdence.) 

•«. C5, cl. (Ji) (irn<f«>n admuiions as iu 
content of documents,) 


(1) Barnani I’eriha't y. iJahunIk AStijti). SI I 

SSO ([9>i3) 

(2) /! » nkai'-k Cknnirf, S tV 11 N . ~V2 
(IXOS) 

(3) T*nor. Fr.|33<Ij m 

(I) Tiylnr. Kt . { < 10 , adJ caw Iherc cUM , 
N !■ Er., «3 f llcft. Er,. ff *23. BW. 

Ami ACC ilultulnrtippa KeyiSitm T. Jtnm'i Fillat. 

3 JIiJ. JI. C. K.. 151. 10tl(|S80j 

(S) Malltnt X. (t >I A 11., (SSS, f,T 

I'.fLr. II 

(S) Sir c.l,arr\Ati<,n< o( I'cnnrfallicr. (*. J„ m 
Uil'U y. (.•uraJr.B u La* i:. SSS.citol . 

I 412. An>l la )VI L Ec . 131. C'sttnloAbAti. Fr. 
J3‘I ; llic tl.w c»pfr»»«l. liACr b-vKAilopIml 
is Ih» |prwDl »>rtion •hk-h Atim tb* IawIai itlrati 
1 a y /’i»Ay. toj.rA , Norloa. Tx., 153 


<“l ‘ Arconlmj; lo Slaltrrit %, Pontei/, Ahiil ^ 
flAtcA AA to uhat /}. A hiu aaiJ 

lUc coDlentA of A do, ument whicli D hA« A,Ta w 
AdmiAAiUc , wbilit whAt A »litc«, rMpcctinjAd^o' 
nicnt which 111 * iiim^lf liAA AKco. Ia not A<lni>«AibI'' 
Although io the lAller ca«p, the chAncr of error i* 
AlA^te, In Ihe former, double.” prr nei>orfer m 
OCom. II . SOI. n c . Ajriy r. I II. 4 N • 

1 : AA to orAl Intimon; b.r the I'artf to (he fome 
effect, »ee Farrmr r. /Il.imfirlJ, I F. A F., SJS : 
lltmman r, Ifitrr. 12 i I! V. ,S.. 781 s m» lo «be 
opidK-Alioa of (he rule in erimiRAl CA«eA, err HnvOe. 
Vt. F.y.. i:th lel . fl, Arxl AA to the caao firet cite-l 
eee C*a»'/ro ATenwir r CAoen .Var/nl ,?<"«*• 

r. c. ti9"0!. 20 A . im. L u.. at i. a, si. 

lltO’ir y. R rjrrt, 9 I!. A C.. 877. 
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Taylor, Ev., §| 410 — 414 ; Ro^coo, X. P. Ev., C3 FWJ. Er., 134 ; CunnineUam. Ev., 

135; Roscoe. Cr. Ev., 12th Ed., 6 ; Phipson. Er.,3rd Ed.. 100. 4S0; Ponell, Er., 345; 

Norton, Er., 152 ; Best, Er., §§ 525, 526- 

COMMENTARY, 

When the existence, condition, or contents of the oripinal document have contents of 
been proved to be admitted in imtiny by the person against whom it is proved docutnenta. 
or by his representative m interest, such written admission is admissible ;(1) 
but oral admissions, except m the cases ahovcmentioncd, ore excluded hy the 
present section. The circumstances under nhich a p.-irty is entitled to give 
secondary etndence of a document ore laid down in sections 65, 66, posl. 

“Where the (question is. not i\ hat are the contents of a document, but whether 
the document itself is genuine, that w, in the handwr.ting of the party, whose 
writing or signature it is alleged to be, evidence may, of course, be given to 
prove or disprove the forgery. This may he effected in a variety of ways ; by 
the party, sections 21, 70 ; by on attesting witness, section 68 ; by the oath of 
witnesses acquainted with the handwriting; by experts, section 45 , or by com- 
parison of handmiting, section 73,” “ Or untrss the genuineness of a document 
produced is tn question.” “ The effect of the last clause of this section seems 
to be. that if such a document is produced, the admissions of the parties to it 
that It is or is not genuine [even though such admissions involve o statement 
of the contents of a document] may be rcccived.”(2) This section does not, 
it is apprehended, exclude admissions which the parties agree to make ot the 
trial, in v, hich case it becomes unnecessary to prove the fact so admitted,(3) 


23. Iq Civil cascs(4) no admission is relevant if it is made Admus^^ 
either upon an express condition that evidence of it is not to he 
given, (5) or under circumstances from which the Court can^°* 
infer that the parties agreed together(6) that evidence of it 
should not be given.(7) 

Explanation .- — Nothing in this section shall be taken -to 
exempt any barrister, pleader, attorney, or vakil from giving 
evidence of any matter of which he may be compelled to give 
evidence under section 126.(8) 

Principle. — “ Confidential overtures of pacification and any other 
offers or propositions between litigating parties, e.xpressly or impliedly 
made trilAouI prp;wd»cc(9) are e.xcluded on grounds of public policy. For 


(1) S es, cl. (&). jmU 

(2) Norton, Et, 153 

(3) S. 5S, jnst , Er.. 13S; cf. 

AtcilA/frcotim v.rarrafa.S Bom H.C.R,.\.C. 
J. 163 (1871) 

(4) *1110 protection gircs thu »«ction Aoe* 
not extend to eriminol cues, t*e » 2S, pnti A» 
to orbitfstion, trt p. 103, ault 

(5) Cory v. Brrtton, 4 C. A P . 462 

(6) Thu eeetioo, u dreflod in the ongiiul Bill 
roatemed ** infer thst tl roe lie inrenrioii «/ f^r 
porfire that for " infer that tie parhft oyrrr 
Jojrllrr Ihtt." 

(•) PadJofl T. romtttr. 3 >1. 4 O.. 903. 918 ■. 
Steph Ihg , Art. SO, *dd». “ or i/ il ira« warft 
■nrfrr rferr**.” Slorl/ltH T. Dt TarM, 4 Comp , 
11, frr l^rd Elleaborougli 5 *re Teylor, Er., T9S. 


•nd port 

(8) Namely, the mntter* mentioned in pro* 
Ti»oe (1) ead (S) to*. 126. jxMf .• tee note* to 
lb»t fection. 

(9) In re Airer Sitamrr Co . I. R . 6 Ch.. 822, 
8S7. per J«mei, I. J., “ doe* not * without pre* 
indice* menii, 'I m*ke you nn offer; if you do 
not accept it. thi* letter u not to be need sgtinit 

.me.’" »5., 631, 832. [Cited m J/oJAarror r. 
OrfaMoi. S3 B. ITT. 180 (1893).] “Now if • 
men uy* lus letter u without prejodice, that i* 
tanlamoont to taying, ‘ I make you any offer which 
yon may neeept or net. aa you like ; but if yon do 
net Meept it, the haring made it u to hare no 
effect nt nB.* *’ per SletIuS. t- J : abo ITafArr 

T. WaUler, S3 Q. B. D . 335. 337. per Lindley. 
L. J. 
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without thi'! jirotcct'ne rnlo it wonJd often be difficult to take any steps, 
towards an andcal'le compromise or adjustment : aiul, as Lord Jlansfield Jins 
ofiserved. all men must he permitted to Imy their peace without prejiidice 
to tlicm should the offer not succeed , such offers being made to stop 
litigntinii. without regard to the question whether anything is duo or not. ’ (1) 
It is most important that the door should not be shut against coin- 
promises.(2) ^Y}lcn a man offers fo compromise n claim, he does not 
tlierebv necessarily admit it, but ^miplv agrees to pay so much to be rid of 
tlie action 

ft. 17 ) s. 3 1“ fnVhnrt.") 

s. hV/fiww/.' ) ' 126 (iVa/fMiOTinf Co/Hmwnirnfioni.) 

.«tepli. Dig , Art 20 . Thylor. Kv . 77.4. 70r»— 707. 7n,«. 700 ; Ro«coe. X. Ik Ev.. 

fi2, (t3 i I’owell, Kv.» 303 ; l*hdliiK. K\ . .120. 32S , Cordery's Ijiw rehiting to Solicitors, 
2nd VA . S3. 


COMMENTARY 

AdmUaiona .Adinissiuits either icrb.il or ui wnimi; In way of compromise or during 

prejumee treat! are, it made under the ein mnstames meutioncd in the section, protected. 

GcJU'r.illy, neitlier letters written without prejudice nor replies to such letters, 
though not s'lndarly guarded, c.ui l>e ««ed as evidence against the parties writ- 
ing thcm.(3| Thus a letter marked ’ witlionr prcjmlice,” protects subsequent 
(4) and o'cii previoii'to). letters in the coirespoiulencc. Such letters, 

however, are Old! protected if /i>h written witlinview to a compromise.(fi) 
Tlius ft letter ” without prejmliee.'’ w hn h eoitiaiiis a threat ftgniiist the recipient 
if the offer he not anepted. i< admis'ible to piuve such thretvt.f?) So also if 
the admission lie merely of a cidl.vfer.»l or noUffereut fact, -such as the Jiantl- 
writing of a p.irfy. which I- lajulile of e.isv pioof by other means, and i<i not 
connetted with the siibstaiiti.d merits of the e.viivc. it will bo received, even 
though made poudmu negotiatimis .(l<) as abo will offers without prejudice if tlie 
offer has been acceptevi(a» For it the term' proposed m <ucU ft letter ore 
accepted, a coniplefe contract is esfablishiHl and the hitir. although written 
without prejudice. o{HT.iie-c to alter theohl state of thiiigsniid to ostahlish ft new 
one. contract is toiisfifiitisl in respect of which relief by wny of dnmnues or 
sjvcific jvrforniaiice would be given (IM) Them ‘re fact that a document is 
ctated to have been written ‘ without prejudice " will not exclude it. The rii|.* 
which eAcIiides docilliieiits in.rkcd 'without prejlidue" has no ftpplicftfioii 
unless some person Is in dispute or negotiation with another, and terni'i cn* 


(I) T«»li.r r» . } Tl'V. *n.l irr «fc . IJTrt.TlM, 
TUT. *a<l tfcrrr « ilnl . IIivhiv. .N T. >'» , «J. 
f-3 . .sirfh Iiiir , \rt go, I’«n»r|I, E» , ai*!, Iliil* 
lijs. K. . 3 ,M 

|?| tv, rnani. I. J . in tr«ri.r t. njA>f. 

.U(T». 

(1) m-or. N I' 1» . f-it roJh^t V. Ft-mt. 

•• «. IS lSr*T.. 
.* 7 *. 3 ,’l . M mU'f t n tfti", fOf r*. 

(I) Palffk * y,^ntltr. •tij.ra: If» 
tt U J , Ulry . XU ll l« i«U to p» 

CXI lutlinj; ‘«il)ioi>t I’rrjHilw * ol Ihr ^r•.l (if 

nrrt Irtor,’’ iV . ir^n-r ». » oujira. 337 . 

(31 V l/tr/cr, WII. JU (Fllff I, |tri 

In l*i» (4** 4 tin.l Utter ” oitboat |rrjiali o’* 

tn "aifl.r.u# j/^jwIk^** on lf» (ToQwt ir«l 


tlw (npiiiJ ]( ttrr »*< T« !(• tfllfn «« « josfvnj I 
»« tlip fnrnipr. 

(fij (irrifr \ JinyHl-H, gl .'ol. Jour . B3I. Clfol 
in tiTilrn, lA In iLr ra,,- nt /licit V. 

l'*th 0»n lNV7, * l4Hypr'* cl.-»V 

»«.sl f.x l.rrsili (f promiv ef nunUf". »ou£M 
to rtrjwlr hn li'rr.gftrn l»s»ii*( Ik hail t-a.I'-I 
tliw «II ’'iiith.iu* 

|7> A»,/.-»..V/»4,k, as L.T, 431 

(S) )1 n'in t/r ». A»«4i-»ia. I K«(. , HI , 4" 
jer L'lnl Krnji"i. t*. J , in v RjilO'*. 2 

471 

III} If all'r \ Uiliker. »iij.f4, 117 I In (*■ /.ti.r 
Slramrr f i> . L. II., tl (1, . 

<Il»J /V, IJn-II-r. I. J. In UaUer r II lUi-r. 
73 g U ll . 5i*^ »l p 337. 
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offered for the scttleiiient of the dispute or nefrotmtioii.fl) Further, an adini'-- 
Sion without prejudice may be used nj^ninst the party rnnkiuj; it \\ here it is made 
subject to a condition which has been pcrformecl by the other party. Thus in a 
suit on a billof exchange, where the defendant stated m a letter to the plaintitl 
that he had not had notice of the dishonour of the lull, but tliat if the debt was 
accepted without costs, he would gi\e the plamtilT a chcipic for it, and the 
plaintiff thereupon discontinued the action on payment of costs, it was hrlil 
that the plaintiff was, in a second action on the odl, entitled to use the letter 
in proof of waiver of notice of dishonour. The first action hciiig discontinued 
before the second was begun, the conditional waiver becnnic absolute and the 
letter admissible in cvidencc.(2) Letters without prejudice cannot, without 
the consent of both parties, be read on a question of costs to show willingness 
to settle ; although the m re fact and date of such letters or negotiations, 
as distinguished from their contents, may sometimes be receised to explain 
delay.(3) “ Perhaps, also, an offer of compromise, the essence of which is 
that the party making it is willing to submit to a sacrifice, or to make a 
concession, (4) will be rejected, though nothing at the time was expressly said 
respecting its confidential character, if it clearly appears to have been made 
under the faith of a pending treaty, into which the partj* has been led by the 
confidence of an arrangement being ellcelcd.”(5) But in the absence of any 
express, or strongly implied, restriction as to confidence, an offer of com* 

f iromise is clearly admissible and may be matcVial ns some evidence of 
lability 1(6} although it may not be proper to enquire into the terms offered(7} 
though It must still he borne in mind that such an offer may be made for the 
sake of purchasing peace and without any admission of liability. Much 
depends upon the circumstances of the case.(8) The rule does not apply to 
admissions made before an arbitrator ; for though m this last case, the pro- 
ceedings ate said to be before a domestic forum, yet the parties are, at the time, 
contesting their Tights as adversely as before any other tribunal.(9) It has, 
however, been held that nothing which passes between tlie pirties to a suit in 
any attempt at arbitration or compromise should be allowed to effect the 
slightest prejudice to the merits of their case as it eventually comes to be tried 
before the Court. No presumption can be raided against a party to a suit from 
his refusal to withdraw from the determination and submit to arbitration (1(1) 


24. A confession made by an accused person is irrelevant ConfesslOD 
in a criminal proceeding, if the making of tlie confession appears fnducemeat. 
to the Court to liave been caused by any inducement, threat, or pronoi8®°*^ 
promise, having reference to the charge against the accused vanMn”*’’"" 
person, proceeding from a person in authority, and sufficient, in proceeding 
the opinion of the Court, to give the accused person grounds whicli 


(1) Mifthacrar y. CuMMi. S3 B. 177, ISO 

(UOS). citing In re /)ain/rey,- Ei p«r1e /Mt (1893). 

B. 116 

//otJeimrlA r Dmrr/ale, 19 W. R. (Ing). 

79s 

(3) llaU/rT IliMfc, J3Q B U.gS.S;*-#. 

honcxcr. iri7;.c»>n# TAmn/ie. 31 L. J . Ch . 674 

(4) 2 I>. 4 r». 361. 

(1) II alJridy x. Keniin-m, 1 E«p., 144 : T»»lor, 
Er., { 793. 

(«) llV/ar, X. I >1 4 M . 446; WaOt 

r«ir<u.i,|J ,447 B, Sifk<ltn» x.SmUi.SStul^ 

r. .I^OsT.xIot.Et .|7M 
(7) llardiuj X. Juitei, 1 T. 4 1! . I3.S j art aI<o 


rWo* V. Mnryaa, 2 C . 31. 4 R., 496 
(S) Field. Kt.. 133. are *I<o otnerrstioiu i>t 
Ixml St. Lronuds In r. J/oitey, 5 H 1. (*,, 

245 “when »n «ttorneT poe* to an edverv |inrt^ 
vitli 8 view to li compromise, or to kn action. 3 ou 
must alvo}-* look aith xerj great rare at bis exi- 
dmee of vhat then occurred " 

(9) if «-.j<f \. t\ama. 3 C. 4 I*., 279 . Ihe 
•droisaioas may be proveil W the arbitrator, 
Grrfjrp T. //oaurd. 3 E»p ,113; Taylor, Ev . JJ 
79s. 799; R<*ctie. 1\ Rt.. 61 ; m to crimin. 
atiti|> aiiawers, are ». 132. post. 

(19) J/uAaVer Siajh x. JiAei/n StmjA, Sit IV. 
It. 172(1873). 
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would appear to him reasonable for supposing that by making it 
he would gain any advantage or avoid any evil of a temporal 
nature in reference to the proceedings against him. 

principle. — Tlie ground upon which confessions, like other admis- 
sions, are received, is the presumption that no person will voluntarily 
make a statement which is against his interest unless it be true.(l) But the 
force of the confession depends upon its volnntaty character.(2) The object 
of the rule relating to the exclusion of confessions is to exclude all confessions 
which may have been procured by the prisoner being led to suppose that it 
trill be better for him to admit himself to be guilty of an offence which he really 
never committed (3) There is a danger that the accused may be led to 
criminate himself falsely. The principle upon which the confession is excluded, 
is that. It is under certain conditions testimomally untrustworthy.(4) Moreover, 
the admission of such evidence would naturally lead the agents of the police 
while seeking to obtain a character for actmty and zeal, to harass and oppress 
prisoners, in the hope of irringing from them a reluctant confession.(D) 
as. 17 — 22 (“ ”) s. iConfmion after removal of m- 

8. 3 [" BeUvanl.") prueion caused iy inducement.) 

8, 3(“Co«r/”) s 80 {Presumption n« to document pur^ 

porting to be a confession.) 

Steph. Dig., Arts. 21—23; Taylor. Ev, §§ 862— DOG; Best, Ev., §f 651— 553 { 3 
Russ , Cf., 440— IDD ; Powell. Ev.. 310—321 ; Phipson. Ev.. 3rd Ed.. 227—238 ; Wills, 
Ev, 210—210; Xorton, Ev.. 164—164; Cr. Pr Code, bs 163, 343} Roscoe, Cr. Ev., 
12lh Ed., 34—49. A Treati«e on the Admissibility el Confession and Challenge of 
Jurors in criminal cases in England and Ireland liy Henry H .Toy; Wigmore, Ev., 
I 822, el seq. 


Appears 


COMMENTARY 


In the first place, an important question arises as to the meaning of these 
words and as to the person on whom the onus - > ' ' ■ • f 

sioii w as voluntary or involuntary. The use of 
«nid,(G) seems to show that this section dt 
(within the dcfinitTon of the third section) o5 

the rejection of the confession such word indicating a lesser degree of pro- 
bability than would be necessary if " proof " had been required. A confes- 
sion may, it has been argued, appear to the Judge to have been the result of 
inducenicnton the face of It and apart from direct proof of that fact, ora Court 
iiiiglit perhaps in a particular case fairly hesitate to say that, it was proved 
that the confession had been unlawfully obtained and vet might be in a position 
to say that such appeared to it to have been the case (7) It is, how ever, to be 


M) T«ilor, Er., i 86,1. PhiHip;* * Am,. Tt. 
401 ; IWI. Er., I 524 , T. anif, p. 210, aoft (0); 
Will*. F^-.. 102 

(2) T«>Ior. Et.. }f 872. 874 1 rein«rlM m JT. 
T. Tl^nm/.»m. R (1813). 2 Q Jl. Bt p. I.S 

(3) 3 l:n«» O.eti; pw IJltW»|c. J.. in R 

y.f„ya.7C.t P..4'i6 : bat in K.T.BMrf.SDrn. 
r. r.JV). Lcr.1 CiimpU'll. C. ‘•TbfrM- 

•on |4 not tti«i Ills lair luppoin) Oiat thealairramt 
«itl t*. but that lli9 pn««ii9r ha« mail* the 

rnnlrvlon un.tpr a Lia<, init that. thFr*lorr, It 
»c»aM l» Ip-tfpr nol I" It to thr juiy *' 


But in also Lord Csmpbpir* diclum iR fi. v. 
CScoH. 1 n *. B . 47. 4S . anrl Taylor, } 874 : 
K. T XalMiticip Gnummt. 1 P L. B,, O S' , IS. 2’. 
23 (1888) ; R i-. Tiomm. 7 C A I’ . 341 

(4) U'lgmore. Es- , f 822 

(5) Tavlor. Er. ] 874 

(6) /{ T. Buxranta, 2r, I) , 16S (I9W) ; a. r . 
2 Bom. L. I< . 781. 76.1 On t)iu and what follows, 
m thp ablo Briicio by “ l.ox ” in 2 Pom R., 
137, ai al*o an artir|o )<_v another contributor at 
P 217. 

(7) Vf. T /foiiena/o, fopn 
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Such confe«^ioiis must be recorded and signed in the manner provided in section 
3G4, The Jlagustrate referred to m section 164 is a Magistrate other than the 
Magistrate by whom the case is to be inquired into or tyied (1) If the confes- 
sion is made before a competent Magistrate who is making the prehminavy 
enquiry, it is 'jufRcieiit if the provisions of section 364 are complied with. (2) 
But a record is unnecessary when a confession is made in Court to the officer 
trj'ing the case at the time of trial where the accused can be convicted on the 
plea of guilty (3) It is important that a Magistrate before recording the con- 
fession of an accused person then in custody of the police should asceitain how 
long the accused has been m custody. I» there i^ no record of that fact the Ses- 
sions .fudge, before holding the confession relevant under the twenty-fourth 
section, should send for tlie Magistrate and satisfy himself on the point.(4) The 
question of the admissibility of confessious, iricgtilarly recorded, has been much 
simplified by the provisions of section 533 of the Criminal Procedure Code- 
In cases coming uithiu that section, the Court may supplement the defectne 
record bv taking oral evidence that the accused person duly made the statement 
recorded, notuithstanding the provisions of section 91, post.(5) If the defects 
m the recold cannot be cured under this section, iio secondary endence can be 
given of a confession under section 164 fG) Section 533 will not render a confes- 
sion taken under section 164 admissible where no attempt has been made to 
conform to the provisions of the latter section (7) 

Under section 80 of this Act whenever any document is produced before anj' 
Court purporting to be a statement or confession by any prisoner or accused 
person taken in accordance with law and purporting to be signed by any Judge 
or Magistrate, the Court shntl presume that the document is genuine ; that nny 
statements ns to the circumstances under which it was taken fas that the coiifes* 
aiQu w as voluntary ) purporting to be made by the person signing it, ate true, 
and that such eii^eiicc, statement or confession was duly taken. This formal 
(eriificatc is all that the law m btmtuess requires, and is prtinn factr esitlence of 
the voluntary character of the confession. It is the duty of tJie Magistrate 
to satisfy himself that the confession is not excluded by tins section.fS) It U 
to be fe.'ired, however, that such certificates are often not worth much ns evi- 


(I) f{ \ J.i'j". 2J \Y n. if. ledhTJ) »n 

jhf. muff or of Eih'in fla/ih, SI I- !• . .IS* |1#7S) . 

JJrwtr » /f, «. (■ I n. 2S0 (IsSOj . 
K >. Anaitlram .SinjA. S C . Sol. V 11 USSW) • 
foIl'THOil in A' > ytiluh Khna, 5 1, *5S (l8S3j • 
(l.t rriMiKiom o( ’ IW. lifiMoior. ha»o no ap|.li- 
ralion fo «ta[*moRfs id fho roiirso of s 

folic»'-rn«e»figi»tlon in (ho (own of CaltuKa, K 
r. XHna'fhu/. I/iz/rr. 13 C. .W5 flSSS), loHoBod 

iti /? r hfrnm Bnht),. ’I ft. (IfMa) A 

IVfiiiM Jliigritr.ito nhoiiU not nrt •* Map*tnte 
in a in which hi* la himaelf fho jtrnfttHhir, 
nn'l (.ttc ronfcaaioiia of imaoRrrs tvforo hunarlf • 
H.\ ll'.i'lnitlh Sinj><.3\\' 11 . fT . SO (1863) 

(.*1 AViolao .!/..*« ». A., 6 t'. in. X9 (JfiSH). 
A. ^ • .f au'iOom au[ir.v ; A* t’. FaXoA A*A<rji, 

13) Jn the nialtcr of I'hamman Akah, 3 C. 7S« 

(IJ /; >. .Voruyon. V> I'. . 543 tlWl) 

(1) C’f. 1‘r. t'f«lf. a 5X3. fhia laFCtioii 
fn ronf-aaioua *n'l atat* m»nt« record**! otiJcr 
l.rth a*. 161 arjtt 3ili . t{,* rorr*<{vin.lin9 KCtioa 
of ihcohltWcf. 3lfl. Uf \' .if dealt only 


With afarotiifiits anil coij/emon* made in therouisp 
of a fifflini mwi rnijuir) nnd did not apj’lv to 
confc»Hiont rccoriled under n. )22 (184 of prf'fnt 
C-Odo) H ^ Ra. anliin, W I). 11 C. P. , 16« 
(1873). con«cqurntlj when a confes'ion trteo 
onder a ISJ, »fn inadnua-ible in eTidcnce oral 
evidence uga excluded bj e. 91, pn^l, ih , Jl v. 
AXitya. 1 U. 310 (1876). fl. » .I/orm Tam'l". 

4 C . C'Jfi Hfc79) , contr.x A Ramnniliji/it, 2 M. 

5 (1578) ; but irregularlv recorJt J confe»«ioii« and 
•tatemenla oniler either *a IBI or 428 of the 
piwot .let may either be (1) renieiliablc under 
« 533or(2jnot In the caae of (1 1. oral ctidmce 
i« admuaihle ; in ‘he ca.»e of (’). it h adiriMe'hle 
at anv rate ir> the ca*e of an irregular ncord under 
■ 164 (i. next n-*) 

(6) A X. I .roa. 9 .11 , "24 (IfiKr,) ; Jai 
y. It . 17 f.. RS2 (1«W). 

(7) It 1 Vii’nn. napniJai Snro'jtn F<ii*- 
H, eupra • hitter cnae diaacnfeil feoni In 77- v • 
I ,mim Pohn/i. 51 P , 493, 5')1 (1896). 

(8) 7?. X. .VerRyan. 31 I,.. .143 (IpODi/f r, 
Jaifafc /lo». 27 C'.. 291; • c.. 4 f. IV N.. 179. 
K. X AI'T'i/'iBtu, fuprn ,?*< C'lreu/ar of llcmbay 
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deuce of tlic nb'cncc of iiiducemeiit. As^uiniiii: that a prisoner lias been in- 
duced to confess, lie will not unlikely assure the recordinj; Magistrate tint his 
confession is quite voluntary, knowinc that li^svil! lease the Magistrate's pre- 
sence in the custody of the police and lemam m their charjie for ninnv dass to 
conie.(l) In the case of extra-judicial eoufessious there is no such piuiu'i /anc 
evidence ns that afforded by tlie certificate. In both cases, lio\\ c\ or, tliere is to 
be considered the effect of the u ord “ appear ” in this section This as alreadv 
stated, docs not connote strict '“proof.” Still, althouj;!! xt-rs probahh a 
confession may he rejected on weU-ptouudcd conjecture, there must {unless 
the onus lies upon the prosecution) be soiuctliiiig before the Court on w Inch such 
conjecture can rcst.(2) In the first place, does the onus he upon the prosecution 
in all cases to pro\e that a coiifessiou is >oIuiitary before it can be used in e\ id- 
ence ? If this be the law in England, which is doubtful, it has been held that 
such a rule does not prcsail in this country- In the absence of evidence it i» 
not to be presumed, that a statement objected to on the ground of its Imviiiu 
been induced by illegal pressure is iiiadmissible.(3) To require as the criterion 
of admissibility affirmative proof that a duly recorded and certified confession 
was free and voluntary is not consistent with the terms of this Act or with pre- 
vious decisions or practice (4) If it, however, “ appears ” that the confession 
is not voluntary, it must be excluded. Unless this is disclosed by the eiidcnce 
for the prosecution the onus of establishing this fact will be upon the accused — 
a fact which m a large number of, if not in most cases, the accused will not be 
ill a position to establish. It is in this connection that the question of the re- 
traction of confessions becomes of the highest^ importance. If n confession, 
which has been previously made, whether judicially or e.vtra-judicially, is not 
retracted at the trial, there appears to he httle or no reason why it should not 
be accepted without any proof being gi\en of its voluntary chararter. This'is, 
however, not so where, as is frequently the case, the coiilessiou is retracted at 
the trial. In a very large percentage of sessions cases the pnaoners will be 
found to have made elaborate confessions, shortly after coming into the hands 
of the police; not infrequently these coirfessions are adhered to in the com- 


High Court {/inmbai/ Qortr/imtnl fics'lu, IW"*. 
I’arr I, p SIS, 3 Uoiii n . 197). ro<)Uinuii 
Maai»tr«tf» bolore rreordinjr confM«ioin lo 
IhemsflrrH br all mran^ in thoir i>o»rr, iitcludiny 
Ihf e\amiDation ot the bodiM o( Ihe accuant that 
the confr'siona are >oluntar^. Sap R t. Oumnh 
Koornti, 41V. n..Cr. 1 (IS83). whprp the prisoner 
retraclfd his atalpiriPat when read oser tn him 
and (aid that he was conipelle'l to mate it. and 
the ^eMl0DS Judp. without mating any inquir} 
nr tahing (Tidenee upon the pomr, aulimitte<l 
the ptisoneT*» atatement to the )ut> as * contM- 
Sion : It was held that the Judge was wrong m so 
doins. and that he should rather hare charged 
the jury not to accept the prisoner'a flaieotrot 
as a confession. As regards the ><Nsiona Court, 
it has been held that it H Mot neceseary for > 
Sk-ssiou, Judge to read out to jiri-oners confe*. 
sions made by them before a JISBUtrafe and a.L 
them if they ha\e anv objection to th* reception 
of their confessions • R. x. JU*tr SitHK 14 tV. 
n.. Cr, l» (I870h Hut It appears to lias-e hem 
the opinion of .«ir Stichacl Wesfrojij. in H. r. 
AflsliMf* Di.iur, 8 Horn. H. C. It,. 157. ISS. 
that not onlv the comnnlting 5Ug«»trste. but 
•l-o the traing Court, ought to mahe needful 


enquiries nbere allegations are made m ii regular 
and proper manner to the Sessions Court that a 
eonfe-sioo before a Magistrate was improperly 
■ndueed. a procedure which was folloHcd in Ih" 
English Courts so far back as the 12th century 
(I’oUoch and Maitland History of Pnglish La» 
Ilooh II. pp. 6.W. 991) ,^ee also K \ .Vnrnynn, 
auprs. s c , 3 Horn. I. H., IJi. 

(IJ See remarks of Westropji, C J., in It. » 
A'ossMa/h f>iainr. 8 Bom H C. It . 128. 

(5) R X. Ratunnta. 2 Bom. I. il . 761. 785 

(3) J?. T BiUanl Pe/xthirlar. M Born II C. 

It , 137. 138 (1874) , S. x. Pi-ia .l«o. 15 B , 452. 
4SO (1889); R. \ fiioi/um Sirjt,. 3 A., 53S. 339 
(1880). \ {irisooer alleging that a confession was 

ntidul; extorted should offer some proof of his 
statements to the Court 

(4) R. X. Bamuta, S Bom. I. B . 7ol, 7<>9 

(19fW); a. e. 25 U, 168. disspproiing of R. \ 
/fa/ya tV H. 3 of 1898 (Bom. II. C.). in 

which rarsons. J., held iLat a confession lo be 
admi*tfd at all m evidence must be prosed to 
have been male soluntarily ami not to have 
be-n caused by improfer injocement. 
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>coufe'5Sion and liy implicatiou of its voluntariness is required. WJiere a J:>eS' 
'sioiis .Judge came to the conclusion that the confessions must be taken to be 
voluntary and true. -because therenras no evidence of ilI-treatfiLent by tiie 
police, and the confessions had been repeated before the committing Magistrate 
nearly a month after they had been made and recorded, the Court said, “There 
is undoubtedly a great de.al of force in that reasoning, but ivhere a confession is 
retracted, it is, ne think, the dutj' of a Court that is called to act upon it, es- 
pecially m a case of murder, to enquire into all the material points and sur- 
rounding circumstances and satisfy itself fully that the confession cannot but 
be tTue.’’(l) In othei i.^ses, the Court is not at liberty to act upon mere con- 
jecture, and its rejection of a coiifessiou must be based upon the nature of the 
jconfession, the facts disclosed bv the evidence for the prosecution or adduced 
in proof of lus plea of not guiltv bv the accused. If from the evidence given 
jhy the prosecution it appear dpubtfiil whether the confession was voluntary, 
itlie onus will of toux'^e he upon the Crown to affirmatively establish that the 
Voiifeasion was loluntarv and that it is admissible. If m such case this be not 
established, or if it appear, upon the evidence adduced by the prosecution or 
the accused, that the confession was not voluntarv, it must be rejected under 
the terms of this 'section 

This and the siuceedmg secnoiu.. up to and mcludmg the thiitietli section, 
deal only with the specific form of admission known as a confession, But 
the preceding sections, up to and luclndmg the twentv-second section, dcalu'ith 
admissions generalli in both cnininalas well as civil cases. The tnenty-first 
Section therefore makes all ionfessioiis admissible except those w'hicb are de- 
clared to l>e irreleiant or nhich are prohibited by this and the following sec- 
tioiis By sections .>4—20 the Legislature intended to throw a safeguard 
around prisoner? (2) 

It IS diffirult fo lay down aiii hard-and-fast rule as to what constitutes 
an inducement, a term w IikIi of coiir.'e iiir iudes torture. The question is one 
for the discretion of the Judge, and its decision will vary in each particular 
case (V, post). A statement is, inadmissible under this section only if the Court 
considers 't to hate been made iii consequence of “any inducenicnf, threat, or 
promise ''<3) The rclci^aiicv of the confession is to he determined by the 
Court, that is the Judge or the Magistrate, and not the jury.(4) “Section 24, 
w hilst requiring the mduicmeiit to be offered by a person In authority, leaves 
it entirely to the Court to form its own opinion'as to whether the inducement, 
threat, or promise was siiffieirnt to lead the prisoner to suppose that he would 
derive some benefit to avoid some evil of a temporal nature by confessing ”(51 
It 19 immaterial to whom a confession, obtained by undue influence, is made. 

‘ . . T » . * 1 .t . I the Sessions Judgc.(6) 

< ■ person, e.y., the Traffic 

1 , . . It is also immaterial 

whether the lonfcssion be made to the same person who has used undue 


(I) B. t. liirti'ji, 3 non* I~ IS . 411 (I'KllJ 
m R Koixa llirain, 3 11. IJ. I" (I'lT^l; 
;»r VV«*, .1 . m lb- <on«frwtion of ■<. 21— 
2 'I. K-Th- Mx'lri* Jnurnil. Jw «o4 FrU. 
Isa^. p(. |j_ai. 

(31 \.l!n!i'aml I'tii’H/irUfr, || lUint. H. C. 

u . u:. iJ-i 

(IJ R. y /liniiti U«C . 

r'‘i; »-r X« - 

' I! . H-. 3'I7 (I" •» 

H » 


prr f'drgcril. .1. . ett bI«o i 2'^, poll. 

(ai R. LHthim, a N-W. !'•. 

M (lSt3|. 

(7| /rf .- R r. Ramrt R.ra/^. 3 Xt . I-’ {IS'*1 • 
R V. Aijhnr .Mi, 2 .1 . 2i}0 (18*t)); K 
10 779 (I99J). 

nfiimil iwrA'Mi.juprii s /■' *• R’^”'" 
atSai, tuprs. 

t n. u .'IT- ‘ 
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(IciiCP of the alisciiCc of iiiclnrenioiit Assuiniii}! that n prisoner has been in- 
duced to confess, he «ill not unlikely assure the recordmf: JIapistrnte tiiat his 
confession is cjiiite \olnntarv. kiioniiti; that he «ill lea%e the Magistrate’s pre- 
sence m the custenh of the police and rciiuin in tlieir cliarge for many days to 
come (I) In the ca-e of extra-judicial confessions there is no such pDiii'i f'lctc 
evidence as that a/Tordeii hi the certificate In hoth cases, how ei er, there is to 
he considered the ofTect of the word “ appear ’* in this section. Tins, as alreadj' 
stated, does not onmiote strief *" proof ” 4'sfifl, although lery prohahiv a 
confession may he rejected on well-grounded conjecture, there must (uiiie's 
the o«u» lies upon the prosecution) be soincthtn<! before the Court on whicli such 
conjecture can rest ( 1 ?) In the first place, does theonne lie iijion the prosecution 
III all cases to proM* tliat a confession h \oluiitnry hefore it can he used m evid- 
ence ^ If this lie the law in England, winch is doubtful, it has lieen held that 
such a rule does not preiaii in this country. In the absence of evidence it is 
not to be presumed, that a statement objected to on the ground of its haling 
been induced by illegal pressure is inndniis<ible.(3) To require as tlie criterion 
of admissibility anirmatiie proof that a duly recorded and certified confession 
was free and loluiitnry is not consistent with the terms of this Act or with pre- 
vious decisions or practice.fl) If it, however, “appears” that the confession 
IS not voluntari , it must lie excluded. Unless this is disclosed by tlie eiidcnce 
for the pro^ecntlon the onus of establishing this fact will he upon* the accused — 
a fact whicli in a large number of. if not m most cases, the accused will not be 
ill a position to estnbfisii. It is in this connection that the question of the re- 
traction of confessions becomes of the highest importance. If a confession, 
which has been previously made, whether judici'affy or extrn-j'udicially, is' not 
retracted at the trial, there appears to be little or no reason why it should not 
he accepted without any proot being giien of its voluntary cliaraeter. This is, 
however, not so wjierc, as is frequently the case, the coiilessioii la retracted at 
the trial, In a very large percentage of sessions cases the pruoners will be 
found to have made elaliorate confessions, shortly after coming into the hands 
of the police . not infreiiuently the.«e coirfessions are adhered to in the com- 


Hifh Court (linmhntj Qniernintnt Caullt, ICN**. 
t'*ft I, p. 919, 2 Horn L. It , 1571. r^juiriug 
Magi«tr«tei brfore mordinn confeMiOM to mIi*!;" 
Ihfmtptm by all ntrsiw in lh<ir power, inclutling 
the examination of ihr bodi»» of Ibe nccu'trJ that 
tb» confmiona are loluntarj. Ser H v Gunfh 
Ai«rn,,f, 4 \v, 1 (1S63}. where the pnaoner 

retneted hia afatejnent when read over to liini 
and aaid that he wav compellel to make it, and 
the .S„,ionv Judge without making any ini|Uiry 
or taking eridence upon the pot.it. aulMnillnt 
the pnioner’a atafement to the Jury as s ronfes- 
>ion . It was held that the Judge was wrong in »i> 
doing, and that he should rajlier hire charged 
•he jury not to accept the pmoner's atateniml 
■1 « confession- As regard* the^e*»»ons Coqrt, 
it has been held that it i* not necessary for m 
^-lotis Judge to read out to prisoner* confe*. 
•ions made by them before a Jlagistrate atwl a*k. 
them if ihfj. gjij objection to fh« reception 
of their confessions: A. v. JJ,<*er 14 IV. 

Ik. IV . 0 (l8Tu). Hut If appears to have Wn 
the cpinioa of Sir Jlichacl l\e.trapi. in H v. 
Ata.aafi Oialor. » Itom. H. C. 15.. 137. 13S. 
•hat not only ihe committing Magi'trste. bat 
•1-0 the trying Court, ought to make needful 


eii<)uirm where allegations are made m u regular 
and proper tiiaoner to the besston* Court that a 
ronfe-sion before a Ifagistrate was improperly 
induced, a procedure which was followeif in the 
English Courts eo far back as the 12fh century 
(Pollock and Maitland Hiatorv of Fngli*h Law, 
Hook II. pp. SIO. ti.il) Ste nlao it. v .Vorayaq, 
supra, a c , Uoiii L R , IJJ. 

(1) See remark* of Uestropji, C J., la If \ 
A'nssiaaM Ifiitinr, 8 Hom H C. 15 . 136 

(2) K. X. /Jnsuwa/o. 2 Horn J. Jt , 781, 7W 
(190IIJ 

(3) R. \ tiUan! Veiidh.irLar, II fSom. II f 
n . 137. ns (1874) { R. X Unda .Ibo. 15 II , 43’. 
4‘<M (I8'l!l|. R. s. maintrn Str^J^, 3 .A , 538. 333 
flSStt). .A prisoner alleging that a confes.ion was 
nndidr extorted should olTrr some proof of his 
atatenienta to the Court 

<1| R. X iiatiroH/a, S Jloni L. 15.701, 7(i.y 
(19ISI). a. c.. 25 L, 168. disapproeing of £. r 
Palf9 iMjdt, CV is. 3 of 1838 (iJooi if C.), m 
«hKh Parsons, J.. held tkat a con/rssion to 
•dmivted at all in eriJence most be proi 
bare been made soluntarily and not to 
been cau*ed by loiprojier lod *. 
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mitting Magistrate’s C-oUTt; they are almost invariably retracted when the 
proceedings have reached a final stage and the prisoner is at the Bar of the 
Session Court. “ These recurrent phenomena, peculiarly suggestive in them* 
selves, can scarcely fail to* attract the anxious notice of Judges who regard the 
efficient administration of justice as a matter in which they are directly and 
personally implicated, not as a mole routine work mapped out for them m the 
higher tribunals.”fl) The retraction of confessions is, as was said by Straight, 
J.. Ill R. V. Babu “ an endless source of anxiety and difficulty to those' 

who have to see that justice is properly administered.” 

In the R. v TAompsonfS) Cave, J , said, " I would add that for my part 
1 always suspect these confessions, which are supposed to be the offspring of 
penitence and remorse and which nevertheless are repudiated by the prisoner at 
the trial. It is remarkable that it i» of very rare occurrence for evidence of 
a confession to be given when the proof of the prisoner’s guilt is otherwise clear 
and satisfactory , but when it is not cleat and satisfactory, the prisoner is not 
infrequently alleged to have been seized with the desire born of penitence and 
remorse to supplement it with a confession , a desire which vanishes as soon 
as he appears in a Court of Justice ” Were it not for the presumption raised by 
section 80 of tins Act it is submitted that the rule, which should be followed 
m all cases of retracted confessions, is to throw the onus on the prosecution 
of affirmatively proving the voluntary character of the confession. A’o doubt, 
abstractedly considered, the mere fact that a confession is retracted raises no 
inference of improper mducemeut. Such retraction may be due to the fear of 
pumabment for an offence, which has been the subject of a true and voluntary 
coufession Ha'^rlg regard, however, to the notorious fact that confessions are 
frequently extorted in ttus couutryfi) retraction might not improperly be held to 
cast upon the prosecution the onus of showing that the confession was a volun- 
tary one. When a prisoner has confessed and afterwards pleads not guilty, 
the truth and voluntariness of the confession is denied by implication. When a 
pii'sonci says he has been forced to confess, the Judge is put upon judicial 
enquiry, and that enquiry, it may well be urged, should pneede the admission 
of the confession and any examination into its truth (5) As. however, the law 
uow stands, provided it was voluntarily made, the confession of a prisoner 
before a Magistrate is admissible in evidence against the prisoner even though 
the confession be retracted before the Sessions Judge.ffJ) A mete subsequent 
retraction of a confession, which is duly recorded ond certified by a ilagistiate, 
IS not enough m all cases to make it appear to have been unlawfully in- 
duced. (7) According to some rubngs of the Madras High Court a retracted 
confession must bo supported by independent reliable evidence corroborating 
it in material particulars (8) 


(1) 2 P<51». I- n r IM 

(5) e A . »t p. 5.»3 (ISW). to in B. 

Ma M 15 . 13’. -161 {'SS91- 
(31 I. Jl.. J8M. 2 Q. U, 12, 19, CjIctI »,fh 
approul in the rfpul:/ Btmtmtraaei>r v, 

A <,/•«« luiM:, s:c.. p. I?-’ (‘SWJ. 

(1) St' ettt* fitfd. paB- 
(5J 2 Uozn. lU, 181, 183 
( 8 ) B. r Brtemulp Morijota, 6 W. K, C, II. 
; B. r. Miu final Jtma, 8 W. R . O., Id 
(1W)J H. T. Fanihotkar, II Bom. II. C. 

1'.. 13T llSTDs If.r. PiUa Can. * 'V. It., t>, !• 
jlSAS) Iwhm pittoften »« II* mtrt n*. 

TuwiMT <o tntiTis (onuntllml • 
n>u/J*r. tic finlme ci the b.«ly u not aUa. 

lufcly Cfvntinl to * conficKooI- H. r. BmUa- 
r,J4,ta.ll IV. IL, 20 {l!‘C9l! f* t® 


hme etcreiscd a pro(>er dacreUon Ja not passing 
tenteace ot deatfa in a case in nliich tbe Oe«J 
liodv «as not fonnJJs ft. t. BAiitlart Jlujuua, X- 
IV, It, Or, 40 (ieC0>; [Ihe properij atte«t«I 
con/casion c( a prisoner before a Magistrate » 
■afficient fur fais convntion wiliiout corroborative 
evidence, anj tuilirtlMatulia<j a giiAsc^uenl dtnial 
btfofe the Scstiou.. Court] : but wbcr« there vras 
■nivconduct of the pulico, it mu held th&t the 
(viioneri could cot lately he connoted oa tbcir 
tfaa retracted itatcmcota without anycorroliora. 
non • Scfirudilfn r. B , 2 C Ij. tt. 132 (187«). 

J7) ft. T Ihtnn/n. S3 It, ICS (IPW). 

(S) ft. s. ftuagi.lCiM , 233 (1888); ft. Mar- 
taap/n. II .\t . 123 (18S8)} in ft. v. Ban Vat/tr, 
10 31., 482 (ISM), the confessjeni Mere corrp- 
(located. 
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That Court lias, ho^\cvc^, more recently hel(l(l) in general tonfornuty uitJi 
tlic views expressed by the other High Courts(2) that it cannot be laid down 
as an absolute rule of law that a confession made and subsequently retracted 
by a prisoner cannot be accepted os evidence of lus guilt without independent 
corroborative eNudence. The weight to be given to such a confession mu'-t 
depend upon the circumstances under which the confession was onginallT 
given and the circumstances under which it was retracted including the reasons 
given hy the prisoner for his rctraction.(3) The credibility of siicli a confession 
is in each case a matter to be decided by the Court according to the circumstances 
ofeach particular case, and if the Courtis of opinion tliat sucha confession is 
true, the Court is bound to act»so far as tbc personmaking it is concerned, 
upon such belief.(4) The use to be made of sucha confession is a matter of 
prudence rather than of law.(5) It is unsafe for a Court to rely on and act on a 
confession which has been retracted unless after consideration of tlic wliole 
evidence in the case the Court is in the position to come to the imlicsitating 
conclusion that the confession is trne, that is to say, usually unless the 
confession is corroborated by credible independent evidence ,(G) or unless the 
character of the confession and the circumstances under which it was taken 
indicate its truth.(7) 

A retracted confession is almost always open to suspicion, and the Cou^t^ 
w’lll therefore, in conformity with the above-mentioned rulings, generally re- 
quire corroborative evidence of its truth. This procedure will m effect practi- 
cally achieve the same results ns a rule requiring proof of the voluntary char- 
acter of a retracted confession, inasmuch as though these decisions require 
evidence of the truth of the confession and not of its voluntary charnctcT, the 
truth of voluntariness may not unreasonably, though not necessarily, be in- 
ferred where the truth of the confession is established. In a recent case, where 
a friend of the accused had made a sutement to a Police officer (which was 
takendown in writing) but at the trial had denied having made it and the Pre- 
siding Judge had admitted the statement in evidence both to discredit its 
maker and also as evidence against the accused in that it contained statements 


The law, as it at present stands, may thus be summarized : (n) In the 
case of judicial confessions recorded in the maimer prescribed by the Criminal 
Procedure Code, the confession is to be held prirnii facie to be voluntary until 
Jhe contrary is shown (h) Both in the case of judicial and extra-judicial con- 
fessions the OMHJ 13 upoifthe accused of sbouiog that under this section a con- 
fession he has made is irrelevant, (c) While the mere fact of retraction is 
•-PPtJnJtself sufficient to make it appear to have been unlawfully induced in. 
ordinary cases as a general rule, corroborative evidence of the truth of tlie_ 


(l) K. Y. 21 M . 83, 88 (1857). A» 

to thf ntcwwty ot corroboritjon nbm II ** twed 
u a^iiut oUi«n Ihsn the maker, *ee TaM* t. 
R.. 23 C, 8S9 (leoi). 

(21 R. T. 12 IV. R . CV , 49 

(1869); A. Y. CLiryn. 19 R. 728 (18941; R- »• 
Caniui, *3 It, 3)6 (1899); R. t. 2/oi4« £0 

X. 133 (1897); R r. KdrU (l^U). ?9 A , 434, 

fo-t, !>. 18*. 

(3) R T. 21 M . 83. 83 (1897). 

(4) R. Y. a/eit* lei, 20 A.. 133 (1837). 

(4) R. T. Ciaryo. 19 R, 72S (l«94). 


(6) R Y. J/aMir, IS A , 7S (1894). See R. 

T. Jadnb Aw. 4 C. \Y. N.. 129; a. c . 27 a. 294. 

(7) R. Y JIailm Lai. 20 A . 133 (1S97) ; see al>o 
R. T. KaAinalb iHelar, S Rom. II. C II., 

Cr. Ca., 128. 138 (1871) ; R. t. DoJa A»c. 14 R.. 

442. 481 <1889} ; R. y. Baba Lai, 6 A . 809. 442 
(18S4) ; R, T. Jajet Vhanira. f2 C.. 50, 77 (1894) 5 
Dtpatf Remtmlniaftr r, Rartea Battloii, 

£2 C. 184 (1894). 

( 8 ) Jt. T. A’ereyna Raybeaa/A /'aili (1907), ^ 

32 It.. Ill (Full Reoeb). 
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Hoiifessioii and by imp)ication of its volmitariuess is required. Where a 
sions Judge came to tlie conclusion that the confessions must be taheu to be 
voluntary and true, fhccause there iras no evidence of ill-treatfu.ent by the 
- \ ■ polite, and the confessions bad been repeated before the committing Magistrate 
■ nearly a month after they had been made and recorded, the Court said. ‘‘There 
IS undoubtedly a great deal of force in that reasoning, but where a confession is 
retracted, it is, we thmk, the duty ofu Court that is called to act upon it, es- 
pecially in n case of murder, to enquire into all the material points and sur- 
rounding circumstances and satisfy itself fully that the confession cannot but 
be true.’’(l) In other ciise.s the Court is not at liberty to act upon mere con* 
necture, and its rejection of a confession must be based upon the nature of the 
jconfession, the facts disclosed bv the evidence for the prosecution or adduced 
im proof of his plea of not guilty hi the accused If from the evidence given 
jliy the pro'^ecution it appear doubtful iihethef the confession was voluntary, 
ithe o«u5 will of Course be upon the Crown to affirmatively establish that the 
‘confession was vohiiit.iry and tlmt it is .idmissible. If in such case this be not 
established, or if it appear, upon the evidence adduced by the prosecution or 
the accused, that the coniesumi was not loJunfarv, it must be rejected under 
the terms of this section 

siKceedmg sections, up to and mchidiiig the thirtieth section, 
threat: deal oulv With the specific form of admission known as a confession. But 

promise • preceding sections, up to and including the tweiitv-secoud section, deal with 
admissions geuerallv m both criminal .ns well as civil cases. The twenty-first 
section therefore makes all confession^ admissible except those which are de- 
clared to be irrelevant or which are piohihited by this and the following sec- 
tions. By scctious '2i — *i6 the Legislature intended to throw a safeguord 
around prisoners (2) 

Confession It is difficult to lay down an.' hacd-a»d-(ast rule os to what constitutes 

acA”sd an inducement, a term which ol tour>e includes torture The question is one 
person {qp discretion of the Judge, and it> deciMoii will vary in each particular 
case (\. poaO- A sMtemeiit is inadniissible imder this section only if the Court 
considers ’t to Save been made in consequence of ' ‘any mducenient. threat, or 
pronnse.”(3J The rdciaiicv of the confession is to ho determined by the 
Court, that is the Judge oi the Magistrate, ami not the jiiry.(4) ‘‘Section 24, 
w hilst requiring the inducement to he offered hv a person in authority, leaves- 
It entirely to the Court to form its own opinion a"! to whether the inducement, 
threat, or promise was suf^arnl to lead the pmonet to suppose that he would 
derive bonie benefit to avoid some eiil of a temporal nature bi confessiiig.”(5J 
It 1 ^ immatetial to irhotu a eonfes'iiou, obtain^ by undue influence, is made. 
Thusa confestionso tainted IS irreleiant wli *' - 
or Magistrate.lT) or any Police-oflicer.(6) » 

Manager of a Railw3y,(J)J or the Master of , , . 

wbetber the lonlcssion be made to the same person who has used undue 


ID n r V«ri«],r>. T Uom I, 11.. 4 « llWl) 
(J) H a If , U. 17 lifers}. 

jtr Uf*f. ./ . m Iv til- roo«lro>-lion of »« 24— 
\U>{ra« La» .InurnO. Jan, ciai) IVb. 
tol?, PI, l.’-JI. 

t3| K. I'tn'fS/ifLlr, t> lUmi II. C 

l:.. 137. 13S (|h;ij 

(<) It r Uunm/lk Jfr.tt, Si I. J. af«e t'« . 
Ill'', »-r II *. .Vtfi-r '71 llom Jl. 

l: . 31^. 3'IT (IsT-'J 

l.lj H. V. .V.«PT.v, l/oiAiii, at p 3S7 , 


pf^Sarppfll. I'. .1 , ire al-io » 2S. put/. 

(S) B. > Mnirrimflf l.ufhon, 6 N • U’- I'-' 
M (1173). 

(7) IH . r. \ Kami H.raprt, S IS.. J2 (I87SJ • 
H f .l» 7 A<»r Ah, 2 211" (IS'U) . A' r. I'sffr. 

n» e.. 77S )i«n) 

(S) ft. t .Vki-nwoI Lueh'if, mipm { A'. » 111'’'“ 

tiirayt, lUpra 

(9) H ». Sairo/i iM'la'/hai, lupro. 

(10) /I. Il>ru. 10 I', L. i:. .Ipi’. I 
nxTcj 



[s. 24.] 


IRRELEVANT CONFESSIONS, 


257 


mflueuce,(l) or whotlicr it lie made to a person other than the one who haslicid 
out the inducement, threat or promisc.(2) Confessions made some days afte*" 
arrest may also often lie true, hut such confessions will, I believe, in almost 
‘ . » . I > . • - » •»„ 1 i have been extorted by 

■ ’ ip made a witness for the 

tion bj* the Police must 
this' country are 'often"” 
and this fact has been 

the subject of frequent judicial and public comincnt.fS) “The reports show 
that many confessions arc induced by improper means , and that innocent 
people often accuse themselves falsely is known to the reader of any book on 
Evidence ”(G) 

When a confession has been received, and it afterwards appears from 
other evidence, that an inducement, threat, or promise was held out, the 
proper cour'e for tlie Jiidpe is to strike the confession out of the record and 
to tell the jury to pay no attention to it.(7) A Magistrate acts without due 
discretion when as a prosecutor, he holds out promises to prisoners ns an 
inducement to confess (8) A Poltce-oflicer acts improperly and illegally in 
offering any 'inducement to an accused person to make any disclosure or 
confession (9) In determining whethera confession is admissible or not under 
this section it is necessary to consider (n) the character of the person alleged 
to have exercised undue influence (such person must be a “person in 
authority”) and (1) the nature of the inducement, threat, or promhe [such 
inducement must (a) have reference to the charge ; and (b) he sufficient, «kc.] 

Xo deflnitiou or illustration is given of this expression. “It is nn ‘'fersoQ in 
expression well-known to English lawyers on questions of this nature ; and awthoriir.' 
although, as all rules of evidence which were in force at the passing of the 
Act are repealed, the English decisions on the subject can scarcely be re- 
garded as authorities, they may still serve as valuable gu3des.”(10) A too 
restrictive meaning should not be placed on these words (11) “The test 
would seem to be, had the person authority to interfere with the matter, 
and any concern or interest in it would appear to be held sufficient to give 
him that authority, as in It. v. ir<im«oAfl»«.(12) where Parke, B., held that 
the wife of one of the prosecutors and concerned in the management of 


(1) li T llukt, »upri« . K > J/MMmol 
I.vchoo, iiipra, R t Fama /liro/xi, lupra , F. 

\ ,41.. luprn. R y. Utetr, »uim^ 

(2) R y ,VqtTO,i /Jff'ifcA'ii. supra , R » 

Lnfhon, iupra 

(3) R X a-Aard\in. 9 A., 8’«, 5«>6 (ISS;), 
prr Brodhui^t, J 

(41 Id . R r ifadar. Wcrkly Notf* (1889). 
p S'*. cif»d. P) , R. X. Rttiary Ringh, 7 U . I? . Cr , 
3 (l*67| [eiposition o( a roiicr-oflicrr'i power* 
of arrMt and detentioii with the new to the aop. 
predion of torture] R r. Rojol A'anita, 21 C.. 
04’. bOn. e61 (1897). 

(5) See il V Kchdai Kaiar, 9 W. R, CV. 8 
11^63). R X. Brhnry Stng. 7 \V 11.0.3(1867). 
F r .Vify^ Oopnf, 21 W R . Cr . 80 (IS79) . 
Bnhx Ul, 6 .V. 509, 542. 543 (1894) . F. x G<J-ar. 

9 K., 528. 666 (1887); F. V Pad<i A»a. 
IS 11 . 452. 461 (1889) *• It appear* to be well 

known that the Poliee are in the habit of extort- 
tig eonfrwioni by illegal and imj >roper meaai they 
find that no enijuiry i* made of them aa to the 


truth of auch charges, but they are mercl} told 
they must obtain connctions,” per Pethernm, 
C. J . F T. Famaound, All W X'. (188S), p 221 r 
Stephen Hist, of Criminal Law, p. 442 ; First 
Report of Indian Law Commissioners, and the 
Report of the late Police Commission. Section 
163. Cr Pr Code, expressly forbids any such 
Inducement, as u mentioned in this section, being 
offered. 

(6) R W. Oada Ana. IS R . 452. 461 (1889,'. per 

(7) F. T. Garner, 1 Den. C. C., 329 

(fl) F. r Famdhan Singk, 1 \V. R. Cr . 21 
(1864). 

(9) F T. Mnnm Pan, 8 W. 1!., Cr , 13 (l8’,7) . 
O IV. Code. e. 163 

(lU) ff.T.X«(rD)i Dadalkai, 9 I'-uin if 4 J1 , 
SSH. 308 (18721. per Sargent. C. J 

(11) .Vene Jkamdar R.9 G W . \ iU 
(I9<*3). 

(12) 2 Den. C. C, 447 


WLE 
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their business wjs a person m authority, and %ve find the rule so laid down 
in Atchbold’s Crimiual Practice-”(1) Accordingly, it was held that a 
traveHing auditor in the service of the G. I. P. Railway Company was a 
“person in authority” within the meaning of this section. (2) The members 
of a fanchayal which sat to consider whether two persons should be excom- 
municated from caste for having committed a murder were held not to be “in 
authority” withm the meaning of this section.(3) In a recent case the Court 
though not deciding the questiwi, was disposed to think that where a 
panchtj’jal uas assuming an authority and leading the accused to believe 
that he had that authority, he came within the section. (4) A Police Patel, (5) 
Police Constable, (6) a 5Iagistrftte.{7> and .Sessions Judge are “persons in 
authority”’ as are also the master of a vessel ,(8) the prosecutor ;(9} or his 
wife;{10) or hia attorney ,(11) the master or mistress of the prisoner, if the 
offence has been committed agaiiibt the person or property of either, but 
otherwise not ;(12) and generally any person engaged in the arrest, detention, 
examination, or prosecution of the accused (1.1) It has been held in England 
not to be necessary thaLtbe promise or threat should be actually uttered by 
the person in authority, if it was uttered by some one else in his presence and 
tacitly acquiesced in by him, so as to appear to have bis confirmation and 
authority .(H) A confctAion made to, but not induced by, a person in 
authority is admissible ;(15) while conversely a confession induced by, though 

i not made to such a person will be rejected (J 6) Confessions procured by 
inducements proceeding from persons hanng no authority are admissible-tH) 
meai“»uat* inducement must (o) ha\e reference to the charge against the accused 

havewSui person ; that is, the charge of an offence in the Criminal Courts.(J8) The in- 
chargl"'* ducement must hai e been made for the purpose of e.xtorting a confession of the 


(I) U. V. A'ac>r<7i< baMhai. (ui>r», >•&, ftr 

Swgeat. f. 3- “ The inJaremcnl and aulbonty 
moat til be uadertiood in reUtion to the prose- 
cutian .(bat u W •*>. o I«rson i« to be a 

penon ui authorit). sithin (he mennio? of this 
rule, only if he steads in certain relations whicb 
•re considered to implj some |««er of control 
Or interference in reesrd to (he prir-ecution ” 
Wills, Ev . JlO 

(J) n y .Vfl.roji DfiHnhkai, sopra 

(3J R r Mohan UV. 4 S , -IC (lS«lt Xnd 
sec also R \ Fernan/f 4 itom L R . IthS (IPOd). 
where the roemU-r of a I’anth was lirW not to be 
• person m authority. 

i4) Sa:irJhamdi7r y R.HV W. N., 474 flOM). 
followesl in R y Ja^hn Rom, 11 C U. X . 
(19071 

(5) R y Rama Birapa. 3 K. 12 (187*) 

J6) R r. Jfiisswmol taeinn, S X -IV T , SO 
(1873); R T Sh'jJianI, 7 0* P., 578. R. r 
Pmintary. 7 C. * P.. 302 ; R a Loi^Ser. 2 C * 
K., 227 { R. r. iSiilen. 3 Oos. W ; *• to pnTate 
],ersoci armting, sre 7 I’.uss., 404, »R.I aate, 
liosroe, tv. I.V.. 12th Pel.. 4<l (he wife Of • eoo- 
stable IS not • person in authontj t B. r. Ihrd- 
iruK I C. A 1*., 08. »-Ve 

P) R. r. R*jhar .11,. S \ . Ml (I87DJ. R. r. 
Uftr. 10 C. 775(l«4l)s K. r. atiy*. 4 C. k F . 
221 J R. r, Cw/e-r. 3 r. A P.. AW; R. t. rarhr, 
L « 0.. 42; R. r. RamJhnm S.ny, I W P.. CV.. 


24 (iSAi) (Uonoran, Magisttate acting ai prose. 
eutor]- alio it has been beld, m Coglao^ the 
'lagiitrate’s Clerk, ft. e. Drtv, HC.t P.. UO. 

(81 ft I titchi. m 0. L. K., Ap^ I (1872/ . 
but «e also ft. \ Jtfoorr. S Dca , S26 s esrisia- 
, 0 ? S » Panalt, 4 C 4 P . 670. 

(9| R y Jenkiiw, ft & R . 492; ft a. Jena, 
R It. l« 

(10} ft. e Ifarriaqham.imXe . ft r. Cpchunh, 
I 15 A ,M O C, 467, ft a-. Tayfor. 8 C. * P-. 
737, ft r Moore.SDen C C . 622 , ft, v, A/ef 
awa. Dears C C. 249 

(11} ft a Croydon. S Ooa. «7. 

(I2j R y Moort, 2 DfO.. 522 

lit) Srr TayJor Ea , || 873, 874, Koscoe. O. 
Ea- . irti. Rj.. 40 . Phipson, Ee , 3rd Ed . 228 ; 
Wills. Er . 210. ft r Jfoore, 2 Den C. C, 523. 
529. 

IM) ft a Lanyher. 2 C * K., 233, ft. v. Taylor, 
* P- ft P.. 733 . Quart, whether the section by 
the ai»e ol the svonls “ j/rrxttdmy from " enacts 
a iljfferent rules >7 >* nihmitted not: hot S'S 
VVM. Ka-., IM. 

(13} ft. >. tr.SW, 1 r * P.07, ft r. 7V'«^ 

1 0. ft P. J2ti. 

(16} ft V. Voturtl. J Car A \f . 684 ; ft. v. Blaet- 
hern, e (>>T, 333 

fI7J ftVe JtMCoe. (V. Er . 4 I ; Field. Ev., 136. 

(IS) .«ee ft. r. Mohan Lai, 4 .4.. 40 (IS8}) 
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offence, the subject of that charge.(l) It must reasonably imply that the 
prisoner’s position with reference to it will be rendered better or worse according 
as be does or docs not confcss.(2j And if the inducement be made as to one 
charge, it will not affect a confession ns to n totally different charge. (3) An 
inducement relating to some coUateral matter unconnected with the charge 

• ‘ prisoner a glass 

his wife, (7), svillnot 
ucement need not be 

expressed, but may be implied from the conduct of the person in*authority, 
the declarations of the prisoner, or the circumstances of the case ;(8), jior 
need it be made directhj to the prisoner ; it is sulTicient if it may reasonably 
be presumed to have come to his knowledge, providing, of course, it appears 
to have induced the confcssiou.(9) 

Secondly . — The inducement must (6) in the opimoii of the Court be sufE- 
cieiit {see next paragraph) ; and the advantage to be gained, or the cWI to be gamed or 
avoided, must (a) be of a temporal nature ; therefore any inducement having 
reference to a future state of reward or pniiishmciit does not affect the admis- 
sibility of a confession , thus a confession will not be excluded which has been 
obtained from the accused by moral or religious exhortation, however urgent. 


once to the proceedings against the accused ;(18) as, for instance, that by 


(1) Infl ion L R.Appl. *foo- 

fesiHOn under threat, nude tor purpoee other than 
to extort coofeation uaa held to be inadtuueible. 
but the cotreottieaa of tliu ralinj t« doubtful 

(2) n y narn>r,iC tK,020, Phipeoti. Ev . 

Ini Ed , 2J0 , Taylor, Et , »79— 8Sl . 3 Bus* . 

Or , 42, 43 . Steph Dig , Art 22 . IVtUr, Er., 210 , 
•' the threat must be a threat to pro»ecute or 
take aome »tep adverse to the defendant » 
•ntereatj connected therewith, tr, the prosecu- 
tior , aii<l the promiao miut be a proituso to 
forbear trom aome fuch course, " ib 

(3) f i irarwr. 3 Rum., Cr , 452n . onles* 
where two crimes being charged, both form parte 
of the aan.e transaction , H r //earn, 1 Car. 4 
JI, 109 

(4) Tajlor, Er . } B80 

(3) K r Sextan, cited in Joy on Confession, 
n— 10, U not law • Taylor, Ev , | 880 ; 3 Bnss_ 
Cr , 413, I'voscoe, Cr. Kr., 42, I2th Ed , 3S 

(6) R y. Green, 6 C. 4 1*.. 6Vi. 

(7) R. r IJoyd. lb . 393. 

(8) l-hipeon. Er.. Srd hM . 223 . R. r. C.lfia, 
17 Ir. a L. 531. cited. 

tS) /!< . Taylor, Er , j 885 j but a promise or 
threat to one prisoner will not exclude a confessioa 
mail'' bj another who was present and heard the 
InJocement ; R. y Jaeob$, 4 Cox, 51 ; and »ee 
R. T. line, U Oox, 6-8, where a eonfesaion by 
a prisoner was reeeive<l although an mdocemeal 
had been held out to an awnmpbee which 


might hare been oommuaicated to the pruooer 
but aee R r. Hording. I Arm 3L t 0 , 340. 

(10) R r. GitSam, 1 Moo C. C., lS(S(m this caaa 
the gaol tb.'plam told a prisoner that, aa the 
minister of Ood. he ought to wnrzi him not to 
add Bin to san by attempting to disiembte with 
(lod. and that it woul I be important for him to 
confess he* sms before Oal and to n-pair, aa far 
as be could, any injury he liad done, tlie prii* 
oner after this made tno confcs^iDiia to the gaoler 
and mayor which were held to be adnvsiiUe 

(11) R.X. Janii , I,. R, 1 C. C. R. 1X1 5 R . v . 
/f..eoe. lb , 3«2 

(12) R V Cowrf. 7 C. 4 P., 4s8 , R . r. llolmex, 
1 Cox, 247 s '* aa a umi crsal rule, an exhortation 
to speak the truth ought nob to excluile coiifi.'S- 
aion ’• per Erie, J , in r. J/ware, 2 Din , C. C , 
322. 523 

(13) R T. Lt-yd. e C. 4 P . 333 

(U) R. V. Reerr, L . R.. 1 C C. It . So’ 

(15) R. T. H'»W, P- 4 31 . 452 

(1«) R. T. Jarru, L. P... 1 C. C. P. . till 

(17) R r.5(rfman. Dears, 269 

(IS) Thus in R r. .Vcataji RaJ, 4 A , 46, 
the eri) threa'ened (excommu<i.caliuD fur l.'e,) 
had no reference to the rnuiioa! 
against the priBOners. The ease v1 R v Ih I •, 
10 B. L, fw, 4pp., I, npra, u also t * 

objeetaoD that it is not in accord wi’h 1 ‘ • j 
tiOD of the eectioiL 
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confessing lie «ill not be sent to jail.'fl) that nothing will happen to 
titn ',(2) that steps ^'iU be taken te get him o5 ^(S) that he vriU be 
pardoned, (4) or the hke. A promjse or threat as to some purely collateral 
matter will not exclude the confession on/e) 

"Sufficient As the -admission or leicction of ft confession rests wholly in the discre- 
accMed^* tion of the Judge, it is difficult to lay domi particular rules, a priori, for the 
erounOs ' government of that (Iiacretion.and the more so, because much must necessarily 
depend on the age, experience, intelligence, and character of the prisoner, and 
on the circumstances under which the confessions was made. Language sufficient 
to overcome the mind of one. may have no effect upon that of another ; a con- 
sideration which may serve to reconcile some contradictory decisions where 
the principal facts appear smular m the Reports, but the lesser circumstances, 
though often s-erymaterial m such prehminars enquiries, are omitted.(5) The 
reported cases m which statements by pnaouers ha\’e been held inadmissible 
are very numerous. Various expressions ha\e been held to amount to an “in- 
ducement." But the principle has been thus broadly stated “It does not 
turn upon what may have been the precise words used , but in each case, 
•whatever the words used may be «t is for the Judge to consider, before he 
admits or rejects the evidence, whether the word* u®ed were such as to convey 
to the mind of the person addressed an intimation r/ inff be letter (or him 
to confess that he commtUed the entne. or uo,<ie (or him tf he does «oL''(0) “It 
js not because the law is afraid of haviua the truth elicited that these con- 
fessions are excluded, but it is because the Jan is jealous of not having the 
truth ’*(7) The folloiiiag are gneii a- examples of confessions which have 
been admitted or rejected It has been already mentioned that confessions 
induced by mere moral or rehqtous exhortmiou are aitmu^ihU. “At one tinw 
almost any invitation to make a disclosure «a» held to imply some threat 
or promise, but a sounder practice ha** since prevailed, and' the words used 
are construed m their natural sense, ^o that many of tlie older decisions ore 
no longer safe guides.“(8) >uch expressions, therelore. as “what you say 
will be used as evndence agam&t you'* or “for or against you” will not 
exclude a confession, (9) for such la«Kuai;e imports a mere coy/ion.(10) 
Kor does the expression, ' I must know more about it.” amount to a 
threat.(ll] There u. however, one form of mducement. namely, ‘“you had 
better tell the truth ’ ’ and equivalent e.\pres-,ioii3 w hich are regarded a's La\dng 
acquired a fixed meaning in tbi'- connect ion. as if a technical term, and are ali^ ays 
heMtoimpoit a threat or promise tVi) Thus, “you had better pay the 


lU R » Xa-rg). 9 Bott, H C K 

2&S OSTJI 

(-1 R T iUsnmt! Lnfh'.,. 3 X-W I*. 

(ISTSt 

<3) /? T fimn C>'ay<. 3 B , 12 IIS73) of 

" fk*l if hf rnnfi^trri try Jb* lie oouM 

T I W K.Cr.St 

(I'XAI 

(I) R r lijUf.ll. 2A.;>j»» T 

r.xn-^n^f. tvwo,'*. 8\Y r.. Cf .»(i«a7>.£nv. 

t R , D IV n, CV-« 19 ^ISo^) jpromUM 
of jntnuaitr be thf R, » Ja/pti 

Si C. 5". 73'<lsaj): r.fow, O. El . «. 

RgrliO T. R, 1 .«J. U. J.. IH» IliNU); 4 
rpnfwmo. booftff, und'T of 

p*r»Ion. m»r I* Oliinuiib.'c uo 1*T • 330, t>. iv. 
C«a1- B. t .t»/gr .111, KT tapn, B. t. //j<. 

1 n. «n> (IHTTJ. 


»5j P.tocoe. Cr. Ki . 4l>, «e caies Ibec* col- 
Ifclfd 

(bj ft f Gtrxir. 2 t. i h.. 02", 02S, ft* 
Erio. J 

|7) B 1 Han-hif. 1» Cox. C. C.. S3S, WIV. 
\Villi»m J 

(Sj IWII*. Ev., 212 .Iff judgmi-ot of hifte. 
B.. la F. T liildry, S Dra #1 {>. 415. 

19} K r DiUrg. 2 Ivn., 43<>. oiertulin? 
fartifr 

(10} F T. Jarrii. L. It . I C. C. R.. 1«. 
ea-r. I U». IS. xal »ff F. r 
X«.7. 9 C. A r.irS. Chti^on. l-r.. 3rJ £J . 
231 

(In F. V, li Cox, 22* 

(12| Et.. 212; " Tbf irorji 'loii hi-l 

* ■‘.fut to bi'r 4 fort o( IcrboifXl 

WfSaia.!.'' Kfllr. O. B . in F. y. 
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money, than go to jail” constitute an inducement. (1) The terms of the 
inducement constantly involve both threat and promise, a threat of 
prosecution if disclosure is notmade, a promise of forgiveness if it is. The 
following, for instance, have been held to be such statements -when made 
by persons in authority; “If you don’t tell the truth, I will send for the 
constable to take you (2) “if you tell me where my goods arc, I will 
be favourable to you;” (3) “if you confess the truth, nothing will happen 
to you, “(4) “if you don’t tell me, 1 will give you in charge of the police 
till you do tell me;”{5) “if you are guilty do confess; it will perhaps 
save your neck ; you will have to go to prison; pray tell me if you did 
it;”(G) “I only want my money, if you give me that you may goto 
the devil ; ”(7) “ unless you give me a more satisfactory account, I will 
take you before a Jlagistrate , ”(8) “the watch has been found, and if 
you do not tell me who your partner was, I will commit you to prison ; ”(9) 
“if I tell the truth shall I be bung?” “ No, nonsense, you will not be 
hung;”{lO) ” tell me what really bappeiied, and I will take steps to get 
you off, “(11) “if you confess to the Magistrate, you will get off, “(12) 
“ it IS no use to deny it. for there are the man and boy w-bo w ill swear they 
saw’ you do it ,“(13) “ I shall be obliged if you would tell me what you 
know about it, if you will not. of course, we can do nothing for you ,“(14) 
“1 will get you reloaRed if you speak the truth ;“(15) “you had better 
split and not suffer for all of them.” (16) A confession made under 
a promise of pardon is inadmissiblc.(l7) The threat or promise need not 
be m express terms, if the intention is still clear, as m the case of the 
following statements “If you (the person m authority) forgive me, I 
(the prisoner) will tell you the truth ” Reply : “Anne, did you do it’“(18) 
“If you don’t tell me, you may get yourself into trouble, and it will be the 
worse for you.“(19) But a promise or threat must be imported. Thus the 
following statements have been held not to exclude the confe«sioa : “I must 
knoiv more about it ,“(20) “now is the time for you to take it [the stolen pro* 
pertj*] back to the ptosccutri.x ’’(2l) 


iupr» , tee tilio yff FicKl, J , m J? ' Vtftr, 10 
C., 775, 778 (18S4), and per Sargent, C J . in 
R. y Xavro)i, Daia'jhii, 9 Bom H C H. 35R 
,(1872), R y Fenne'l.TQ B U , U7 , R y 
Halt,. 49 L. T , 7Bn . R y WaikU-j. « C 4 P . 
175 , but this construefjon will not prcrail >f aucb 
a BUtemtnt i4 accompanied b) other woida wbKb 
mJicafe that it wan not intended m thn aense, 
aa if you had better, n, goesl 1 * 171 , tell the truth 
R y. Reeee, L. 11 , 1 C. C I’. . 362 . I dare 
a.iy jou had a hand m It, you mny a, uvff teU 

me all about it," 1 * an inducement, R t 
T royitin, 2 Coy, 67 

(!) R y .VoiTO;, /)r'//uMar, 9 Bom H r R, 
3SS (is:>) 

(2) R V Hearn. 1 Car. 4 M , 109 Will*. E» . 
212 , if > Ritkard,. 5 C 4 P . 318 

(3) R T Cfl.,, I Lra . ~)3, noU 

(t) if y Mu„un,al L'fhno. 5 \' -W P. 

'8 (1873) 

(5) R V. LunhurM. Dears. (.* C . 215 
(«) if y rprAerclj, I Moo. C C . 465 
(7) R y.Jonet, R. 4 P.. 152 
{’') R y. I Lra. 291 


(9) it y Parrall. 4 C 4 P , 570 

(10) R y ir.adaor, 4 F & F . 368 

(11) R y Rama Birapa, 3 B., 13 (1678) 

(12) R > Ramdhaa Rtny, MV R , Cr , 24 
(1804) 

(13) R y 3lMt, b C 4 P, 146 
()4) if e Partridge. 7 C 4 P . 551 

(15) B y Dhurvm Dull. 8 W R. O, 13 
(1867). 

(16) B T. rSomot. 6 C 4 P . 353 

(17) B y AOgar .47i. 2 .A . 260 (1879), R 
y Radkanatl, Dondh, 8 IV R . O , 53 (1667), e 
aalr. p 123. note 3. and u to confession induced 
W knowledge that reward and pardon had been 
ofiered, aee B e Dlaeliurn, 6 L'ox, 333, if ▼ 
Cumre/f. I Car 4 W , 584 , ^ v DiigUy, 1 C 4 
K . 637. 

(18) B y Man‘/i(ld. 14 Cox. 630 . Wills, Fr . 

(19) B * Cofey. II) Cox. 538 

(2it) B y Bee’on, 12 Cor. 22S , Phipson. Ee., 
3sd Fd . 233. 

(21) B T Je*r,. 12 Co*. 211. 
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oonfession 25. No confession made to a Police-officer, (1) shall be 
proved as against a person accused of any of?cncc.(2) 

b© proved 

Principle. — The po«'eis of the police are often abused for purposes of e-t- 
tortiou and oppression ;(3) and confessions obtained by the police through 

I • « (.ojj]ijjent.(4) “ The 

.rom accused persons 
against thcra.'’{5) 

li a conte.ssion ce "made to a ii’oiice-oincer, tne lau" says that such a confes- 
sion shall be absolutely escloded from evidence, because the person to whoni 
it vras made is not to be relied on for provung such a confession , and he is more- 
over suspected of employing coercion to obtam the confession.” "The broad 
ground for not admittmg confessions made to a Police-officer is to avoid the 
danger of .admitting false confessions ”(6) 

8. 26 (Confesston trhih tn ruslo^ij of 27 {Taels dtseoiere^ in eonseqvenee of 

jjoljcf.) information.) 


COMMENTARY 

Oonatme- The rule enacted by this section is without limitation or qualification? 

Mction ® confession made to a Police-oflicer is madmissible in e^^denC6, except so 

far as is pro^^dcd iiy the twenty-seventh section, iiosf.fT) It is "better in 
construing a section such as the 25th n-hicb was intended as a wholesome pro- 
tection to the accused, to construe it in its widest and roost popular signinca- 
tJon The enactment in this section is one to which the Court should give the 
fullest ePect "f8) The lerois of the section are iropeiative . and a confession 
made to a Police-officer undsr any circxihitancrs is inadmissible in evidence 
against the accused The next section docs not qualify the present one, but 
means that no confession made by a prisoner in custody to any person o(hf> 
than a PoUce-ofHcct. shall be admissible, unless made m the presence of a 
Magistrate.(9) The twenty-fifth and twenty-sixth sections do not overlap each 
other. On the other hand, the twenty-sixth section cannot be treated as an 


(1) In Upi'er Bpnn». after the word "roUe*- 
offiper,’ ' tie wordf ‘ ' who w not n Magubate ** 
arr fo l>r Invrtn] . tte .tct XIIl of 1808 

(2j Tho aboro arclton wai tahro from * Its, 
Art .\.\V of 1801 (Cr Pr. Cba?); ttf n v Ihhm 
Lai, 6 A.. 500, 512 (J8S1) As to atatemenla 
tna.fe to a Policr-officer Inrnting a casi*. ami a« 
to tho a.f of rohco.rrporto and diarir* and (tale, 
mrata made Vfore the police Ste Cr Tr Code 

(3) Sef Eilract from Tie Fir*/ Itepart of the 
Jnitiae Lair Cimmimanrrt e>t«l in FioM. Er. 
JIO— U2: ami remarVa of Straight, J., w Jl. » 
no&M Lot. e .li . ef<0, M2 (tSM), aibl Matimond, 
J., {’>: 523 j hut tft alao remark* of UuthqU. J., 

550 

(4) r atUt, note* to 25 

(5) Per Garth. C. J., m K. t, UarnUJr 
ciuniier. 1 C . 207. 215 (IS78l{ 25 W. It, CV . 3«. 
fe aUo In the maftrr of //iroa 3t*<p, I C II , 
21 (1877); n. e. I'aneham.A A. IPS. 2M (1983). 
SwtiooJ 21. 28, 27 ‘'ililTrr whleljr rropi fj«i k« 
of EngUm) an>l aerr lowrtr.1 in tho .te( ett fMI 
(from ahtih llir/ hare hren taken) in order to 


preient Uie practice of torture hy the police for 
the purpose of e\trac1ing confession* *' Steph ,, 
Inbod . 165 

(6) R r. Dahn Lai, 6 A., 509, 632 (1884), per 
Mahomod, 3 , and i iS , 644 , per Straight, J , 
ih., 6)3 ; per Oldheld, J 

(7) In the matter of //iron J/iyo, I Ct L R , 
21 (W7), R V SaliH lal, Q .Ml.. 609 (1884) 
Ste M to construction of thu section, the Madras 
!.»» Journal Jan and Feb, 1895, pp. 31—56. 

(8) I'fr Garth. C J , m r. fferrUmle C/.«a- 
<frt, I C., 215. 216 (1876). 25 W R , Cr.. 36 
but wdHtumof. Stuart, C J.mR.w I’aneham, 

4 A , 108,203(18821, inulUch. Uoweicr. Straight. 
J., ari'ini not to tisio concurred, ami ahich wa* 
rfiasented from by the Calcutta Court iri Ada 
Shil'laf Y, R, 11 C, 305. MI (1897). "Ih. pro- 
bibition in fhia section mint he strictly applinl ” 
R. r. Vaneham, 4 ,t„ 204. per .Straight. J 

(9) It. V. I/emh'ileChunSrr, rupra. 215, Jn the 
nntler of //iron Jfiy/i. supra , R. v. Rahu Lai, 

« 500, K13 (1881) 
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exception or proviso to section. The two sections lay doi'n two clear and defi- 
nite rules. In this section the criterion for excluding n confession is the answer 
to the miestion — to u-hoiii was the confession made •f If the answer is, that it 
was made to a Police-officer, it is excluded. On the other hand, the criterion 
adopted m the twenty-sixth section for excluding a confession is the answ-cr 
to the question — under tchnl cuciinittanccs was the confession made ‘i If the 
answer is, that it was made wliilst the accused was in the custody of a Police- 
officer, the confession is excluded, “unless it was made in the immediate pre- 
sence of a Magistrate.’’{l) Tlierefore a confession to a PoUce-ofJicer, even 
though made in the presence of a Mapstmte. U inadmissiblc.(2) The provisions 
of the section are unqualified, and it is therefore immaterial whether the con- 
fessing party was. at the time of making the confession, accused or not, or 
whether he was in police-custody or not, and whether the confession was piadc 
to a Police-officer in the presence of a Mapstrate or not. When a Police-officer 
has eudence before him sufficient to justify the arrest of an accused, he 
should not, prehminarj- to the arrest, examine him and record his statement. 

The endence of the Police-officer in legard to such statement cannot be 
regarded except as a confession to a Police-officer and is inadmissible under 
this section and is also inadmissible against the co-accHscd.(3) 

In construing this section the term “rolicc-officcr” should be read not in •■police 
any strict technical sense, but according to its mote comprehensive and popu- 
lar meamug.(4) A confession, therefore,, made to the Deputy Commissioner 
of Pobce in Calcutta was held to be madtmssible.(5) The provisions of this 
Section apply to e'ery Police-officer and is not to be restricted to officers of 
the regular pohce-force.(C) The following persons arc “Police-officers” withm 
the meining of this section: police pofc/;(7) daroga ,(8) sub-mspcctor of 
’ ‘ ‘ ’* ”1) police liead-coti* 

” alTsm thePrcsidency 
■' , * ic Police-officers of 

Xative States as well as those 0 ! British lndia.(l5) It is immaterial whether 
such Police-officer be the officer investigating the case tlic fact that such 
person is a Police-officer iiivalidotes a confession.flC) A confession made 
to a Police-officer in the presence and hearing of a private person is not to be 
considered as made to the latter, and is therefore excluded by the section.fl?) 

But a policeman who overhears a conversation may be m the po'ition of an 
ordmarj' witness md competent todcposctowliathehcard It was, therefore, 

• held that the endence of a policeman who oicrheartl a prisoner’s statement 


(1) if r Babu Lai. S A . 60. 632 (IBM), ffr 
Mahroood, J , and r . ib , M4, 643, p<r Ftraigbt. J 

(2) Ib . R T Domun Kahar, 12 W R , Cr 
®2 (1869). if V Jion JioAaii, 24 W 11 . CV . S3 
(1875). m this cas^ thr confrMion was made |o 
the Magistrate, but the report shows that had >t 
been made to the police it would has'e been beM 
tn be madnuMible 

(3) R V Jadab Dat. 4 C W N . 120 (1890) 

(4) if V llurribcl, CAssrfrr. I C , 2"7 515 
(18761. t*' Garth. C J In the matter o( //•«" 
.Viya. I C 1- U , 21 (1877) . R \ iiJl.infl. 17 B . 

pre Jardme. J. it » RaUtHadi.n 
Xiril. 26 C. 370 (Ig'lO) R \ Xajla hala, 
22 n , 235 (Isr^S) 

(5) R T llurrtUif Ihaodtr, supra 

(6) R.v SalfmudJ.n Sl„it, 26 C- WO (1»9^»> 

(7) R. V Ellina, supra. R » A'oaia/iu. 10 B. 
fix 11R-S6) 


(8) if s Pamrlum. 4 A. 108 (1882) 

(0) In the matter of II, ran 1 t' L. 11.. 

21. *wpra 

(10} R s Pagartr hbaha, 19 W K , , 61 

(1873). .Ida StHar. t E . II I . 633 (1885) 

(11) R T Slardonald 10 11 L It, App , 2 
(1672). R r Ptiambnr J,na 2 B 61 (1877), 
R V Piandkanl'nall, 6 II , 34 (1881). R s Babu 
Lai. 6 A . 300 (1884) 

(12) R T Jluitumai Lueinu. 6 N -W I' . 86 

(1873) 

(13) R \ irahmuddm Hktilk, 261 . SeOdH'JiJ) 
irr Xaur Jkaudtr r E.. •• C \\ S . 474 (IfiS) 

(14) E \ Aomn Pop,. 7 >1 . 287 (1883). see E. 
e E4 im. 17 II . 485. 4a6 <18921 

(15) E e .\»7fa Kola. 22 B.. 23.3 (1806) 

(IS) In the matter of II, ran J/iva. I L. It . 
21. fupra 

(IT) R. e ran<i0m, 4 \ . 1<»8. 2<'l. •upra. 
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made iu another room, and in ignorance of the policeman’s vicinity and unin- 
fluenced by it, ^sas admissible: the statement not being made to a Police- 
officer, nor to others whilst m his cnistody.(l) A confession is not taken 
without the scope of this section by the fact that it was made to a person, not 
m his capacity of a Police-officer, but as an Acting Magistrate, and Justice 
of the Peace.(-) In this last cited case. Pontifex, J., while agreeing that the 
confession there m question uas madinissible, added that he did so “nithout 
going so far as to say that this section of the Evidence Act renders inadmissible 
a confession made to any person connected with the police, for there are cases 
in which a person holding high judicial office has control over and is the 
nominal head of the police in his dii>tnct-”(3) If a’ person while in custody, 
ds an accused, gives information to the pobce as complainant iu another case, 
hib statements a® such informant cannot be used as evidence against him on 
Ins trial (4) A statement made to a Police-officer by an accused person while 
in the custody of the police, if it is au admission of a criminating circumstance, 
cannot be used in evidence under this and the following scctionfS) (v. j^osl). 
•■Against/ This section only provides that ‘*no confession made to a Police-officer 
shall he 1 ro\ed as nyoiurf a person accused of any effence.” It may, however, 
be proved for other purpeses. It does not preclude one accused person from 
proving a coufesaion made to a Police-officer by another accused person tried 
jointly with him. Put under such circumatai’ces it would be the duty of tin* 
Judge to instruct the jury that such confession is not to be received or treated 
as evidence against the person making it, but simply as evidence to he consi- 
dered on behalf of the other (0) So again it has been held that statements 
made by accused persons as to the ownership of proj'erty which was the 
subiect matter of the proceedings agauist them were admissible as evidence 
with reg.ird to the oi'nership of the property m an inquiry held by the JJagis- 
trate under section 523, Act X of I8fl2 (7) In tins case West, J., obseived : 
“Confession m this section of the Indian Evidence Act (I of 1872) means, as in 
the twenty-fourth' section, a confession made by an accused person, which it is 
proposed to prove against him to estaWish an ofTcnce For such a purpose a 
confession might be inadmissible, which yet for other purposes would oe admis- 
sible as an admission, under the eighteenth section, ogniast the person uho 
made it (the tweaty-firsf section) in bis character of one setting up au intervst 
in propoftv.ithe object of litigation or judicial enquiry and dispo«al.“(8) 
AdmisaioD An admission made by an accused person to a Police-officer may be proved 

poifcV'* docs not amount to a confession ,(9) that is, if it m not a statement by him 

oaicers. that lie committed the crime with winch be is charged, or a statement suggest- 
ing the inference that he did so 8o where the prosecutor’s watch, chain 
and a sum of money had been stolen from him as be was travelling bj* rail to 
Calcutta, and evidence was tendered of a statement made by the pnsoner to the 
constable who arrested bun to the effect that the watch and Ks. 1,000 had 
been given to lum by his sister, and that he fuid btuipht the chain, Pliear, J., 
admitted -this evidence, olwervinp that there is a distinction m the Act be- 
twten Admissions and ConfeSMOiis (10) This statement was clearly not a 


(il >. 7 IV, i:,. cv. 5» nwg 

(2) U. V. IlirrMf i:^HnAiT. J C.. Cf/7, mpra 

(3) lb at p SIP 

HI r, u.. 51 c., iibOT) 

(51 // T, J/rrrt-Jl-j-am, 10 D.. 3«1 (JVM), jr 

.la-af. 3 U'. P-, tV , 21 (li«ag 
m n \, r,i^mU( jxm. cu.m 
(7) /r f P IS . 131 

(IPM! 

(«' lb, ni. 


(0) It. r. lU 11 L. li , 1pp.. 2 (187J), 

lollonnl in If. i. hiibte I'trthoil, 6 P., SSf) (IPPl), 
7 r. L K . Ml , ttf ano H Kanjnl Mnli. Cr 
Uaf 3ft cf JBIXV. (’*1 n V.IStKPtpt, IWS. 
n y .Vn'-wiinp Owimm,. 1 II I,. P... O. P. f- 
15 {WS}, 15 IV. It., fr . 71. in uluchie 
that the an«»ef ilid not amount to a confwlon 
of Kuilt. hut uaa a atatemrnt of farta which, it 
Iroe, ahnwol that the pruoner wot JnOfieent 
(10) it r -Vu--«h/»raW, tupra. 
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confession of tlie theft or dishonestly receiving stolen property with winch 
he was charged, as it was not a statement that he had stolen the goods or 
come by them dishonestly nor does the statement suggest any inference that 
be was guilty of the offences with which he was charged, but, on the contrary, 
if true, it showed that he was iimoccnt.(l) So where one of the three 
prisoners tried for murder made two statements, of which the first was — “ .Sir, 
I have something to give you. MA gave me this paper yesterday evening 
to keep for him,” and the other was a detailed statement of how the 
dece.ised met Ins death. Wilson, .1., admitted the first statement (from which 
no inference of guilt could be drawn), but rejected the second (which led to 
the'inference that the person making the statement took part in the commis- 
sion of the offeuce.)(2) For an incriminating statement bj- an accused person 
to a Police-officer on which the prosecution relies is iiiadmissible.{3) A state- 
ment made by an accused to the police which does not amount directly 
or indirectly to an admission of any criminating circumstance, is admissible 
m evidence: hence where the accused w-as found carrying away a box at 
night, and when asked by a Policeman on duty about the ownership of the 
box he stated that the box belongs to him ; this statement w-as held ad- 
missible against him. on a trial of theft regarding the box.(4) As was pointed 
- out in the undermentioned case(5) a useful test as to admissibility of statements 
.made to the police is to ascertain the purpose to which they are put by the pro- 
secution. If the latter rely on the statements of the accused to the police as 
being true, then they may, and probably in many cases w ill be found to amount 
to confessions. If on the other hand the statements of the accused are relied 
On, not because of their truth but because of their falsity tliey are admissible. 
They are in such cases brought forward to show' w hat the defence of the accused 
IS, and that as the defence is untrue this is a circumstance to prove the guilt 
of the accused 


26. No confession made by any person whilst he is in the br’accuMd 
custody of a Police-officer, unless it be made in the immediate of 
presence of a Magistrate, shall be proved as against such bSproveu*'* 
person. 

Explanation . — In this section ‘ Magistrate ' does not include 
the head of a village discharging magisterial functions in the Presi- 
dency of Fort St. George or in Burma or elsewhere, unless such 
headman is a Magistrate exercising the powers of a Magistrate 
under the Code of Criminal Procedure, 1882.(6) 


(1) Hut A Ktatfmcnt, altbouih lotendcd to be 
made m aeU-exculpation and not aa » coofesa.on. 
maj nevertheless be an admivcion of a criminat- 
>ng circumstance", and if so, it is cscluded br M 
2%and,:ti, B v /’ondAorinat^, t, R . 34 (1881). 

(2) R V .Ui, 15 C. (1888), fee also 

R t Jogruf, 7 A, Cjfi (1885). in which, how- 
ever, the statement uas held not to amount to a 
eonfcAsion 

(3) R T ^ethtu-,. 10 C. 1022 (18s4), R » 

B R. 3». 37 R r. Saxa. 

U H., jeo, S61 (lvs9), /; V Jam/iaram, 19 B. 
363 (ls9t) 


(4) R V .VoAomed E&raAim, S Bom. L. R. 313 
ll903). distioguishin- R v wonrfortnoM, supra 

(5) R V Aofjol J/ofi, Cr Ref 3ii of 10<J5 
Cal H C. 18th Sept I9C5 

(6) The above section was taken from s 149, 

-let XXV of 1861 (Cr Pr Code) , see /? v Saiu 
Lai. 9 A. 509. 31S (1884). The explanation to 
tbn section was added by s 3. let III of 189|. 
It alters the law as laal down by the ifadras 
High Court lo ^ v Jlamaii;iyya. 3 il . S (1878)- 
See A T Kola. 32 B.. 337 (l«'‘o) Sec 

DOW the Code id Otsuca] Froerd ure fir! V of 
189H) 
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Principle. — The object of this section (ns of the Jast) is to present the 
abuse of their powers by the police.(l) The last section excludes confessions 
to a Police-officer under any circumstances. The present section e-xejudes 
confessions to any one'elsc, while the person making it is in a position to be in- 
ftiieuced by a Police-officer, unless the free and voluntarj* nature of the confes- 
sion Is secured by its bemg made ui the immediate presence of the Magistrate, 
in which case tlic confessing person has an opportunity of making a statement 
uncontrolled, by any fear of the pohce.('2) 

s. 35 {Confesuon lo a Pdict-offietr.) s. 27 {Facts discovered tn consequence of infor- 
mation.) 


COMMENTARY. 

Construe Ttie law is imperative in excluduig what comes from an accused person in 

custody of the police if it iiiCTUnmates him.(3) The prohibition in this section 
must be strictly applied (4) This section docs not qualify the preceding one(5) 
and therefore a confession made to a Police-officer is admissible, even if made 
in the presence of a Magistiate ,(6) but this section ns well as the last, is qualified 
by the following one (7) The twenty-fifth i^ttion applies to all confe.ssions to 
P'ohce-officer.s . the present section to all confessions to any person, other 
than a Police-officer, made by persons whilst m police-custody. These 
last-mentioned confessions arc inadmissible unless made m the jinmedmte 
presence of a Magistrate (fi) But a confession inadmissible under this section 
fi'jain’it the confessing party, might, howeier. be admissible in favour of a 
co-accn«!cd.f9} The word ** Police-officer ‘ ’ m this section include the 
Police-officers of Native tstates as well as tbose of British India. (10) As to 
the meaning of these words, see f*ommeniarv to the preceding section, 

?oHee ewa As this sectum relates to confessions made to persons other than Pohee- 
officers, whilst the accused is in the custody of the police, a confession made 
to such tliird person by an accused whilst the latter is not in such custody is not 
excluded by the section Where, tlierelote, a woman, who was not in the cus- 
tody of the police at the time, mode a confession to u Village Mmisif, whom the 
Court held not to be a Police-officer within the meaning of the preceding 
frection. It was held that the coiifession could not be excluded under this 
section.jlll f'ome sort of custody appears to be sufficient. So w-here the 
prisoners were among certain persons wbohad been collected ” bya police- 
^jolcl on ‘■uspicion. and the police-/i<itf/ had hini'.plf accused them of complicity 
III the ijJtencc, the prisoneiss were deemed to be iii the custody of the 
police (l2) In the undermentioned cnse(13) a person under arrest on a 
charge of murder was taken in n tonya, from the place where the alleged 
ofTciicc was coinniittcd, to (lodlira. A friend drove with her in the tonq<^ 
niul a mounted policeman rode m front. In the course of the journey the 
policeman left the tonqn and went to a neighbouring village to procure a 


(1) K .1/"" Mohun, 21 W. K, (V. 35. 3n 
(IS75(. [or IJirth. J 

(2) In tlio n<'>lt<'C cl //•''<>'< I C L JL, 21 

for .-StU'llr. J.. n //nrrAa/c C’ii>it.rfr. 
I C.. 207. 213 D>>7flJ 

(3) Jt. T. Matiro-,, 10 C.. 102-’. 1023 (ISIM). 

jor Fi. M. J Sn a< to thi- ronatnfrtion of tin* 
•/-rtion, th'* Lnw .TonmsI, Jao apd Frh , 

JSSI. jijK 3S— 41, 

It) It. V. 4 . J»s. 21M prr 

.Sfratifhl, J. 

(•I| r. nmt', p. rn2. 


(9) li V. iMimuH Kahnr, 12 W. IL, Cr., 8- 
(tSeO ) , V. tla/iu Lnl. 6 .V , SOO, 532. T arh 
p 263 

I") ft \. n«lj« L«I. 6 S , wvi J Iff Tie's 

to (. 27, fmt 

(S)^ anlr. p. 160 

{OJ ptlamlirr Jma, 3 JI , 01 (1870) 

(I0> it. r. ^ojln hah. 22 II , Ms (1830) 

(tl( R. >. Samn I'ofi, 7 M.. 2H7 (ISSS) 

(13) ft. T. Kamaha, Hi l! , SM, 530 (l»-l(J). 
(13) ft T. l.rutr, 3ll n, IBS (|M1). 
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fresh horse, the tonga jiieanwhitc proceeding slowly along the ro.u! for some 
miles ^vlthout any escort. In the absence of the policeman tlie nccu^c(l made 
a communication to her friend with reference to the alleged ofTeuce. At the 
trial It was proposed to ask what the prisoner had said, on the ground that she 
was not then in custody, and that this section did not apply , but rt was held 
that, notwithstanding tlic temporary absence of the policeman, the accused 
was still in custody, and the question must be disallowed. In a subsequent 
case,(l) it was held that the custody of the keeper of a jail in a Native State, 
who is not a Pohce-ofRccr, docs not become that of a Police-officer, merely be- 
cause his subordinates, the warders of the jail, arc members of the police-force 
of that State. In the absence of any suggestion of a close custody inside the 
jail, such as may possibly occur when an accused person is watched and guarded 
by n Police-officer investigating an offence, tbis section does not exclude such a 
jailor from gi'*ing evidence of what the accused told him while m jail. 

If the confession be made to a third person, the presence of a Magistrate jiitue 
is necessatv m order to render the confession admissible under this section, immediate 

But a It--,.— <■■■—" -nent, ‘ 

of the time 

in the ■ Act 

XXV of 1861 {Criminal Procedure Code), from which the present section of tbis 
Act has been taken, it was held that, in order to give weight to confessions of 
prisoners recorded under section 149, there should be a judicial record of the 
special circumstances under which such confessions were received by the Ma- 
gistrate showing in whose custody the prisoners were, and how far they were 
quite free agcnts.(9) In another case decided under the same section, it was 
Wi that the words “a Magistrate” mean “any Magistrate” andnot merely 
” the Magistrate hanng ]urisdiction.”(4) The word “ Mnpstrate ” in this 
section includes Magistrate's of Native States as well ns those of British India. 

And BO a confession made by a prisoner while in police-custody, to a First-class 
Magistrate of the Native State of Muli m Kathiawar, and duly recorded by 
such Magistrate in the manner required by the Code of ^immal Procedure, was 
held to be admissible m e'V'idence (5) 


27. Provided that, when any (act is dcpo5ied(6) to as dis- How mu ch 
covered(7) in consequence of information received from a person tionre^v^ 
accused of any offence, (8) in the custody of a Police-officer, (9) cuse^m^’ 
so much of such information, wliether it amounts to a confession 
or not, as relates distinctly to the fact thereby discovered, may 
be proved.(10) 


|1>A T TflfBO, 50 R. 193 (18'J5> 

(2) V Man Mohnn.HW Jl (Y , 33 
(18T5), B T .VifmorfAfl'i Milter. 15 C . SSS 
05R8). 

<3)1? V kodai Kahar. 6 \\ R . CY . 6 (ISM) 

•rt Crimin»I I'roffdurf Cod» m Ifi4 361, 533 
(I) R T lahttlaJtiha 7 Horn H C K, C C. 
5C (IR:0) 

1*1 R T Xojla Aefrt. 52 B , 235 
<«) S. l.Vl of let XX\ of 1861 (tY lY loir) 
tin thu» — • to fcy a po/xrw’ipfrr.* 

»««• [•« ifa*j«t v R.Cr.W. 

1, lIRfiK)] Thf vonlii in il»Uc» «rrr osuttrd 
Id tho tinrndM •»vtioa >ul»litutr<l Vv Act VIII 
of I’S’*', ond tl,f omiiJion h»« l»»a hcr» tTfiiBcd 


A* tlio orction duo ttondo, the fact mat l>o do 
po»cd to b\ mn> one , F«*ld, E» , 45 
("1 S ISO of Ut XXl of 1861 riD thus _ 
" Ditcortrcd 5y Aim, which italicurd vonL, 
wrto onutlodin thcooitadnl iw^tioa lulntitutcd 
b\ .^tt \X1I of 186*^. r pnrt 
(6) N ISO of \(t \.\\ of 1861 ran thus — 
“or tn the cuslod, rtc . c frtl 
<S) Till* word ba^ the %amr mcanioy m m w. 
25 aadin. amit. R > Se^ln Kola. 22 11 . 23.7. 
23h (1896) 

|W'> Thu irstioo rrplacti a. 15>) of .\ct XW 
oll''61(CY lY to]!-) aiamcbdcd Lr.let \IM 
*1 IRS* arc- /f T Ililn Ul. 6 A.. 515, 516 
(lS-41 
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PfiDCiple. — Tbe broad ground f ' 

inducement, or to n Police-officer, or 

of admitting false coniessions.(l) E ^ _ 

pears in a case pro\nded for by tins section, ivlicn the truth of the confession is 
ffuaranieed by the discovery of facts m consequenro of the information given. 
It is this guarantee, afforded by the discovery of the property, for the correct- 
ness of the accused’s statement, which is the ground of the admission of the 
e.vception to the general rule The fact discovered shows that so much of the 
confession as immediately relates to it is ttue.(2} 

s. 24 (Con/essioncausedby indueemenf.) s. 26 (Conf^a^ion by accused while in 

s. 52 (Confession to a Ptdice-offeer ] jioliee-custody.) 

Stepli. Dig , Art. 22 ; Taylor, Ev.. §§ 002, 003; PJiipson, Ev.. 3rcl Ed , 232 ; WjUs, 
Ev., 214 ; Roscoe, Cr. Ev., 49; 3 Ru«s Cr., 482— 4S5.(3) 


OOMMBNTARy. 

tlon of eee. Though the words " in the cusUtd'j of a Police-officeT" might seem to indicate 
that this section was intended to be a pro\nso to the preceding section only, 
and that i‘ % 


thereby, < r, 

been held lo 

tothetnc . m 

given by an accused to a Policc-offi(ei, whether amounting to a confession or 
not, as distinctly relates to the facta thereby discovered, may be proved.('f) 
f But the present section only qualifies the twentv-fiftb sei’tion when the accused 
; person is in t)io custo/lyof the police . therefore. ronfessiQiis to PolififliftfSceraiiy- 
I persons who arc accused, but not m « ustodv, oj custody hut notai cused, 
or are neither accused nor in custody, do not fall wiMim the present 
section. (5) This section also ijiialifies the twenty-fourth section. Therefore, 

whatever the i.iduccmcnt that may have been applied, or made use of, 
towards the accused, there is nothing III iho law which forbids policemen or 
others from, at any rate, going so far ns to sav " In coiisemience of svhat the 
prisoner told me, f went to such and such a place and found such tvnd such a 
thing ” Moreover, they may repeat the words m which the information was 
couched, w hetber they amount to a confession or not, provided they relate dis- 
tinctly to the fact discoscred I6j Therefore, although :i confession may bo 
generally inadmissible, in consequence of an mducoment having been offered 


jl) Stf rawi citrO in the no’f» to »« it, 23, 

26. OHlf 

(■J) R \ Da'jii Ul. 6 309. 313, 517. 

StSllSSt). R T .Sono, 14 B . 260, SO) (1^)- ^ 

Hum Cr , 4S3, Tajlor. Fe . fl02.iS»1 • Ilgt 

not onN ere fonfcr-ioM excloUeil when obtuioH 
nifAn* of inif'ropfr imlurrmenf*, Vol alio the 
art> of Ihr finroner clone Dn,lrr (he inSorn'-e o( 
• uch inducements iinicve confirmed 1>> the findinfl 
ol the prorwfl.t ; for the aame inRwnce whVh 
mrht jirraluic a (,foun<Iir*« ronfrafion nilffht 
j)r,«lu<e proundleM condiuf ’* 3 J!ua« . tV , 41*5. 

(3) .Si to the EnRlwh aolborilica, ae« if. r. 
.Vail, J4 II., 2(W.2i1S flBhO); if. % Bama TltrtijM. 
3 Jl , l.\ 17 flSTS). if. ». if'/** Lnl.a X. flO'l. 
517, MT Ill'S!), 

(() ivid. Et, HS. It T. /’oiwree SMn, 19 
U'. 11 . Cr.. .11 (ts73I: and <rr Uiulrr the oM law 
B. T. i'«l!4 Gnu, t \Y. n.. Cr, 19 llt'Mj; S. T- 


Jora //nv-. 11 Horn H C II., 213 (1871). It- 
\ Rama Rirapa, 3 R . 12 (1878) , if. r. Paneham, 
4\ I08(l«s2l, « ' RoCi. tof. 6 .S.. SOd, F H. 
(1S84). Idu .S*.ldrir \ A.. 11 C, 633 (1S85). 
R \ A'amnfio, III B, 595 (I8S6), if v. Xaiu>, 
M 11.260 (I8S9) Stt (tencrally a* to the eon- 
tlrurtion of this section, the Miulrni Laie Jour- 
nal. Mpra. P 74. et . March. 1803, 133. it t'l • 
April, 1803 

(5) if T IMh Lai, 6 A , OiVi. 313. 531. 53i. 
F II (18S4), fn Oldfield and Mflhmooil. JI. 
r. f-ef 

(fl) /f \ DnhuLal.C V . .109, 515, per .Struck' 
C. J. . ih , fir HroiIhur*t, J. cili/ie Tajlor. 1’* , 
J Oi* Iconfrn, %.,r .Mahmo.»l, .1 , i4.. 311 ; or>'l 
if. T A’anr/Wu, Urilily -Nufee (1883), 233 ; ♦<« 
aluo to the aame cITect, n't . that * 27 doe* not 
qualify » 2|. if V. Miftumal Luehon .1 X -W I’., 
««(I873)J , if T. Rama IUtnfa,3\\ . 12. 10 (I878J j 
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vithm the meaning of the t^\ enty-fourtL section, yet if niiy fact is deposed to as 
discovered in consequence of such confession, so much thereof as relates dis- 
tinctly to the fact thereby discovered may be proved under this section. But 
though the present section qualifies the twenty-fourth section, it vill not be 
applicable in every case that falls within the scope of that section which enacts 
that confessions unduly obtained arc irrelevant whether the confessing party 
was in custody or not. But t he present section refers to_confession‘^made Jiy^ 
accused persons in custody. Therefore confessions made by persons when ac- 
ttl5IRt*but not in custody, or in custody but not accused, or neither accused nor 
in custody, will not he rendered admissible bj* tlie present section even if there 
IS discovery.(l) This section, ns a quahheation of the imperative rules contain- 
ed in sections 24 — 26, should be stnctlv construed and applied (2) The words 
“any fact” are qualified by the word “discovered” as used m the section : 
under the present section, it is not every statement made by a person accused 
of any offence while in the custody of a Police-officer, connected with the 
production or finding of property, which is admissible. Whatever be the nature 
of the fact discovered, that fact must, m all cases, be itself relcfant to the 
case, and the connection between it and the statements made must have 
been such that that statement constituted the information through which 
the discovery was made, in order to render the statement admissible. Other 
statements connected with the one thus made evidence, and thus mediately, 
but not necessarily or directly, connected with the fact discovered, are 
not admissible (3) “No judicial officer Idealmg with the prosnsions of this 
section] should allow one word more to be deposed to by a Police-officer, 
detailing a statement made to him by an accused, in consenuence of which he 
discovered a fact, than is absolutely necessary to show now the fact that 
was discovered is connected with the accused, so as in itself to be a relevant 
fact against him. The twenty-seventh section was not intended to let in 
a confession generally, but only such particular part of it ns set the person, 
to whom It was made, in motion, and led to his ascertaining the fact or facts 
of which he giscs e\Tdcnce.”(4) The test of the admissibility under this 
section of information received from an accused person in the custody of a 
Police-officer, whether amounting to a confession or not. is — “ Was the fact 
discovered by reason of the information and how much of the information 
was the immediate cause of the fact discovered, and as such a relevant 
fact ’”(5) 


pfr W«t, J — " It u not prrlendrf tbst 
dwcONfry of facts, through information dernrd 
Irom K, ocrurml after that statrmrnt was made 
its defect, as made under undue mfiuence, there- 
fore, was not and could not be counteracted in 
the only possible way” This qualification ■.( 
the rule enacted m s 24 b> that enacted in the 
present section is in accordance with the Fng- 
lish law upon the subject see Tavlor, Ec , | 002 
The question does not appear to hate been dis. 
cussed by the Calcutta and Madras Courts in anc 
reported case But under the corresponding 
auction of Art XX\ of 1861 (s 150). it was Arid 
by the former Court that where a I’olice-ofEcer 
had offered an inducement to male a confeesion 
no part of hi« evidence, at to the discotrra of 
fads m consequence of such confee-ion. waa 
admi«ibV. I? T M.e... V.tr, h W R.Cr.13 

(1867): we also B.a,., v 0 W. m 

Or-. 18 . IT (IvfiS). 

(I) .See note (6b p. JTI. 


(2) A « /'awcJbiM 4 \ 198(1882) see .Idie 

.SAiMor r R II C KJ5 642 (18h5i In t 
Rnm CAoraw. 21 1\ K lY . 36 (1875) 

Jachaon. J, commented upon a prevailing 
lendeoey to di<Te.mrd the provisions of a 26 of 
the Evidence .let which has occurred in this 
raae. aa well aa in others recourse being had 
although not justified bv facta, to the proviso 
contained in a 27 

(3) R I Jon II Bora It f I'. 2(2 

(1874) 

(41 R V Ba’.m Im! 6 \ 546 (I8«4). per 

Straight. C f . cited and adopted bv Xoms. J , 
n .Urn SAMar v H II C 635. nil (18V5, 

(SI R V <o<e»er If Jl . |53 (|8S8). 

in which It was also said that the reasonable 
construction of s 27 u that, m addition to the 
(art discoreted so much of the information at 
was the immediate rau-o of the discorery is Irgat 
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The word “discoveiy ** may either mean the purely mental act of learnnig 
something which was not known before to a person, as the mere mental act of 
becoming aware of something after hearing it stated ; or, the physical act of 
finding upon search or inquiry some thing, or material fact, the existence or 
the exact locality of which was unknown till then. It is in the latter sense that 
the \voTd IS used in this aectiou. that is. m the sense of a finding upon a search 
or inquiry of articles connected with the crime or other materialfact ; the 
reason being that it is only this kind of discovery which proves that the inform- 
ation, in consequence of which the discovery \\a8 made, is true and not fabri- 
cated. The statements admitted by the section are staten'enh iireccding finding 
wpon starch or inquiry (1) It is not noiv necessary that the discovery should 
be by the deponent ,(3) if the latter be a Pohcc-ofiicer investigating a case, he 
will not be allowed to prove an information received from a person accused of 
an offence in the custody of a robce-offtcer, on the ground that a material fact 
was thereby discovered by him when that fact was already known to another 
Police-ofliccr When the Police sneceed in discovering property in conse- 
quence of Information received from an accused, jt is not competent to the 
police to replace the property in the place whence it is discovered and to ask 
the other accused to produce the pioperty because there is no further dis- 
covery under this section as against the other accused.(f) While statements 
pteeediug finding upon search or inqmiy are admissible under this section, 
ou the other hand, nine statfiiiciits, which lead to no physical discovoiy after 
they are made, are inadmissible (5) In the case of statements made 
imntnitj out the scene of the crime, the general rule is that if a prisoner 
points out or «hows the scene of the offence and objects around as connected 
tJierewith, end inuhe-* contemporaneous statements in reference thereto, his 
acts may be given in cvnlenee. as amo'uiting to “ conduct ’* relevant under 
the oiglith section ante, but the aecompanytug statements are not admissible 
under the present section, there being no such ** discovery ” as is required by 
it, nor do they fah withm the hrst E.xpUnation to the eighth section, and 
are therefore wliolly excluded (6) So where the prisoner, besides tlie formal 
recorded confession, nude a confession to the Police-officers before and during 
his pointing out particular places and particular aiticles said to have been 
connected with the murder of which he was charged, West, J., observed : “ A 
confession of murder made to a police-couatable is not at all confirmed by the 
prisoner’s saying, ’ tlus is tlic place where I killed the deceased,’ and when, 
startmu from the pointing to a ditch or a tieo, a long narrative of transactions, 
some of them altogether remote from any connection with tbe spot indicated, 
is allowed to be deposed to as a confession by the prisoner, the intent of the 


(1) 5'«‘rheMadriifLs» journal, March 
I8W, jip. SO, 8.1 , /!■ >• Jora Jlatj , J1 Jlom 11. C 
It . 312 (1871) ■ It y Jlamit liimpa. 3 11., 12 
(1878) ; K. .Yana, 14 I5.,2C(» (!««»). In all 
th'- raws 'Dn<lrr Ihi* arctiun ikhtav the date. 
m'litii were helJ to be ailniienibir, the "du. 
enrery” »»* el arteje* or irtbermalenal 
fiuts Tlie •Fctiipn, M tliui bnilmtAoJ enact* 
the **me role M i* (t>ri n in Tailor, Pi., 
J} IM(2, Om (R. r. R-iw/i Htrnpi, aopra. 17; 
R T .Yalta, iu]>ra, 28S) i (or an riami'te of an 
oilniMion »uUir<)oent to tlia'-orrir, wrt It, w 
Aamal P.lrrr, 17 W. 15., (V . .10 (1872) 

(2) Ufi'ler 0. ItO, .let .\.\V of IMl, the word* 
•ere ** ducOTcrrd ty him the itaiuHoI aord* 
late teen oihittrd in ihe pretenc actlion. 

13) AJ* t-SMar r. R, IJ C. MS. MS (!««). 


<4) R V Rrdya. 2 Bom L K, ICWI (ISOO) 

(S) R \ Ramn B,rapa.3 B., 12 (1878); *“ 
the Madraa i.aw Journal, tupra, 81. 

(•) /4. 82, R V Jpra II llont. JI C. 

U . 312. 216 11874) ; H v Rama Btrapa, 3 B.. \3. 
I®, 17 (1678) ■ that H. ttMummg the acco/nponying 
ilalcment* to amount to confeeeioDS ; the role, 
however, u lo gurh »taicmenf* when wore )>srtl- 
colerly *t*trd, ap|«par» to be that if euch *t»te- 
menta are really explanatory of the 8Cte they M' 
romptny they may be proreil (R. y, Jora }la*3>< 
aupra; SIS, 218; R. v Bama lUrapa, *upr», 17), 
aubject, however, to Ibe further proviso lb»t 
a a, (u far oj it lulniit* a •tatement ft" inrluJtd in 
the word “condurf/' cannot odmit a etatenienl 
aievlilenee which would In ehut out by **- 23, 28 I 
R.r. .Va«a,14 II ,2«i>.2Cl(t8S'l) 
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Evidence Act is not fulfilled but defedtcd.”(l) Fiom the statement, “ This 
IS the place where I killed the deceased,” there is no ” discovery ” within 
the meaning of this section, and therefore no guarantee of tlie truth of the 
statement ; and further, the prosecution had not, m the particular case, shown 
that anv act done by the accused had been so explained hy bis statements as 
to make the latter admissible under the first Explanation of the eighth sec- 
tion. Similarly, in the case of statements accompanyttig production of articles 
the general rule is that if the prisoner himself princes or delivers articles said 
to be connected with the offence, and contemporoueonsly makes declarations 
as regards them, the act of production or delncry itself may be proved as 
“ conduct ” under the eighth section, ante ; but as tbcrc is no “ discoverj*,” 
the accompanying statements are not admissible under the present section, 
nor under the first Explanation to the eighth section, fln^c.{2) So where a 
Pohee-officer deposed that the accused told him ‘"that he had robbed K R of 
Rs. 48, whereof he had spent Rs. 8, and had Rs. 40,” and that be, the 
accused, made over Rs. 40 to him, the statement was held inadmissible, as no 
facts were discovered thereby. ITie High Court disapproved of the opinion 
of the Sessions Judge who had admitted this statement on the ground that the 
confession was the necessary preliminarj* of the surrender of the Rs. 40, and 
that the surrender must necessarily have been accompanied or immediately 
preceded by some explanatory statement (3) But where the accused makes a 
statement as to the locality of certain property, and o'/Ici, and upon such 
statement, the police accompany h*ni to the locality, where upon arrival, the 
accused by his own act produces the property, such statements may lie admis- 
sible as leadms to the discover)' of the pioperty(4) (v post) 

In the first place, whatever be the nature of the fact discoxered, that fact '*inconse- 
must, in all cases, be itself relevant to the case, and the connection between it 
and the statement made must have been such that that statement constituted 
the information through winch the discovery was made, in order to render the 
statement admissible.fS) In the nc.xt place, the practical test to determine 
whether or not there is such a connection between tbe information and the dis- 
covery has been stated to be as follows : — ‘‘In regard t > the extent of the words 
‘ thereby discovered,’ we may derive some assistance from tlie test applied by 
the Courts in dealing with proximate and remote causes of damage, namely, 
w'hether what followed was the natural and reasonable result of the defendant’s 
act.{6)” It Was formerly held by the Bombay and Allahabad Hich CourtsfT) 
that where an article said to be connected with au offence was produced by the 
party himself after giving information m respect of it, the article could not be 
said to have been discovered ‘ ‘ m con8e<]uencc of the information ” It was 
said that in such a case the article is discovered by the act ot the pnrtij and not 
in consequence of the information. But this view was subsequently dissented 
from m, and (so far as the Bombay Court is coiicenied) overruled by. a t8se,(8) 
m which the facts were as follows The accused, m the course of tlie police- 

(1) riJ.T £ir<ipa, «upr», 16, 17 (6), p 273 to accompanying itatement* 

(2) If .tora 11 Bom II C R.. 24* and Taylor, Ev .{ 903 . 3 Ruaa. Cr . 4S4 
(1874), in thia caae the first prisoner produced a (3) .4rf« Shildar t R , supra, 640, 641 
bill-hook and Imfe from the field, and the second (4) R t A’aao. 14 B . 2GO (1889), v 
prisoner a (tick, and each made a certain incnini- <5) R t Jon llat/t, 11 B H C 15 . 24d, 244 
Batory statement which the Court ktU to be mad. (1874) 

miasible both nnderthwsectionimce there waa no (6)^ t .Vaao. 14 B SCrfl. -67 (lse9). frr 

discoTery." and imder a. 8. Explanation (1), Jaidme. J 
JthoaeTerlrUthattheactacfthepnsPneraconH (7) * t 4 4., 198. 204 (1952) . A 

hejTOvedjfi v I’oacLim, 4 .k.. 198 (1882). T Lai. 6 .k , SO, S44 (1664). prr Straight, 

tn R. t. RoKolka, 10 B . .WS, 597 (I9$6),.4dB J.. £ T. AaasalKi. 10 B . 59S, 597 (1656). 

5*.ldor V A , 11 C.. W5.64('. 641 (1985), T o«/c, (b) Vaao. 14 B . 260, (1699). 
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jnv’estigation, was asked by the police where the property was, and replied that 
lie had kept it and would show. He said that he had buried the property in the 
fields. He then took the pol’Ce to the spot where the property was concealed, 
and with his own hands disinterred the earthen pot in which it was kept. It 
was hehl that the statement of the accused that he liad buried the property ni 
the fields was admissible under this section, as it set the police in motion and led 
to the discovery of the property, and that a statement is equally admissible 
whether it is made m such detail as toeiiable the police todiscover the property 
themselves, or w hether it be of such a nature as to require the assistance of the 
accused in discovering the exact spot where the property is concealed. This 
view of the section has also been adopted by the Calcutta High Court.(l) 
Froman Section 150 of Act XXV of 1861. as amended by Act Vlll of 1869, was 

Mnmcusto re-embodied in the twenty -seventh section of the Evidence Act with slight 
alterations of language The only alteration on which any stress can be laid 
la the omission of the word ■“or''',(2) tins shows tliat the operation of the 
proviso IS restricted to information from an accused person m custody of the 
police, and docs not apply to infonnation from accused persons not in custody of 
the police (3) ft would appear, therefore, that m order to bringa case of discovery 
within the scope of this section, it is necessary that the party making the state- 
ment should be both accused and ni cuslodi/ at such time and that (a) a coii- 
fesiion obtained by inducement under the circumstances mentioned in the 
tw’enU'-fourth section , or (i) a confession made to a Po]ice-officer.(4) will not 
be affected by the operation of the tw-enty-seventh section when the person 
confessing is at the time (o) neither accused nor in custody , (i) in custody but 
not accused ; (c) accused but not m custody. — notwithstanding any discovery 
in consequence thereof ; (cj a confession made to anv person other than a Police- 
officer by a person who was at the tune in the latter's custody, but not accused, 
IS inadmissible, even though ic may lead to discoiery, unless indeed it W’as made 
III the immediate piesciice of a Magistrate 

Where a fact is discovered m consequence of mformatio.i received from 
one of several persons charced with on oflence. and when others give like 
information, the fact should not be treated as discolored from the information 
of them all Jt shonid be deposed that a particular fact 1ms been discovered 
from llie mformation of .fB. and this will let in mucJi of the information as 
relates distinctly to tlie fact tliercbv discos cred.fS) lu the case of Balxi 
Ln},{Q) S'traight, J , obsen'cd as follows ' I bave more than once pointed out 
that It is not a proper course, where two persons are beiiitt tried, to allow a wit- 
ness to state • they said this,’ or ‘they said that,’ or ‘ the prisoners then said.’ 
If IS certainly not at all likely that both the persons shonid speak at once, and 
It IS the right of each of them to have the witness required to depose as nearly 
as possible to the e.xact words hedndividually used And, I mav add, where 
a fit.iteiiieiit is l-eing detailed by a constable as having been made by an accused, 
in consequence of witich be discovered a certain fact, or certain facts, the 
strictest preiisiuii should be enjoined on the witness, so that there may he no 
room for mistake or misiiiidcTstaiiding. In detailing statements of tins kind 


(1) L'jtl Htnrmhran'rr \. Cifma Xatiifi, iS 
C , 413 (IS'Jf) ; sml sNo fi », fiaftmt fkait. 
Ml W i:.. Cr . 57(1^73). in i>t.irb riKr thv {••rt} 
himvlf prf"lur»Hl ftp (ifnj'pff*. 

li) s. ISO, r»n " flcctt«rl «*1 ant **pnpp in 
,1.' fu*lMr ol a IVliCP.officpf ” 

(31 n \ U<t. 0 A , &•>•. CIS (IRHI). prr 

III lli'M. J , Tlip Ma^Ira* Ijtw aournsl, tuprtt 
JI'- IS", 1*''!'/ 

{*1 fi. T. Lnt.fi A. on (mS4); “A 


ponfwion tniulp lu n Tolicp.p/Iicpr l,} a pinon 
wIm, It not in flic ru.fnilynf tlie pnlirp. pun fhouijli 
aurb ponfpMion Ini to df>rovpr5, nouM not Lp 
B« linn»il,|p in pTiiipncp, lipcari.p U eoutl nof tall 
an<)rr llip pnrt ipw nf > 27 wliicli u rr«lric|p<l to 
ja-noni “in M' fo.Wy o/ a PoU^Hiftr.’' 

JI»Htnw«l. J . »iv'l *rt jtT OMfiplJ, J., at p. 515, 

utipri- 

(5) fi r. fiam CAuro. SI W . It . Cr.. 315 (ISrjJ. 
(«> fl .1 . SliO (t«Sj) at pp. 045, ooa. 
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which are alleged to have led to discover^', it h of the es'ienec of things that 
what each prisoner said should be precisely and separately stated. If the 
witness was not clear upon this point, and the witness refused to be more 
explicit, the Judge should have paid no attention to it.’ ’ 

Upon this question there is little or no difference in ■* ‘ ’ 

High Courts.(l) Assistance in the construction of tl 
distinctly to the fact thereby discovered” may be der 

tion of the principle upon which the enactment containeii in tins section is 
founded. Statements admissible under tWs section are so admissible because 
the discovery rebuts the presumption of falsity arising from the fact of their 
being made under inducement, or to the police, or to others while in police- 
custody. The discovery proves not that the whole, but that some portion of 
tbe information given is true, namely, so much of the information as led dircclhj 
and immcdtatchj to, or was the proximate cause of. the discovery : only such 
portion of the information is guaranteed by the discoven', and hence only such 
portion of the information is admissible. A pn3''ncr’s statement as to his 
knowledge of the place where a particular article is to be found, is confirmed by 
the discover}’ of that article and is thus shown to be true. But any explanation 
as to how he came by the article, or how it came to be where it is found, is 
not confirmed by the discovery, and as the presumption of falsity as to these 
other statements is not rebutted, therefore proof of them is prohibited. In the 
words of West. J. : ‘* It is not all statements connected with the production 
OP finding of property which are admissible ; those only which lead immedtatehi 
to the discovery of property, and so far as they do lead to such discovery are 

a eriy admissible Other statements toniiected with the one thus 

i evidence, and so mediaicly,{'2) but not necessarily or directly, connected 
with the fact discovered are not to be admitted, as tins would rather be an eva- 
sion than a fulfilment of the law. which is designed to guard prisoners accused 
of offences against unfair practices on the part of the police. For instance, a 
man says : “You will find a stick at such and such a place I killed Rama 
with It.” A policeman, in such a case, may be allowed to say he went to the 
place indicated, and ^und the stick; but any stateroeiit as to the confession 
of murder would lie inadmissible If instead of ‘you will find,’ the prisoner 
has said, ‘I placed a sword or knife m such a spot,’ where it was found, that 
too, thouch It involves an admission of n particular act on the prisoner’s part, 
is admissible, because it is the information which has directly led to the 


(l) I’lr Sarj^nt. C J . in /f. .Vo*<J, U B, 

sao. 2C3 (ISSO). and are R i Commtr Sahib, 13 
M . 153. 154 (ISSS) 

The rtlcTanty ol mrdiale connertion appeal^ 
to belhr of Ihe raaeof A v Payont 

Shahf,, 19 \l R .Cr . 51 <18731. in whKh a wider 
conalfurtion waa put on the wonla '* aa rrlatea 
duUncMr.* aoaa to admit not oal} aomochoflbe 
Information aa leada directlvand Immediatelr to 
the diacorerj of the fact, but alao the |Kirtion 
which lead, mtdialrly b\ may of ripUnaCion. 
Though Urodhucat. J , xn referring to thia caae to 
R.r. S .5i'n. at p SIS(I8S1). Mrathat 

no differtnee la noliceahle in the rulinga of A t 

I’ajonr Shtiha. tnprt, . R v Jonj llorii, jxxt , R 
r, I’atfham, 4 A., 19S (lisj). ai to the estent to 
which at atementa or eonfea«iona of acruaed peraona 
ran I* proreil by a police-oSerr under a. J7. It >a. 

homeTrr.aubmittedthattheroUnsinA r Pajant 
4V, LE 


Shnha. fopra. is not reconcilable with the prm. 
eipir laid down in A T.Jcn Ilatji, 11 Bom H C 
K . 242(1874). A. t Rama Rtrapa. 3 B . 12, 17 
(1878) . R r Baba La}, 8 A . 509 (1834) , Adu 
ShUdarr A . 1 1 C . 635 (18S5) . A t Commit 
SahPi. 12 31 . 153 (1833) . A r Sana. 14 B . 2S0 
(18S9). and IS indeed rirtuallv oterruled by Sdu 
Skitdar T A, aupra referred to in Leyal Acinrm- 
(niiirer v CArtaa .Va.Aya. 25 C. 413 (1897). e-e 
Tbe Slwtras l.aw Journal, npra. April 1393, p 
129, tt acf .mod Field, Er . 146 In the laat cite.! 
raae, it waa aaa! per Canerjee. J . ‘ The view I 
taLe la in no waj mconaiatent with that taien b\ 
the Court In Ada Shtldar v A . aa the part of the 
intonnation or itatement that la here u>ed aa 
mdenee acamat tbe acrtrwl node a. 27. reta’ea 
diatioctly to tbe fart Iherebr diworrml air! dewa 
not beyond it." p. 416. 
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disCQverj'i and is thus distinctly, and indopeudentJy of any other statement 
connected with it. But il, besides this, the prisoner has said what induced 
him to put the knife oi sw'ord where it has keen found, that part* of Jus 
.statement, as it has not furthered, mucli less caused, the discovery, is not 
admissible. The uord.s m the twenty 'seventh section of the E^^d^nce Act 
‘ whether it amounts to a confession or not ’ are to be read as qualifying the 
word ‘information’ in the immediately pieceding context, not the words so 
much and the effect is that, although ordinarily ji confession of an accused 
vhilc in custody vvould be wholly excluded, yet if, in the course of such a 
confession, information leading to the discovery of a lelcvant fact has been 
given, so much of the information as distinctly led to this result may he 
deposed to. though, as a whole, the statement would constitute a conlessiou 
which the preceding sections are intended to exclude.”(l) So wheie two 
per3ons,.._B and R, accused ol offences under section 414 of the Fenal Code, 
gate information to the police which led to the discovery of the stolen 
pr -perty (this information being to the effect that the accused had stolen a cow 
and calf, and sold them to a particii/ar person at a particular place) the Appellate 
Court observed that, "If he (the flessioius Judge) had applied, as he should 
Iiave done, the pule thereby (section 27) laid down, he ought to have held that 
that portion of /)’* (the pohcc-witncss) statement m nhich he deposed ‘they 
said they got ’ (I suppose this was intended to mean stole) * the cow- from // J'.' 
' they said that they had stolen a cow and a calf,' “ tliey have stolen it from 5 (», 
of Jaitpup.’ ‘ they had stolen a gout in Beiupur and sold it,’ was inadmissible. 
The only fact about the cow and calf winch was admissible distinctly reUtiiig 
to tlie discovery of those animals at A It w as tliat they sold it at Jiadanpur 
to him. As to the goat, there is nothing to hliow from the constable’s deposi* 
tion, that it waa iti consequence of wh.-it the atcuicd told him that he found the 
goat in Clielganj.”(2| So also where the prisoner told the police that certain 
cloths had been left by him w-ith some of the prosecution-witnesses, ond the 
Se.ssions .Judge was of opinion that tJie statement of the prisoner that he bad 
left the property with these persotis should not be proved in evidence, but only 
that he said that ccrtaui property would be .so found, the .Madras High Court 
held this view to be wrong, observing , * ' Tbc leaHonablc construction is that, m 
addition to tbp fact discovered, so niufli of the information as was the ininie* 
diale cause of its discovery is legal evidence The statement made by the 
prisoner in this case, m., that he had deposited the cloths produced with the 
witnesses, who delivered them up on demand, was the pro-ximate cause of their 
iliscovery and was admissible in evidence. If he had proceeded further and 
stated that they were cloths which he stole on the day mentioned m the chaige 
Jroin the complainant, that statement would not be evidence, foritwould be 
only iiitroductory to a further act on his pari. ’-Jt.. that of leaimg the cloths with 
the witnesses, and on that ground it would not be the immediate cause of, or 
tlie necessary preliminary to, the fact discoicrrd The test is : ‘wns the fact 
discos cred by reason of the information,’ and how much of the luformatioii was 
the immediate cause of the fart discovered, and ns such a relevant fact 
Atr.ain, an accused was charged under section 411 of the Penal Code, with 


(1) K.v. Jem tlaiii, II ISon>. II. f. 2«. 
241. 24a <1X7411 aria trr H. t. AiIim Utraft, 3 
U. 12. 17 (1878) 

(2) H T Itofm Lai, S .W. t**!. 019. AVI. prr 

isiraichl, J <|XS4|. «nri v. ftr tlMfirU. 

J., sihI .sis. \aT IlrnJIiDnt, J Tlip rx(a«nitK«> 
of .Slrsl^hl. J , M to l(,e iiirUMiif of • S7 («t |i. 

048 ) WM foDovrd |.y (he ('•Iiufto Ili^h CWrt 

^uAi^kk.Hnr «. H., 11 V,e3\ (Ml fISSS) m t« 


tlie roiifn^innsl s(atrnirtit« to hIikIi raao 
jrj^ 1K8. le-l 

(3) Jl. >. /'omwjr 12 \I . 153 (J«J<S) llio 

(X>urt eadf^l • " Itiri flf.pearK to im tulMtnnIiirll/ 
til" firinfiple on <«hiih Ite r»rM-r» ir(w<fl«»l In .(rfr* 
f-htlJar T. }' , U T. i'aneham, Aiid ll- v J''"* 

Itat/t %erv ,t at p. 154. 

Hai ». ft. (lOfW). 31 M. 127 
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disboHcstly reccivjjig stolcH property. In the course of the police-nt\ e^tigaUon 
the accused was asked hy the police where the property was. He replied that 
lie had kept it, and would show. He said he had Imricd the property jn the 
fields. He then took the police to the spot where the property was concealed, 
and with his own hands disinterred the earthen pot in which the property was 
Kept. The Court held that the statement by the accused, that he had buried 
the property in the fields, distinctly set the police in motion, and led to the 
discovery of the property. Hut the statement that “lie had kept” the prop- 
erty was not necessarily connected with the fact discovered, and was therefore 
not admissible (11 

28. If such u confession as is referred to in section 24 is confession 
made after the impression caused by any such inducement, threat, «mo“aiof 
or promise, has, in the opinion of tlie Court, been fully removed, it 
is relevant. 

threat, or 
promise. 

principle. — If a confession has been obtained from the prisoner hy undue 
mean', any btatement afterwards made hy him under the influence of that 
confession cannot be admitted as cvidencc.(2) Hut the confession m the case 
mentioned in this section is deemed to be voluntaiy and is received as the 
result of reflsction and free deterimiiation, unaffected and unindiiced by the 
original threat or pronii8c.(3) 

8. 2i[ConfeiUonenwfUb’/VKlu''€nunt) e. 3 (“ ffefemn/.”) 

8. 3 <** Court.”) 

.Steph. Dig., Art. 22 ; Roscoe, Cr. Ev., |2tli Ed.. 41 — *3 ; Taylor. Kv., 878 , 3 Russ. 

Cr., 4S8^03 ; Phipson, Ev., 3rd Ed.. 22<h 230 , WiIK Ev., 213 ; Field, Ev , 149. 

COMMENT ART 

This section forms an c.'ccepttoii to the law pro ’ ' ’ ' ‘ ‘ , 

fiection.(4) and as a (qualification of that section sh ' 

it. The impression caused by the inducement may 
lapse of time, or by an nitcrveiims: act, such ns a CAL 

of superior authority ,(5) to the person holding out the inducement. An induce- 
ment mav continue to opemte on a man’s mind for a considerable time after 
it was uttered .(fi) but, on the other hand, it may be altogether removed by 
subsequent statements which precede the confession, and which clearly inform 
the defendant that he must e\pect no temporal advantage from making one.f7) 

Thus w’hcre a Magistrate hud told a prisoner that if the latter would confess he 
Would use hi!, influence to nhtaiii a pardon for him. and had after(\ards receded 
a letter from the Secret.irv of ^tnte refusing the pardon, whicli letter the Magis- 


dl R V .Y<iM.UU.,J«O,JtJ(lhs 0 ) 

(2) 3 r.i]«.Cr 

(3) Rff DotM, frwl •ml IntmliKtioii. anfr 
«* «tso «. S4. o »0 . ^(^ph JJis , AH. S-J. 

(4) ff. /‘oarAnn. 4 A , IIS. Jul (IJk.). 

(5) R. \ Limgnlr. 1 Thillip*. Ft . 4l4 . »<»«»•. 
I2th W., 41 [the |<n«onpr oq brins t*l.rD intoco*. 
Ifalv hvj lirrn toIJ Lt s prreon«ho <.»me 

the M>o»t«bla, th»t »l Kcpuld l<* letter {or him f« 
O 0 Bfr»» ; but on hi, bring rtuninnl Iv^f. wr thr rom- 
riittiag M»gi»(rate on thr {olloumg d»j. he •»» 


fn,|npDtl) oautionrd b\ thr Magi«trate to mt 
BO thiDg ngaiiiat hiin<«]f . • roofruion uixlrr tbrv 
rirriunrtaDrr* (.rforr the vm ho].! to 

1,0 elrnrir ndmistiblr; . e r I}al>, 1 1 I o*. 6sS ; 
R \ itoetfr. I l*hilliF«. Kr . 414 . Fv.. 

l2lhEJ.4l t 61' « i’.4it4 .,rrI>Lip- 

•on. Ft . 3nl Ed . 236 , nrM. Et . 149 . NoHon. 
IN.. 166, 167 1 *t to the stalutorj- torn) of Timmr, 
err II AI2tK-..('.42. a. IS. 

(6) Wina.ET..;iS.ff.T //r>r.». I C. t Jl . 334. 
1*1 n.:K.r.CU^i.tC.i.l\. 221. 
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discoverv, and is thus distinctlv-, and mdepeudeiitly of any other statement 
connected ■'Nith it. But if, besides this, the piisoner has said what indnted 
him to put the knife or sword where it has been foiuid, that part' of his 
statement, as \t has not furthered, much less can.sed, the d!scn%'eTy, is not 
admissible. The nords in the twenty-se^e^th section of the EWdenie Act 
‘ whether it amounts to a confession or not ’ are to he read as qualifying the 
word ‘information’ in the immediately preceding context, not the words 'so 
much ;* and the effect is that, although ordinarily u confession of an accused 
while m custody would he wholly excluded, yet if. in the course of such a 
confession, informatiou leading to the discovery of a relevant fact has been 
given, so much of the information as distinctly led to this result may he 
lieposed to, though, as a whole, the statement would constitute a confession 
which the preceding sections are luteiuled to exclude.”(l) So where two 
persons,. .B and R. accused of offences under section 414 of the Penal Code, 
gave mfo'nnation to the police which led to the discovery of the stolen 
pr perty (tlus iiifoniiatioii heuig to the effe<t *i.- - - 
and ca'f ' '' 

Court i * ' 

liave d , uovMi, ne ought to haie held that 

that poiuwn oj il -I (the police-witness) statement m which he deposed ‘they 
said they got ’ (I suppose this was intended to mean stoic) ’ the cow from B?'-’ 
‘ they Said that they bad stolen atowandacalf,' ’they have stolen it from S ('• 
<j{ Jaitpuc,’ ■ they had stolen a goat m Relupur and sold it.’ was inadmissible. 
The only fact about the cow and calf winch was admissible as distinctly relating 
to the discovery of those animals •it A R J\ was that they sold it at 5radaiipur 
to lum. A"! to the goat, there is nothing to sliow from the constable’s deposi- 
tion, that It w-ns m consequence of what the accused told him that he found the 
goat ill Chelgauj ’ ’(2) So also w here the pris^oncr told the police that certain 
cloths had ueen left h) him with some of the prosccntion-witnesses, and the 
J^esaions Judge was of opinion that the statement of the prisoner that he had 
left the property with these persons should not be pros ed m evidence, but only 
that he said that certaui property would be so found, the 31adras High Court 
held thii view to be wToiig. obsernug "The reasonable construction is that, in 
addition to the fact discovered, so muih of the information as was the irame- 
diate cause of its discovery is lcg.il evidence The statement made by the 
prisoner m this case, ci:., that he had deposited the vloths pimluced with the 
witnesses, who delivered them up on demand, was the pro.timatc cause of thcil 
disco'ery and was admissible in endeiice If he had proceeded further and 
stated that they were cloths winch he stole »>n the gay mentioned in the charge 
Ironi the complainant, that statement w ould not be evidence, for it w ould be 
•only introductorj- to a further act «ii his part, » i; , that of leaving the cloths with 
the witnesses, alul on that ground it would not be the immediate cause of. or 
the ncccssarj- preliminary to, the fact discovered The test is : ‘was the fact 
discovered by reason of the information,’ and how much of the iiiforniatioii was 
the immediate c-ause of the fart discovered, and ns such a relevant hict ?”(3) 
.\train, an accused w-as charged under section 411 of the Penal Code, with 


11} H f. Jon Iftf//., n VK-m.H, C. IL. 
ni, CIS (1^71): aod *'*• K. %. Hama Jlmim. 3 
U. IJ. 17(16:8) 

<:> K. 1. naU ut. A .K., iin, &49. &»«. /rt 
Mrklflil. J. ItSHt). »n<t f. il> , &I4. prr UMArM. 
J., kvi 6l8, llnJhant, J. Tte rx}4aiutraQ 
«r Str*i(ht, J., w to Ihv iiirwiinK of 27 («t p. 
049) \j Cairttll* Ifipt Courl 

* If , II C. KU. eit (IR'O) M l« 


coiifrawontl »tnlrni«ntJ lawliicli 
t>|>. IHH. 109 

(3) H X r.,mm,r l.'M . 153 (IMx) 

Court luMnl- ‘ 'Itii* to un tulot^ntiallv 

til,' jitinnfilf m «hi<h thr in 
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flat/i mtr* iIkuM." ,7, at p. 151. .‘./"lu/'/J 
Hu \ (lOfN). 31 M., 127. 
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dishonestly rccchnnii stolen property. In the course of the polico'iiivestigntion 
the accused s\fls asked by the police t\here the property t\as. He replied that 
lie had kept it, and ^vould show. He said he had buried the property in the 
fields. He then took the police to the spot where the property Mas concealed, 
and Vinth his own hand? disinterred the earthen pot in uhich the property "ns 
kept. The Court h(Ul that the statement by the accused, that he had buried 
the property m the fields, distinctly set the police m motion, and led to tlic 
discover}- of the property. But the statement that “he h.id kept” the prop- 
erty was not necessarily connected with the fact discovered, and was therefore 
not adniissihle (H 

28. If such a confession as is referred to in section 24 is confession 
made after the impression caused by any such inducement, threat, 
or promise, has, in the opinion of the Court, been fully removed, it e“u8e®d^by" 
is relevant. mein ® 

threat, or 
promise, 

Principle. — If a confession has been obtained from the pnsonei by tmdue *'®*®vant. 
mean'', any atdtonieut afterward? made by him under the influence t>f that 
confession cannot be admitted as evidence (2) But the confession ni tho case 
mentioned m this section is deemed to be voluntary and is received as the 
result of reflsctioii and free determination, unallected and unmditced by the 
original threat or pronu'e.(3) 

s. 2i {Con jesiwncdMfiib'jin'l'iceinent) e. 3 (“ Jtelemnl.") 

8. 3 (“ Court.") 

Steph. Dig., Art. 23 ; Roscoe, Cr. Ev , 12tli EJ.. 41—13 ; Taylor, Kv , 878 ; 3 Russ. 

Cr., 458-403 ; Phipson, Ev., 3rd Ed., 22y, 2.36 ; Wills, Ev., 21 3 . Field, Ev., 14D. 

OOMMENTART. 

This section forms ail e.xception to the law pro ’ ’’ ■*’ . ,, 

section, (4) and as a qualification of that section sh . ■ 

it. The impression caused I'V the inducement may 

lapse of time, or by an intervening act, 8Uch as a caution given by some persons ment 
of superior authority, (5) to the person holding out the inducement. An induce- 
ment may continue to operate on a man’s mind for a considerable time after 
it w-as uttered ,(G) but, on the other hand, it may be altogether removed by 
subsequent statement? nhich precede the coiife*'siou. and wliuli clearly inform 
the defendant that he must e.spect no temporal ad\-antage from making one (7) 

Thu? where a Magistrate had told a pnsoner that if the latter would confess he 
w ould use his influence to obtain a pardon for him, and had afterwards received 
a letter from the Secretary of State refusing the pardon, whuh letter the Magis- 


(1) fi.T. Sana, U U , CfiO, 26^ (I8S9) 

(2) 3 P.UM Cr . 4.18 

(3) Aff p„t »n>l Introluction. tinlf , 

•» *1«> 24. onu . .st.-f,h I).e . Art. 2.’ 

ni K T fanfhnm, 4 ISS, 2"l (1288). 

W) It, T. I I’hillipn, Er , 414 ; P.owoi-. 

12tli Ed., 41 [thr priionrr on Ix-iriR Ulrn infocn*. 
trtly h»<l Wn fold hy » f»nco .bo r«D.e 
Ike rCD.UlU. thu it woold for bin to 

coaff*« , butonbii l»’tngri»min«l lyf.ire thecom- 
M»;i»(r4t« on tb* follo.tnf! dny. bo 


frequeotJ} o*ution»d M Ihr M»yi»fr»t^ fn mv 
nothin; Against himwlf . • < oiifi“»«ion ondrr tlir«» 
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bo oloArlr •dmiMibl*; . A s 1 1 ( o». S8S ; 

A T Snmer, I I'hilb^M, Kr . 414 ; Kr«ow,Cr K»., 
12th Ed , 41 . /t r Jlor; 6 f * P , 4m s •-< Iljip- 
»Oi>. Et . 3nl Ed . 53fl . Firld, Er , 149 ; Norton. 
Ev.,]6(l, 167. 4« to the ilAtatoiy form of -itriung, 
-r II a is\i<’..r. 42. 1 . IS. 

(6) irilb.Er..2J3. A.t 

(7) /I .R. T. CIeir.j. 4 
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trate commuiiicatedto the prisoner, a coafesssiou subsequently made vaa held 
to be admisslble.(I) It is for the Court to decide under all the circumstances 
of the particular case whether the improper influence was totally done away 
with before the confession nas made. In this, as well as other respects, the 
cdmissiblity of the confession is a question for the Jud^e.fS) Jl’here the 
latter is satisfied that the influence has really ceased, the confession will he 
adimtted.(3) But there ought to be strong evidence that the influence has 
ceased. In R- v. Shcrringtoit,(i) Patteaon. J., rejected a second confession, 
saying, “ there ought to be strong evidence to show that the impression under 
which the first confession iras made, ivas afterw'ards removed, before the second 
confession can be received I am of opinion in this case, that the prisoner 
must be considered to have made the second confession, under the same influ- 
ence as he made the first . the iiiteri'al of time being too short to allow of the 
supposition that it was the result of reflection and voluntary determination.”- 

Confession 29. If suoh a confessioii is otherwise relev'ant, it does not 
become irrelevant merely because it was made under a promise 
iKT^evant of secrec}’, or in consequence of a deception practised on the 
proroifle of nccused pefson for the purpo.se of obtaining it, or when he was 
drunk, or because it was made in answer to questions which he 
need not have answered, whatever may have been the form of 
those questions, or because he was not warned that he was not 
bound to make such confession, and that eWdence of it might be 
given against liim. 

Prlocipl© — -In order that a confession should be invalidated, there must 
be on inducement operating to influence the mind of the accused either by 
hope of escape or through fear of punishment connected mth the charge- 
Such inducement must relate to (hr charge and reasonably imply that the posi- 
. tion of the accused with reference to it will be rendered better or w’orse accord- 
ing as he does or does not confess If the confession be obtained by any other 
infloeiice, it will not be invalidated (tboughitsw-cight may be affected, (5) how- 
ever much it would have been more proper not to have exerted such influence, 
and however much the statement it^eU inav become liable to suspicion. The 


(1} F r.Cloiet. . xe »Ua K \ l/outA. lore »he Judiic wide *«« the impre*' 

6 C. * r . -101 *ioncau»edl>jtheproDii»eh4dWnfullTrewof'^-l 

(J) 3 Rum. CT . 4.SS . F,fU. i:» . u't Ktg * a-oiro,, HaJabhat. 9 Horn V. C li . 3SS. 

(3) For »here the iihI urrmrat hM been 370 U872) [where aa inducement wnn heldoo^ 

held to h»rc re»»od, xe Roecoe.tV. ,l2tb Ed . to the pruoner in hw boose and he ftaa Immc- 

41 . rhipeon, E,., 3nl Rl , J3il, and nhere heM diately after taken to the Traffic Jfnnaficr of * 

not l<* hare rea»cd, Cr. Ev , ISth Ed., llaiiway, in »boie presence he eifroed a receipt 

42. rijlp»on. Er .»'< ,and/7r Jlinnmal f.mrhiin, lor a Certain anm of money. .Sarffcnt, C J.,**'-' 

S K .11. 1’.. SO. hS (IS73){«herr a rnnfcMoR had it »ould be impoeiille to hold that the impree- 

l<^n madi- upon the Induoenient WM oat hr (he aion «o» remored m the short Inlerral 

|ioIue that BolLinjf would happen if fbe pnaoner elapacd between the inducement and lh»iigniD? ol 

cenfeeae,!, and the pnsoner ma-I- two different (heteeciptj, /?. v iSAerriBj/on, poet. 

eon/ee*ion«, the one la-fore the Ma^trate and tU2 l.ewin, C C., 123, cited In Rtwcoc, Cr, 
the olher trfote the Se«»ioi,a Jud^.wlu, accepteil E* «d7. dS s 3 Uu"! , C'r . 438 
Ujlli cOnf<-«»iunt but dxl not rreord anyofaiifon {3l H. » A'piWury, 7 C. & P„ 187 ; r fosl; 
f>n It.e {-olat. the /tpi>ral (‘ourt i»W that If it *a» J5e*t, Er., } 823 

not prepare.] lo as, that Ibe ronfeawon made ta-> 
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present section states certain non-invalidating origins of a confession. Jn 
none of the instances given is there anyinduccmeiit relating to the charge, held 
out to the accused which is of the character above mentioned and the subject 
of the prohibition contained in the twenty-fourth section. (1) The circum- 
stances mentioned do not affect the testimonial trustworthiness of the con- 
cession. 

p 21 {Proof of admisiions against peraont b. 3 V* Eiidenee.") 

tnalingfhem.) s. 132 (Cnminaitng a-.ftcers ) 

s. 3 {" Peltvant”) 

Steph. Dig., Art. 24 ; Taylor, Ev., §§ 881, 882 ; Ro<«coe, Cr- Ev., 12th Ed., 43 ; Phip 
' son Ev., 3rd Ed., 230 ; Wills, Ev., 213 ; Phillips and Arnold, Ev., 420, 421 ; Norton, Ev., 
167 ; Best. Ev., § 629 , Cr. Pr. Code (Act V of 1898), ss. 163, 343. Wigmore, Ev., § 
823. Joy's Confessions, 60. 


COMMENTARY Non-invali- 

datlns 

The principle of testimonial untrustworthiness being the foundation of con^slion? 
exclusions, the confessions should be taken into account unless their cause was 
such that the accused was likely to have been induced to untruly confoss.(2) 

The non-invalidating origins of a confession, which are mentioned m tins see- 
tion are : — (a) promise of secrecy , (b) deception , (c) drunkenness . (d) inter- 
rogation ; (c) want of warning. But there may be others. So wfaat the ac- 
cused has been oi'erhr’ard muttering to himself or saying to his wife or to any 
other person in confidence unll he receivable m evidence.(3) P^rom^e of 

Tins does not make the confession inadmissible, though a confidence is 
thus created m the mind of the prisoner and he is thrown off his guard, the 
true question seems to be— Does such confidence render it probable that the 
prisoner should be thus induced untruly to confess himself guilty of a crime 
of which he was innocent ?(4) Thus A was in custody on a charge of murder, 

B, a fellow prisoner, said to him, “I wish youwould tell me how vou murdered 
the boy — pray split.” A replied, ” Will you be upon your oath not to men- 
tion what I tell you ?” B went upon his oath that he would not tell. A then 
made a statement ; — held that this was not such an inducement to confess as 
would render the statement inadnussible.(5) Deception 

Wiicre a prisoner in jail on a cliargc of felony, asked the turnkey of the 
jail to put a letter into the post for him. and after his promising to do so, the 
prisoner gave him a letter addressed to bis father, and the turnkev, instead of 
putting it into the post, transmitted it to the prosecutor, it was held that the 
eoiitents of the letter were admissible in evidence against the prisoner ns a con- 
fession. notwithstanding the manner m which It was obtained (6) In another 
case, artifice was used to induce a pneoner to suppose that some of his accom- 


(M Norlon, Et . 167 , $te t 248 oiil« , 

Ft . J SSI . BmI. Et , { 529 , co1«( IoBt 

^ori«, 15 Cox.658. »ml ^ t itroflTiilirfy. 1" C«*, 
82'S(lK't3) 

(2) Wigmorr, Et , | 823, tlin» » conlp»«on i» 
not TxrluJn] brctDip of ibt brroch of coa6JfBOe 
or dpTpption. Thp qup«tion m all ca»f* la.Tra* 
lh» lnj«,-pmpnt tooh m by pwaibibly to cWlt an 
ontrup acloow-lpdfnipnt of gmlt * let |824 
(5) A T .s.^CTu, 8 C. A r.. 540 , X. T .Sajtcaa. 


"W I{. 0.56(1867) but not Ttbat bp baa b«n 
beard to aav in bii alppp . onK. p 213 

(4) Joj oa CvnfpMiona. 5ii 

(5) It T Skurr 60 A P , 373 . ^ T .NaWmp, 
Copirani I IS. L. l: Cr 1 5. 23 ( I S6s | . and wbpn 
a Trits^p pronuTpU that vbat the pn«onpr aaid 
aboaUp»ra further, theronfruion *ai receiTisl : 
B. T. rioMu,. 71 A r , 345 

(6) ft T /Vm.7^'nl.^C.A1^.4l6,ft.T..^a5«. 
dnp Comaii, Tupra. 23. 
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aess 


Intftrrogei- 

tlon 


Want of 
warning 


pHces were in custody, undnr which mistakensiipposition lie made a confessiou, 
and it Mas admitted in evideiice.(l) 

Whether the prisoner he made drunk for the purpose or M-ith the motive 
of gettiiiga confession, or made the confession while he has made himself drunk, 
it is equally receivable (2) 

Much loss will a confession be rejected merelj’ hepause it has heeii 
elicited by questions put to the prisoner whoever (subj’ect to the provisions 
of the tiventy-fifth and twenty-s.xth sections)(3) may he the interrogator and 
the form ol the questions is immaterial, it mav be m a leading fonn or even 
assume the prisoner’s gudt (4) Thus a confession elicited by questions put hy 
a Magistrate has been held admi%ible m Englaiid.(5) In India the la'*^ 
expressly provides for the examination of the accused person by the Court.(6) 
When the confession is contained iii an ansu'er given by a witness to a 
question put to him in the witness-box the provisions contained in section 
132, po$l, must bo borne in mmd 

A voluntary confes.sion, too. is adriiissihle. though it does not appear that 
tile prisoner was uarned. and even tlioiigh it appears on the contrary that he 
Mas not so warned (7) It is no part of the duty of a Magistrate to tell an 
accused person that anyibing he may s.tv' mil go a* evidence against hini.(8) 
The Criminal Trocedure f'ode(9I enact? that no pohce-o/Hcer or other person 
shall pre\ent. by any caution or otheiwiM-. anv person from inaWiig, in the 
course of uio investigation under Chapter XIV, anv statement M'hich he may 
he disposed to make of his os'ii free m-i11 


tion*of oMv. SO. When more persons than one are being tried jointly for 

same ofTence, and a confession made by one of such persons 
mfk^tneie* nfiectiiig himself and some other of such persons is proved, the 
Jointly ttS- Court may take into consideration such confession as against 
such other person as well as against the person who makes sucii 
otT*nc« confes.sion. 

Explanation . — “ Offence,” as used in this section, includes 
the abetment of, or attempt to commit, the offence.(lO) 


11 ) n , hiifU’i. 1 Phitlij^ A .\rn. nr 
il.o R T. Ham CharH. L*l»W K Cr , 33 (IMJ) 
(n whicli tlip ilx’pplion rwi'i^lM »f • 

l■l»fpmfn• /hihIf f>\ lli^ pnWf’Oflitrr to (hr 
|iri«)n.'r ihiit thr Ulfrr'i, l4?>(l>«r-in.|«* hiwt 
prrn .Hit tliAl li« «a* euilt, 

(?) H ^ 7 C. A I' . lar. In wbKlt ca,^ 

('olf-nJc^ .1. Mill " Thw {(W fart that th^ 
prwrpnrr »A, drunk J „maftrrof »l«rr»alion fnr 
mi- upon tlir writlit that oiijUit to attarh to (hi« 
•Utrnirnt »hrn il l, fon'i<lrrf<I I.T thr {urj " 
Sr. ltn.f, Kr. J W» 

(3) A* to III. ftnsU'Ii tuir in rryani to ailmi,. 
•ii>n* obfalnr.! hr |nn» l»» lbr|»»liro, arr /*, 
\. /.'rorl-rAAary 17, ('ox. HTH, tiof follovliip H, X. 
f.arir. 1,3 Cox. AJrt, vliirh rrrtnt not to bo I 41 , . 
or. raaoa ctirri in t'htpo.n. Ft., Srd Kd.> *3c,; 
TaTh-r, K,.. } S-ll { no»Oo, Cr. ». IStb K-l, 
43 A, ihr au,arr, (iron fo (?,o poliro i*rf 


anmuntfn,; to a confpvinn of guilt, aeo H t ,Vo<iJ- 
4uip Cummi. I H. L, 1!., Cr.. 15, 20 (I8I1S) 

(4) Tailor. Ill . ( (Ml 

(3) /? \ R,,,. 7 f i 1* . SUO . H. r /;//'•*. 1 
f5» A 'I , 432 . ritril III i .VoI«//f/rip 
aupra, 2A. 

{«) Firlil. Fi . ICO . Cr IV Cclc. a 312 
(Tj Tailor. Kv . JJ 811. 882. arr FirM. >'* 
l.Vl. 1.31 . R , ^afri’tirip fi'Hiimmi, I U. I- U . 
0,13 (ISfil). flic (IrfMion in whirli, on tlm point, 
haa Vrii foil., nod |,\ i),, prrarnt wtuui 
(»» A. \ Utrer. T«C. 775. 777 (I8«t) 

(11) .‘I 133 ( Irt 3 of IHOri) 

(Ifl) Tliiartplanatinn aaa iiisrrimi in (liia>r<l«'n 
bx Irtlllnr mi, a 4. and alfrra tlir lair In iM'* 
rrifa^t a» Uid do«n In /f. i JiiffifJt!, II»W. U. 
IV, .37 (18731, aod. T, /.•, 7 M , 67a (IWI|: 
K.x .Vajap/n Hal!, Ilrif, 3rd fkt., 4')'>o (FIH'I). 
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Illu^ralioni. 

(n) ^ and B are jointly tried for the morder of <7. It m proved that A said — ‘ B 
and I murdered C.' The Court may consider the effect of thh confession as against B. 

(6) A Is on his trial fo r the murder of C, There is evidence to show that C was 
murdered hy --1 and B, and that B said — ‘ A and I murdered C.' 

This statement may not be taken into consideration by the Court against A, as 
B h not being jointly tned. 


Principle. — ^Vhell a person makes a confession, winch affects both him- 
self and another, the fact of self-impheation takes the place, as it were, of the 
sanction of an oath, or, is rather supposed to serve as some guarantee for the 
truth of the acciisation against the other.fl) For when a person admits his 
guilt and exposes himself to the pains and penalties pronded therefor, there is 
a guarantee for his truth. (2) The guarantee, however, is a very weak one, for 
if the fact of self-iiiculpation is not m all cases a guarantee of the truth of a 
statement even as against the person making it, much less is it so as against 
another. Further, a confession may be tnie so far as it implicates the maker, 
but may be false and concocted through malice and revenge so far as it affects 
others. While such a confession deserves ordinarily verj- little reliance, it is 
nevertheless impossible for a Judge to ignore it, and be jieed no longer pretend 
to do so. the pro^^slons of this section being inserted for the purpose of 
roherng him from the attempt to perform an intellectual impossibihty.fS) 

B. 3 (“Court.”) s. 3(“Proifd”) 

Norton, Ev.. 1C9 ; Cunningham, Ev., 2C. 27, 148 ; Field, Ev . 160 — 169. 

OOMMBNTARr. 

The general rule of English law (4) aud the rule «hicli prevailed in India 
prior to the passing of thi'’ Aet(5) is and was. that the confession of an accused * 
person is onlv eMdence against himself and cannot be used against others. 
TJm section fotm-j an e.xception to this rule The grounds upon which it has 
brnfenacted liave been adverted to . but the weakness of the guarantee afforded 
by self-implication and the dangerous and exceptional character of the en- 
deiice require that this section should be construcci verv strictly .(6) and accord- 
ingly such a construction has been applied to each of its terms Thus it has 
been held that a person who pleads guilty is not being “ tried jointly that 
tlie pri.snuers must be legally tried jointly, and at the samo time that the 
words “ same offence ” excluded abetments and attempts, that the t'rm 
“ proved ” i-, to be interpreted strictly , and that no weight is to be given to 
Hie confession as against any person other than the partv making it, unless it is 


(I) fl V /Wafll,. mu 1! 0,67(1873) prr 
1‘liMr J . F \ Ja’jrtp. 7 . 648. 64S (IK8S) 

l<lr Slrsight. J ioughl itv tb^ rule 

of Uu I, « rafrcturj for «mcrril» «n<i for informa- 
tion F \ .\ .r 8 11 . 2J3 3J7 flSSS). 

(i) F \ f*o,. \„r.x. b I! . Jss. ;<)1 prr 

Ue-t.J 

(3) Sre irinirLs on thi, nocfion in IXinninrHam * 
rr..M.s:. i4x 

(4) llOM-or. Ir K> 40. 5ii. Tatlor. I'» It 

1>I s:i. r« . 3rJ F,l. ?11 I'nurfl. 

V'.. 5?i> 


(5) g. \ Kallf ri,»rn Lohar. « U T. . CV . S4 
(1866). F T Hanrud-li. 8 \V H . Cr 3S (IS6T) i 
« \ Oat*. 13 W 1*. Cr 14 (ISTO)! 

F \ f.a<nM Jfvwfc/. .M \V H .Ct 69 Ti (1874) 
f>rr I’brar J Thr {>rox iiina rontaioodin Ihotoc- 
tioii H a Dr* one Ihrrr boin^ no ximiUr ruir eithrr 
In Act 11 of IH-VS. orin th» lVimm»l I*roccdur* 
Codm of IlMil. is;> 

(«) A « V> ISU 11 0.57.64(1873). 

prrUloxrr I . A v l/a’o|>;>i B<t 14 Ind Jar , 
\b.)9(ll»i>) ttr F y Stiia 
n-M. Et . IM. Vortoo. Kr . IC9. 
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corroborated by ijidependent testimony (v. post). Tliis sectioJi must be read 
together -with, and subject to, the proYisious contoincd iii sections 24 — 27, 
ante (v. post). 

< And in a recent case it has been held by the Madras High Court that under 
I stciion. 27 and this section a confession made by one accused can be taken into 
consideration against another accused ivhen such confession is the immediate 
f cause of the discovery of some fact relevant as against the other accused, and a 
; direction to the jury to take such a confession into consideration v-lien it is 
‘ not the immediate cause oi such a discovery is a misdirection.fl) 
jointly." It is not sufficient that the co-accused should be tried jointly in fact; 

they must be legally tried ]ointIy.(2) The section applies, only to cases in 
which the confession is made by a prisoner tried at the same time with the 
accused person against whom the confession is used. (3) Upon the question 
whether, if one of several prisoners pleads guilty, such person can be held to he 
"tried jointly ” with the rest so as to let in his confession against the others 
who have claimed a trial . (i) it is dearly established that a prisoner who 
pleads guilty at the trial ami is thereupon convicted and sentenced cannot he 
said to be jointly tried with the other prisoners committed on the same 
charge who pleaded not guilty .(4) (ii) and, if the prisoner’s plea of guilty 
IS not accepted by the Court, it « plain that such prisoner is still being 
jointly tried with the«rest.(5j For it is not correct to say that a criminal 
trial ends infh a plea of guilty ,(6) (iii) The only case m which there may 
be a doubt is. where neither of these courses has been explicitly adopted, but 
the accused who has pleaded guUcy is left m the dock merely to see what the 
e^•idence ^Ylll show as against him, though the Court intends ultimately to 
convict him on ihc plea of guilty. In such a case it would not be fair to 
allow his Confession to be considered os against hjs co-accused for that would 
bo in effect to Comply with the forma of justice while \uolatmg it in sub- 
stance.f") The mere fact that a prisoner, who has pleaded guilty, is not 
immediately convicted and sentenced, but is kept m the dock with the 
prisoners who are being tried, until the close of their trial, w-ill not render 
Ins confession admissible, for immediate conviction and sentence are not 
necessary to exclude a confession by a co prisoner who has pleaded guilty.(6) 
"So where the Judge kept the prisoner in the dock, imcoiivicted and not 
sentenced merely because it was possible that the e'udence elicited at the trial 
might enable the Court to determine whether to pass a sentence of death or 
trfliisportation. it was held that lus confession could not be considered as 
against his co-accused as there w'aa m fact under such circumstances after 
the plea of guilty, no ;o«it tmJ.fd> 

When one of several prisoners pleads guiUy, the proper course for the Court 
bcinre whom the trial of the others is pending is to sentence him and either to 


(t) SaHknpf.n Bai r VI. (1008), 31 M.. 127 

(2) B r 2»C,6i>, 7i73(|R9i) 

(3) B y JIutn,,, 21 ir IL, CV . «3 (1«7I}. 

14) B. X. A'alii Bata. Ij Horn. H. C. 11. US 

(IfCDs r<«la/aMmi v, B, 1 M.. 10> (ISS3), 
VTfir. Jrrf Bit , 421 . P. X. CKnx4 t'aM. 14 twl. 
Jar . N. .‘1.. 125 {1S30J » fi. r PtrtHm. I? A , «24 
flSOI). f <■.. ir. S. III, it u net qoite 

vh-thrr ia thf ihrre I««t>mrntionnl r«M^ 
the I riaeacn yrerx tmmttliiylrly cOfivK-tml sih) 
>relrorr<! en tut it (tfui* ■«; 

B. X rot-arki, 23 >1.. 151. ISlflR'Kl). 

(3) (linRrmailon rkw. Ne. 22 el 189), r)t«0 \a 
B X. Paitli. turn. 19S; B. r. li.nna Parmeif. 
•3>f. I3J(14W). 


(6) B % Pai-uthi, 23 JI., ISl (1830). 

<l>'«enlm8 from A’ paTi'faram, 23 

3f . 401 (ISOO). 

(7) B. > fAjeHn Patvehi, 23 >1 . 151. 15* 
(l«93), B. V Pallua. 23 A . fi3 (lOfV)); B x- 
A'Af.«-o/. (1008). 3(1 .1 , 340, And ao te En^l'-*' 
role OB ili|,i point, rre B x Goutd (|308)S €• 
C. C, Kr*» IS r ii'l, p 3flil. at p 433 

(8) A- V. PaAu,.. 10 !(.. J05, 197 fll'^lj Srx 
AuWAbubib .lygBr r B , iS M , CO (IfKU) (whrO 
an nccir<rd j»T*on plp<ul« guilty notlilng rraialfl’ 
to lic frir,l M l^tueni him and the Creaa), I'ld 
are If. V. Aola IWiI, supra, 14S , 7^ r A'lii" •‘'’f c* 
8 4.. .301, 3r>{l (ISsfl) 

f»I Jt>. 
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• • : 1 1 Jock and call him as a witness, (2) 

■ the dock unconvicted merely to see what the 

him in the dock (whether he be Pon\icted or 
not), and either to read out his confession made previously, or to allow a person 
to pive an account of what the prisoner had told him,{4) or to take a statement 
which he makes.(5) 

The meaning of this expression is an offence coming under the same Icgal“Fortbe 
definition, (6) *or the same substantive offence, (7) or the same specific offence.(8) of^nce ■■ 
But when two persons are accused of an offence of the same definition, arising 
out of a single transaction, the confession of the one may be used against the 
other, though it inculpates himself through acts separable from those ascribed 
to his accomplice, and capable, therefore, of constituting a separate offence 
from that of the accomplice.(9) Prior to the insertion of the Explanation to 
this section, the commission of an offence and the commission of its abetment 
were held to he different offences. Thus it was held that, upon the trial of A 
for murder, and for abetment thereof, a confession by A implicating B 
could not be taken into consideration against B under this 6cction.(f0) 

Act HI of 1891 has, however, by the insertion of the Explanation to this 
section, altered the law in this respect. But this Explanation applies only to 
cases where one person is charged with an offence and another is actually 
charged with, and tried for, abetment of it.(ll) Where there is a ]onit trial 
'of accused persons under entirely different sections of the Penal Code, the 
confession of a co'accuscd cannot be taken into consideration against the 
othcr.(12) But if a ]oiut trial has commenced m which the prisoners are 
charged under different sections, and afterwards the charge is altered, ao 
that all the prisoners are then tried under the same section, tbcir confessions 
may be admissible against each other. Thus where A and B were being 
jointly tried before a Court of Sessions, the first for murder, ami the second 
for abetment of murder, a confession made by A that he himself had commit- 
ted the murder, at the instigation of B. was put mas endence against ^1. 
Subsequently the charge against A was altered to one of abetment of 
murder, and the Sessions Judge, under the authority of this section, used 
the Confession against both and couvicled them. The High Court held that 
the original and amended charges were so nearly related that the trial might, 
without any unfairness, be deemed to have been a trial on the amended 


(1) H y. Kalu /’afil. nupra. US, W ^ CAwno 
rarurXi, tuprv 

(2) *upr*. KM.ff \ raiwfp. 
'uprt. 19S, H r. CAikiui /’omrA., iupra (^utrrf. 
«hrther co-acrti«rd r&n b« rxatnmrd u • 

•ft»r conTiction »nd brfore irnirnoe, •« R t 
3 nom. L. R. 437 (1901). lYhfr* two 
pn«on»r» »rf tnrd togi^th^r for diflrrmt oflrncvs 
fpmmitfrd in the »»me tr«n»«ction, ll i< impro. 
per »nd to exitnine one prieonrr m » w>t. 

ni«» the other. In the mxtlrr of .4 

Darvf.sc L. U., 574 (ISSO). refermltom £mA«« 
T R.lC W N. 35 (ISM). 

(3) R. X lupn. 197. « » 

farwAi. “3 M . 151 154 (1S09) hut R. x 

Pa/ll R X Ram Sann, tuprt. rp/ 

(4) I V R . *upra, l«3 

(5) R. X Pirlltm, 17 A . 524 (1995). a. c.. W 
N.US<'5>. 

1«) R. X JiaUppa «... 14 lad . Jur . N.S.. 19, 
?" l1^'»'). R. X .v.f W«A-«.erf. S Ih. 223. 22« 


(18S3I 

(7) R V. .ilcyappan Balt, Weir, 3rd Ed , 49')* 
(ISSS), are nlso Drputi/ Legal RtmtmhraMtr x. 
Karxppa a>MfoAi.2>C . 184. 173 (1894) 

(8) BopIp X «. 7 31 , 579 (1SS4). »ub non, 
Malom<d 5a«<8. Wnr. 3id Ed . 491 . R x 
J/olappa Bph, tupra. 

I») E X .Wr J/oAmied. 8 R . 223 (l8<$) 

(10) Bad. T A , 7 31 . 579(1694) , and « v 
Jpppr 41 p. 10 \r n. Or. 57)1873). R y tlajap. 
poaBa4«.Unr.3tdEd,4'>9a(19‘>8). R x .imn/a 
tTmiufd. lO Dora II. C R . 497. 499 (1973). 

(11) Drpxlf Legal Rrmeml.raneer x Karama 
BnM,Ai.220 181. 173 (ISni) 

(12) R X Bala Vattl. 5 B . 83 R. r. 

AmepiaCmyptda.lOBcm H O R .197. 1'O (1873), 
nepxtg Legal Rtmerntraxeer X Aora.a IlanhKp, 

!'< cit. R T. llagappaei Balt, Weir, 3rd 
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charge from the commencement ; and. that no objection having been taken by 
B, who was represented by a Takil, to the admissibility of A's confession against 
, limi when the charge against A was altered, tlie Sessions Judge was justified 
m Using the confession against 5abo.(l) 

"Confes- The Word must be construed as meaning the same in this section as in the 

^ twenty-fourth, twenty-fifth and twenty-sixth sectiotis.(2) The subject of 

mcrirainatory statements which fall short of full admissions of guilt has been 
already dealt with.(3) A mere admission from which no inference of gmlt 
follows, IS not within tins section, though it implicates others, and is evidence, 
therefore, only against the maker. Before a statement can be taken into 
ronsideratioa against a fellov prisoner, it must amount to a “ confession ” 
on the part of the maker with respect to the offence with uhich all arc 
charged.(-t) A statement of an accused person, “taken with the other 
eudence might well seem to establish the case against him. But when the 
statement is to be used against those jomtjv charged and tried with him, it 
must be a confession m the street sense of the term Its inherent quality 
must be that of a confession ” Where the iiiberont quality of the statement 
by the prisoner is not a confession, it rannot be used against the other 
accused (5) “This Court has already had occasion in more than one case to 
point out that confessions, which are made use of under the thirtieth section 
nf the Evidence Act, in the first place, can only bo used so far as they make 
the confessing prisoner guilty of the offence for w bich all tire being tned ; and 
hccontlly, cannot stand higher than the evidence of an accomplice |B) “The 
test section 30 of the Evidence Act intended should be applied to a statement 
of one prisoner proposed to be used in endence as against another, U to see 
whether it is sufficient by itself to justify the conviction of the person making 
]t ol the ofjena- for w'lncfi he is bem& jointly tried with the other person m 
persons against whom ltl^ tendered In fact, to use a popular and well- 
understood phrase, the confessing prisoner must tar himself, and the person 
or persons he implicates, with one and the same biush.”(7) 

/ To render the statement of one person jointly tried with another for the 
/same offence liable to consideration agaiiust that other, it is necessary that It 
'should amount to a distinct confession of the offence charged.fS) In one 
(•ase,(9) It appears to have been held that the word ‘ confession’ is limited to 
confessions of 'irtwf guilt, but it would seem that this is not so, and that the 
term will include statcniciits which amotmt either to a direct adims.sion of 
cnnsinicthr guilt or statements short of such admission, but from which the 
inference of coiistructirr •’utlt follow s.(IO) 


(l) n. y G.ftTii'f lloUi.H tUm II. r I5.27H 

flSTI) 

(J) fl y Ja'ffHp 7 S , 010, S4S 
(1) V nntr j.. Sie 

Ml// r VftI^i;l//...>rrf..li»n'.T:.<V.I«(IS73). 
R y-Jaffr V< IH W Jl , 37 |1»«1). » » 

lUUl Ah. inw n . (V.«7fl«731. /t 
CuiywU. id llnin II. C. R., 4<»7. aisi.aOl (18731. 
//. T, K ytrff O'lfftm, SI W, 1,., , as (1074). 

/. «. n-is.mrfr/.a//. 1»MV, R.lV.al (I874)j If 
X Saif. 51 w, l: . IV.Sl (l«7a»; K. s. 
ll—mt. -1 \Y. I!.. !>., K(I*70»z S s Paifn 
tin-rAJ-r-j. 27 u, n . tv., 41(1876)5/1'. T. fUmn/, 
2.\ . 411 R r. Malt. S \ . 046 (18s»): 

R.y.lMi> .Vartt. 6 tl .2X4 (ISS>):.\W flat t. 
i: . <l a. 279 (ISHtlj • Itixlna Oatt K.. £ Ml 
I. J . ’.1 \* fn Ibp 


of Iho <l«nion of fi. \ B<ilur Khnn, 6 N -U F » 
513 (IS711. rhe iMffmfnl in ohirh cfl«c U 
•iilimiTlfil iJkJ niif •mount to » conf^iou. 

(.1) R » Amrilt (lunaifa. Id Horn H. t'. U* 
ft”. fifHi. fiOl (IS7J) tfiP |>fli«nsre in f|Uofnf«>i 

in«r),» IK prr We«t. .1 

(«) R \ Snf, 23 W I!. (V., 24 (IST-'I' P’' 
HiMt. J. 

(7) n y 0>iara,. 2 444— »4» (1879). J-" 

CfmiKhl. J «ainr »r( 5 uniriit yru olTr-nyl. I’'it 
not •nrj'tfl in // \ ftnlar Kion, .7 X.-M* F.. 
513(18731 

(H) /.'. « /«;i rt II . SSH(18H2). i*n<I "“X* 

.Ynalopp.! Raix. R (lltciHj, 31 .M, 127. 

(l») R. T. Rau-' lio-r’Urf,. 27 IV. 11 . Tr , H 

(187*1) 

(H*) Srr R » Amrif'i fJfni'thi, l<* Tom R C" 



From a totisulcratioii of the principle upon wlii<’ 
admitted, it is plain that a statement which entirely . 

inculpates his fcllow-pTisoner is not within the secti 

not amount to a confesnon of the maker’s omi individual guilt of the offence 
for wliich he and the others are jointly tried ; nor is such a statement which 
a§ect$ himself and others hut the latter only. Such a statement can aiTord no 
guarantee whatever of its own truth, being made without cither the sanction 
of an oath, or of that substitute for that sanction which consists in the sclf*in' 
culpation of the maker, in short, without the appheatibn of any test of truth 
wh.itever.(2) The rule with regard to the extent to which the confession must 
affect the maker thereof has been stated to be as follows, namely: — ‘‘That) 
before a confession of a person jointly tried with the prisoner can be taken into / 
(onsidcration against him, it must appear that that confession implicates the. 
confessing person subitanliaUij to the same extent as it implicates the person . 
against whom it is to be used, m the commission of the ofTeiice for which thei 
prisoners are being jointly tried.” (3) It is this self-implication which is 1 
supposed to afford a guarantee for the truth of the statement. .Again, “this i 
section must be interpreted to mean that the statement of fact made hv the 
prisoner, winch amounts to a confession of guilt on his part, may be taken into 
consideration, so far, and so far only, as that particular statement of fact itself 
extends against the other prisoners, who ore being tried, as well as himself, for 
thb offence which is thus confessed I think the two illustration* which arei] 
gi%en to this section bear out this view. If this be so, we must be careful not i 1 
to apply statements made liy U. 2. D. before the Magistrate, agsmst other 
prisoners than himself further than those some statements amount in them- 


selves to a confession of guilt on his part.”(4) ” Neither can the ^tatcment of 
one nrUoiier be taken as evidence against another prisoner under section 30 of 
theEMdence Act, unless the parties are admittedly in pari dclictu. wlicn that is, 
the confessing prisoner implicates himself to the full an much as Ins co-prisoner 
whom he is <riiniiiatmg.”(3) The ratio JfCtdvndt of the abo\e cases is that 


1\ 


statements which inculpate the maker more than, or eijiially with, others, 
alone can afford any satisfactory guarantee of their truth. .Lesi weight is to 


1!, n; (1873) « \ Ga»m/ 2 .S . 4H (1H71) 

IS W II . CY . I«(|873). 

rf. A Ja/fir Al$. I'l W. U. Cr . A" (1873) .W 
Ioili»n IVnal Coilr. w 114. 149 
(1) ff \ Kffih'i/lfionnxt.Sin 11. CV K(IH7bl 
/•• » IlfM Ifi.mW 11 .Cr. 67(1873) if » /lam- 
/.rtf). 21 w r. , lY . AT (1874) Jl » (ianraf 
- 444 (1879) H \ 2\. 646 (ISSO) 

P \ SnrtH n H.2SH (I8S’). .Srtor Itmj 

'./f 6Cr 279(t8sn). IXiU » /f.2SII 

1- ,1 .ST (|9(M> bIno if 1 Vohf»h 
1“ W 11 Cr. 16 (1873). tl > int 
1>' lloni H I K .('r . 497 (1873). 


Iff Hie.r J l« it I, n . 4M.r 
(A) R y Btf./rt,. < knuythry. 25 W K . Cr . 43 
(1876) f«r<>loker. J tl)*t n onli «lien th^ 
ron(<»si«>n m»l.« both e(iu.illj guiltj of thf of. 
(rnrf Tlirrulf u laid down more brr»<JI\ m /f v 
Rtlal 4f<.*upr«. and the ra'Pf wliirh follow It .4 
/orfi>,ri Ktatement which imp italea the cnnfi-Minu 
priwoneriwrtrethan hit eo.prnoner« woul.l appear 
to romewith-n thia aection |aee R r Hrial Ah. 
wu|>ra, 10 vhich l-hear. J . perm* to ha»e thought 
admMibla a atatement l,\ a prl^oner whiih made 
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be attached to statements which imphcate the maker in a lesser degree than 
others, and unless the maker (though implicating himself to a lesser degree) 
’ 'f. . n 4 the same extent as the others, the statement 

rulings of the Calcutta and Allahabad High 
■ t Can be attached to statements which lay the 

^ ^ 'a statement is self-sermg according to the 

ideas of him who makes it, and is entirely excluded by the decisions of the 
abovementioned High Courts. Lastly, no guarantee whatever is afforded by 
a statement which entirely exonerates the maker, and such a statement is 
therefore in all cases inadmissible, 

■‘M&ne ■■ The confessions may have been made at any time before or at the trial.(l) 

This section i9 not to be read as if the nords “at the trial ” ivere inserted 
after the words “ made.*’ and the word “ recorded ” substituted for the word 
“ proved ” Therefore, a confession duly made any time by one of several 
j'laccused persona who are under trial jointly for the same offence can he taken 
II into consideration under section 30 as against the other accused ppr8on8.(2) 
'f It is not necessary that the confession, to be taken into consideration, should 
have been made in the presence of the co-prisoners against whom it is offered 
' m evidencp.(3) 

‘■Proved.’ ljut though this section allows a confession to be used against another 
prisoner although made in his absence, it yet requires that such confession 
should be “ proved ” as against the prisoner lo whose prejudice it is to be 
used Tlierefore. where two accused persons were jointly tried before the 
Sessions Judge on a charge of murder, and the Judge exainiiipd each of the 
accused in tlie absence of the other, making the latter withdraw from the 
Court during the eininmation of tbe former thougli without objection from 
the pleaders of the acciwed person.s. it was Md that the examination of each 
accused could be used only against himself and not against his fellow- 
accused •(■!) Proinded a confession w only proved afterwards, it is immaterial 
\vh€th**f or not the co-prUonera were present at the time of matang it. ^\Tien 
a confession is used for the purposes ot this section, the person to be affected 
by it has a right to demand that it be strictly proved and shown to have been, 
in nil essential respects, taken and recorded as prescribed by lau.(5) ^\^len a 
confp'ision of one prisoner is taken m tbe absence of the other prisoners and 
the latter have had no opportunity of denying or even of knowing what their 


( 1 ) In F » r'Ai.rlr^l,offy, 4 C. 491 

4M (1878). (.srth, I' J , appear* In haie Ikth of 
opinion that i oanlriKion iindm SO mu-t not ho 
ono miwli'at tlif for|ie»*y» (»t p 49 h) • Thr 
»nnl ’ provnl ' in ■ 30 must r»I«» lo ■ c-ont^*1■on 
l» forfhand ” Hiit aoo fl t Tanyn rnM, 
poat; and In no rrporliHl raaa haa it limi 

olij-rlnl to Iho a-lmUilhitilr of • roofra-ion.that it 
won maiii* It tho trial In^ V CinnJra C , 

(IKSIJ; ikI v. LnMman /Stto. 6 II. |2| 
{1 Hh 2): th» oVj-clion lo tho admMiiiViUil.v ol tha 
confnoion* lal^n and rrvnriinil 1^ lhi> hraalona 
JD<li:r St ll)<- trial va< not to tho fset of tliHr 
harinft (>-'n riiuIa at ihr Inal, Lul to lliair not 
ha>r|f)j Wb “ proird."’ T. yt/. 

( 2 ) K. V. roiyi i-n W. 1 1 In.I. Jor . N. .<> , 5 I« 
(31 11 . (' I’rcK'fv^mp, Slat Joir 1893 , \loir. 

3r.l M, T Lnt>\mn>t hnin.t II, I"!, 


13.5 (I882J are P v llipin Bixiau 10 C.. 070. 
on (im) In R V Btpyn Suv-at, 10 C , 070. 
074 (1884), It WMheld that, in that pnlticolir 
caap. the confoesioni of two of several accose<I 
peraon', made in fheabscnep of (he other*, wereol 
noweifiht aftaiost the Utter 

(4} R \ Lolr»hman Boh. 6 H. 124 (1892). 
folWijii; B V riandm .VaM. " C, 03 (1818)5 
in time ra»es the confwaion* were objeefed to 
not mereljr hwause they were made dorinp the 
abaence of |lie co>pri«onrra. but because they wi-re 
not afterward* “ pmied " m an v way, nor oppor. 
(UBity (riven lo them to Irnou what had been aai'* 
again-l them. 

(3) A V. CKandrr Bku/laf\nfit(. St U’. Jh. Cr . 
«(I87J) JCr. IV. CcleJ 1872*. 122 (• 184 of Art 
V ol JR'18), .r, in the manner prorHe-ll.y »•. 
315. .118 (■* 312.384 of Art V of |K09» 
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fellow-prisolUT has said, such a confession cannot be said to have been 
“ proved ” ; it is only after proper proof is given that it may be taken into 
consideration. (1) 

The word ‘ ‘ Court ’ ’ in section 30 of the Evidence Act means not only the " court.' 
Judge, in a trial by a Judge with a jury, but includes both Judge and iury.(2) 

By this section the Legislature has only bestowed a discretion upo 
Court to talc into cnpsiileraUon such confession (3) When more persons 
one are ]ointly tried for the same offence, the confession made by one of i 
if a«’ ' ’ * • ' 

the • 

pre\ 

endence. excluding from that term statements of the character mentioned in 
this 8ection.(5) And in so fat as a statement by a iritnm only is "evidence ” 
according to the definition given of that term when used in this Act, a confession 
by an accused person affecting himself and bU co-accused is not “ evidence ” 
in that special sense (61 These words do not mean that the confession is to 
have the force of sworn evidence (7) But such a confession is revcrtheless ' 
m'rfcnce in the sense that it is matter which th^ Court, before whom it is made.ij 
may take into consideration in order to determine whether the issue of gmlt is’i 
proved or not.(8) The wording, however, of this section (which is an exception) 
shou s that such a confession is merely to he on element m the con8idcrotion(9) 
of oil the facts of the case ; while allowing it to be so considered, it does not do 
away nith the necessity of other evidence. For even nhen regarded as evi- 
dence and taken at its highest value, it is of too weak a character to found a 
coninction upon it alone, and hence corroboration should be required in all,' ] 
cases: if instead of being the statement of a fellow-prisoner it had been>^ 
evidence given on oath and on examination os a witness, it would not have 
been anything other than the evidence of an accomplice, «hich, in general. 


1 tne " May take 
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refnmcs> corroboration in order to its acceptance ,(J) and if the te-^tiinoiiy of 
an accomplice given before the Court under the sanction of an oath and a 
process of careful o.xamination, and capable of being tested by cross-c-vainliia- 
non, is yet bv’ its nature such that, as against an accused, it must be received 
with caution* still more so must be the confession of a fellow-prisoner, winch 
Is only the bare statement of an accomplice, limited to just so much as the 
confessing person chose to say. and guaranteed by nothing except the peril 
into which It brings the speaker and whicji it is generctlly fashioned to 
Iessen.(2) Though, in strictness,, a conviction is not illegal merely because 
It proceeds upon the uncorroborated tcs-timony of an accomphce.(3) yet 
•section 133 applies ordy to accomplices, as such, aiul not to coiifessiint 
co-pnsoners whose statement!, do not stand upon the same but on .i 
lower footing than the testimony of an accomplice (4) And although 
the instance of eoiTt>hor.itioii which is appended to 2Uusi.{h) of section 114 is 
corroboration to be found m account* of an occurrence given by accomplices, 
there is no indication th.it the Legislature intended in this passage by the t>rni 
‘accounts given by the aecomplites’ anything other than accounts given in due 
course of examination as wjtnesse> Therefore the mere confessions of prison- 
ers do not come within the scope of this legislative declaration.(5) and there is 
no express provision in the Act to limit, lu any case, the operation of the rule 
that coiifessioua of ro-prisoiiers, standing alone, are legally msiifficient for con- 
viction 

Having regard to the nfoiegoiiig eoiu^ideiatjoiis, the Courts have estab- 
lished the following rules with regard to this species of evidence : — 

(IJ If there is (a) ahsolutch/ no other evidence in the Cfl^e,(6) or (h) the other 
(I'ldence IS ntadmfssi0le,(7) such n confession alone leill not mstain n concicUon. 

Thus (a) a conviction of a jhtsoii who is being tried together with other 
persons for the sjme offence (aiiiiot pioceed merely on au nnconohorated 
statement in the confession of one of such other persons f8j .So where two 
jirjsoiicrs were convicteil under sections .312 and 203 of the Penal Code, and 
there was not, as the Court observed, a particle of evidence ugaiiut the second 
prisimcr escept the confosioii of the co-prisoner, it was held tnnt the case vra"- 
oiic of no evidence, and that the conviction was bad in law and should he set 
Hside.(9) If a prisoner were coiiv.ctcd upon such evidence, whether by a jury 


( 1 )^ » .i/.AmA j9 « u.tv i«. ea 

(|H73)./C» .Va.;A« ,’I U It,. t>9. 71 

(|S74). A' ^ Mnliipim Iik 11 Bom II f' U 
I'Xi. IDS (IS74), A’ T Xa^n. SI VV 11 <V 24 
(IS73), II » IJiiMi/jitli I'hnekrrliitlly, 4 4SJ 
(lfl7S)s I,t3. IN, /'Ml 

(.’) U \ Min JI VV. IJ . Cr.. 61. 71 

(JS74) I’lifftr, ,f ami sre AT * -V« 7 W. S3 VV' 
I! . 24 11X73); A v //4.>KTt.r>. ( V , 094 (IK7S), 
n.y Ati‘-l-‘4h fiHet rOnrly.S 
A. /J'p.a Ui-KW*, 10 C., OTOtJxSIl. /r y tiumn 
Ji,». Ill K. 231 (ISSS). 11 « Kri'Aiuilihal. ll« 
110 (ISS.1). T. Fan .Snrtn. HA.. 3IW(|BS5). 

R.s. Mn'inpinn ila/i, VV< Ir, Jr.! Kil , J'l'ln (||IS«), 
A. T. A'i&.T/,Aia. 14 Iml Jar.N. K, 1*3 (IHSS). 
A. V. dannfttlMl. I* loii. Jur., X. .S.,20 tIHVI), 
f(h« coirol^^rsttva otvlrnc tnixt to niuro 
■i>l •hou),] ue nioroailriclly e«aniin.«l hy ttif* Uourt 
than nlipn *0 aconiflior r»ti|.>n>r a* • 

(3) S. l33./».#t 

(4) A'. l ivlfritiff. 4 <*., 4«.% 


414. 4!M1 |]s7S). /x/'jacltann anU .Vinslip, ilj : A. v. 
Faba/i 6ib. |4 lijd Jur , .V. .S . J75 (IBXS) 
4(>(Uoii« made t,v persons nt a joint lri,»I 

cannot la- Irratnl k» the eMdenip of arcomplu' 
againw one aiiothpr|, A «■ LaMm'ja J’anihr<iii'. 
Ji VI . 4al. 4U3 (IKdO) 

<S1 A » S-idin .MmixIh/. 21 \V. It., Cr , OO, 71 
(11174). pir 1‘liear, J . A \ .Itir-vltviA Chu'l'r 
hatty, 4 (’ , 4«3, 404, 4l)iJ (IS7N). i-rr Jackson «iJ 
Vin'lip, l.I 

(4) I'tOKx.Jmj'". 24tU lanuarj’ 1ST3; 7 JlAil. 
If. C n , 1.1. follonttl 111 II. » .t mhiyifi 

/rabjM. 1 .11 . 161 (IH'S) A 1 ISluiicaiti. \ . 

fi«4 tlH7H)i A V. H-m il., 673 (1676); 

A. 1 I'iHrlerhully. 4 V, 46,1, F. iC 

(l«7S)S A. X. Jim. 10 II. 211 A 

». A'3.imJhi, 1.1 II, 66 (IB'IOJ 

(7) A. ». .IM./om //.//.»;«. J JI., 163 (IMT6). 

(H) .SV« ca<ni (ili-i III nUr (6), nnlr. 

|tt) rr»wil,nit«. 24(h Jiiniinry 1x73, 7 
n r. Jl. .\pp. 13. folloanl fn A. ». Am'.^r 
llnlayn, I VI , 113 (1X76). 
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or otlierwise and were to appeal to the High Court, the conviction ought to ho 
sjt aside ; further, any Scsmous Judge trj’ing such a case before a Jury ought 
to direct them to acquit the prisoner.fl) (b) Where the only evidence against 
the second prisoner was a confession made by the first prisoner, and a statement 
made by the second prisoner to a police constable, it was that the latter 
statement was inadmissible, and that the second prisoner could not lie convict- 
ed solely on the confession of the first.(2) 

(2) (a) TAc cofi/rssions of fo-/>risonc«, to he rendered Irusluorik'/ must 
he corroborated, (5) (b) nhitnde b'j mdeiH-ndenl eiiJencc. and not by the lp.sliinon>/ 
of accomplices or approvers, (i) (c) as trcll tn respect of the tdentili/ of all the per- 
sons affected b'j if, of the corpus dehcti.(5) 

(a) It IS clear, for the reasons above mentiorcd. that though admissible 
under section 30 and capable of being taken into consideration, no weight can 
be attached to the confession unless it is lu the first place corroborated. The 
confessions of persons tried jointly for the .same offence may be “ considered ’ 
as against other parties then on their trial with them, but siicli confessions, 
when used as evidence against others, stand m need of corroboration (6) When 
confessions of one co-prisoner are admissible against another co-prisoner, the 
utmost ^alue that can he claimed for them is that if there is other untainted 
evidence against the accused they may be “considered” together with such 
evidence (7) The corroborative evidence must be more cogent and should he 
more strictly e.\ajnined by the Court than when an accomplice gives evidence 
as a witness, for a confession cannot be treated os of the same value as the 
evidence of an accompbcc.(8) (b) In the next place, the corroboration must 
be by independent evidence and not by the testimony of accomplices or approv- 
ers. For, if instead of being the statement of a fellow -prisoner, it had been 
evidence given on oath and subject to cross-examination, it would not be any 
thing else than the cvulciice of an accomplice, which itself in general requires 
corroboration derived from evidence which is independent of accomplice-testi- 
mony. The testimony of one accomplice is not suIRcient corroboration of an- 
other. And further, m so far as a confession does not stand as high ns the tes- 
timony of an accomplice, there is a greater necessity for independent corroboT.x- 
tion.(9) (c) Thirdly, not only must there be corroboration as to the corpus 


(l) R T. ChiHtrinUii. 4 C . 4Sl, 490 

(1878). jirr Girth, C.J. 

(3) R T. Amhigara IltilogH, *u)'ra 

(3) Jf. T. Jafflr Al,, 19 \V. U. Cr, 57 |1R71); 
It V. Kam/o Ltl>. 20 W ll . Cr . I, 3 (1873), ». 
f«»t .-ff.T SndSn J/KnJ-f.ei Wll ,0.69(1874); 
if. V. .Voja, 23 \V, n ,0 . 24 (18S3), It ^ Aih.,. 

Oiufiirhully, 4 C. 4R3 (187H), K '. Amo 
^• ra, 10 n . 231 (1885): A. > Itam RaniH, H . 
3O0(lR8S). ^ ^.AlaJ^ppan Dali. Wrir, Srd EJ, 
490» (ISS6|s R. %. GanapafM, M IdU. Jur. N 
.S..2tl(18S0). 

(4) R.x Jag^r Alt .taptm R x. J/oUrjA Ditn* 

low. K .O. IR(1873);ff x A'o-m/o Ltili, iurrm, 
3. Thr ronfrMion of A'. L. of oourso oouM not 
h»To lioon Irpill; u«od ipiinrt the other* *1 all 
rxerrtisg to »i>rh an extent a* it «a»«uUtaatialI/ 
roeroboeateU by DOimpeachtble e\iilenoe, «/i«a,fr ■' 
j-ee l-hear. J) R. ,..W*a .op"*; R. 

T. J/alopn 8,„. II Horn. H. C. I*... 196. R. x, 

CWrfile,. 23 W. 11.. tv.. 43 <187«) ! R. x. 
/W Jtra. 10 n . 231 (lSS5) ; R. \ Ram Aoraa. 

8 3»a(1Ry.V)s R. X. AUfapi*"^ 

3M IVi.. I'is* (1SK«) 


(5) Ilmiras »upra, 21 ; R x, iSadkn 

Jlitidul, lUpra; R, x. Bxdku .VoittM, 1 B, 473 
(IS76): R s. Kn'iyippa Govndaa.W'riT, 3nl Eil . 
494 (I8«3): R V. Amo Jiro, aupra . A v. Ram 
Raram. aupra. 

( 0 ) R T JofflrAU, »upra. 

(7) R. X. Alagappan Balt, xupra. 

(K) R X. Gamipal.M. 14 InJ Jur . .V ,«J . 20 
(1889) .See raae« cited ante, on p«pe. 

fS) R. X. JfoSedI £Miro«, IS U'. I*. . t> , f. 
25(1673); A.t Jafir Alt. 19 W. ){,(>, 57,5* 
I’ Tainted etidenro is eotniMle letter hr lemi; 
doubled in 4)U*ntity " as it aouhl le. abere the 
only corroboration is arcompliee leetimon^J 
R. X. Rom Rrom. supra (a second ac-eorephre dors 
not ini|«T>ce the posit, on of the tirst). R. Kuim- 
)o Zed. su|sa. 3. c. as/- ; R. x Sodlm J/«ac/a/. 
• ■r*a:Zf T. J/s/a/a A'spaaa, sU|-rs.BtiJ csmm 
rited. mtJr. One rc«fr»i«ii dm not eerrobaeste 
anotber; Talasai X. R., |0 (', W', N , xn (l4tS) 
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tao set* ct rstdence isMtber c4 abicb can aluc.e 

W areepecd aitbout ecerobvatem, tbay cazii.ot 
each tnitstarn be tairn to caroloratstl^ «tt.r 
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dehdi, but also as to the identity of all the persona concerned. The question 
is not whether the story is generally true, but whether it is true m the particular 
points which aflect the persons who are accused by him, because it is just at 
those points that the reason for suspicion and uncertainty comes into force.(l) 
The accomplice (and, therefore, A fortion, a confessing prisoner) must be corrob- 
orated not only as to one but as to all of the persons affected by the evidence, 
and corroboration, of his evidence as to one prisoner does not entitle his evidence 
against another to be accepted without corroboration.(2) 

( 3 ) The conicssions of 'pn$oner8 are not sufficient con ohoration of the testi- 
mony of an accomplice, either as to the corpus delicti, or the identity of the persovs 
affected (.I) For the corroboration which is needed of an accomplice’s testi- 
mony IS evidence which is independent of accomplices. But a confession of a 
prisoner, if given on oath, would oul}' be the ev^dence of an accomplice, and as 
a mere confession it is even of less value, and hence it can nev'er afford corrobora- 
tion of the evidence oi an accomplice, the tainted evidence of w hich is not made 
more trustworthy by a tainted confession (v. ante). 

Upon the question as to what independent evidence is legally sufficient 
torroboratiou of the confession, it w necessarv to bear in mind that being evi- 
dence of a very defective character, the confess’on requires especially careful 
scrutiny before it can be safely relied on (4) The corroborative evidence must 
be more cogent and should be more strictly examined by the Court than when 
an accomplice gives evndeiice as a witness (5) There is no doubt as to the suffi- 
ciently corroborative character of the testimony of mdepeudeut aud credible 
cyc-vvitnesses. or of a conlession made by the accused(6) in addition to the 
confession by his co-prisoiier implicating him, but doubt may arise in cases 
where the evidence is citcumstantial.(7) The rulings on this point are not 
uniform In one case it seems to hove been thought that if the other evidence 


and joined togelhff M a< lo ju»lify*ny court in 
acting In aucli cviiloncf /? v JaMi Ooi. 4 C H*. N. 
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r. Sailfiu Mumtiil, supra , R. i Kaiiyappa 
Oosnifn. Wrir. Sixl Ed . 4^4 (ISHS) . R r. Data 
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allow lhal the apiiellant wa» one of (be house- 
breskera "] R. v Rim knraa. 8 3l>6(lSS.S), fte 

{,. ISi, note on/' 

(21 R. I Rjm RaraH.sopn 

(3) /; I . Jagir AU. 19 »V, It , (Y . 37 (1873) . 
U. y. .IM.sk Btems. I9W, K . Cr , 16. 21. 25 
(l-TIJS R r. ilahpifi It IW II. C- B.. 
l:>'>(l'(7l); R r. A'cMAn/rlW. Ift n.SIll (I8<I5|; 
R. ». .lUmfyl. 21 VV. IS., Cf . (W (1«74). 

R r .W'. 23 W. R . Cr.. 24 (l*«73) ; R. r. Ram 
fan* H .4.. 3ii0, (]><44); R. r Ratyn CSoWirp, 
I’V W. IS . Cr . 41 (1476): R r Badka AWh. 

I II , 475 (1476); R. r. Rtpia //lawaa. |0 C. 07U 
(Ill'll]: R. X. Al'tyappaa ihH WVir, 3rd. Kd, 

4 Os (14'/!) : ll X. CkasA tvM tkrakiM, 14 lod. 
Jur., X. .‘i. 121 (K"'!) 

(I) R. X. .Wrt«3(if«./»/.21 IV. M(l874)s 
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(5) R V Oompabkal, 14 lad Jar., K. S, 20 
(1#%9;. 4ae also R v Sadku Hundii}, aupra. 

(6) Pep R T. Jaff!r Ati, 19 W. R . Cr., 39, 60 
(JS73), R V Bai/on Chotrrfhru, 25 W. R' 
44 (1878) , R. V. Xtoyo/i Kom, 14 Ind Jur., 3S4 
(1886) , ice R. r. Raru Aoj/or. JO AI , 482 (IStlfl)- 
where under the circuinitonces of that east the 
corroborating evidence wns held to be tulSeicnt 

(7) Ste (1) na to poMemion or di«o\ery of prop 
ert> (a) on charge of theft, daooiq, rliahoneitif 
recemng, /f. V. Jo/pr dfi.aupra, // y JCaya, supra; 
R r Rom Sargn/ R. «. Ktamja Lili, lupra; R. 
V. Cksiuirr RkHRafkariet, 8U()fa , R. x. A'aliappo . 
Ooatydrs. lypra; R. y flardtira, 3X.-W. 1’.. 217 
(1873), R r. KnihnnlM. lupra, R v. /*'"» 
J«OT auprn , (A) on a charge of miinlir or in/iif,v 
to the liody, //. V, 7?<im Aaron. lupra; (2) M I® 
other eirrumaUntial evidence . (n) aWnee from 
home; //. r. Jagr Ah, lUpra ; R. ». Rrp’* 
Rifiroi, lupra ; (4) aod.len dwappenrance ; R. r. 
Boi/rm CS'Ui/Ary, tupra ; (e) prwcnce In company 
o( Ollier accuieij • R v, Kahpappa Oeusdta 
aupra ; R, v. Rom Raran, lupra ; (d) mnllcal 
evidence;//, v. .VarfAu .Vun/M, lupra ; (f) Ul- 
feeling.// r, Raii'ooCkoicilkry.sapra ; IJX6lidtpg 
of iii«fromcnt of crime; R. r.ilokttk DUtcai, 
lupra. 
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“teiuls” to convKtiou It would lie Miflicifnt.(I) Where, in another prosecution, 
the circumstantial osidencc constituted “a Very Btrong primd /ffciccasc,” it \yas 
helti tobcsulTiciently corrohorati\c.(2) Apaiii.it lias been heldtliatcorroliorotion 
bv circumstantial evidence is not sufTicient “unless the cirriimstnnces constitut- 
ing corroboration would, if believed to exist, themselves support a convic- 
tnm.**(3) I>astlv. it has been said that “how far any corroborative evidence 
would be suRicie'nt. coupled with the confession, to convict a prisoner. mu<t 
depend upon the circumstances of each ]>articular casc.*’(4) 

Upon the manner m winch the confessions nre to he taken into coiisideni- 
tion. and upon the relation in winch the confessions stand towards the other 
evidence in the case, the ruhnps arc also not uniform. In some it has been laid 
dow n that they cannot he used as the basis of a case, but only as corroborative 
of other independent evidence, because they arc not “evidence ”(5) or if they 
are “evidence.” tlicy are Vc\ndence’* of a very weak charactcr.(C) In other 
cases they liave been treated as the basis of u case requiting only corroborat’oii. 

The matter, however, is of no practical importance, ns whether they be treated 
in either of the abo\e modes, the issue of guilt will (if the eoiifcssion be siifli- 
cieutly corroborated) he determined upon a consideration of the whole of the 
evidence, ineludinp therein the confessions and the other independent evidence : 
both of these are elements in the case w-hlch, when combined, offer the 
material for the Court’s decision, whichever of the two he regarded ns the 
prior element or basis (7) 

In the uiidernientloncd case It was held by the Calcutta High Court that n 
retracted confession should carry practically no weight as against a person 
other than the maker, because it is not made on oath, it is not tested by cross- 
examinaton, and its truth is denied by the maker himself, who has tliiis lied on 
one or other of the occasions, and that tbe very fullest corroboration would be 
necessary in sucli a case, far more than would be demanded for the sworn testi- 
monv of an accomplice on oath (8) But in a more recent case it has been Iieldl 
by tlie Allahabad High Court that a retracted confession may be taken into' 
consideration (that is, used as evidence) against not only the person making' 
it but persons tried jointly with the confessing accused for'the same offence, 
and that, as regards the person making it. such a confession may even srithout 
any corroborative evidence form the basis of a conviction, and that, as regards 
other co-accused, although corroborative evidence may be necessary, it is not 
necessary that such esidence should by itself be sufficient to support a convic- 
tion, andsemb/e that a conviction based on the unsupported evidence afforded 
b}' the confession of a co-accused would not be unlawful.(9) 

This section must be read subject to tbe prosnsions contained in those As agaiost 
which precede it. Therefore a confession by one of several persons, which is pe?|‘onaV*' 
inadmissible under sections 24 — 26, and sshen there is no '* discovery ” under well as 
sections 27, will be inadmissible under this section as against both the maker p^onwho 
of it and the person implicated thereby. If it is not inadmissible, imder ^^resslon*' 
sections 24 — 26, against the maker, it is admissible under this section, prosdded * 


(1) A. T. CilinJer BiallaeArtrift, S4 >V. U.. 
Cr., 45 (1875), ptr JjcVwn. J. S A iimOiir 
»»fm» to bf indjcit^d m R. v. Baya/i Aow. H 
Ind. Jur . SSI (ISSC) 

(2) R T. .Yojo. 23 W. It., CV., 21. 25 (I785>, 
f^rl’lifar, J. 

(3) R. r AiIooImA CAiKlerbull^. i C.. *S3. 
pfT Jnckson iQdMAcDoiuicU.JJ. 

(I) 490. Crib. C. J. 

(3) R.t CAynder BA>,llac\ar,te.Si W. K.. Cr« 
42 ( 1875 ). 

U', LE 


(6) R r. AtAoeilntA CAucLerbnfty^ 4 C.. 4S3. 
prr JarVton, 5IacDoanell, and Broughton. JJ. 

(7) Thi* •»em» to bt tho rie>» of Garth. C. J , 
in B.V, AtAorfviA CAu'leritiitlif, aupra At a mat* 
tor ot conrroirncF. hoa-rrrr, it niay bo desirabU 
to male Iho confoaaioa tho atarimg; point or baiuk 
and tbon to coosidor hoir far tbe independent 
evidenee. direct or circnnutantial, aupporta it 

(8) FoaiaT. A. 28 C.. 689(1901) 

(9) R. V. KtAri (1907). 29 A . 431. 
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that it satisfies its terms, as well against the maker as against the other whom 
it affects. If. however, it is excluded by sections 24 — 2(5, but there is discolor} 
under section 27, theft *so much of the whole, ns leads immediately to the 
discovery being made admissible thereunder is also admissible under beciioii 
30 against both, if it is a *' confession” on the part of the maker and ‘‘affects 
himself and some other” co-accused, but not otherwise. A confession 
partly! 1 ’ ’’ ' '' ' under section -7 is admissible under 

section only when the admissible partis a 

“confess “affects” himself and the co-accused 

as against whom it is considered. If the admissible part is a “ confession,” 
and " affects ” both persons, it cannot be first reiectecl as against co* 
prisoner B on the ground that the whole confession was unduly obtained, 
and then that very part .\dniitted as against the. maker A, on the ground of 
discoiery. but should be admitted giider section §0 against both ;(2) though 
on taking it into consideration no weight would be attached to it, as against 
B, unless it was sufficiently corroborated, and the mere discovery, though 
it might be sufficient for the conviction of A, would not generally, of itself 
apart from other evidence to .show B's complicity, corroborate A sufficiently 
ns to B's being concerned in the offence. But a statement made in Court 
by one accused, incriminating a co-accused hut e.vculpating himscU, is not 
” confession ” and cannot legally be taken into consideration as against 
the co-accused. A statement made to the Police by an accused person to 
the effect that if certain other persons were sent tor, he would see that 
some other property was traced out, w not evidence to prove that the accused 
had been guilty of abetment <*f theft.(3) 

aiftVonclu. Atlniissions are not conclusive proof of the matters ad- 

mittcd, but they may operate as estoppels under the provisions 
•stop hereinafter contained. 


Principle. — The policy ol the law' favours the investigation of truth jy 
all expedient methods The doctrine of ctoppels, by which further iu’ 
lestigation is precluded, being an exception to the general rule, and being 
adopted only for the sake ol general convenience, and for the prevention of 
fraud, will not be extended beyond the reasons on which it is founded. Therf'i 
fore ndmis*»ions, whether wnltciv ot oral, which do not operate by wayofl 
estoppel, constitute only primd /acir and rebuttable evidence against their 
makers and those claiming under them, as between them and others.(4) 


?. 17 I” Ailmi*wn” tlffinrtl.) b . 115 ) 

s 1 ("CoHcliiutf proo/."] 

Tfljlor, E\., §§ S17 — 819, S.'M — Sfil ; Xorton, Kv., 151 ; I*Jiij>«on, Ev,, 3nl Ed , » 

llo^coe, X. I’, Kv., fi2 ; I’owcn, Kv., 288 — 290 ; Best, Kv., §§ 529, 5.30. 


COMMENTARY 


Effect of 
• nmisajons. 


This section dc-sU with the m respect of coiiclusivciicss, of nuniis- 

sion.wbcn proved. Every admission is evidence against the person by whom U 
is made ; but it is always for the Court to consider w liat weiglit, if any. is to he 


(1) Vf T. Fima liirajn. 3 It, IJ (1ST«) 

(2) M 

|3) liujt r. K . S A. h. 0 . S3. SiV. I, 

•I , 22, Anil tor clrnojli'in ..f ** rcm/AAiioii ** Ar< 

lUhm rtr.K.t (V. I. .1 . -30. 

(4] Kr , 2SS t “ TliB* ■ »cri|.| rnilun..] 


cm • Mil, nncj aII j.AroJ 

fmmi} fnrw r^i.I.nre cl {lajmrnt, A., 2*1’ *” 
(rrnerAl. a fw-rnon’i conduct And jAnyi»r'- I’**'’ 
nol l)ip effect of ojieraUiig AfAmtl lim» tS '*•) 
of cAfnrpc-l,” ^efTianil.rc. J., m r.T"}'-'' 
1 .V m. 210 
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(liven to an admis'^ion, or any other evidence . it h not conclusive incroly 
because it is lofrally admHsil)le.(l) It Honl^Mo in certain cases, for instance, 
where It las l»een acted upon by the parly to whom it was made (2) "A 
.statement maile by a party is not, ipso fado, conclusive n}:amst Iiim, though 
it may be used against him and may be evidence, more or less weighty, 
possibly even conclusive. accordiiiK to the circumstances of each rase and 
the result come to by jiulteml invcstig.‘\tion.”(3) Tlunigb admissions may be 
proved against the party making them, it is always open to the maker to 
show that the statements were mistaken or iiiitnic, ctrept in the case in 
which they operate as estoppels (4) The subject ssns clearly illustrated in the 
case of Jlrarir \ l{f>fjfrx,{o) in which Ilaylcy, .! , observed “There is no 
doiiht but that tlic express admissions of a party to the suit, or admissions 
implied from Ins conduct, arc evidence, and .strong evidence against Iiijii 
but we tlnnk that he is at liberty to prove that such admissions were tnisjnkcii 
or were untrue, and is not estopped or conchided by them, unless another 
person lias been induced by them to alter his condition ; in sucli iv case, 
the p.arty isestopi'ed from disputing their truth with respect to that person 
(and those claiming under him), and that tmimctioii , but as to third 
persons he is not hound. It is a well-established rule of law, that estoppels 
bind only parties an-’ • ”/c» 'tu. .i. .. 

mthiscase, tliata ■ were 

founded on mistake . • , niter 

his condition, h as applicable to mistakes in respect of legal liability, as to those 
in respect of matters ol facts (7) Where a defendant seeks to make use of 


(I) T ifii/lfy, U B . 0 fh App. 

W i Ajfilun \ Ram SfUk, li K B.. 

(J) Ja<ui» ChnicJSrg T Dn'i'fr Ckowdify, M 
W. R., 347 (1873) , Brnjmdn Camv v. TKt Chatt- 
tnan,I)nt<a Munttipalily, 30 W P. . 333 (1873), 
Yotiaat Putta T. Raitkalct, U II, 1J3 (I88S) 
_Va »dmi«ion made by • party m oth«"r e*««s tn»y 
betaken a» «\id«nce tfurut him. but oaanot 
operate agsinst bim u (n estoppel in » cue in 
«hjcb bis opponents are persons to whom the «<l- 

mi>s]on «as not insde, snd^ho are not proTeU L> 
have heard of it, or to have been in any «ay misled 
by It. or to ha^e acted in reliance upon it, CAuadtr 
Xantv PtarreJ/vSun. 5W. P... 209 (IR66) , see 
MustHmai 0'id*y ▼ Ladon, I3 3foo 1 

-V , 585, 600 (1870) 

(3) /lv''t<‘nr Aain supra 

(4) Stt 1 . 115, potl, and nolrs thereto, as to ad* 
miuions vbich hare been held to operate or not 
as estoppels. 

(5) 9B.&a.577. 5*6,587 

(6) See Janan CkryutlXry v. IMuJar Ckotrdkry, 

18 W. n., 347 (1873) , .4ve/u» v. Aam Sd>sk, 13 
VV. II,, li6 (1869) , Ram Sana r. /’ran Ptary, 
13Moo I..V,551 (!g70)s.S'oo;an£t5<e v. Aehmui 
AH, 14 15. 1* R, App, 3 (1674); Sretnaih Roy 
>. £<«</.« Btukintt, 20 W. B.. 113 (1873); Bro- 
/rnrfro CuoTnar v. CAoirmon, Paeca Muntctpality, 
30 \\. R., 223 (1873) ; .SrtemtHy Dtbut v. BtimJa 
Soondiinr. 21 \V. R.. 422 (1674) ; JUMtumal 
Oulfy ». J/iMssmst Moo, 13 Moo. 1. 585, 

590, 600 (1870) ; J/uesmot LaUtfoannoa *. Gaor 
R»n», 18 W. R.. 485, 493, 494 (1872) ; firh-re a 


defendant ai-ekt to niakr use ef sUtemeiit* winch 
hate been put in eeidenre and to treat them ai 
admissions by the plaintiff who put them m, it 
IS competent for the platnliff to show the real 
nature of the transaction to which they relate, 
and to get rid of the effect of the apparent admit* 
aions. Set also Miutumal Uthru/onitent v Balno 
Gndhanr.lt \V. R 118 (1873), in which the 
I'riTj Council keht thrt the fact of a party baring 
admitted the erecuticti of a deed in a former luit 
did not present her frori contesting the validity 
of the tranaactionseridenced thereby, and ahoaing 
thatil was colourable and Dot real, and sre gener- 
ally as to tbe ordinarily inconclusire character 
of admissions: SrtenalA .Yoy r. J/on J/oAiNce, 6 
VV. R , 35 (1666) ; Gordon Stuart v. Set}oy CohinJ, 
8VV.R.. 201 (1867); Gnth CAunder v. Ittur Chun- 
dT, 13 VV R. 226 (1829), Jfahomed /{a«et/ x. 
^f<ahur All, 15 VV. R , 281) (1871). £&]i/A 
KomtrooJrtit V Skaikh Jlniiyr, 16 VV. B., 220 
(1871); iltummnt UikrufoonrMa v. Baboo 
^ndioree, 19 VV R', 118 (1S73) , BudhSin/ihv. 
GamckwndtrStn. 19 VV. R . 356 (1673) 

(7) StKtoH X. ltddiard, 12 Q B. 925, 927; 
such a mistaben impressioD, boweTer, snll riot 
esrfade hM admivion, though it will impair its 
weight as erulence-against him. .Yrt^n >. Btl. 
cAer. 1 R. B.. 921; Taylor, Kr , { 619, RoscOe, 
N.P..CT.63. 1 FbiUips & Am.. 354 , see (7upt 
Ua X. Ckxn4rx>»t BKuaoirr. 10 W, R . 13 (1873,, 
aS to admisiuoiis lorolviog erroneous conclusions 
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statements ^vh^cll have been put in c%'ideute, and to treat them as> admissions 
bv the plaintiff "ho put them is competent for the plaintiff toshowthe 
leal nature of the tcansactiou to which they relate and to get nd of the effect 
oi the apparent adnus3ions.(l) Even if on admission was made with a 
fraudulent purpose, the party makmg it may show what was the real state of 
facts. (2) So where a trader, intending to defraud his creditors, delivered his 
goods to a friend, and made out an invoice to him and a receipt for the 
hctitious price, it v as held open to him. when these documents were put in 
evidence, m an action brought by him to recover the goods from the pre- 
tended purchaser, to ahoiv tliat they were untrue (3) And a party claiming 
under another who has made admissions as to a transaction to which that 
other was a party, is at bbertv to allege and prore that the admissions were 
made with a fraudulent purpose, and w ere not true, and to show the real nature 
of the ttansactiou.(4) 

But though a mere admission is not legally concltisive, the circumstances 
under, or the occasion upon, which it was made, or its formal and deliberate 
character may entitle it to the greatest weight and may requite very strong 
and a clear cMtlenceto rebut the inferences which may bp drawn froniit.(5) 
Although it mav be shown that the facts were different from what on’a former 
occasion they were stated to he. and though it may be shown (if it w-ere so) 
that a former statement is false, strong evidence may, imder the particular 
circumstances, be required toproietbat wJmt the parties had deliberately 
asserted was altogether wntr«e.(6) .Moreover, an admission, jf of a sufficiently 
gra\’e character, may ha\e the effect of shifting the onus of proof.{7) ‘'As the 
weight ol an admission depends on the circumstances under which it was made, 
the'^e cirumstaiices may alwavs be proved to impeach or enhance its credo 
hthtv. Thus the adcnissioit (unless amoiiiiting to an estoppel) may be sboiui 
by tile party against whom it is tendered to be untrue , or to have been made 
under n mistake of law or fact , or to haie been uttered in ignoronce, leviti’. 
or an abnormal condition of mind. On the other hand, the weight of the 
admission increases with the knowledge and deliberation of the speaker, or 
the solemnity of theoccasiou on which it was made.”(8) As to admissions 
made " without prejudice,” and odmiasionv obtained under compulsiori, v. 
<inle. s 23, and p. 247. 


(I) v iimir t^arUH. In ll 

1! .I'ClllST.’l 

ftam Aiirnn ^ JtlnaniM'il IS Moo 
I t'ttrtmth n>iHloor{A«li»fr, 
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lullry \ IMUg. 1_ n . 0 Ch . TST , ami ^ofraM.' 
•1 to tlie Htiglit to Ir BttaihMl to 
1 oiifr. ji Il7nai|/W 

{B) t-nu/tiH llil'tr I .Mrnnl Ah. »ui>rs ; I"* 

oo/a , anil ffuif 

iTi Fittfitn Mtf a ll I.. n , 

6W) (l«7'n. 14 \V H . IJ’ C). 2S. 13 Moo 1. ^ 
43t , t'knnilm hui>irar\ f'/inHifri Xo/pol 
J*. C. <l!Xi'n. 21 1.. ISl; I. I!, 31; I .A., 27- 

(8) i’liifison, K»., .SrrJ IM. HU; • 

{] 6 J 1 . 5 HI! Tailor. Ks . |4 sW-K'H; 
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STATKMKNTS BY PKRi^OXS WHO CANNOT BE CABLED 
AS WITNESSES. 


The provisions tn the following section constitute further exceptions to Section 82 
the rule which etcliidps hearsay.(I) As <i gciicrAl rule, oral evidence must be 
direct ' ' • ' • » > p section may be regarded os 

excepi d reason of tlic hearsay rule 

is the ^ based on tw o consideration*!, 

a necessity for the evidence and a circumstantial guarantee of tnistworthi- 
ness.(3) it may be impossible, or it may cause unreasonable expense or 
delay to procure the attendance ol a witness «lio, if present before the Court, 
could give direct c\ndence on the matter in ijuestion ; and it may also be 
that this witness has made a statement, cither written or verbal, with reference 
to such matter under such circumstances that the truth of this statement 
mayreasonablv he presumed. In such a case the law as enacted by section 32 
dispenses witfi direct oral e'ndeiicc of the fact and with the safeguard for 
truth provided by cross-examination and the sanction of an oath, the pro* 
bability of the statement being true depending upon other safeguards which 
are mentioned m the following paragraphs.(4) The truth of the declarations 
are deemed to be priind facte guaranteed by the special conditions of admis- 
sibility imposed. An important difference between the law m India and in 
England is that in the latter county* this class ol endence con only be recen ed 
where the author of the statement w rfc«d.{5) The ground for its admissibility 
being the absence of any better evidence, the other conditions mentioned in 
the section under which, in India, such evidence is receivable are consonant w-ith 
reason and general convenience. These conditions of admissibility apply to 
nfi the eight classes of evidence winch it comprises. It is for the Judge m bis 
discretion to say whether the alleged expense and delay is such as justifies the 
admission of theetndence, without insisting on the attendance of the author 
of the 6tatement.(G) The statement referred to in all the eight paragraphs 
of section 32 are evidence against all the svorld, unlike statements receivable 
under the sections relating to admissions which may only be proved as against 
the person who makes them ox liis representative in interest.(7) But an 
admission may be proved by or on behalf of the person making it when it is 
of such a nature that, if the person making it were dead, it would he relevant 
as between third persons under the thirty-second section.fS) 

The nature of the evidence in the case of depositions in former trials, and section 83 . 
the grounds upon which such evidence is receivable is considered in the Notes 
to section 33, post. 

The general ground of admissibility of the evidence mentioned in both 
sections 32 and 33 is that in the cases there m question no better etsdeiice is to 
be had.(9) 


(1) Sp» Slurl/t Frt'tui, I,. I{., S .Sl>p- 

039. r" Lord niE^kbum, 

(2) S. 60. 

(3) Wiftiooi», Kr . { H’l) 

(4) FiflJ, Ev , I6n, 1711. 

(5) 27. 


(6) Xerton, Er, 174. 175. 

(7| A. 143;F>rId. Et. 1st ; i 21. aiUe. 

(6) S. 21. cl. (JJ, «!«/< a . ill*. (&). («) . M to 
ma-ivtarw, m Cwb Act, IX (B. C) of 1®S0. 

(9) IntroJ., 1« 
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as to®cause® of admissibility of " dying declarations,” as they me calletl 

ofdeaih is said to rest, firslh/ on necessity, (1) the injured person, -vvlio is generally the 
(8 32.eiix principal witness, being ' ' ’ ” '' . ’ 

ity of the approach of 
the obligation of an oa * 

said lion ever that dying declarations m India are not to be regarded as if they 
were made in Engla’nd.{3) And Mr. Field states that he has in more than one 
instance knomi a statement made by a person, nho did not expect to live many 
hours, turn out to be wholly and utterly iuitrue.(4) According to English law, 
it is the DDpresswn of impentitntf death, and not the rapid succession of death 
in point of fact, which lenders the testimonv admissible, but it is still doubtful 
what is meant bv “impending.” From the English cases the true principle w ould 
seem to be that the judge must be satisfied that the expectation of death is so 
immediate as to give to the declaration a solemiuty sufficient to dispense with 
those sanctions nccessan' to ensure the puriti' of evidence in other cases.(5) 
But in so far as it is not necessary under this Act that the declaration should have 
been made under expectation of deatU.(6) the first immcd ground appears to be 
more properly that on which this kind of evidence is receivable When, however, 
the statement has been so made, it will further liave the sanction which the ap- 
proach of death aflords ni the greater number of cases According to English 
Jaw evidence of tlu«dcsciiption is admissible in no cnil case, and in cnnihial cases 
only in the single instance of homicide, and then only where it is offered in the 
very words of the deceased, both ijuestioiis and answer', being given where (jues* 
tions have been put.(7l But the above-mentioned sanction has nothing to do 
with the nature of the crime or other act to w bich the evidence relates ; it U just 
S3 existent iii the case of declarations relating to tlie commission of one offence as 
another Further, if thi> evidence be admitted on tbc ground of necessity, that 
necessity is just as likely to e.vist wheie the dc<ea'>ed person has been robbed, 
or raped, or assaulted, as where he or she lias been raurdeicd.(8) And therefore 
tinder the Act the statement is adnnssilde. whatever may be the nature of the pro- 
ceeiliiig in whicli the cause of the death of tlic person, who made the statement, 
comes into <iuestion (v. po«) Three reasons have been given (or restricting tlic 
application of this evidence to cases of homicide fo) the danger of perj’ury in 
fabricating declarations, the truth or falsehood of w Inch it is impossible to nscer- 
t.im ; (b) the danger of letting m incomplete statements, which, though true a* 
far ns they go, do not constitute “ the vvhole truth (c) the experienced fact, 
that, implicit-rehancp cannot mall cases be placed on the derlaratioiisof a dying 
person, for his body may have survived the powers of his mind , or his recoHec- 
tion, if his senses are not unpaired, may not be perfect or, for the sake of ea‘«e. 
and to he nd of the importunity of those around him. he may say, or seem to .«ny. 
v'hatpvcr they choose to siiggest.(9j These considerations, though they h.ivv 

' ‘ • ~ 'lit to e.vcJude this forni of 

■ yet vsqU he home iu mind 
• . Statements in particular 

rnscs.(l(lj Tins kind of evidence has been foiiini to he on the whole useful imd 


(I) Tavlor, Er., | 71S { Norton. F» , 17^ . ISo*- 
rof. Cr, Et., I2iI, KI , ?7, "K TEm ground win* 
1 ) 1,1 111 hatr Lptu •.imiCtrd in it v. 

n.l>,73|lfUVH 

(r» Tailor. Kr,jJ7H,7l7, 71“. K », 
rv*;** *u{<n i In the nwilrr of vjlrtf 

Tr—'. H VV. i! , If . II. 19 •eroUtTf 

of E«t». I. C. IL. in K, r. Wvhofi. I la-a , 

•'.eg. ()(nl la th> la*t-nKCt|i,n''l ra«>lil fi. 19. ■a.i 
In IV1.I. I r , ITll; .Viylrraini. lU.in.falUMi'a <aw. 
S C> . 1 17 s VV ^rt,r.n■. t.v„ f Ills 


(3) Uiiaic) Moko*. II. 841. 

(4) FrrW. > * . i.j, 174. 175 

(5) TaUor Kr.,|7IS. 

(*I) T. 7««u, a .U. rl (1), Commrnfnr.i. 

(7f ToUor, I 714. /{. \ MileUfll ilh'i:). It 
CVir.. 6<0. K ». Smi/i (IW(I). 65 J 1’.. *•'> 

fcol arc I! UAitiMifii (IS'rtl. 62 J 1'.. 

(8f it, \. Mritlrr/rr, aoiira, 70 

(I*/ Tarl.,f. F... 1716 
tW) IVI.I Fr.. 171 
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ncce'i'iary, but the cnutioii with which it should l>e roccised has often been 
commented upon. It will often happen that the particulars of the violence to 
which the deceased has spoken were likely to have occurred under circum- 
stances of confusion and surprise calculate to prevent their being accurately 
observed. The consequences also of the violence may occasion an injuiy to the 
mind, and an indistinctne.ss of memory as to the particular transaction. The 
deceased may have stated his inferences from facts, concerning which he may 
have drawn a wrong conclusion, or he may ha\e omitted important particulars, 
from not having his attention called to them. Such evidence, therefore, is 
liable to be sery incomplete. Kc may naturally, also, be disposed to give a 
partial account of the occurrence, although possiblv not influenced by animosity 
or ill-will. But it cannot be concealed that animosity, and resentment are 
not unlikely to be felt in such a situation.(I) Such considerations show the 
necessity of caution in receiving impressions from accounts given by persons 
in a djing state ; especially w hen it is considered that they cannot be subjected 
to the power of cross-exammatiott. and the security afforded by the terror of 
punishment and the penalties for perjury cannot exist in this case. Further, 
the remarks before made on verbal statements which have been heard and 
reported by witnesses applies equally to dying declarations ; namely, that 
they are liable to be misunderstood and misreported, from inattention, from 
misunderstanding or from infirmity of memory.(2) Where the declaration of a 
person wounded by the accused in committing dacoity was made on the 13th 
August 1899. and he died on the 20th August of the same yeai. and there was 
no other evidence to prove that the death was caused or accelerated by the 
wounds received at the dacoity, or that it was the transaction which resulted in 
bis death, it was held that his declaration ought not to have been admitted m 
evidence.”(3) 

The English rule as to the admissibility of these statement* is subject to 
several restrictions which, as such, appear to have no place in the Act (v. post), course of * 
The considerations which have induced the Courts to recognise this species 
of evidence hav'e been said to be principally these . That, in the absence of 
all suspicion of sinister motives, a fair presumption arises that entries made 
m the ordinary routine of business and m the discharge of a duty are correct, 
since, the process of invention implyins trouble, itiscasicr to state what is true 
than what is false , that such entnes usually form a link in a chain of circum- 
stances, which mutually corroborate each other ; that false entries would be 
likely to bring clerks into disgrace with their employers . that, as most entries 
made in the course of business are subject to the inspection of several persons, 
an error would be exposed to speedy discovery , and that, as the facts to 
which they relate are generally know'n but to few persons, a relaxation of the 
strict rules of evudence m fav’our of such entries may often prove convenient, 
if not necessary, for the due investigation of truth.(4) 

The ground of reception of such statements is the presumption that what Statements 
a man states. against his interest is probably true. Self-interest is a suflicient l^erast 
security against vvniful mis-statement, mistake of fact, or want of information 
on the part of the declarant. The place of the tests of oath and cross-examina- 
tion is 111 some measure supplied by the circumstances of the declarant and the 
character of his statement. Lastly, the inconveniences that would result from 
the exclusion of this kind of evidence are considered to be greater, in general. 


(l) Bneow. Cr Ev , 12th Ed.. 33, 33 ; l phUI. (3) Roscoe. Cr. Ev , »1. • ! Phill 1 Am.. i4 

a Vrn., E\., 251 , «« Taylor, Ev., j“2i fal^rhood (3) R. v. Rvira Faltnippa, 2 Bom L. R . 331 

and tho pasaioa of rn eoge must also be guarded (1900) 

agairuf, and lbs more e-prcuUy io Ibdia rte (4) Taylor. E> .}69T; VVUU. Ev , liV; PbpaoD, 
remarL. m Field. E,., 174, 175; whitUy }.|aUe». Et . SidEd . 250. /fope v. //o;« (1813). VV. X., 
■t. SlI, cited a»f< 2l», C A. 
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than any which are likely to be experienced from its admission. (1) The third 
clause ot section 32 e.xtends the rule as accepted iji English Courts. For, -nhiie 
in the latter the interest involved must be pecuniary or proprietary, no other 
kind being su/Rcient,(2) under the Indian Act the statement is admissible nhen, 
if true, it would expose, or would hav'e exposed, the declarant to a criminal 
prosecution or to a suit for damages (v. po»t). It may well be thought th.rt a 
declaration by which a man makes htuiself liable to a criminal prosecution or 
payment of damages, offers ns good a guarantee for its truthfulness as one 
simply against his pecmiiary or proprietary interest,(3) Though the ground of 
admis«iibility of this kmd of evidence is the improbability that a patty would 
falsely make a declaration to fix himself with liability, yet cases may he fwt 
where Ins dome so would be an advantage to him.(4) 

^^Uc”nd The admissibility of hearsay evidence respecting such matters is said to 
rest mainly on the following grounds , “That the origin of the rights claimed 

(8.M, cl.4> is usually of so ancient a date, and the rights themselves are of so undefined 

and general a character, that direct proof of their existence and nature c.in 
seldom be obtained, and ought not to be required ; that in matters in which the 
community are interested all persons must be deemed conversant; that, as 
Common rights are natiirally talked of in public, and as the nature of such 
rights e.vcludes the probability of iiuhviduaJ bias, what is dropped in comer- 
sation respecting them may be piesumcd to be true , that the general interest 
which belongs to the subject would lead to immediate contradiction frum 
others, if the statements proved were faKe , that reputation can hardly e.xist 
without the concurrence of many parties unconnected with each other, ho 
arc all like interested in msestigating the subject, that such concurrence 
furnishes strong presumptive evidence of truth , and that it is this prevailing 
current of assertion which is resorted to ns cstdcnce, for to this every member 
of the comimiintv is supposed to be pii'v and to contribute his share.(6)^ The 
term ” interest here does not mean that which is interesting from gratifying 
curiosity, or a love of information oi amusement . hut that in which a class of 
the community haven pecuniary interest, ot some interest by ss Inch their legal 
riL'/ifs or liabilities arc affected fC) But hearsay is not evidence of matted 
of mere private interest . for re.spectmg these direct proof may be given, and 
no trustworthy reputation is hkely to arise.fT) But although a private 
interest should be involved with a matter of public intcre.st, the reput.ifioii 
respecting rights and Jinbihties aflccting classes of the community cannot fie 
excluded, «tr this relaxation of the rule against the admission of hearsay 


(J) lailcr, t.i . f IW, Ei , < AH. I'liip- 
Kin Kt .. 3n) tvl , C4I ; tYr}]<, Kr., )3n, WignKmr, 
K> lhtaltrnl>oti»nJf»reonim»nl}piro 

ly mrn lo Kintrrnu to whtrh tbfir «tii«T»l» sre 
InToItnl arr «u(ifKMntfo Iv » tullieintt pMnntt* 
niftin’t liiAfcunwj. *' I( la.lxnrPTn'.ea*}' In <-on* 
r^iir raKO, f, g , that of a htrallrm •fraiitlinft 
linr, «ho IiM Ju't •u<'«-r«<I/ii} to aninliprilaLncT. 
m «hi()i thf-v trunmntrr houU Iw of littip tn'or. 
Till* K. ^o«Prpr. • t’'»nl mnvmml not vitli th^ 

ai!mi«wliili<\, but with tt>p«p,|rlit o/thrpiidpiK'p '* 

IlfU, >■» , IHI, *nJ *" Botr, 

(Ji /v/zu^o II V A r, 

PilUIiu'l »n 0 arfnj fa /hru x HiyJ, 1 

f". 4. Ktr., S7Bt (ffi* 

lo (hit faf, amt Imiiratr* ll.r it'lMrtvro 

in tliiii Art (rritn tlir Focl«»h »ol». 

(3) f’r.. Ihf. 


HI IJcHf, Ev., jaml; eg, tht Account* of ll”' 
wpitfr nr .stpHard nf air Mtsfo hate, throiirrh 
orjrlrrt or ■vinrw, jrot info a nlalp of «l<ran^'(D'rnt 
which rti* (Iwiirullrfo rorrcrfil from hu rmplojrf ! 
ariil otip trry oIaiou* wav nf wffinjs fhr IwJ,'’’''*' 
afnilplit i», f«l«rfy chanrfnp him"rlf uilh havinjf 
rrrriXHl mnn»v from u jrarfirul/tr l,rr»on. lb 
{S) Tailor, E\.. I MpK. amcI cahc* there ii*"l. 

H. y. l/rJ{..eJJi,re, i v„ i. 11 . 511 ; .‘'Ufkt-, El • 

4lh Ell , JKS— |f«> 

(6| K. t. /frrf/,»(/»Airr. riiprii, (•■r Lnnl t'ani(" 
la-11 

(7J lb, anj tee jar Ixinl Krnjofi, In 
X. Ilcrf, II 1-U.f. 3r7n { Xorfnri, Er., I^’ 1“ 

Heel. .Specie, / if. A S, 6'»>, iUxtey.J; 
nmliflr* rul»> lhii«. " t lain it lhat whrre llir 
(luUie rieht i* ua>x). it iIpm nut mran (luhlie In the 
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e\-idcncc would often be found inmvnniiig.f*) Evidence of tliis deseription N 
frequently included under the gcnernl term “ reputation.”(3) Strictly speaking. 

” general reputation ” is the general result or conclusion formed by society 
as to any public fact or usage, by the aid of the united knowledge and ex- 
perience of Its individual nienibera. Such fact may, according to English 
law, be proved not only by such general reputation, but by tbc declarations of 
those who were likely to ha%e ^losscsswl a knomledgc on the snhject d' rived 
cither from their own observation or the information of others.fS) 

Section 32 in its fifth and Kixth clauses deals w ith two classes of statements 
which are usually treated by English text-writers utid<r the sincle head of tionship. ■ 
matter of pedigree and is in some respects more cxteii«iic than, and differs pjg'gfei ’ 
from, the English rule on the same subject (v. post). Tbc grounds upon which 
this class of statements is received are — necessity— such inquiries generally 
involving remote facts of family history known to but few , and incapable of 
direct proof; and — the special means of knowledge which arc possessed Iiy 
the declarant.(4) 


As to statements in documents relating to a transaction by which uuy 
right and custom was Created, claimed or the like , «ee/>o?t, and tlie tliirteentli relating to ’ 
section, onto. 

aor rlsbt or 
custotn was 
created, 
claimed and 
tbeilke 


As to statements made by a number of pet> 0 M'». ami cxprc'smg feelings ot statemants 
impressions (v. post). mmuer of 

persons and 
expression 
teelinffs or 


Before statements or depositions under section 32 or 33 are admissible, it Burden of 
must be shown that the circumstances and conditions mentioned and imposed t^dfeuon* 
by those sections exist ; as that the person who made the statement sought corrouora- 
to be proved is dead, or cannot be found, or the like. The burden of proving 
this is on the person who wishes to gis*e the e''idcnce.(5) Whenever any state- 
ment relevant under section 32 or 33 is proved, all matters may he proved 
either in order to contradict or corroborate it, or m order to impeach or 
confirm the credit of the person by whom it was made, which might have been 
proved if that person had been called as a witness and had denied upon cross- 
examination the truth of the matter suggested.fC) 


32. Statements, xvxitten or verbal, (7) of relevant facts 
made by a person who is dead, or who cannot he found, or 
has become incapable of giving evidence, or whose ^’•ttendance'a«by.^jj^ 
cannot bo procured without an amount of delay or expense which, Cannot b« 
under the circumstances of the case, appears to the Court fg^/JVant 
reasonable, are themselves relevant facts in the following cases : — 


that i«, »hat conc»nw » inultitoUe of pfnoin.” 
Grwlfj, Kr, 303. 

(1) K. T. Btil->rishirt, *Uj'ra 

(2) SUrkif, Ev. 4th Ed, 43, rt , iNla.: 
«r« u to the difference between tepufation of a 
feet and erxdenco of a fact. Jfow/y T. /Jot... 11 
Prico, 1 67. oe^Heiido. 

(3) snarlie, Fv. 13.41 


(4) S« Taclor. Er.. { 633 , Fhipaon. Er., 3rU 
EtL, 26S; Givelcj. E\ , 311), and j>nd, 

(3) S IM. /Ml. 

(6) ^ 156, fo^ ! »»« further ae to proof, the 
rbrnmentary to te> 32, 33, ptwf. 

(7) Ae to the meaning of Ihia exprcaaion, art 
Viamira Xatk r. .Yi7a<a<flaS Bia/tarJuirjt,’, 2 
C,S36;«.c.,3a W.X (I•>9S). and 
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OriamaQe 
In course of 
bnalness; 


TOiatesto (1) When the statement is made by a person as to the 
causft of liis death, or as to any of the circumstances of the trans- 
action Avhicli resulted in his death, in cases in which the cause 
of that person’s death comes into question. 

Such statements are relevant whether the person who made 
them was or was not, at the time when they were made, imdcr 
expectation of death, and whatever may be the nature of the 
proceeding in which the cause of his deafcli comes into question.(l) 

(2) Wlien the statement was made by such person in the 
ordinarj' course of business, (2) and in particular when it con- 
sists of any entry or memorandum made bj* him in books kept 
in the ordinary course of business, or in the discharge of pro- 
fessional duty, or of an acknowledgment written or signed by 
him. of the receipt of money, goods, securities or property of any 
Ivincl, or of a document used in commerce written or signed hy 
him, or of the date of a letter or other document usually dated, 
UTitten or signed by him.{3) 

(3) When the statement is against the pecuniary or pro- 
prietary interest of tlie person making it, or when, if true, it 
would expose him or would have e.xposed liim to a criminal pro- 
secution or to a suit for damages.{4) 

(4) When the statement gives tlie opinion of any such 
person, as to tlie existence of any public right or custom or mat- 

matters of ter of public or general interest, of the existence of which, if H 
ferV/t*'’” existed, he would have been likely to be aware, and wlicn such 
statement was made before any controversy as to such right* 
custom or matter had arisen.(5) 

(5\ Wlietv tlic Ktatemeut relates to tho existence of any 
relationship by blood, marriage or adoption between persons as 
to whose relatfonship by blood, marriage or adoption the person 
making the statement had special means of knowledge, and when 
tlie .statement was made before the question in dispute was 
raiscd.(G) 

(G) IVJicn the statement relates to the existence of any 
relationship by blood,^ marriage or adoption between persons 
jratnxirB deceased, and is made in any will or deed relating to the affairs 
of the family to which any such deceased person belonged, or in 
any family pedigree, or upon nn^* tombstone, family portrait or 
other thing on which such statements arc usiiall}’ made and 


Orelvca 
opinion at 
to pabllc 
neSt or 


Or relates to 
AXiiitence of 
relation 

Bbto 


Or IS made 
in vUlor 
deed relate 
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when such statement was made before tlie question in dispute 
was raised.(l) 

(7) When the statement is coiitnined in any deed, will orSTeiu^Sfai 
other document wliich relates to any such trai’saction as is men- action men- 
tioned in section 13, clause (u).(2) 

(8) AMicn the statement was made by a number of persons 

and expressed feelings or jmpre.sMons on their part relevant fo^xprMs«s“^ 
the matter in question.(3) 

matter in 
Qnestlon 

Illu*trntion*. 


(o) Tlie <jiie«tion i<, wlietlicr.l munirrotl bv ^ , or yl r1ir'» of injuripH received m 
a transaction in the CQur>e of vliich ahe vtaa rn\Ldif<l 
Tlie ijueHtion K vvlietlier she was ravislieil l»r li . or 

The question Ls whetiicr A was killorl l»y H under such circumstances that a suit 
would he a(!ain«t B hy .fa widow. 

Statements made hy .4 as to the caii-.e of hu or her dcnlii. referring respectiv elj 
to the murder, the rape, and the actionable wrong under consideration, are 
relevant facts.(4) 

(6) The question is. ns to the date of <I’« birth 

An entry m the diary of a decea«etl surj'eon. rcgularlv kept in the course of busi- 
ness etatinjr that, on a given day, he attenderl -f > mother and deliveretl her 
of « son, is a relevant fact.(5) 

(0 Tlie question is, whether A was in Calcutta on a given da>. 

A statement in the diary of a deceas«| solicitor, regularly kept in the course of 
hiisiness, that, on a given day, the solicitor nltcnded /I at a place mentioned, 
In Calcutta, for the puriKr-e of conferring with him upon specified hiismess, 
is a relevant fact, (6) 

{ft) The question is, whether a sliip sailed from Bombay harbour on a given day. 

A letter written by a deceased member of a merchant's firm, by which she was 
chartered, to their correspondents in London to w horn the cargo w as consign- 
ed, stating that the ship sailed on a given day from Bombay harbour, is a re- 
levant fact. (5) 

(rj Tlie question is. whether rent was paid to A for certain land. 

A letter from A’a deceased agent to A, saying that he has received the rent on 
.-I'a account and held it at A't orders, b a relevant fact (G) 

(/) The question is, whether A and B were legally married. 

The statement of a deceased clergj-man that he married them under such cir- 
cumstances that the celebration would be a crime, is relevant. (C) 

(j) The question L«. whether A, a jiereon who cannot he found, wrote a letter on a 
certain day. 

The fact that a letter w ritten by him la dated on that day is relevant,(5) 

(f<) The question Ls, what was the cause of tlie wreck of a ship. 

A protest made by the captain, whose attendance cannot l*e procuretl, u a re- 
levant fact.{5) 

Ul f/f*. (k), (1). (m); T atle, pSIS and p<-^. (») &.3>.rL(l). 

»UMto cUu.f, (3, 4 («, (S) S.32.C1 C2). 

(S) «. 13. oM/e , r note* todsuse (7| (6> Jicl (3) 

13) /f/. mi ; 
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(») Tlie question m, whether a given road is n public way. 

A slatenient by .4, a <lecea«ed headman, of the village, tliat the load was public, 
w a ielevantfact.(l) 

0) The <[uestion K what was the price of gMin on a certain clay in n paiticular 
market. 

A statement of the price, made by a deceased hanya in the ordinal}’ course ol 
}jH business, is a relevant fact. 

(il) Tlie question is. whether .4, who w dead, was the father of B. 

A statement by A that B was hw son. Is a relevant fact.(2) 

U) The qwe^-Wow ». what wwvlUe daieot the ^^wU^ of .4. 

A letter from .4’» clecea«wd father to a friend, announcing the birth of /Ion a 
given day, is a relevant fact (3) 

fw) The question K whether and wlien, .4 and B were married. 

An entiy in a memoranduni-booW by f', the deceased father of B, of ln« daughter’s 
marriage with -4 on a given date, w a relevant fact.(3) 

(n) .1 «ue3 B for a hl>el expressed in a painted caricature exposed m a shop 
window 

Tlic question is as to the similaiity of the cancatuie aiui its libellous cbaracter. 

The remarks ol a crowd of spoctatois on these points may be proved.t4) 


Prloclple. — The general ground of admissibility of the evidence mention* 
ed in this section is th.at in the c.isei there m question no better evidence is to 
bo liad.(5) As to the further and particular grounds on which each of the 
several classes of evidence mentioned ar«' admitted. s<e Intioductlon, nnle, and 
Xnte, post. 
s. 3 (“ BtleiiinK ') 

N. 3 (“ Fort") 

H. 3 (■* Bvi'hnef-") 


s. 3 {“ ('oiirf.") 
f, 3 (■* Ikyumenl.") 

« 118 w"Ty tfUJy.) 

s, 158 I nmlttn i>i"U If' iirmet/ 
in ronn/rlion ittlh />roiril 
^hitriiiffil rihninl untltr ». 12 ) 
B. 104 {Biiritfit of proriny f»rt In l/f 
proifit lo mal' •'t'lrnrt tul- 

WMoWi*.! 

I. 38 (lUlnitn'y of 

H. 80 (J’r'ifiit/iplinn irt tn ilxHmrnh 

firii-l'irril /ft TitortI nf tt tH'Krr.) 


•>. 114. id. (f) (Presumption ns t'> 
rourae of bustntss.) 

s. 8. d/». (j), (k) (Eanuiptfn of ifying 
'Mnriitton*.) 

s 21. fl). tils. (h). fc) (Proof of 
'iili/itstion Ij/, or on hehnlf of, 
{‘'r^on lanLtPg if.) 

« 90 (.4nrirK; f/orn/rtea/j.) 

<’• 47, 67 I Proof of linn'/irriliny-) 

l3, 48 (Piihlir firt'l grnerul rutU»ns 
or riyhlt.f 

■*. 42 I /ii'fquifnls reliilin/j to im'tPra 
of II pul, hr nulnre.) 

n 6S, cl. (dj (.9rcom^ffry n iihttfe.) 

s. 50 (tlptnifirt on rrtnhon^hip irh'U 
rthiunf.f 


Dyimj JhrlnrnhnnA : — .Stepli. Diif , Art. 20 ; tVigiiioie, K\., § H.'K) 14."2 : Tn>Ior» 

Kv.,?} 714—722 ;:J Hti-s. Cr.. .1.74— .302 ; Uenl. Kv.. I’hip'^n. Kv.,3rd Kd., 277— 
2S2 ; Kt*‘vt>e, Cr., Kv.. I2ll> Ki|..27— 33; I'owell. Kv.. 20.7—213; Wilb, }:v., 13'!— Ul J 
4Vld, Kv., 170—175; Notion, Kv,, 17.>~-177. fPrlunitiona m th' rwir/ir of 
.‘'irph. iJig , Art. 27 : Taylor. Kv., || t5‘)7~7J3 ; Jtest. Kv.. § Ml ; Hoicoe. .V. I'. B*"-' 


(l),s.3.'.rl.(0 

Cl .S. S.\ tiv (3| 4 («}. 

(31 » i («!. 


(t) >>. (*p 

(3} Inlml . |rt.S 
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.‘HU 


00— r.2; Wicniore. Va.. l.'lT—lOfil ; I'owell, Kv.. 220—230; Smith ; I>. C.. Nofpto 
Prirr v Torrin/jton ; Wliarton. Kv.. §5 23S — 2.17; Ev.. 3nl Ed., 2.V)— 2.10; 

Will', r.v.. 12.J — 12^; Field. Kv.. 17.1 — 179; Xorton. Kv.. 177 — 179 IXchnnUon* 

inferf«<.* — Slcpli. Dis.. Art. 2S; W'igmort, Ev.. |$ 145o — 1477 ; Tajlor, Kv., 

55 008—000 ; PI, ipson. Kv.. 3nl IM.. 241— 249 ; Best. Kv..| 50; Ro«coe, X. P. Kv...!!— 

,10 ; Smith. L. C. Note to // 17 /iffwi V Hiil'jtniy . Powell. Kv„ 211- 225; W'linrfon, Kv., 

220—237: W’ilN, Kv.. 130— 13‘<; \ct IX of I!>0<1 (IjniitAtion). •«. 20. Field. Kv., 179 
— 18.1; Norton. Kv., 179 — 184. /Jrr/«r«fion« ai to njAM — Stcpli. Dip., Art. 

30 : Tav lor. Ev.. 4.5 0(17—034 . H*->t. Ev .. 5 40; ; l>ll^Jt^.OM. Ev., 3nl Ed., 257—207 ; Wtz- 
more, Ev , 1503. Ho*co** ; \. P Kv., 43 — .11 : Powell, Ev . 170—18,5 , W ill«, Kv., 107 — 

177 ; Field, Ev., 18." — 188 ; Norton. Kv., 184 — 188 IXfIarution* as to rf/fl/ion»/(i;) — 

.‘(teph. Dig., Art. 31 ; W'lsinore. Kv., §5 1480—1510 ; Tavlor. Ev., §$ 035—037 ; Best, 

Ev., § 408 ; Plnj*.Qn, Kv., 3nl E«l , 208—270 ; WiIK Ev.. 153— ICO . Ro-coe. X, P. Ev.. 

44 — IS ; Hahhaek's Kv. of Succe''«iQn, 048 — 711 ; Wharton. Ev,. |§ 201—225 , Powell, 

Ev,, 193—204 ; Field. Ev., 18S— 194 ; Norton. Ev., 188 — IfK) Sluteinentx in ilocumen's 
rtl'iling lolranviflion iH#n/ione»/ in ». 13 —Field, Ev., 194 — 106 ; Xorton, Ev.. 190—192. 
iS/a/ewientJ Ly a niimlt»r of y»rr?<in» efprt**tnj fetUng^ or unitrtfsion* — Field. Ev., 190 — 

198; Xorton. Kv., 192 — 193. cases citevJ. 

COMMENTARY 

The word "person*' imi't not h* read as " persoiis." If a statement, '‘P®”®"" 
written or verbal, la made by 'everal persons, and one or some of them is or ore 
dead, and one or others is or are alive, the statement of the deceased person or 
persons is admissible uudci this section notwithstanding that the other person 
or persons who also made the statement is orarealise. In such a case the 
statement H not one statement but each person making the statement must be 
taken to have made the statemeut for himself or herself, and if any of the makers 
of the statement is dead, the statement made by that person is admissible 
under this section if it comes under one or other of its clauses, being thus the 
statement of a person who iv dead. It may in such a case however he matter 
for legitimate comment that the statement of the deceased person must be 
receiv ed w ith caution, if the party tendering it has not without proper excuse 
called the author or authors of the statement still living to depose to its 
accuracy, but the matter cannot be placed higher than that.flj 

The Conditions upon which the statement may be tendered are the same 
as those mentioned m section 33 (see notes to section 33, post), with the excep- found • 


to be inadmissible in evidence as statements of a deceased person. It was 
attempted to distinguish the case on the ground that the defendant had himself 
(after the person whose statements were filed was dead) filed certain other 
statements of this same man. As to this the Privy Council observed : " But 
tho'e documents w hich w ere doubtless filed in case the respondent’s (plaintiff’s) 
documents should be admitted, are not evidence, and their production by 
the appellant (defendant) cannot be held to compel the Court to depart from 
the rules of evidence m the decision of the case.”(2) 

See Notes to section 33. post. 


(1) < Ant/fr,, ». A i/»"0'(AaV «Aor/€<, {i} Jayit/at JtjfiLir KntJt, tS i _ 

W C.2"<J , * c ,31* l\. X . St 143(10031 


“Ineapabi 
of flvin^r 
evidence " 
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•• Delay or Xofes to section 33, post 

expense 

FISST CLAUSE. 


Statement The first clause is widely diR^ent from the English law upon the subject 
of dea?^** of “ dying declarations.” according to which, (a) this description of evidence is 
admissible in no cirii case, and lucriniuial cases only m the single instance of 
hointcule, that is, murder or manslaughter, where the death of the deceased is 
the subject of the charge and the circumstances of the death are the subject of 
the dying declaration.fl) On the other hand, under this Act the statenieiit is 
relevant ichateccr may he the nature of the proceedim/, in which the cause of ih 
death of the person who made the statement comes into qucstioii.(2) And 
further, (h) according to English law certain conditions are requited to haie 
existed at the time of declaration, vn., it is necessary that the declarant 
should have been m acluai dangn of death . that he should have been aicare of 
Ai 5 dfluffcr and ha^ e abandoned all hope of lecovcry, and that death should 
have eiisucd.l^} The existence of the last condition is of course as necessary 
under the Act as under the English rule, inasniuch as the statement is 
admissible oiilj in cases in which the cause of the death of the person who 
made it comei in question But under the Indian Evidence Act the 
statement is relevant whether the person leho made it was or was not at the lime 
ichen It was made, under cxfuctnlion of death (i) Therefore, w'bether tlie 
declarant was or was not in attual danger of death, and knew or did not know 
liiiiiself to he m micIi danger, are coiisideiations wjiicJi will no longer affect 
the nd/HUSilnhly of this kind of evidence m India But these considerations 
ought not to he laid aside m estimating the weight to bo allowed to the 
evidence iu particular cases (5) Of course before the statement can be admitted 
Under this section the dechraTit must have died. Where a person making a 
dying declaration cliaiices to Ine. his statement i-aiuiot beadnuttod iu evidence 
as a dj-ing declaration, though it may be lehed on under s. 157 to corroborate 
the testimony of the conipJainant when examined m the case.(6) 
suUect* The statement must bensto the cause of the declarant’e death, or ns toniij' 

thVdecufra- of the circiinistaiuei of the transaitiou which resulted in his death. (7) that J«. 


(M l;i>I«r, t'.r . Ij 7U— ;i». lbu» i>i a liinl 
for fobli-n. Ihf jHing il«-Ur«ti»n of llir |Mr»» 
rnliUnl 1 im bwn rcjcvlnl. «nJ whrre » |«i«>nrr 
iiiJicCnl for •JminMlrrinptJnrirs io« woniftit. 
*ilh iiitrnt fo jirorur* i«l»c»rl»<>n. hrr ■f»lrn>»iit« 
14 ttlr.mif^rrr VM M l»* inwilnilMiMr, «5 . |*I5 , 
IloHOc. C>. Kr. I2lh FU. 1 IJw CV. 

(J| K 3.'. rl (I). niii<tntl>ott In) g>tr« iia r-X 
umplr of A rinl. lu aril ■< ol A cnmm«t cA«o adU 
A< An rxAinj'lo of Ibr lAllor. a ftntrfrofrni^ II»pn 
unilrr tl.r {irrtloui Uir a* rontAinrd la A 37) ol 
.\rt WV of ls<ll. AH'l i S". -Uf I) of lnM.rt WAA 
lifM ihAf tbp ruli- of Efurli*li Ia» rp»frntinB Iho a<I. 

of fbi« rtidrjii’pfo PAAPA rd honiiPlJp IiaA 
no A].|.li, Atioa in Io'Iia; And IhAt fbodrinn dnU. 

ilnup oil A rbArrP of r»J«" : K. ». PunfnM/mH 

W. fl.O, "SHMlflJ. fVlil, F». 
171 s Noilon. f 17fl 

{3) TA.Ior.vF. . I TlK; Hf-.oo.l'r. i:» . laUi 
rU . 7V-.3I ; a lltPM Cr .3Sf-3AJ 

(O •< 3.*. Pl. (I)r H. \ l»t<imUr 


U n.«r H(I»T3). H V /f/ppAyn*n, B C. I- 
R.JTKiIMkii) 

15) FirlO . I7J. Norton, K»,, 173. fri'irr 
fhp Jaw Hhirh in forep prior to ftin -Act (» 
.171. A.t .\.Y\ of Ibfilj . s 2*1. .Art II of 1«W. *«'i 
whuli. wllh OOP inmlihralmn rplAfijifr (o tbP p" 
UrtAinmrat liv tlimlMpcupd of ho|»^ of rprotrrv. 
WAA Aimiliir in Ihi' rmppet lo flip En;!i^li lof, 
it »a4 hrl'l lhal ln-forP a ilviiip ilptJarafioii <oi)l<l 
lip rmriMd In i>iiIpi»'P. if niunt Ijoilintini'tly foiifl'I 
IbAt fhp Urplnranl IcnpH, nr (AliP^rdAt flip l'n>* 
lip fnwlp flip ilpi Iiiration. fliat bp wba djinjr. or 

liLplj to dip In Ihp matfor of TrA'*', I'^ 

W. it., tv,, II (IhTI). H. » /iMfr/ruw^ua J/wI'r- 
/pp. aA\. n, IV, 7ft. 7« (IhiW). A. ». .SjAw’-'' 
•S.Aj*. II U. n.. (>., J IIMH). a* to »!■« Enjli'b 

roK »PP A. > OMfr, Itl ('oj. 471 in Abub 

fhp rriiill f,f ll,p rA»p.lA» la atAfpil, nml }l. *• 
rirlt. 17 <•«». 5<>7 {Is'f.*) aiaJ lp»).|«ola oiOd. 

tft) H. ». t:»mn .SV.'A. 4 r-oni. U Jl.. 431 {n*'7J 
f7)s.3J,(l (l);.*“fp)h Inff..\rt .V. 


rioi'-p. IB 
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the ciVciiHi«tn«cf» o/ thr rfrfl/A, and not jircNious or snhsecjiiciit 

tr.'in«.'ictious,{l) <>nch imlcpendcnt transactioni hcinp cxchulcil ns not fnllhi}; 
within the principle of nccc''sity on which such evidence is rcccivod.(2) Nor 
must the)* include matter iiindmissihle from the month of n witnc'is— r.y., 
hearsay or opinion :(3) and whntc\er the declarAtlon may he it must hp 
conipfefe in itself , for, if the dyinp man appears to have intended to ijiiahfy 
It by other statements which he is prevented by any cause from makmp, it 
will not be received. (4) 

The person whose declaration is thus admitted is considered as staiuliiii: Competency 
111 the same situation as if he were sworn as a witness- It follows, therefore, bility 
that when the declarant, if !i\inp, would have been incompetent to testify by 
reason of imbecility of mind, or tender ape, bis dyinp declarations arc inadims- 
sible.(5) And his credibility may be impeached or confirmed m the same 
manner as that of a witness (C) In a trial for dacoity the statement of a 
deceased person ought not to be admitted iii csidence in the absence of 
evidence to show that his death was canse<! or accelerated by the wounds 
received at the dacoity, or that the dacoity was the transaction w Inch resulted 
in his death (7) As to the weight which should be attached to tins kind of 
testimony, and the caution with w Inch it should he received, v. nnlc p. 293. 

The declarations may be oral or written.(8) A })erson was tried for the Former 
murder of one D. The deceased had been questioned by a I’olice-olTiccr, a “ ***’”®”*- 
Magistrate and a Surgeon , the deceased was unable to speak, but was conscious 
and able to make signs. Evidence was offered and admitted to prove the 
questions put to Z), and the signs, which she had made in answer to such 
questions. The evidence was held to have been rightly admitted, ns the 
questions and the signs, taken together, might properly be regarded os “ verbal 
statements,'’ within the mcamng of this section (9) Sometimes declarations 
by dying persons are made on oath , in which ease, assuming them to be in the 
presence of the accused and otherwise formal, and that an opportunity for 
cross-examination has been given, they arc depositions The essence of a 
dying declaration, so-called, is that it is not upon oath The lapse of time 
betw'een the declarations and death is immaterial, and the presence of the 
accused at the making of the declaration is unnecessary. But it cannot 
be used as a deposition unless taken in the presence of the accused with all the 
usual formalities of a deposition, and unless admissible within the terms of 
the following section (v. post). (10) Though the declaration must, in general, 
narrate facts only, and not mere opinions (v. ante), and must be confined to 

(1) A. >. Mtad, 2 II. A C., 605 , A. > Htnd, 8 777, cited in I'bifann, Ev , 3rd Ed ,S76), and djing 

Cox, 300, A. f Murton, 3 F A F., 49J, Steph. declaral lonv were allowed to be corroborated bj 

Dig , Art 26. Khana >. A , 67 I’. I- H., 2 t> proof of prtor conmtent atatements, though the 

1- J , 237, latter were not admissible themse)%ea a« djing 

(2) I'hipson, E» , 3rd Ed , 279 , lo aI«o in Amc~ decJarationa {Statr t. LlaMurn), 80 N. C., 474' 

riea, the declarations are reitncted to the rtt gttla cited in Pest, Er , p 457 5 ttt also Hoscor, Cr 

lb a aod cases there citrd. FN . 12th Ed . 33 . 3 Hum Cr , 361, 

(3) TaOor. Ev , J 720, citing A. > StlUn.Cm (7) A. v A««/«i, 25 Bern . 45(1CC0). 

C. L., 233; Phipson, Ev., 3rd Ed., 279, citing I ( 8 ) &3i. 

Greenlesf. t. 159, note (a). (9) A s AldaAa. 7 A . 385, F. It. (1885) ; llala 

(4) Taj lor, Ev , { 721. v. A . l*unj Iter., 1886 ; p 2. ciftd in Einderson's 

(5) A. V. /’lie. 3C. 4 P , 598 ; A. V Vrummotid, Cr. Pr. Code Fo also in America it has been held 

1 Lea. C. C., 338 : A v Ptritin. 9 C. & P., 295 ; lh»t the declaration may be bj iigns, or anj- other 

Taj lor, Ev , J 717 ; Field. Ev . 172 ; Norton. Fr. method of esjieMing thought : Cim. s. t’oeey, 

175; we s. 118, pn4l. 11 Ci»1i, 417. 421, cited 110 Best, Ev , p. 456. 

( 6 ) S 15.S. post. .Sfeph. Dig. Art. 135. Thu (10) Norton. Ev , 175, 176; Bcicce, Cr Ev.. 

rule IS also established in .America. Thus pre- 12th Ed, 32; if the e»idrnrele inadmiseilte 
vious roniislent statements by the deceased nndera 33, it may yet be admissible Lnder s. 

not made nndrr the fear of death, were admitted 32, cL (I); A. v. K-rhia •Jf/Aato. 7 C., 42 (I•■M ) 

for till purpose (FsZdsr v. SM"- *'9 .Am. Rep., 
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hat is relevant to the rs.sue. (1) it is not necessary that the examination of the 
deceased should liave been conducted after the manner of interrogatiug 
a witness in the Cause, though any departure from this mode may affect the 
jrcij/d of the declarations.(2j Therefore, in general, it is no objection to their 
admissibility that they « ere made in onsrver to leading questions, (3) or obtained 
})%• earnest solJCitatiou.(4) But where a statement, ready vmtteu, «as brought 
bv the father of the deceased to a Magistrate, who accordingly went to the 
deceased and interrogated her as to its accuracy, paragraph by paragraph, it 
was rejected.foj A declaration is not irrelevant merely because it wa? 
intended to be made as a nepositioii before a Magistrate, but. is irregular ami 
inadmissible as such.fC) 

Record and Tbe right to offer the declaration lu evidence is not restricted to the prose* 
S«iarAti 0 B. cutor. but it is equally admissible in favour of the accused, (7) When a Judge 
is sitting with a jury, the admissibilifv of this ei’idence m any particular case is 
a question to be decided by the Judge ’ -n v. , ,, 

admitted, proof must be gixeii that the 
upon tlie person w ho wishes to give the } 

rircumstanceb of the case permit, the statement should be taken in toe 
presence of the accused, and should be urirten ns a formal deposition m 
accordance with the provisions of the tnniinal frocedure Code.flpl Ifthisk 
<lo«e. and the injured person die or become incapable of giving evidence at me 
Sesbions, the depositions »o taken will, subject to the provisions of the 
following section, be admissible lu e'uience without further proof.(UJ If t"® 
statement be not taken down in tlie presence of the accused, and irs a formal 

I <lepo«itiou. It will none the less be relevant ujuier thn section, but, before d 
can be admitted in evidence it must be proved to have been made by the 
deceased it is not rendered admissible without such proof because it "S* 
taken down by a JIagistrate The writing made bv such Magistrate cannot 
.be ndnutted to prove the statement of the deceased without making d 
evidence Hi the ordinary way bv calUuu tlie .Magistrate who took down the 
declaration and heard It made U the .Magistrate be called to prove the 
dv'ing declaration, be m.iv cither i«i>fak to the words used by tbe deceasedi 
refrcsbing his memory vvitli the wrtring made b.v himself at the time 
when the statement was made . or he mav >peak to the writing itself ns being 
an accurate reproduction of vvlial tbedecea^eli had said m his prescnce.fl^l ^ 
tlv mg declamtion recorded in the absence wf the accused and by a Magistrate 
other than the inquiring Magistrate I"* not ndttUHsible until it is proved by the 
recording officer (13) Adying declaration made to a Police-officer in the course 
of an investigation, may. if reduced to writing, be signed by the person making 
it. and may be U'cd R-* evidence against the nreused ( 14) if such writiniJ be 


IM> 3J 

(2 ) T«vI<t. t. . J7M 

(31 a. y Smili, iil*« /r 

*. i: < 01, .'MCI. rjfr.1 p.Mt 

(4( K r. /’a/'"'. 7 C * I’. 23-'. tt ». 

I Sir . 4''’' . t/. V n AifMyrtK 1 >’ 4 F . asO. 

(,V| fi t. If t»r. I5e|>.. las. IB-*, 

r.tr,l IB T»\ hr.. ) 7.’'* , -hrir ff oWrrBll.W 
, I ( rimflf’i’. J . IB ll'*' Mmr rau*<' 

(fi) r.. r I um . r. r.. .v*. ‘•inh 

Iwi.Afl. ' 

(7j ft T, 1 vi A isoi», asi 

I-) Or IT. C I*!'. »- t v.. || 53«. . 

IV. . 

(I>) S K'l, («l. p-*! 


inn (i> \\\. uf t isw. •'mFM 
I7T 

iHl li'M K« . 173, »• as.sii.pw. 

Ilri /{ \ Faiu n Jloin II. f. U* 

(ll*7«l \ f, f.. 211 

I n n. n Mlimr.1 in H \ Da»M 
HI n V 

,ln lirntinii R i. JtitiKtirn TA^ilur llW'll. 
n t W . \ 7.’ 

<13> I'dM-Va Ikit \ It (ItX'T), 31 C. *'■*• 
n I' W N . 

llH.WtV IT l«lr 1B2 ; FirVl. Ky., nlv ta.. 
Ifl| . (U- ), Ik d^-IikMlion i« •ilniiviU,' nol ubJ'T *• 

IS.' of ll,^’ tv IV. IV.lr, »I.lfh ik « irUTfl.Y IWTf**'” 
|w«i«i<n>, l.iit iin.lrr llir p-nrral La« »• 
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properly proved by the Police-officer in whose presence it was signed, and 
the declaration, svliich it embodies, sxas made. "A declaration should be 
taken down in the exact words which the person who makes it uses, in 
order that it may be possible from those words to arrive precisely at what the 
person making the declaration meant. When a statement is not the 
tpsissima terho of the person making it, but is composed of a mixture of 
questions and answers, there are several objections open to its rcceptiou in 
e\idcnce which, it is desirable, should not be open in cases in which the 
person has no opportunity qf cross-examination. In the first place, the 
questions may be leading questions, and m the condition of a person making 
a dying declaration there is always very great danger of leading questions 
being answered without their force and effect being freely comprehended. 

In such circumstances the form of the declaration should be such that it would 
be possible to see what was the question and what w'as the answer, so as to dis- 
cover how much was suggested by the examining Magistrate and how much was 
the production of the person making the statements.’’^ I ) 

• SECOXD CLAUSE. 

Statements made in the course of business, whether wTitten or verbal, of Staten^nts 
relevant facts by a person who is dead, or who cannot be found, or who has coarse or*** 
become incapable of giving eMdenec. or whose attendance cannot be procured 
without an unreasonable amount of delay or expense, are themselves relevant. 

Though the statement is admissible, whether it be \crbal or written, (2) the 
effect of the statement as to w eight may be sery different m the two cases. 

The words " and in particular " m tbis clause seem to point to the superior 
force of written over verbal 8tatements.(3) 

lllustratious (h), (c). (d), (<;), (A), (;). refer to this Clause, as also illus* 
trations (b) and (c) of section 2i ; the leading case m Engbsb law on the sub- 
ject being that of Price v, ToTTin^on.{\) In tbiscase the plaintiff, who was a 


of the brew-house, and gave him an account of the beer they bad delivered out, 
which he set down in a book kept for that purpose, to which the draymen 
set their names, and that the drayman was dead, but that this was his band 
set to the book , and this was held good e^ndence of a delivery , otherwise 
of the shop-book itself singly, without more (5) Thus also where the 
plaintiff, a Mahommedan lady, sued for her deferred dower, an entry 
as to the amount of her dower entered m a register of marriages kept by the 
J/ujfaAirf. since deceased, who celebrated the marriage, was held to be admissible 
as evidence of the sura fixed, being an entry kept in the discharge of professional 
duty within the meaning of tbis section.ffi) In another case a deed of conveyance 


|tL B 32. cl (I) ol the Eridence .\ct. Tlie Code 
merrlj- decUm th«t that Uw thall not be aSecleil 
br the fact that the declaration va« made to a 
l*oUce.<ifiicer in the coone of an intcatijtation. 

(1) fl T 17 Coi. C. C . 503. 507. 

Carr. J . addin; * It ap{«ara to me. therefore, 
that a atatement taken down aa this waa, giTing 
the auhatance of qanfioni and anawen. cannot 
be aaid to W a declaration m aoch a acnae aa to 
make it admiMible in eridence, and that thia doc- 
njnent cannot be admitted upon that gtound."' 

(t) S. 33, el. S, aa/e , lU. (/) , 5Mpyf{oa r. 

2 E. a B . 933 . fi.. T. E.a?./o^, 14 C. B , 760 , 
W, LE 


R r. BacUey. 13 Coi. 293. 
f3) Norton, £t , 177 

(4) I South. L. C (9tb tU ). 352 aod nctr* . 
Satkeld. 2SS at to Eneluh rule, tee Tajlor, Er., 
}}697— 713. Steph. Dig, Art, 27 Il«coe. .V. P. 
E»., 60—6*, Brat. Er . { 501 . Ilupaon Er , 3ni 
Ed. 250. WiUs Er., 1’5— 129, I'owell. Er., 
226— 2M 

(5) See abo iMx t. TurJorJ. 3 B. A Ad.. 833. 
IB vhich the earlier raaea are eited and diacnsaed. 

(6) 2a^n Reyem r. Saifas 19 C. 

«99 08931. 19 I. A.. 157. 


20 
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■whicli purported to bear the mark of the defendant as vendor was tendered in 
e\*idencc. The defendant, however, denied that she hadever put her mark to it. 
It was proved to be attested by a deed-writer who was dead, and it ivas manifest- 
ly all in his writing, including the words descriptive of the markswoman. The 
■statement of the decd-wrjter. that the mark was that of the defendant, was held 
to be admissible under this clause, apparently on the ground that it had been 
made by him in the ordinary course of his busiuess.fl) The section makes 


ment usually dated, written, or signed by faini.(o) In a suit to recover loss sus- 


defcndauts.(G) It cannot, howe'er, be said that the execution of a mortgage- 
deed IS an act done in the ordinary course of hi!siness.(“) Notwithstanding the 
provisions of section 21 and the present section, cess returns cannot, under 
section 95 of the Road Cess Act, be used as evidence in favour of the person 
submitting thcm.(8f Entries m accounts relevant only under section 
arc not by themselves alone siifBticnt to charge any person with liability ; corro- 
boration 13 required. But where accounts are relevant under this clause they are 
in law sufficient cvidcace'm themselves, and the law does not, as in the case of 
accounts admissible only under section 34. require corroboration. Entries in 
accounts may in the same suit be relevant under both rbe sections, and in that 
case the ncressity for corroboration does not apply 

It has also been held in Enghvnd that the declarations must have been made 
in discharge of a duty to a third person, a mere personal custom not involving 
responsibility being msuflicicnt (lO) No such limitation appears m the words 
of the section, or is to be directly gathered from a consideration of the Illustra- 
tions thereto. It may be that the framers of the Act considered the accuracy 
which is generally produced by commeraal or proScsstoml routine to he a siilTi’ 
cient gmarintec of the credibility of this class of endence without having recourse 
to the guarantee which exists m the obligation to discharge an imposed duty 


(I) AhhUa ram t. CntinttMt, II B, 000(1637 

{2} JUaM’ ll),le}. *1 (o the 

o( in looka ct •rroiint unU <ffirial 

ailx-lhrr the mstrr i« or not, a. 

la 3l, SS 

|3) i'oT *on\« eU'lna to J“Vilae, 

n. U. Er.. IT6. ITC 

(I) .Va to l>-ll'r« ol tre r Taitrt- 

fVoron Jity. 0 B. L> U , Apjt., 42 (1872). In 
lKi« rfttf (he pilwiner «•« tl'.sr|:rj ailh feirping 
lor the pirfaiw *I fheelin?, •nJ i»*ing •* Reniiino 
A r«llir«f rpc«-if"{ lor iJie j orfi»o* ©f oU- 

Uoiinc from ■ O'Pnr^n^ trfUul jromla 

• hi.h li»-J I«-rn rnliu‘l«! lo the (Vmjniir lo l« 
(roRX IV(H b> CAli-ultn Tt>r f-lagJiaf 
(VrfiaJ./ lor the I'rrA-ratjon neugbt to proae ibn 
•I' lixry c>( the to the Comraiijr hy p<i<tini{ 

In » b Her the c<in«(<«ior at iJell.i lo h» i»lt- 
nrr fn ('•tret la. o.Jw>tn^ the vf ike gormh 

■ flhmitt.n; lh«( the letter • ** dM-uiilent 

u»»»l la ecmir-frr, written or eicnr-l " ty M f«T» 
•<ia "whiwe attrivlen'-e rouU oat le |wnriifM, 


etc •’ Tlie Court (.Maepheraon. J.) r<.fu«eJ I** 
trrriw the trjile/ire, and >otJ/n«trYl « Joult 
• heihrr Buch A letter wouU, unJer *n y circimi- 
•tnofca, V rrceir«hle “ainee it *iaa Lfyonil n* 
inifancTi •prtifierl m tht eection " A»tof»tI"i' 
•tr«, are] //art Cliahmait r. 2/om 
>1 n . 07 (1SS3). 

(5l lUualrfttion (y). 

(«J norlw » CAaat Lai, CS C.. %0 (IflOl) 

(7) A leynun a Dhannappa, 23 II , 63, bS, '0 

<I8T7J. 

llrm CAemfru t. halt Prataaitiia, S6 C, 
«-'l. (ISOO) 

(01 fMmpytralaii r f!ala/i, 0 J(om. L. I! . 
(Ifrlt). ■ t. 2H li, C-ll 

IIOJ (?. r IlerM.4Q B . 132. J/o./ry v, .C?'*. 
13 D.,55S 561. ••the entry mij.t I*. 

In the rourae of l.u«i/»e«», i* II* f*r/irma*re '’/ 

Jefy." it . prr lUn. V. C i Ihipxm. I.V . 3rrJ F'» • 
aStI, an nyfBfrnt eicTjlit*) I* prrvnfnl ly »h* 
e>v of /he T. Tml'etl, 3 B 4 A , 650; I ut •» •• 
to thia ra-, WilU. T.r , 11^. 
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faithfully. Declarations in the course of duty di0cr, in Knplish law, from those 
against interest, in reejuiring contemporaneousness, personal know ledge, and the 
■exclusion of collateral matters, none of which restrictions arc declared hy the 
section to exist upon the admissjhihty of such declarations in Indian Courts. 

“ The applicahilitv of this clause entirely depends on the exact meaning of Course of 
the words ‘course of business.’ ’*(1) “In using the phrase the Legislature*”*®*”**® 
prohablv intended to admit in evidence statements similar to those admitted in 
England as coming under the same description. The subject is dealt with 
in Chapter XII (2) of Mr. Pitt Taylor’s treatise on the Law of Evidence, and 
the cases which he has collected snow that this exception to the general rule 
against hearsay extends only to statements made during the course, not of any 
particular transaction of on exceptional kind such as the execution of a deed 
■of mortgage, hut of business or professional employment in which the dcclaiant 
was ordinarily or habitually engagwl. The phrase was apparently used to 
indicate the current routine of business which was usually followed by the 
person whose declaration it is sought to infroduce.”(3) "The expression 
* course of business ’ occurs in more than one place in the Evidence Act. 

Thus in section 16, where there is a (jucstion w hcllicr a particular act w as done, 
the existence of any course of business according to which it would naturally 
have been done is a relevant fact. Illustration (o) to that section is evidently 
the case of Ilfthnnfjton v. A'<‘nip.{4) The ‘course of business ’ there put 
forward was a certain usage in the plaintiff’s counting house It was not 
■a usage in a private house which, however methodical, cannot carry the same 
^veight as the ordinary routine of an office So, too, by section 114 the Court 
■may presume the existence of any fact, which it thinks likely to have 
happened, regard being had to the common course of natural events, human 
■conduct, and public and private business, in their relation to the facts of the 
particular case. Wliat is meant by the common course of pubhc and private 
business ' Illustration (/) with its explanation refers to the public business of 
the Post OlTice. Private business would apparently apply to such a case as that 
alluded to above (//clAcnnjIon v Kftnp). If the c.\pre>sion was meant to 

business, 

■ ration (e) 

ell-known 

popular sense must mean a man habitually engaged m mercantile transactions 
of trade Again, m the Explanation to section 47 it is said that a person is said 
to be acquainted with the handwriting of another person, when in the ordinary 
■course of business documents purporting to be written by that person have been 
habitually submitted to him. Here, too. the expression must mean in the oidiu- 
■ary course, of a professional avocation. The illustration is that of a broker, 
to whom letters are shown for the purpose of advice. 

Again, by section 34 entries m books of accounts, regularly kept in the course 
of business, are relevant. In M unchershnw Bezonp v. Th^ Aew Dhurumsey 
Spinning and Il’cnfinj C’oinpony,{5) West, J.. referred to a private account ten- 
dered m evidence which had been entered up casually once a week or fortnight, 
w ith none of the claims to confidence that attach to books entered up from day 
to day, or (as m banks) from hour to hour as transactions take place " These 
only ’ (he said) "are. I think, regularly kept in the course of business." 

Having regard, then, to the above considerations, there can, I think, be no 
doubt that the expression ‘ in the ordinary course of business ’ m the second 
clause of this section must be read m the same sense. It may m one sense be 
(l) .VMTnintT /lAafmflppa, il B .«3,6HI897), <3) 4 11, 57«. 5*0 (ISni) Thu drciuon *»* 

jitr C»ndy, J oot approTcd o( by the Pnvy Countil m 

(*) ChtpU-r \n. r.tt III of loth Ed. CommMMu>m*r. Cm IJjiili. t. Pam Ptrnd 

(3) H., »l p TO. prr Fulton, J. C. U8(l«>9). » r , 4 C. \V. N., 147. 

(4) 4 Cfctnp , 133. 
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Personal 

icnowledge 


Content* 

poraneoua 

ness 


Collateral 

ntatiere 


truethatit is, in tlie oitJinary course of business, for a mortgage-deed to contain 
recitals of the boundaries of the laud mortgaged. But that uould not male 
the recitals evidence. The cjuestiou ts, whether the mortgage-deed itself is a 
statement made m the ordinary course of husmess. Looking at the particulars 
set out in the second clause of tius section which, though not exhaustive, may 
fairly be taken as indicating the nature of the statements ‘ made in the course 
of business,’ and looking at the sense m which the e.vprc'^sion is apparently used 
in other sections of the Evidence Act. it cannot be said that a mortgage-deed 
executed by an agriculturist falls withm that term It is not the * profession, 
trade or business ’ {to borrow the w'ords used in section 27 of the Contract Act) 
of an agriculturist to execute mortgage-deeds "(1) 

According to the English rule it is necessary that the declarant should 
have liad personal knowledge of the transaction recorded. (2) But this appears 
not to be law in India (3) I'ndcr the present section it seems to be not neces- 
sary that the pcr.soii making the entry or other statement should have had a 
personal know ledge ol the f.ict rccoided or stated : it is sufficient to show th-it 
the statement uns made in the ordinary coui-se of business, the question ns to 
how the person making the statement came to Know about the matter, though 
it might affect tlie weight to be gaen to the stofement not affecting Its adinis- 
silility.(4) So It has been Md that aeroiint books containing entries not made 
bv, nor at the dirtation of. a person m ho had a peiMiiial knowledge of the truth 
of tlie fact stated, if regulnrh* kept in course of business, ore odmisaible n< 
evidence under --ertioii 34 and smiblr under the second clause of this flection.(5) 
According to the English rule the statement mu>*t also have been toade at 
the time of, or immediate^ after, the performance of the traimctioiu(Cl TJni« 
an interval of two days hassuflictvl to excliule a declaratioiuf?) But conteiU’ 
poraneousness is not required bv the section for the admissibility of the 
evidence, though m determining the weight to be allowed to it in particular 
cases it will always f>e inii)orf.inf to coiisidei how far the statement or entry 
was contoinporjiicoiis with the fact which if ^clate^ (8) 

Further, entries made m the course of business are, under English law, 
CMdeucc only of tho-ic things which, according to the course of imsmm it was 
the duty of the person to cuter, and are no evidence of mdepeudeut collateral 
matters, however intimately any such collateral matters mat be incorporated 
in the Matemeiits Thus, where the ({iicstion was w hether A was arrested m 
(Ij y. m.irrnappn. C3 II. «1. M— 67 Tajlo-. E\ JJ '<*> 7('s. \lill», Ey., KS: rl'I- 


fIS‘17). CaniiX- f 

/.VoM r /Wfrr. J| 5f A W. 773. wli'-w 

n,r f«rta yrrrr t* latlovn — ll «■< Ihr erdinar^ 
ot ono ol the wnrlunm •! • toal pil> nanml 
//. (a pirn nolim to the torroian of Ihr roiti aolil 
Thn fiimmsil, ir^'i I'Vr nfJ prttiml trhtn fS* «»of 
•fo* cf,tnr«»/, lump lirmvlf lo •nin, eiti- 

ploirt a man namnl }l to maVn the rntnna in 
!')>■ ImoIl* Irony lix (Iirlation. ami tbni«> enlrn^ 


•««o, El 'Inl I.il .’SI. .Slrph Ihg , Art, 27 1 
l'<»»irW, E> 226 

J3) /! y llttHmnitt'i 1 ]| . HU' flS”"). ‘Tt'' 
ol^prvalion' of ll« JVti < iquiiril ai lo thn nror*' 
ally of {nr»nnil tiimi Wpp anil bnli, t nhicli /"O-t 
1‘P fouiiil or }irrvum<il m am alAlniiciif ot * 
tlnraotl [»fii,>n iJaijalpcJ hnyh «, 

Jiai‘h, 2.'> in tlftOl. rrUlP fn »l»1i wnl* 

unlit r (I f.Si, fhp Inriiu of wlinfi hyjiiim " i/s'fial' 


■ rfp rrai o»pf t»rry mchl to fhi* foreman. // 
an i tfiP foreman lirinp It naa rallnl nilh 

fhr ).nri\ to (irote (l.Iitrrr of Ihrnia); fcol the 
ptll'nire waa hetl Ina'icntoif fr. on ihi* proutvl 
thil. allbo’ivh ll‘p rnlri'-a ma<fp oi><}rr the fore- 
nian't (lireiti'in niiphi f> rreanlni aa maife liy 
him. jp|. a* he hill no /irr^nint InnutfJj* of the 
lo-l4 ttalM In Ihem, Iwl alertm) hi* iafonnaltmi 
*-vr*ilhanf from flip I»r«rkmrti, thrl*- ••* not 
the 4a*np porranlpp for tfu- trufli of thr rriliN** a* 
In I’lvt r Tarriii' m. otirro the fMrfr •l.pilnp 
lip riilry haU liim«pl/ tlxip Iho .'■Vr 


meant of liiioMfpifpr " 

(I| H y llanninnla, Piijira foM, E«-, 

CuniiinpV,«'ii, K« . IW 

f.Sf /f. r //nimnfitri. airpra. 

{«( /*ip I Turr.rti. 3 II A ,lrl , S'HI; -W' 

4 /rr-'rm. a .1,,,^ (a.. H.T SmUk r. lUfU). 

1. It . 5 y Jl . 3,’'l . Thr lUnr^ fojnn, 3 1' B ■ 
ISrt; Tayl.tf. \.y . } 7<>l 
}7j Tkf //rary fStroa, xnira. 
fl Iirkl, Er., 177, (Siriniiipliaiii, E> • !*'• 
(pj t lamWr r. I.'-raaa-oa,/, ] C. 31 4 Jl , 31' • 
Ta>l.<, K'.. I 7<iS. 
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a certain pansli ; — a ccrtincato annexed to the writ by a deceased sherifl’s ofTiccr 
stating the fact, time, and place of the arrest, returned by him to tlie shcrilT, 
was held inadmissible on the groniul that the duty merely required the fact and 
time but not the place of the arrest to he returned.fl) But this restriction on 
inadmissibility is not imposed in terms by the section. "The statement or 
entry, m order to be hdmissible under the Act, must relate to a relevant fact :(2) 
and It would appear to make no dilTerence, so far as the question of admis- 
sibility is concerned, whether this fact is connected with the performance of a 
duty or is merely an iiidepciulent collateral matter. Whether this fact 
naturally finds a place m the narrative, what is the nature of its connection 
with the fact, the statonient of which was matter of duty , and whetlier this 
connection was such ns to raise a presnniption of accuracy of information or 
observation must, however, bo questions of importance in estimating the iccjghl 
due to such evidence when it refates to collateral matters merely.”(3) 

The person wishing to give the evidence must give extrinsic proof of the 
death of tnc declarant, or of the exi-itence of the other circumstances conditional 
TO the admission of this evidence (4) Similar esideiice of the ordinary course 
of business will also be neccssjry.ffi) Where the statement is a written one, 
evidehce must be given that it IS in the h.iiidw'riting of the person alleged to 
haa-e made it ; and this may be done by callinga witness who saw him write it or 
who is conversant with Ins li.siulwnting.(fi) 


T/miD CLAUSE. 


The leading case on the subject-matter of this danse is that of Ilighain v Stateinenta 
Ilidg\cay{l) There tlic question was whether one William Fowden, junior, f^terest 
Avas born before or after die Ifitli April 17C8 The phintiff, m order to prove 
that his birth was Rubsequont to dmt date, tendered in evidence -the following 
entries from the Day Book and Ledger of a man-miUwife. who had attended 
the mother of William Fowden, junior, at his birth and was since deceased — 

I)\y.15o*)ic Fvtries. I 

, 22nd April 170S. I 

38* Richard Fallow's wife. Diamliall. Films circa lior 0, matutin, cum forcipe.l 
etc,, p.iid. [ 

{Thtn foUov'^d m tht ‘utri* page tht*entnj tn qMtUon wUhont amj intenenincl 
dole.] I 

Wm. Fowden. junr ’st "ife. 70* films drea hor 3, post msml. nat, etc. | 


(1) ti , ptr LorU Dtnnian — Wr Are al] 
•of opinioa that whatever vlTect maj be due lo an 
entry made in the course of An> oOicc rtportiDg 
/ae/-, to Iht per/<yrmnrirr o/ a Jutg, the 

•tatement of other cirvumstanres, however, nstiiv- 
-nlly they niay be thoueht to find a Jilace in the 
narrative, 19 no proof of the»c circum^tanees ” 
(-) .And must ha\e b>-en made in the oniinary 

(3) Field, Ev . ITT, ITS, eA«« may jvthsp*, 
however, occur m which the matter in <|urelion 1* 
JM) collateral and the entrv for lhi« and other 
reasons 19 of such an uuu«iial ehararter lliat it 
-can i'arcily be said to ha\e l"»n made m the 
•onlmarj course of bu«me».« '■ 

(J) V o*/e. Introd to as 32 il. 9 IlM. jo^t. 

KicW. E\ , ITS. lliipvou. E\ , 3nl Ed . 231, and 
was'"* there cited 


|S) )r ronnection with thi9, ere a 114, iffaif 

Iff. 

(*•) IieW, E\ . ITS. «» to ancient document*, 
area 90. poa( Coe Zhiuea, 10 Q B,314, ^1770 
Mtlttr V H*«irfey. 28 L R . Ir , 144 . and itt 
s< 47, 67. fn«t. av to proof of hand-writing 

fT) 2 Smith’s L C (9th EJ I. 348. If) Eaat , 
lU*) (b) in thi9 case, with the por. 

tion of the entry irAicA iraa ajainsl MiUrnt omit- 
ttvJ It 19 inleiHled to illustrate the ru'e as lo 
atatenienta made m the course of businec, not 
that aa to the present clasa of etatement* which 
19 evempbfied by /2fiiA'ra)io9« (e) S: (f) See 
A'anyama v BAarmappn, 23 B . 69 (1697). trt 
alio i)ne \ A>r«». referred lo m the last-men- 

tioned ease, and in Hart CitHlamait v. J/oeo 
latdtmaa, II B , 97 (18S6). 


* Tl'* tijj'irra 4S nil I tj nf«n e I t * the eorre<pitn ling enlrlee in the f edijer 

f lliw was tlierl..(gu.tlon «t tliil lliuc vf tlia frtbevof llio Wtlliam FtfWdeu, jiiiir , Id que-tlon. 
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Ledqps Eyrni'. 

IVm. FowtlPO, junr-, 17CS. 

Annlis 2i. Filius natu^ etc. 

Wife 

SGth ]Iaii»ta5 pui^. 

Pd. 23th Oct. 1768 


1 6 1 
0 15 0 


It was held that all these entries were connected together or one •whole, 
and that the entry as to the payment of the raau-midwife’s charges rendered 
tlwm all admissible. It will he ohserved that the entry of the (h(e (22iid April 
1768) was in no nay against the interest of the person who made it, but wa.s 
collateral to that portion of the entry, namely — “ Pd, (patd) 25th Oct-, 17C8,” 
winch was against interest, as shovung that a certain sum of money was no 
longer due and owing to such person. On this point Lord EDenborowgh said : 
*' It la id'e to say that the word ‘ paid ’ only shall be admitted in evidence with- 
out the coutc.'ct. winch explains to what it refers . wc must, therefore, loot to- 
the rest of the entry to see what ihe demand was which he thereby admitted 
to be dischaged " (V post) The statements, provided they be relevant, may 
be cither wntten or verbal. The form in which such declarations are ordinarily 
offered is that of wntvim entries , the inaccuracy with which oral statements arc 
repeated makes them less satisfactory, hut such objection lies to the credibility 
of the statement and not to its reception (1) ,Sucli entries are not receivable 
where better evidence is to be hod to prove the same fact, os where the maker 
of the entry is himself forthcoming personally but they are not i-he less le* 
cei\ able because the same fact may be proved by evidence of another desetiprion- 
" For instance, in fhgk^m v. Rtd^tcay, the evidence of the entry of the ac* 

CQUchetic would not have been rejected, bec.iuso tiie oMdenee of a’midwife, w'ho 

was present at the delivery, might have been forthcoming , thougli this may 
seem at first night to militate against the rule that the best evidence shall alone 
bo received. Thecntry of tl.c accoucheur would not have been receivable d 
he himself liad been forthcoming, because then his testimony on oath would 
hast* been superior to Jiis entry, w'liich was not oii oath . but as we sholl sec 
iier after, wjicii we come to consider the rule, that the best eMclcnce mii't 
alwaj's be given, the rule applies to the tjiiality and not the quantity ol 
evidence , and that a fact may often be proved by independent testiniony, 
luitwithstaudliig there may he two distinct ways of proving it. ”(2) The 
(Iistiiictioii should be observed between mere nrintis.sions and statements 
receivable under the present Clause. An adniisunn may or nmy not he against 
the interest of the niakeral the time when it is made. An admission merely ns 
such IS neither rvccicnhlc III maker’s favour nor m favour of lifs reprcsoit- 
tatnes in interest, nor against any person other sh.aii the maker or his repre- 
sentative O 1 the other hand, on admission wliich amounts to n statement 
ngaiiist Interest withm the meaning of this Clause may not only he received in 
f.vvour of tlic maker thcrcofaud his representatives, hut is evidence in fav'oiir 
of, or against, strangers A class of statements which may be admissible under 


(I|t'/ SkIicio »n'l iaymmh V, 

//«/>.. luu. 2 in-i Juf. N. s , ai 
I C-2 

tri .Vorton. Kr . JSI . •'Iliii*. Ae bk-it f«ft 

(l.st b«« Urn • irrri[>| glrrd /or 

ri£»i-f »ill no! {-m-Ij/lr If" pwi,f «r |iafinrnt 
ly n,e or*l rn-lmrr ©{ Mir llir 

|.*rrnrnt Tli»« in Hi" c*«r ol JliJIliloa V 


.Vr/on tin n 4 C , 3lt) • J’ro/itr l-wV. IfT* 

• ilitruiil rfilWlnr of tajr*. ronlainlnff rnfni'»- 
Iir lilm, ■<kn£>wlrtl>tm;f If.r rrcr,fil of fUm* In 
<-li«r*c|rf of rolWlor, WM al<n lirVl <o I*" *''■ 
»,.lwllr fihJ'-iirr in «n <»ftinn «R*in»C I'f* *“"■*1’ 
•Itlr'Ugh Ihr juirfir* »ho li»/l I-nnl liini *1*'* 

•ml imA*! hsso Irm » 1 . , IkJ 
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thU Clause are ondorsements or entries in respect of the payment of interest 
due on bonds and similar iustruments.(l) Such endorsements or entries, 
if made before the claim became barred by the law of limitation, would be 
against the interest of the payee, inasmuch as they are admissions of payment, 
but if they are made ff//er the claim became so barred they would be for and 
not against the creditors’ interest, inasmuch as by the admissions of o small 
payment he would be enabled to recover the larger remaining portion of the 
debt, such payment having the effect of preventing the claim to the capital 
sum from being barred. Whether then the endorsement or entry is admissible, 
as an entry against interest, depends upon the question whether it was bond 
/fde made before the claim became barred by limitation, and it ought not to 
be admitted until it be shown by evidence rfcAors the instrument that it was 
made at a time when it was against the interest of the creditor to make Jt.{2) 

(Sc^r nert paragraph.) 

The main difference between the rule enacted by this section and the The 
English law(3) upon the same subject consists in the nature of the interest to 
which statement must be opposed. According to the latter the interest in- 
volved must be (a) pecuniary ; or (b) proprietary. But declarations against 
interest in any other sense, as for instance an admission of liability to criminal 
prosecution, do not come within the rule-fd) Thus where the question waa 
whether A was lawfully married to B. a statement by a deceased clergyman 
that be performed the marriage under circumstances which would have rendered 
him liable to a criminal prosecution was held not to be relevant as a statement 
against interest. (5) Hut m so far as the present section includes (c) an interest 
in eseopiny a cfiminflf protccuhon the statement would have been admissible 
under this Act.(6) Further, under the present section, the interest to which 
the statement may be opposed may be (<f) an interest in escaping a suit for 
damages. The section not only extends the Engl’sb rule by recognising two ad- 
ditional forms of interest, but also in rendering this class of statements under 
certain circumstances admissible, even if the persons who made them be still 
living. 


An entry against interest means an entry prtma facie against the interest 

-,t ....**1 , ■. alone, 

• ’ pnmd 

> effect 


or value when received. Thus the follo'ving entry m the handwriting of a 
deceased person “ J. H’- paid me three months’ interest,” which was 
followed by other entries pointing to a loan to J. U’., was held to be admissible- 


(1) Stt t. CO gl Act IX ol 19C8 (LuniUttoo). 
»nd ft.. Art "5, Setrf. ii, fttid TcmoiVt m T»»U, 
Ev, 181 — 183 , Norton, Et , 182 183 

(2) T»ylor, Et., H 600-699, and casoi tb*re 
cited : Boil V, Bryinl, 2 Can p , 321 , Field, Ev > 
181. 1S3, Norton, Ef , 182, 183, Bogjt t Jftl- 
wa, 6 D. M. 4 G , 12. Tbe Oiprcss proTiaion ol 
a 20 of the limitation Act that the payment 
whether of mtereet or principal, mu»t hare been 
made before the nght to eue had become barred, 
appears to r»nuire proof of the lime of payment 

(3) See Steph Dig , Art. 28 . Taylor. Et . 
||66S-696;Tlo»coe, N. r, Et. 65—59. Beet. 
Et., \ 600. Wills, Et.. ISO— I3S, Towell, Et . 
214—225! rhipeon. Et . Srd Ed. 241—249, 
Smith, L. C., Xolt lo lligham t. BtSjvay 

(4) Tie Vttmot mre. II C. & F. 108 

15) IS. 


{9) IttunratuMK (f), Norton, Et , IM, 184; 
Field, Et., 1S4, 185 , Cunningham, Et , 158. 

(“) Toyfir T Hirtam, L K , 3 Ch D , 60S. 
607, frr Jeasel, JI R , followiag Parke, B , in A. 
T. /nAdfiilaii/a of Lovtr Utyford “of couree, 
if you can prove efiunif! that the man bad a par- 
tirnlar leaaoa for making it and that it waa for 
hu inteieet, you may deetroy the value of the 
CTideoce altogether, but the gueetion of adrnii. 
aiUlilj ta not a question of value The entry- 
may be utterly worthteea when you get it, if you 
ahew any reaion to bebere that be had a motive 
for nakang it, and that though apparently against 
bia interest, yet really it was for it , but that ii 
a matter for aubiiequrQt eonsideration when you 
ntunafe the value of the testimony.” Ib , pei- 
Jewwl. M n. 
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Ledokb E*cTnv. 

Win. Fontlen, juni.. 1758. 

Aprilw 22, Films natus. etc. 

Wife 

2Cth Haustus pure 
Pd. 23th Oct. 1768. 


1 G I 
0 15 0 


It ^^as held that all these entnes were connected together or one whole, 
and that the entry as to the payment of the man-midwife’s charges rendered 
them all admissible. It will he obserred that the entrv' of the (22nd April 
1768) was in no way npainst the interest of tlie person who made it, hut was 
collateral to th.at portion of the entry, namely — “ Td. (paii) 2olh Oct., 17G8,” 
which was against interest, as sUo%viug that a certain sum of money wasno 
longer due and owing to auth person On this point Lord Ellenborough said : 
" It IS id'c to say that the word ‘ patd ’ only shall be admitted in evidence with- 
out the context, which explains to what it refers . w’c must, therefore, look to 
the rest of the entry to see what »he demand was w-Jiich he thereby adraitlrd 
to be dischagcd ” (v post) The statements, provided they be relevant, may 
be cither wiitton or verbal. The form m w'bich such declarations arc ordinarily 
odered is that of Writvfu entnes, the inaccuracy with which oral statcraeata ore 
repeated makes them less satisfactory, but such objection lies to the credjbihtv 
of tlic statement and not to its reception /J) Ijuch entries are not receivable 
where hrttcr evidence is to be had lo prove the same fact, os w'here the maker 
of the entry is himself forthcoming poisonally . but they are not the less re* 
ceivoble because the wmc fact may be proved bv evidence of another description- 
“ Fofuistaiicc. m v. RtdQuaij, the evidence of the entry of the af 

couchciir would not have been rejected, because tjie evidence of o'miclwifo, who 

was present at the delivery, niight have been forthcoming : though this may 
^cem at first night to miJiMto against the rule that the best evidence shall oloiie 
he received. The entry of the nrcowcheur would not have been receivable if 
he himself had been forthcoming, because then lus testimony on oath would 
h.i>t' been superior to his entry, which was not oii oath , but'as wc shall see 
her a''ter, when we come to consider tin* rule, that the best evidence miivt 
always be given, the rule applies to the quality and not tlie quantity of 
evidewce . oud tUftt Q fact may often be proved by mdepeudent teatimouv. 
iiQtw'itbataudiiig there may be two diatmet wajs of proving it.”(2) The 
distinction sliouh] be observed between mere ndniivsions niid stntemcnl.* 
r«*cei' able under the prciciit CJaiise. An ndniissirm may or nin 3 ' not be agnu's^ 
the interest of the maker at the time when it is made. An admission merely 
buvli IS neither receivable in maker’s favour nor m favour of his reprcseit* 
t.ittvc.s in interest, nor against any person other -.han the maker or his repre- 
M‘ii(,itivc. 0 1 the other hand, ail odmission which amounts to a statement 
ng.imst interest witbiii the incaiting of this Clause may not oiii.V be receiveilm 
favour of tlie maker thercofaiid ills representatives, but is evidence in favour 
of, or against, strangers. A class of statements which may bo admissible under 


(|> Ct. Ki^liun «n<J Zufmah » 

Ih-li.* /.V«, » ItiJ Jut. .V. » , « 

(jj Norton, E» , 1S| , ••Tlw«. tnrtt f»r'l 
that t'.^rr hat In-n • trrittm rrrni^ fltrn tot 
tnv\rj will n'.l tli.* ptouf oT }ui/Dtrnt 

W 111 .- O'*! rol'o-''- ol i>\m> »»■ 

f*jmrnt. TliS* lo ll.*- cute of JttjNrfi'O 1 - 


(10 n. A C , 3I7J * prhalf l-ool. Vfj-t Ir 

• cl-ft'Saol folli-cfor of confmnin/r rnitir' 

I** liim, •cliiowlr.l^ing flu- m-ol/il of aum* In I'l* 
'i,»ri*rliT of colli-flor, «aa aW IirM lo t*" 
Iiuaajl'l'- r»|il'nrr I'l M Btlion agaiint M* •“"'I-' 
•IHaioj,1i the jw«rlir« «.lioha,| (-aKl liim 
*niV fni(r!iV Va«» , IM. 



;s. 32, cl. 3.] 


STATEMENTS AOAIXST INTEREST. 


311 


this Clause are endorsements or entries in respect of the payment of interest 
due on bonds and similar instrumcnts.(l) Such endorsements or entries, 
if made be/orc the claim became barred by the law of limitation, would be 
against the interest of the payee, inasmuch as they are admissions of payment, 
but if they are made after the claim became so barred they would be for and 
not against the creditors’ interest, inasmuch as by the admissions of a small 
payment he would be enabled to recover the larger remaining portion of the 
debt, such payment having the effect of preventing the claim to the capital 
sum from being harred. Whether then the endorsement or entry is admissible, 
as an entry against interest, depends upon the question whether it was bond 
/fdc made before the claim became barred hy limitation, and it ought not to 
be admitted until it be shown by evidence rfcAors the instrument that it v as 
made at a time when it was against the interest of the creditor to make it. (2) 

(Scf ncit paragraph.) 

The main difference hetwoen the rule enacted by this section and the The 
English law(3) upon the same subject consists in the nature of the interest to 
which statement must be opposed. According to the latter the interest in- 
volved must be (a) pecuniary; or (4) proprietary. But declarations against 
interest in any other sense, as for instance an admission of liability to criminal 
prosecution, do not come within the rule (4) Thus where the question was 
whether A was lawfully married to J5, a statement by a deceased clergyman 
that he performed the marriage under circumstances which would have rendered 
him liable to a criminal prosecution was hold not to be relevant as a statement 
against interest. (5) But lu so far as the present section niclndes (c) an interest 
in escaping a crvninat prosecution the stMemeiit would have been admissible 
under this Act.(O) Further, under the present section, the interest to which 
the statement may be opposed may be (d) amntorest tn escaping a suit for 
damages, The section not only extends the Enghsh rule by recognising two ad- 
ditional forms of interest, but also m rendering this class of statements under 
certain circumstances admissible, even if the persons w'ho made them be still 
Imng. 

All entry against interest means an entry prtmd facte against the interest 
of the maker that is to say, the natural meaning of the entry, standing alone, 
must be against the interest of the man who mode it.(7) If the entry is primd 
facie against interest, it is admissible for all purposes irrespective of its effect 
or value when received Thus the follow'ing entry m the handwTiting of a 
deceased person . — “ J. Tf’. paid me three months’ interest," which was. 
followed by other entries pointing to a loan to J. 11’., was held to he admissible 


(1) Stt a 20 of Act IX of 1008 (Limitation), 
and lb , Art 75, Sched ii, and remarkt m Field, 
Ev., 181—183 ; Norton, Ev , 182 183 

(2) Taylor, Ev., 55 600-890. and casca there 
eited fiiMe v Sryanl, 2 Canp , 321 , Field, Ev . 
181-183. Norton, Ev., 182, 183, Bnyj# v. Ill/- 
eon, 6 D M. & G , 12. The eiprvaa proviaion of 
a 20 of the Limitation Art that the payment 
nhether of interest or pnncipal. must have been 
made before the nght to sue had become barred, 
appears to re<iuire proof of the time of payment 

(3) Srt Ste|>h. Dig , .Art. 28 . Tatlor, Ev , 
55 668—696 . Roseoe, N 1* . Ev , 65—69 , Ihtt, 
Ev.. { 600, Wills, Ev, 130-138. Dowell, Ev , 
214— 2-25. rhipaoo, Ev., 3rd Ed. 241—249; 
Smith. L. 0., Xde tn S/ifiom r Xtifjiro}/ 

(4) Tit Suta Pttnjt tatt, 11 C. & F.. lOS 

IS) /s. 


W llluMraltoK (f). Norton, Ev , IM, 184; 
Field, Ev, 184 . 185 . Cunningham, Ev . 168 
(7) Toytn- T IlirtoTB, L R , 3 Ch. D . 605. 
607, per Jessel, it R , following Parke, B , In i?. 
T Imiahlanlt of Ifnctr Uryford “of courae, 
if yoo can prove ofivntfe that the man had a par- 
lienlar reason foe making it and that it waa for 
hu utetcat. you may destroy the value of the 
CTideoec altogether, but the queation of adims- 
Bibibty u not a question of value. The entry- 
may be ntterly worthleaa « ben you get it, if you 
ahew anT reason to beheve that be had a motire 
for making it, and that though apparently agaiiut 
bif Interest, yet really it was for ft { but that la 
a matter for anbeeqnent roniiJeratiori when yoo 
estunat— the s-alue of the feattmooy.** it , per 
Jessel. 51 R. 
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as evidence whetlier or not the effect of it. when admitted, would be to establish 
the existence of a debt due to thetcstator.(l) llTiere the fact that the declara- 
tion is against the declarant’s interest does not clearly appear from the 
statement itself, it is permissible to give independent evidence to supply this 
want.(2) Though the statement must have been frimt facie against an interest 
specified by the section, yet thcowountof the interest is immaterial so far as 
the admissibility of the declaration w concerned.(3) 

The declaration must have been against interest at the time they were made; 
it is not sufficient that they might possibly turn out to be so afterwards.fi) 
Statements and entries against interest may be received as evidence of indepen- 
dent and collateral matters, w'hich, though forming part of the declaration were 
not m themselves against the interest of the declarant. A statement, though 
indifferent in itself, becomes against the proprietary interest of the declarant 
when made as a material part of a deed, the object of which is to limit his pro- 
prietary interest It c.\nuot be said not to affect his interest, because assuming 
It to be material, the deed, if it were struck out, would be less effective than it 
otherwise would be. If, on the other hand, the statements ^YeIe unconnected with 
the purpose of the deed and were not m themselves adverse to the declarant s 
interest, they Would doubtless have to be rejected (u) In an early case where 
the declarations were purtwffy against interest the rule was applied os follows ; 
" We cannot concur m the opinion of the learned Judge that this statement was 
not odnussiWc m evidence. It » a statement hy^^hlchthe interest mthemehnl of 
the person making it is reduced or affected , it is against his interest and against 
}ii3 proprietary riglit. The effect of it is to cut down the proprietar)* Tight, to 
subject U (0 tltc tenure or mcumlraiice which is mentioned It is true that 
111 one part of it tlicre t.s what may be said to be not against his interest, but in his 
favour, namely, the amount of the original rent and increased rent payable to 
him. iiut wlicn a document of this kind is tendered in evidence, it is not to be 
divided into pans, and the part which is m favour of the person makmgit reject- 
ed, and that whicji is against liis interest accepted. The question is whether, 
taking the document ns n whole, it is against the interest or the proprietary 
right of the person making it. In estimating the value of any particular part 
of it, that may be looked at , but the principle upon which the admissibility of 


siou of certain laud. The defendants denied the plaintiff's title. The* latter 
tendered in evidence n registered mortgoge-decd of adjacent land eirccuted in 
1877. uhich set forth the boundaries of the land comprised in the mortgage,, 
and as one of such liouiidarics referred to the laud m cjiiosliun as then belonging 
to the plaintiff. At the date of the deed there was no litigation existing between 
the present Iitig.mts, and at the date of the present suit tlie mortgagor wa.s dead. 
It Was held that the statement in the deed was ndmissiblD under this clause 
of this section. The Court, referring to the case cited in the preceding note at 
the foot of tins p.ige ninl pointing out that the law under and previous to this Act 
svas the sairie, tjbsrrscd as {idlowa . '* If. then, a statement of a rcintndar that 


tu n 

(Ij llilU, », 131; tru Zayumi Y. 

2 !n<l. Jur. N F , &« 

(3) llitjann, Et.. 3nl W, 211; rirH, Et.^ 
lilt luC up>«i llu. srorMirtt of intcrtvl HToInvl 
ll.^ of •ltonli/«j I.lply t« »intrr metutnty 

tuiwt WitoTUlljr <l>j<'nil, /i, 

(I) }-( {.irt.. I> TiJltmOtlt, li Q 

m I' .413, 410 ( r. (3 Or. P.OSSt 


.v'm'M r. /lilty, I.. 11 . 2 Q R . 32n |H>,. 
pioit not to t«>o U ifriMoro, Ev., f in'®- 

JS) Aibo-jmw y M»moftpn, 23 ll , KJ, “1, •- 
(IS'IJJ, foIlo-mB r.«. Ijott r,l„J 
(1*1 A'o/'M T. ZallfoW". 

22 n. J1 .231.23.1 I1IT4). J . »•'«! 

•ft*! in r. Marmt/i/iit, 23 H-. 

*3. 67. 01 (ISO'J. 

(71 .Vo^iv-i ». 21 n , AT 
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there was a certain g^iodrali occupant in portion of his mehnl was held to he 
a statement against the interest of the zemindar, m the same way thestatement 
of a registered occupant of a survey -number in the Bombay Presidency that he 
18 indebted in a certain sum of money, which is a charge on his land, must be held 
to be both against lus pecuniary and proprietary interest. If so, then the same 
case quoted above is also an authority for holding that the whole statement is 
admissiblcm evidence not only to prove so much contained in it ns was adverse , 
to the interest of the person making It, ' • ” . ’f ’ 

m the statement which fact was not for 
and formed a substantial part of it ”(1 

items of which charge the declarant, though other connected items discharge 
him, or even show- a balance m his favour, for it is not to be presumed that a 
man will discharge himself falsely for the mere purpose of getting a discharge, 
and m the latter ease, the debit items would still be against interest, since 
they dimmish the balance in his favour (2) 

But it IS immaterial that the declaration may prove in the circumstances 
which have happened at the time when it is sought to he put in evidence, to be 
for the interest of the declarant, or even that it can be shown by independent 
evidence to have been in truth for his interest at the time when it was made, 
provided that, btandmg by itself, it was, at the time when it was made, against 
hU interest (3) 

A declaration is against the pecuniary interest of the declarant w-lio makes (ii Peenni. 
It whenever it has the eSect of charging him with a pecuniary liability to another, 
or of discharging some other person, upon whom he would otherwise have a 


eithor*of -art. (5) For it Is not 

necessary . ^ • the charge of which 

the entry shows the aubsequent(6) liquidation. Notwithstanding the provisions 
of the twenty-first section and the present section cess-returns cannot, under 
section 95 of the Road Cess Act. be used as evidence in favour of the person suh- 
mittiiig them.(7j 

Declarations made by persons in disparagement of their title to land are (ii) Proprie- 
admissible, if made whde the declarant was in actual possession(8) of the pro- 


( 1 ) 

[2) Tikylor, Ev., 5 OH 

(1) Tailor V. ir./iam, L R., 3 Ch. D , 605, 
\Vill«, Er, 150. 131 : V our*. 

(4) T)ot V 15 Eft't , 3J, 35, per Il»yl<*y, 

I. ! W ilk, Er , 130 Jlijham ▼ Hiijiray affords 
aa ♦xample of a statemrnt «hich disrhargos 
anothrr, and irtifunu r. CrorM (»« next noTe) 
and iffuif. (e)ofa statement charging the maker. 

(5) Steph Die • Art 2S ; thus where the ques* 

tion was whether A reeeived rrnt for certain land, 
a dect-aanl steward's account, charging himself 
with the receipt of such rent for A, was held to 
he trlerant, although the halanre of the whole 
account wa* m farour of the stewaid . . fll. 

{(f ) : IT J/Mima T. Gmrra, 8 C. A P . 592 , see fla/a* 
Udanuud r. lluuantit UViputrt. 23. W. K., 
331 (1874). 


{«) Taylor. Et., { 675 , Steph. Dig , Art. 28 . 
if T. f|«y/ord, cited in Note fo t. Jlidjuoy 

in 3 Smith, L. C. ; ahter Doe v. Toirfre. 1 31. L 
P. . 261 ; in Toyfor t. H i«om, L. R , 3 Ch. D . 
603, Jetoiel, M R., followed K. y. dltyford, and 
diMenled from J)oe Y. Vmles There le nothing 
in the Act to prevent the admiaaion of the state, 
meiit In the care above mentioned s any objec- 
tion that may le made w ill go to tho weight, and 
not to the adounibihty of such evidenrc; Field. 
Et . Ui. 

(7) //e« Chandra t. Katt I'rataanna, 26 C , 
832. 838 (1899). a. e , 8 C. M*. X.. J . 7. 

(8) There ooght to he some evidence that the 
drelarant was actually in po oea sion, since other* 
wise hia decTaration that he has an interest, 
fboogh limited, may appear to be a statement 
rather in bm favour than otberwue. 
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perty(l) as atatemeats against their proprietary interest. And as, in the absence 
of other proof, mere possession implies an absolute interest, (2) any declaration 
by an occupier tending to cut ' ’ , f , i • . ’ ' olute 

interest will be receivable under ' that 

he has no interest in the land had 

executed, in fa%'our of one B D, & varaspatra or deed of heirship, this deed was, 
in subsequent suit between the heir of B D, and a mortgagee of certain property 
cov-ered by it, admitted in endeiiee at> being against the widow’s proprietary 
interest, as by it she divested herself of her widow’s estate m the property.(5j 
Thus also a statement by a deceased occupier of land that he held a life-estate 
in It under a particular will, of which C and jBivere executors, was held admis- 
sible to prove the existence and exetiitoisof the will, being against proprietary 
interest on account ol its two-fold hraitafiou of the declarant s estate to a life- 
interest, and under a particular document (6) A statement by a landlord who 
Id dead that there was a tenant on the land is a statement against his 
proprietary interest (7) 

A distinction, however, exists between gtatexncnta which limit the decla- 
rant's min tillr. and those ubich co to abridge or encumber the ettafe itself. 
According to JSngJish law the former are admissible even between strangers, 
whereas the latter are only so as agaiust the declarant and his privies. Thus, 
adiniasioiis by the holder of a subordinate title are not receivable to affect the 
estate of bis superior which he has no right to alienate or encumbcr~c.g., those 
of an occupier, his landlord’s title ; or those of a tenant for life, the title of the 
remainderman or reversioner. The ground for this distinction is said to be 
that, though it is unlikely (to take a specific instance) that a person possessed 
of an absolute interest in property will admit that he is only a tenant, many 
causes might induce a tenant to acknowledge the existence of an easement, or a 
highway, or the like, which might be either not meonvenient or even absolutely 

HI) Interest 

in Meaning It has been already noticed that the section at this point e.xtends the English 

IcMSttUaa rule.(9) The words ” would have exposed him *’ mean “ would have exposed 
nr aeult for 

Uaroages _ - _ _ 

(1) The Englieli rule aids “und *j to matters 
niDun h]> jicisoDal kAOtrledgc or t>e)iel ; ’* Phip- 
toa, Ev., 3rd Ed , 5ll.3t2, Taylor, Ev . J 685; 

Tnmhlatown r. Kimmu, 9 C. A F., ^80, dtltr 
uoder this scetiPn, t. p 112, nofe 10 

(2) Tajlor, Er., } 6S5 

(3) rhi/MOfi, Er., 3rd Ed.. r«.5-l2{ Wills. 

Er.. 136; IVJd. Er., J83. 181; Taylor. Er , 

;; C84-6S0, Norton, Er.. J70. J80 

(1) GrKj V. 1 Q. B. 161. 

15) }lar> C)i>»lomo7» t. ifwv lolrWoa, \l 
JJ., 83 (1886). 

(0) Sl^ T, Sli/, 3 F. I> . 01 ; so agsia where the 
qurstion was whether A (drcessnl) gamed a 
m-tilement in the pan*b ol B by mitiog a feae- 
menl. a ftaUmrnt made hr A vbilst In pooses* 

(ton ol a house, (hst he had paid rent for if, was 
held reh-T&nt, becaano it reduced the iat<re«t 
trhich would otherwise be Inlmed from the faet 
of A'* po«<vaion; B. r. Ezetet, L. K., 4 0* B.. 

311 ; Steph. lli/r , Art, 38, i//. (/). 

(7) AbJul Atit T. Elnfilm, 31 C., WI5 (1804) 
loll. Parha ilanian v. AVS, S CaL J., 

4a a«)5!. 


(8) B V. Bliir, 7 A. & B., 650 ; SeMes v. CM- 
«»a, Sil. A Rob , 507 { I/ov'te v. J/oliiii, 40 U 
T., 186. 27 W. R. (Eng.). 340, FoptaJick r 
Rri^jeuafer, S E. & B , 168. [In tMa case the 
question was whether there was a right of ton- 
•non orer a certain field. A statement by A, » 
deceased tenant for a term of the land in ques- 
tion that }i8 had to much right, voi held to be 
releront at against his tuccessors m the trrm 
but not as against the owner of tlio field.] rbip- 
non, Et., 3rd Ed., Sltl, 203; Steph. I>ig, Att. 
58, FoweD, Er., S24; TnyJor, Er , { 687 R 
is difficult to sec sny oh;rction in principle to 
treating derlaralioiis by an occupier of land 
which admit the erislonce of an easement over 
it as being within the rule, suiee the admiMion 
of (Is eaislcnec might well be consulerwl a stale* 
merit against interest. Fee remarls in U'l*' 
Er,. 136, 137. Trohably hero os elsewhere umler 
the Act any objection that may be made 
Mill go, not to the admissibility, but lo 'be 
weight of the CTiJence. Eft Field, Ev., 181. 

(6) r. anle, JntriA. to as. 33, 33 snd p. 311, 



[s. 32, cl. 3.] 


STATEMENTS AOAIN'ST INTEREST. 
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him at the time that the statement >vas made.” It «ns hardly intended that 
a statement made after the risk had passed away, as for example after a suit for 


ant to a prosecution, or suit for damages.fl) This construction is supported hy 
the rule laid do%\ni witli regard to statements against pecuniary and proprietary 
interest.(2) On the other hand, it may he said that if the fact that tlie risk had 
passed away was not known to the deelat.int, the statement might m the belief 
of the latter, though not m fact, be against his interest, and thus have the guaran- 
tee which is proper to this class of evidence. 

• The statement against interest is not only evidence of the precise fact which OoUateral 
is against interest, hut of all connected facts (though not against interest) which 
are necessary to explain, or arc expressly referred to by, the declaration and 
whether contained in tiic same or other dociinie’itsfS) (v. ante, “ Interest ”) 

Thus m an action, by the executor of one T, by which it was sought to 
establish against the defendant a debt of £2,000 as due to tlie testa- 
tor’s estate for money lent, and where the defence was that the defend- 
ant had received it as a gift, the plaintifl tendered m evidence a private 
account-book of the deceased containing (a) entries of seseral sums of £20 
each, purporting to have been received from the defendant as quart'.rly pay- 
mints of mtjrest , and (b) an entry stating that the defendant bad on a 
particular date acknowledged that be had borrowed of the testator the sum 
of £2,000. The defendant objected to the admissibility of tlie book on 
the ground that the tendency of the entries was to establish the claim for £2,000 
in favour of the estate. But it was held that since the entries of the receipt of 
interest, taken by themselves, (4) wereatthetimewhen theywere made against 
the interest of the testator, all the entries were admissible, notwithstanding 
that the entry by which the testator recorded the defendant’s acknowledg- 
ment of the foan was in his favour.(5) As in the ease of a declaration against 
pecuniary interest, so in the case of a declaration against proprietary interest so 
soon as the adverse interest is proved the wliole statement becomes admiS'ublo.fC) 

So statements by tenants have been admitted to prove not merely the fact that 
they were tenants, but also both the amount.(7) and the payment(8) of the 
rent, and the nature of the tcnurc.(O) But discomcctcd facts, though contained 
in the same document or statement, are inadmissible. Statements not referred 
to in, or necessary to explain, declarations against interest are not relevant merely 
because they were made at the same time or recorded in the same place. (10) 

Upon the question, in the case of written entries, as to what is to be deemed the 
whole statement within the meaning of the rufe, it would seem that the same tests, 


(1) The co-istniction Sirrn in the text and 
adopted in the first edition from Whitley Stokn, 

874; Held, Et , IBS, was (ulwDiurntly ip. 
proved by the Calruttx High Court in the c*«e o( 
•Vi'AVj# t. AffAnr, the final judgment in which 
i» reported m 24 C , 216 (ISM). The decinon ol 
Che Court, however, upon this {Hunt hasmg been 
given during the course of the examination of the 
witnessea has not been reported. 

(2) Are £x parte EdunrJt and J/aerryv. AJIrm 
(v. oa/f, pp 312—313, note 4). 

(3) S\ifm V. Bharmaprn. 23 R , 63 (1837J 5 

Thipscn, Ev., 3rd EJ , 242;Steiih. Dig , Art, 
2S, Poaell, Et., 215, 217; Wills, Ev., ISI ; 
Tajlor, Ev., {{ 677-630 5 v. 

2 Sim. L. C. (v. oa/e. p- C06) 5 Taylor T. II itAon, 


3Ch. D.,311. 

(4) T. aite, p. 311. 

(3) ro/»r T. L. n., 3 Cb. D. 603, 

amprv; and at* ante, Ilighati v. Bidgmy, and the 
remark* oo debtor and creditor aceounl* at p. 312 ; 
Ka/aX Lfrttmund v. JluMatrivI LaUpalltt, 22 
W. R.. 231 (1874) 

(6) FtomUt T. yratao", 4 Taunt , 16. 

(7) R. T. RirmiagAan, 31 L. J., St C., 63 

(8) R. T. Errlrr, L. P... 4 Q. R , 34). 

(9) Dw T. J(m*U 1 Camp , 367. 

(10) Steph, Dig , Art. 23 ; Doe e. Beiiu, 7 C. R , 
456 . Knijit X. Valerford, 4 Y. 4 Coll , 293 , 
irSatry r. C<n(»4e, 15 W. R. (Eng). 1183; .^la. 
yrjra r. Biarmappa, 23 R , 63 (1897), T. «*/«. 
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STATEMENTS AS TO PUBLIC BIGHT, ETC. [S, 32, Cl. 4.] 


1 ' M si ' ‘ .*'• • • dons, mnst be applicable here, namely, that the 

• >j • . • • . I • • c •• I ■ be given in evidence as e part of the niain state- 

■ *• . ■ .1 '• s** been ineotporatcd in It by reference, and, if coiv 

teinporary, have been virtually parcel of it ( 1) 

Know?^g6' statements are admissible, although the declarant had no personal 

contem- ' knoivledge of the fact stated, but received them merely on hearsay.(2) Nor 
is it necessary that such statements should be contemporaneous with the fact 
recorded , it is sufficient that they are made at any subsequent time.(3) These 
circumstances afiect the weight, not the adoussibility, of the declaration. 

Extiinaio proof must be given of the declarant’s death or of the existence 
of the other circumstances under which alone this evidence is receivable ; and 
that the statement was either made, ivritten, or signed by him, or if made or 
written by anothei on his behalf, that it was authorized or adopted by the declar- 
ant.{4} Further, if the declarant purports to ciiarge himself as the agent, or 
receiver of another, it is generally necessary, m addition, to give some proof that 
he really occupied the alleged position (5) 

FOURTH CLAUSE 

Statements Illustration («) exemplifies tins clause, the points to he regarded m viliiVh 
opinion as are. ffcatfffj opinion may he given m evidence .is to the existence o{0\ any putihc 
custom or light, (c) or of any matter of pubhe or general interest, (d) provided 
custom or there was a probability of knowledge on the part of the declarant, and (c) pro- 
pttbUe*o? vided the declar.ition ua.s made antelUan i»ot>nn. The grounds upon which the 

Stw-Mi evidence in this and the seventh clause mentioned w admitted, are considered 


memory (6) The best way to prove ancient rights is to prov’e particular acts 
and usage, ns far back as hvjnp memory goes, and then adduce evidence of 
reputation m regard to the preceding lime. In asuitm which the question was 
whether there existed a cus..ojn of vhe Kadwa Knnbi 00 . 1,6 to which the parties 
belonged, prohibiting a widow from adopting a son, the lower Court, apparently 
considering that it would be unre,i9onable to oblige the plamtiS to incur the 
expense of procuring the attendance of the witnesses, admitted in evidenie 
under tins tlau^e, a statement signed by several witnes.ses to the effect thata 
. .« ... ^ without 

iseof the 
required 
TlCnt W .13. 


ID Witli*, Er . 152. 

(2) Crta>r V. Fnrritl, \ C V. A K., »1P. r*f- 
neat V. SaiKtu, 7 Ex , I ; Taylor, Br , f S69, but 
«« Will*. Ev , 13-1, J3-I , thr*e were of dc- 
• Drations againat ptvani»ry lotorMt- in Eng^Iand 
ili-rlaralion acamst propnrtary inlornit are not 
aUmM'iUo, unlo4a the d.cIarAnt add* his own bo- 
lirf in 111" hrsmay: Tnm’ht'oten T. A'msiix, ® 
A F , 7K0 , (hr Act, boMcvrr, mates no such 
iliilinction. .)a to tlie deri-'ion >n JajalfOl Sitgk 
r Jnjuinr 25 A . Ill (HIU-l). which refers 

to ft (S>, nnic* to cl (21, p 3<jH, aate. 

(3; t. Tur.'ofJ, 3 11 * .V) , 6W), hVt. SM. 
(i) Hoe «. //(ivfM4. 2 Q ]i. 212. ttirry r. 

4 T. it., 511, Xoarsn v. ZaetB, 0 C‘, 


A P . 417 , Etelir r. Wehren, IS Q B , 773 , Smd’ 
'T Ja/ne*, 11 C I*., 822, guirre, whether (he 
Acts adopt a different rule by tho u?e of the word 
•“made" m the opening clause of tho setfioii 
Field, Er , 180, 181 . as to proof of handwriting . 
are la 47, 67 : and aa to (locumcntA 3Q years oU, 
sea s 00, piief. 

(S) Tailor, Er, fj 682. 681; as to indeptnd.'iit 
eruleoco ol the exmtetirc of Ihe charge lulee* 
qurntly liijHideteil, T, ante, pp 31®, 31D 

(6j Creaet V. Harrell, 1 C 3(, A B . 0I!>. 03» i 
and cases riletl in Taylor, Ev., { 810. 

0) i'alrl Jaadroias T. J’alrl Maailnl, 15 B, 
085 (ISVl;. 
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[S. 32, cl. 4.] STATEMKNTS AS TO PUBLIC RICHT, ETC. 


The stator ■ ' * 

the o;»i'«i'on of * 
rejiulolwn whi- 
The declarant’ ■ 

belief alone, but al«o the concurring opinioiw of others similarly interested to him- 
self . and those opinions in their turn may be based in part on earlier traditions 
extending back through any number of generations. This is what is understood 
in this connection by the term ‘ reputation.’ But if the deck rant's circunistaii- 
res \\ ere such that liey\ as apparently competent to testify as to u hat the cominuii 
report upon the subject was, It ^\lli be presumed, till the contrary is shown, 
that his utterance was an expression of opinion common both to himself and 
others. Ksputation ns to the existence of particular facts is inadmissible. The 
declaration must relate to the general right, and not to particular facts which 
support or negati\ e it, for the latter not being equally notorious are liable to be 
misrepresented or misunderstood, and may have been connected with other 
facts which, if known, would qualify or explain them (1) Thus, if the question 
he whether a road is public or private, declarations by old persons since dead 
that they ha\e seen repairs done upon it, are madmis5iblc.(2) On the other 


indirectly do so. as by setting up an inconsistent private claim, or by omitting 
all mention of it, where mention might reasonably have been cxpccted.(6) 

' The terms “ public ” and “ general ” arc sometimes used os synony- jjatters of 
mou8.(G) But a distmctionis drawn in English law between the two terms powte and 
when dealing with the question of the competent InowleJge of the declarant. fntlrMt. 
According to it public rights are those common to all members of the 
State, e.y., rights o! highway and ferry, while general rights are those 
affecting any considerable section of the community, e g., questions as to 
the boundanes of a parish or manor. The distmctionis of importance in 
English law, because when the point m issue is of a public character, evidence 
of any person is receivable as to it, even though he has no specific means 
of knowledge , all being conceded arc presumed competent, the absence of 
peculiar means of knowledge going to weight and not admissibility ; .in the 
case of general rights on the other band, the declarants must have possessed 
competent knowledge which may either be shown by proof of residence in, or 
other connection with, the locality, orpresumed from the circumstances under 
which the declaration was made (7) But as this clause requires a proba- 
bility of knowledge in all cases, this distinction ceases to be of importance 
m India. In both classes of rights, public and general, the right must 
have been one of the existence of which, if it existed, the declarant uould 
have been hkcly to be atcarr.{8) Instances of matters which have been held 


(1) WiUa, Ev , 187, 170, sod c»»c» there cited, 
T«>lor, Z\ . J 617; Steph Dig, Art. 30 [De- 
eUr»tion» M to particular facta from »hich the 
e’ti«triice of any auch public or general right or 
cu<*om or matter of public or general intereet 
may I>e inferred arc deemed to be irreleeant J 
(S| A. T. 7 A. * E., 630 

(3) Creoe* v. Darrtll, 1C 51. 4 P. , 9J3. 

(t) />n«heofer t I'orltr, 7 C. A P., 181. 

(3) f>n'»ihrorer t. Porter, aupra, followed in 
^I'raea’emnaayii t. Seenlary of Atote, 0 Sf., 386, 
sat (1884). (Xo dutinetion ran dravn l^ 
tween erijenee of reputation to e«taUi>h, and to 
dupaiage a public right ] Taylor, Er., f 63(1 ; 


FieU, Et . 188. 187. 

(6) Aa to the meaning of the term " interret ” 
T. onfe. mtrod. to as. 33^3 , A. v. Aed/iyrfeAire, 
4 E 4 B . S33. 

(7) Taylor. Er.. {] 6t»— 612; Steph, Dig, 
Art 30; PhipMei. Et., 3rd YA . 257. t. oa/e. 
p. I66;aa to the meanmgof "gmeral rurtom or 
right, eee a 48, ym ; aa to whether the righta 
mrotioaed in thia rlauae are ineorporeal only, 
aeo G»}in LkJI t. PoteA Loll, 6 C., ISO, 186, 187 
(1880), and ef. Airaeiif.rema>ya v. TSt Aeere/ory 
oi SMt, 9 M, 285 (1884). 

(8) S. 32. rh (4). 
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STATESlEirrS AS TO TUBMC RIGHT, ETC. 


[8. 32, cl. 4.} 


For.n of the 
declaration. 


to be of public and general interest are, questions as to tbe boundaries of a 
county, town, pariah, manor or hamlet, the existence of a highway or of a 
right to tolls on a public road, the liability of certain landowners to repairs 
bridge or sea-wall, manorial customs, and the like. On the other hand, 
questions as to the boundancs of to'o private estate.-^, the e.nstence of a 
private right of way over a field, a custom of electing the master of a grammar 
school, and the like, have been held to be matters of a private nature.flj 

“ The Indian decided cases furnish few e.tamples.(2) Illustration (i) is 
taken from those parts of the country m which the village-system still exists : 
it has long died out, if it evtr perfectly existed, in Loner Bengal. Public 
rights or customs dre little understood ; and the order of the Government or 
of the Executive head of a district is often accepted as conclusive concerning 
them. In large sflwijnrfmifs questions, however, occasionally arise somewhat 
analogous to those which occur in manors in England, such for exampie as to 
the zaviindnr’s nght to take dues on the sale of trees, or to receive one-fourth 
of the sale-proceeds in cases of involuntary safe, as m execution, or in case of 
a bouse sold privately ”(3) 

BecJarations by deceased persons as to private rights are inadmissible, 
«incc these are not likely to be so eommonij' or correctly known, and are 
more liable to be roisropresent<‘if (4) In the undermentioned rase it was 
lieM that neither cl. 4 nor cl 5 of this tection justifies the admission of 
hearsay evidence upon the question whether a particular person survived 
another or upon tbe question whether a man was. at the time of his death, 
joint with or senaiate from other members of his family, nor eon tbe grounds 
of the opinion of a deceased person as to the existence of a custom, even if 
stated to a witness, be os such proved under this '•ection.(5) The grounds 
upon which evidence of reputation upon general points is receivable do not 
apply topnvatetitlcs, either with regard to particular customs or private 
prescriptions, as it is not generally possible for strangers to know anything 
of what concerns only prnate titles.(6) Reputation mav, however, be given 
m e\ndence under this Act in proof of pruatc rights, I'f it corsists of the 
written statements mentioned in the seventh clause posf.(7j 

Declarations as to the public and general rights may be made in any 
form or manner.(8) The statements under this douse may have been 
wntten or V erbal Bui reputation as to matters of general interest is not 
confined to thedcclamtions here mentioned. It may be evidence by recitals 
in deed«>, wills or other documents under the provisions of the^ seventh 
clause. Tbe following arc instances of the manner in which declarations 
.IS to imitters of public and general interest may be made : they may be 
made by or in statements, verbal or wntteii. giving opimons.ff)! maps pre- 
pared liy, or by the dircctun of, persons interested m the matter, (10) deeds 
and leases between private persons ;(11J orders, iudgments, and decrees of 
Courts, if final. (12) 
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In order to prevent bias, the declarations, to be admissible, must have i,ig mota 
been made ante h'lctn tnotam, or before the commencement of any contro- 
versy, legal or otherwise, touching the matter to Which they relate. Byftj*° ^ 
tno(a is meant the commencement of the controversy and not the commence- 
ment of the 8uit.(l) This qualification is not confined to matters of public 

. 1 1 ..... * I... 4 . II.. — -"Tis the admissibility of hearsay e^^dence 

must be, nor merely facts which may 
• suit, or controversy preparatory to a 
suit, actually commenced, or disputes arisen, and that upon the very same 
pedigree or subject-matter w Inch constitute the question in litigation. ”(3) 
Therefore, declarations will not be rejected m consequence of their having 
been made tnth the express v\e\c of preventing disputes ;{A) they arc admis- 
sible if no dispute has arisen, though made in direct support of the title of 
the declarant ;(5) and the mere fact of the declarant having stood, or having 
believed that he stood, m part jure with the party relying on the declaration, 
will not render bis statement inadmissiblc-(C) The declarations will also 
be received, although made after a claim had b^n asserted but finally ahnn- 
doned.f?) or after the ejnstence of non-contcidtous legal proceedings involving 
the same right(8) or after the existence of foii/cn/ious legal proceedings involving 
" ' ” ’ ' ' *’ ' the controversy must have 

declarations made after the 
hough the existence of the 
controversy tc<w not known to the declarant, for to enquire into this would be 
to enter into a collateral issue.fl 1) The admissibility of declarations terminates 
Nvith the commencement of the controversy, and the termination of this ad- 
missibihty is not affected by its being shown that proceedings were fraudu- 
lently commenced with the view to exclude the possibility of any such 
declarations :(I2) and the evidence will bee.xcluded, even though the former 
controversy were between different parties, or had reference to a different 
property or claim, it matters to which the statement relates were clearly under 
discussion in the former dispute.(l3) 


FIFTH <£• SIXTH CLAUSES. 


For the purpose of Indian Courts the extent to which hearsay evidence 
with regard to relationship is admissible may be summarized shortly under three 
heads — (o) statements made orally or in writing by persons deceased, etc., 
having special knowledge, ante litem molam (section 32, fifth clause) ; {b) state- 
ments ill writing as to relationship between persons deceased in wills or deeds 
relating to the affairs of the family to which they belonged, etc., made ante 
fiVem movant (section 32, sixth clause) ; (c) opinion shown by conduct as to the 
existence of a relationship by a person who had special means of knowledge 
(section 50).(14) 


(1) BtrlfUy Fttrage ca/t, 4 Camp , 417; Jl/onrf- 
(on r. Jt/y.-Genl , 2 Rum. A Sfyl , 161 ; Taylor, 
Ev., ! 629. 

(2) Ste els. (5) and (6) , ita opfration way 
theretore be lUustiattd by indisCTinnnate 

»nc« to both these classes of eases ; Taylor, Et , 
J 629. 

(3) Ikiiiu y. lotfjirfM, 7 Scott N R , 214, prr 
Lord Denman; Taylor, Ev., { $30, and cava 
there eitM. 

(4) Berhley Ferrofe ntf, supra. 

|5) Dw T. I>ants, 10 Q B., 314, 323 (althoogh 
a feeling of interest will often cast suspiciao of 
deelarationa it wfll not render them inadBus- 
•iLle, Per car] 


(6) Taylor, Ev., 630, 631. 

(7) Pbipeon, £v , 3rd Ed , 233, citing Hubb, 
Ev of Sue • 668 

(S) Ji, , Bnteoe r. Zomar, 8 A. A E , 193; 
Gtt T iroid. 7 E A B , SOO 

(9) /i : Frtman t. PhUltp*, 4 M. A S’. 486 

(10) Taylor. Ev , } 632; IVflli, Ev., 172; a« 
as to tba. Field, Ev . 187. 

(11) SkMett r. Ally..GtiJ , 30 L. J . P. A M , 
217; BtrUty Fttngt ease, supra. 

(IS) SteAfra v. AUg.-God , supra, 

(13) Taylor. Ev.. i 633. 

(14) & 7 <n BdZaivr r. Bhyptudar, 17 A., 465, 
459 (1895): Ht s. 50, post. 
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STATEMENTS AS TO RELATIONSHIP, [s. 32, CiS. 5 


Clauses fifth and sixth, which are exemplified by illustrations (i 
and {m), together with section 50, post, deal with the relevancy of ce 
facts which are treated by English text-writers under the single hea 
“ matters of pedigree." There are, however, important differences bet 
the English and Indian law on the subject of the statements which are i 
with by the above-mentioned clauses of this section. There is furtl 
distinction to be noted between the kinds of evidence to which each cl 
refers The statement declared relevant by the /i/lh clause is a statei 
relating to the existence of any reUtioiislnp between persons hving or i 
as to whose relationship the person making the statement had special n\ 
of knowledge , such as the statement of deceased relatives, servants, and de 
dents of the family (1) The stateroeiiC mentioned in the clause 
statement relating to the eMstence of relationship between deceased per 
only. This last clause does not embrace the case of a statement ofrelal 
ship between a deceased person and a living person (2) It does not deal 
the question by whom the statement is to be made nor does it require 
It should have been made by a person who had special means of knowle 
possibly on the ground that it is improbable that any person would insert 
solemn deed, will, etc , any matter the truth of ivhicn he did not know or 
not satisfactorily ascertained (3) but states that it must be'coutaiue 
the documents of other material things therein mentioned. 

Uesidea the documents and other materia) things mentioned in the si 
clause family bibles, coffin plates, mural tablets, hatchments, lings, atmt 
bearings and the like amongst Christians, and horoscopes among Hindus, 
examples of ' 

made (4; H 
mentioned c 

the cases noted below, inscriptions on tombstones, mural inscriptions i 
the like may he proved by auy secondary evidence.{8) The statement i 
genealogical table hied by a member of a family who is dead, regarding 


(1) OarurtMwaia Pratad r Sapanutdimia 
Ptnhad, 27 I A. 23B. 231 (IWO). • c, 23A. 
37,31 ; Orimtnlit/i Atmranct Co. t. Saroumha 
filari 25 ll«d . 183, 207, 200, >n which fh« aWte- 
nicnt? of the deceM«l htmsclf, hi* «*ter snd 
othc« were tendered or admitted; •» to th» 
report of » punch*j’ct ss erideoce of pedigree, 
#« Aiabitnj V. Xanalboh, 2ff J- A , -18 (I8SI8J ; 25 
31., 1 , 3 C X, 130. 

(2) Sollia r. J/roire JJ.&ee. 9 C . 
613, 614, 11S83). 

(3) n*W, Er., 189. 190 

(4) S« generally Tajltw, Ei., f 030— SS7 

(3] Pairtnomm XaJIto t, dUoiiee Stbet, 9 C. 
613 (18^1) The chief ground im which Iho erJ- 
clence vtn rejected in thif c»»o was that it vu 
not shown that Iho atfindanfe of Iho »nf<r w«» 
not prcwuiaWe; Paltt Ckyitdtr v. JfodonAit Znf» 
i; C., 849 (1893); linotn a# lolW* ew, aasuoi- 
fng the horoscope to hore tendeted, *< 

»(A(ed. umlir cl (6). that cUow dom aof require 
that the maker of the afafement ahooM hare bail 
any apeclal mean" of knowledge, and if Imdered 
under cl. iSj; RomRofoia A'aflM T, Jloae* iJi6e« 
which thii cane porporfcd fa foDow, doea^iiot 
acem in point. Further, upon the qa«4tion 
whether the eriJrnce la limited fo raera where 


the questtoR ir lasuc ta one of rektionalup t. ; 
and whether the wordr "relateeto the exul 
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miaaiona, Paja Cmndan r. Acyo Goundaa, 17 
1S4 (ISM). Seo Ji’jficnlPiei v. CToi.War, 13 
7 <1888). 

(6) Ail AfoTiK r. J/«arii»iuf Zuie^vanitt^ 
3V. R , 371 (1867 ) ; (where tho Jiicidcntal nien' 
of a chiJd'a ago in the recital of a vrill waa h 
to no proof of the caact age of auch chiU t 
Report doea not ahow whether the chikl ' 
dead at the time the evidence was offcfol 
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193} Chomnulu v, AluUanchand, B, ■ 
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descendants of onother member of the family, before any question arose as 
to the latter is relevant under this cIaMse.(l) Statements, whether they are 
tendered under the fifth clause or the sixth danse, must, in order to be 
relevant, have been made ante motam ,•(2) and for the admissibility of 
statements under either of those elauscs it must he shown that the attendance 
of the person who made the statement is not procurnblc.fSl So where a 
plaintiff tendered in evidence a horoscope under the sixth clause, but was 
unable tosay wlio wrote it, and therefore unable to say whether the writer nas 
dead, or could not be found, etc., the document wason this, as on other grounds 
held, to he inadmissible. (4) It will in no way affect the admissibility of this 
class of evidence that witnesses might has'e been c-illed to pros'e the very 
facts to which it rclates.(5) A register of b.iptism, svhile evidence of that fact 
and of the date of it. furnishes, even if it states, the date of a person's birth, 
no proof of the age of that person further than that at the date of such cerc' 
mony the person referred to was already born- Evidence regarding the 
date of a man’s birth has been held under certain circumstances to be ad- 
missible under cl. 5 ; but in the case of an entry in the register in question 
there IS nothing to show by whom the statement entered was made, much Jess 
that the person making the statement had any special means of kiiowledge.(G) 

According to English law(7) declarations made, by deceased relatives areTUestate- 
admissible if made nn^e Idem uio/am to prove matters of vedigrce on\j. They Sd*,Sis8tbfe 
are relevant only in cases in which the pedigree to which they relate is 
issue, but not to cases in which it is only relevant to the Issue. (8) Thus where tamed 
the question was whether .4 sued for the price of horses and pleading infancy 
Mas on a given day an infant or not. the fact that bis father stated in an 
affidavit in a Chancery suit to which the plaintiff ivas not a party tliat A was 
born on a certain day. was held to be irrelevant.(O) The terms " matters of 
pedigree " or “ genealogical purpose ” ate confined prnnarily to issues involv- 
ing family succession (testate or intestate), relationship and legitimacy ; and 
secondly, to those particular incidents of family history “ which are imme- 
diately connected ivith, and required for the proof of. such issues— ej., the 
birth, marriage, and death of members of the family with the respective dates 
and places of those events, age, celibacy, issue or failure of issue ; as well, 
probably, as occupation, residence, and similar incidents of domestic history 
necessary to identify mdividuals.(lO) The principle upon ivhich such evidence 


(1) Sh'jfxmnAtnd Dm t Dima Kanta, 32 C., C 
(1904) 

(2) T pM/, p 325 

(3) DimnaraiA Kolha r Jlonte Sibtr, 9 C.. 
613 (1983), .Sur;nn 5*117 T Sarriir Sijijh, 27 t A, 
181 (1900) .> c ,SC \V X , 49 . 2 Bom I.. K , 
91’ 

(1) /»> 

(5) T»Oor Ev , t frll 
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of (late of birth after lapse of A'siniS 

SlnA .4m T XanU DtTam. T C. {906), 

11 C W X . 130 

(7) T4ylor. Ev . H 635—657 , Bosco-, X. F., 
Er., 44-48, rhipson, Et . Srd Ed. 298— 57«5 
Steph Dig , .\rl. 31 . Best, Er , | 499. rowell, 
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(9) Sloph. Dig. Art. 31 i PoireU. Et , S02. 
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purpose, they »ai I*, rejeefed ; see next ease. 

(9) /fa.»ss T. Culirt,, L. H.. 13 Q B. D, SIS 
(ISSl); this ease (in which all the aothontia* 
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India : tre aole S, p. 322. i 
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Zli>«rAec. I D. G. £ S, 40, Dithton T. 

2 3r. & It , 654; l/nrtt Ptemgf, 10 Ap. Cas., 763 ; 
arc aUo Doaell, Et., 201 ; Taylor. Et , { 642, 
Wills, Et. (169); jt was a one time a moot point 
in English Uw whether eTidenre as to date and 
{dace of tartli was admiaaibte eren m “ pedigree 
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of Its adtmssihllity. (Taylor. Et., f 642). and 
this new ba- been adopted by the framers of 

tbeAet:(a 32,if7a>Cs (Ij, (m); B>>'s EeAory r. 
Srttiam Claader, 13 C., 42 (1886) ; Dam Ctanira 
w. JoftnnT A'urata. 20 C , 753 (1833)); Onnial 
Lift ^sswraacc Co, U. r. XanfioJia Cion. 25 
M., 1S3. 209. 210 (1901); the words ‘’relstes to 
the existeore cd reUtiooship ” being wide enough 
to cover stateoents as to the cooiDeoeetBeni of 
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Clauses fifth and sixth, which arc exemplified by illustrations (A), {!) 
and (jn), together with section 60, post, deal with the relevancy of certa n 
facts which are treated by English text-writers under .the single head of 
“ matters of pedigree.” There are, however, important differences between 
the English and Indian law on the subject of the statements which are dealt 
with by the above-mentioned clauses of this section. There is further a 
distinction to be noted between the kinds of evidence to which each clause 
refers. The statement declared relevant by the fifth clause is a statement 
relating to the existence of any relationship between persons living or dead, 
as to whose relationship the person making the statement had ypcci'a/ nican« 
of knowledge ; such as the statement of deceased relatives, servants, and depen- 
dents of the family.(l) The statement mentioned in the sixth clause isa 
statement relating to the existence of relationship between deceased persons 
only. This last clause does not embrace the ease of a statement of relation- 
ship between a deceased person and a living person (2) It does not deal with 
the question by whom the statement is to be made . nor does it require that 
It should have been made by a person who had special means of knowledge, 
possibly on the ground that it is improbable that any person would insert m a 
solemn deed, will, etc., any matter the truth of which he did not know or had 
not satisfactorily ascertained (3) but states that it must be 'contained in 
the documents of other material things therein mentioned. 

Besides the documents and other material things mentioned in the 8i.xtli 
clause family bibles, cofiiii plates, mural tablets, hatchments, rings, armorial 
bearings and the like amongst Christians, and horoscopes among Hindus, arc 
examples of other documents and things on which such statements are usually 
made. (4) Horoscopes have, however, been held to be admissible lu the under- 
mentioned cases.fS) As to statements contained in willsfB) and deedsf?) 
the cases noted below. Inscriptions on tombstones, mural inscriptions and 
the like may be proved by any secondary evidence (8j The statement in a 
genealogical table hied by a member of a family who is dead, regarding the 


(I) Garuruithu'Oja PraW r S‘tparai»dhuo)a 
/Vr.*n(f, 27 I A , 238, 251 {1«W) . •- c , 23A . 
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(3) Field, Et , ISO, 190 
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fog the liorowopc to Late been tcndeml, aa 
atatnl. und<r cl (6), that cUuae dora not R<)nire 
that the maker o( the atatement ahouU haTe had 
any a|«<Ial nirana of knowWer, and If tendered 
under cl. (.3)j lUmyonim AVfm t. Monrt Dih*» 
ul.uh thi« ca*r i^urporUd to follow, den^ not 
»rym m pom'. Further, upon the <|or*tion 
whclher the eTilrnce ii limiteel to canes where 
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dc<<ccmlants ol anothor member of the Inmity, before any (|iicstiou arose as 
to the latter is relevant under this cla«sc.(l) Statements, wJicther they are 
fcndcrcd under the fifth clause or the *ixth eJause, must, in order to he 
relevant, have been made onte fitcm motom ,’(2) and for the admissibility of 
statements under rifAer of these clauses it must be shown that the attendance 
of the person who made the statement is not procurahlo.(3) So where a 
plaintiff tendered in evidence a horoscope under the sixth clause, hut was 
unable tosay who wrote it. and therefore unable to s.sy wlicthcr the writer was 
dead, or could not be found, etc., the ducunient W'asnnthis, ns on other f;rounds 
held, to be madmissihlc.(4) It will iii no way affect the admissibility of this 
class of evidence that witnesses might have been c.illed to prove the very 
facts to which it relates (5) A register of b.rpti«m, while evidence of that fact 
and of the date of it. furnishes, e\cn if it states, the date of n person’s birth, 
no proof of the age of that person further than that at the date of such cere- 
mony the pcr.son referred to was already born. Evidence regarding the 
date of a man’s birth has been held under certain circumstances to be ad- 
missible under cl. 5 , but in the ease of an entry in the register in question 
there is nothing to show by whom the atatement entered was made, much less 
that the person making the statement had any special means of knowledge.(O) 

According to English la\v(7) declarations made by dcccaml relatives areTheatate- 
admissible if made onfc bfem fHo^aw to prove matters of vcditjrce only. They KimSsibfe 
are relevant only in eases m which the pedigree to wluch they relate is 
issue, but not to cases m wluch it ts only relevant to the issuc.fS) Thus where taSed”^ 
the question was whether A sued for the price of horses and pleading infancy Rny?8aue° 
Mas on a given day an infant or not, the fact that his father stated m an 
affidavit in a Chancery suit to which the plaintiff was not a party that A was 
born on a certain day. was held to be irrelevant-fO) The terms " matters of 
pedigree ” or " genealogical pi ” • r » • » , • • 

mg family succession (testate * and 

secondly, to those particular ii , . mme- 

diately connected with, and required for the proof of. such issues— c.y., the 
birth, marriage, and death of members of the family with the respective dates 
and places of those events, age. Celibacy, issue or failure of issue ; as M’ell, 
probably, as occupation, residence, and similar incidents of domestic history 
necessary to identify individuals.(lO) The principle upon which such evidence 
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has been admitted has, as regards the date of birth, been stated to be 
that the time of one’s birth relates to the commencement of one’s 
relationship by blood, and a statement therefore of one’s age made by a 
deceased person having special means of knowledge relates to the existence 
of such relationship within the meaning of the fifth clause of this sect>on.(I) 
But under the Act the declarations are admissible on any issue pronded 
they relate to a fact relevant to the case.(2) Thus where in a case one of the 
questions was as to -K-hetheT the plaintiff was a minor when he signed a certain 
deed, the plaint in a former suit verified by a deceased member of the family 
was held to be admissible under the fifth clause to prove the order in ivHch 
certain persons were bom and their ages.fS) “ It was contended on the part 
of the plaintiff, on the authority of the Engbsh cases, that, as the question at 
issue in this case did not relate to the existence of any relationship by blood, 
marruige, or adoption, the section did not apply, and the statements are 
excluded by the ordinary rules of evidence. I think that on this point the law 
in India under the Evidence Act is different to the law of England, and that 
the effect of the section is to make a statement made by such a person, 
relating to the existence of such relationship, admissible to prove the facts 
contained m the statement on any issue, ana that the plaint was admissible 
hero to prove the order m which the sons of S were born and their ages, and 
when admitted, it to mymiud satisfactorily proves that the defendant was 
the son who was born on the 6th of June 18C8.”(-1) So also a statement under 
tills clause was admitted to prove the date of the plaintiff’s birth for the 
purpose of the decision of a question of limitation (5) Not only are such 
declarations admissible in proof of relationship upon any issue, whether o| 
pedigree or not, but they are also admissible m coses other than those of 
pedigree to prove the commencement of the relationship in point of time or 
the date of tlie birth of the person in question (6) It would appear according 
to English law that hearsay evidence must be confined to such facte as are 
immediately connected with the question of pedigree, and that incidents 
which, although lufcreiitially tending to prove, arc not immediately connected 
with the question of pedigree will be rejected (7) 

Pureojia In England such declarations arc only admissible when made by deceased 

Tclniives by blood or marriage, aud further the declarants must be Icgtltinately 
recelvawe under the Act the atatcraeiit may be made by any person, 
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As to declaration* ty a deceased person as I® 
o«-a illegitimacy, tte PJiipson, Ec., 3rd Ed , 209} 
and case* tlirrc cited, and Field, Er., IfiO, under 
the Act such a declaration would be relcianl 
as agam»t atrangers ,»/,,« 47 of the repeal'^ 
Alt II of 188.5 rescinded the English rulo on tlm 
•uhject and admitted t)ie declarations not only 
of illegitimate members of the family, but als® 
persons who, though rot related by 
mamoge, were jet intimately n«junmfcd with 
the menibers and state of the family The Jsl- 
ter portion of this section would have ineludc-'l 
scfTants, frunds, and migliboufs who arc eidud. 
<d (JoAasoa V. Lairton. 2 Ring . 8«) 
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provided only that such person had means of kiioicIcJge ot the relation- 

ship to which the statement relates. I*roof of this special means of know ledge 
is a pre-requisite to the admission of the evidence, and this proof must he 
given by the party who wishes to give such cvidcjice.(l) This knowledge 
may be shown by proof that the declarant was a member of the family, or was 
intimately connected with it or bad any special means of knowledge of 
the family conccrns.(2) A family priest isn person hasing special moans of 
knowledge as to the relationship of members of the family .(3) but a tniilhtrar, 
merely as such is iiot.{4) A series of st.atcmcnts extending from 1800 to 1800 
by a imsijndnr made in accordance with the practice of the tcmiqa ofTice, a 
department under Government, as to who were her heirs, and made at a 
time when no controversy on the subject was in contemplation, and letters 
WTitten hy her. in reply to enquiries by the uasiqa officer, explaining and 
confirming,snch statements, was held to be admissible m evidence in support of 
tlie legitimacy of such heirs, and under the circumstances to be conclusive in 
their favour.fS) A statement relating to the existence of any relationship 
contained in a document signed by several persons, some only of whom are 
dead, is admissible m evidence under the fifth clause of this section (6) 

According to Euslish law it is not necessary thatthe declarant should have personal 
had personal knowledge of the facts stated , it is siilficient if his information knowledge 
purported to have been derived from other relatives, or from general family 
repute, or ev cn simply from “ what he has heard.” provided such “ hcarsav upon 
hearsay ” as it has been called, does not directly appear to have been derived 
from 8trangers.(7) But if the declarant’s information purport to have been 
■derived either wholly or in part from incompetent sources, the declarations so 
founded will be e.vcJuded.fS) In other woids. this evidence cannot be success- 
fully objected to on the ground that it is “hearsay on hearsay,” provided 
that all the statements come from persons whose declarations on the subject 
are admissible. (0) “ If this were not so — the main object of relaxing the 
ordinary rules of evudcncc would be frustrated, since it seldom liappens that 
the declarations of deceased relatives embrace matters within tneir own 
personal kno\vledge.”(10) A similar rule will be followed m cases under the 
Act , provided all the statements come from persons whose declarations on the 
subject are admissible (that is. persons who are shewn to have had special 
means of knowledge) the evidence will not be rejected merely ontheground.that 
the declarant had no personal knowledge of the facts stated. But where on a 
question of relationship the statements of certain witnesses who were supposed 
to be speaking from information derived from others were sought to be 
made admissible, but these witnesses did not state the persons from whom they 
derived that information nor at what period of time they derived it, the evidence 
was rejected. (11) In other words where the witness is speaking from hearsay 
he must show that his knowledge comes from a person whose statements are 
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admissible. The statement, however, which is relied on must be shown to be 
the statement of the ' . ■ • ^jj^er this section 

So in the underinentii ument R. G. S. had 

died before the trial: ■ ^ _ a genealogical table- 

filed on behalf of G in a claim made by him for certain villages. The document, 
however, was in no way brought home to G except as being an exhibit binding 
upon him for tb e purposes of that suit. The Privy Council held that the document 
was inadmissible, observing as follows' — “His (G's) relation to the docu- 
ment is therefore something entirely different from the personal Icnowledge and 
belief u Inch must be found or presumed in any statement of a deceased person 
winch is admissible in evidence. For aught that appears the genealogical table 
m question might never have been seen or heard of by G, personally, but 
have been entirely the work of Ins pleader ”( 1) But where in a recent case a 
/.ursinaiRo was produced purporting to have been made by an ancestress “ by 
the pen of gomasta ” and alleged to have been filed by her in a suit to estab- 
lish the same fact m 1804. the Pnvy Council held that it ivas admissible.fS) 
According to English law in the case of marnaijc, repute and conduct need not 
be confined to the family. General reputation among, and treatment by. 
friends and neighbours being receivable c.^cept m certain criminal cases when 
stricter proof is required, as evidence of marriage. (3) But the testimony 
must be (jcncral . if it i3 based merely on the statements of some particular 
person, it ceases to be admissible as geneal reputation, and can only be 
tendered on n question of pedigree, and in Euglsnd, os tJic statement of n 
deceased relAtiori(4) or in India as the statement of a person having special 
means of Knowledge made ante htem motam (5) The grounds upon which 
general reputation, when relevant, is receivable are partly the difficulty of 
obtaining iicttcr esulencc m such cases, and partlv because " the concurrence 
of many voices ” amongst those most fa\ourably situated foe knowing, raise* 
a reasonable presumption that the facts concurred in are true.fC) While, 
however, piovision has been made by the Act m s 50 for the reception in 
evidence of conduct as proof of relationship, there appeals to be none for the 
admission of the general reputation abovementioned 
Coniesiro- The declarations need not refer to contemporaneous events J thus state 
raneous- j^ciits as to matters occurring six generations before have been received, (7) for 
such a restriction would defeat the purpose for which hearsay m pedigree is 
let in. by preventing it from ever going back bevond the lifetime of the person 
whose dcciaration is to be adduced m evidence.'^ (8) 

Particular It lias been already observed that lu matter of public or general interest, 

declarations as to particular facts ore excluded But the same rule docs not 
apply in cases of pedigree. “Incases of general riglit, winch depend upon 
iniinemonal usage. Jiving witnesses can only speak of their own knowledge to 


(I) Jagatfol » JajtiSar Stefh, 25 A., 

H3(l002);i c., 7C U.K.Sia 

(3) Effin t beetttory «/ A/Wt lor 

Indui, P. C. (IW7), 34 C'.. JOS'*, U 1U,3<1. A. 
>01 

(3; Taj)f>r T.r . f 575; Jliijotm, K».. JfU EJ, 
33«, «l, Uill*. E' , JSa, 157, ticlJ. Er, J07, 
m to ronilort, frt note lo •. 50, f»«V. 

(I) SM/rn T. fa/tirt, 30 L. J. P , SI A. A. 
317.231,333. "Tli'ro it no Joabt Ibot floral 
rpfUUInni nl a insrriapr mat it* ptni ratenf 
A jxraon In » patlKiilir 

|.„0r|.r«.|_4ay .Nr, \ -U, call.J |o 

ear lhal the reputatj^^ /a York iraa ihrt.t 


and P ttrre man aod wife, lut jou canDot ***• 
what anj I'Rrticulnr indiMiJunl, not Lonp a mriii' 
her of fho family, miJ on He aubjcct; flint u go*- 
line info a differmt cla*« of CMdencC," <4. 

Sir C. CriMUfll aet al»o Uillt, tr., 156, 167. 

(5> fJ. 33, rl (5), P»lr , ns to ppi/uoti riprtf^cJ 
lia rofidnct, tee ■ 00, pr,/. 

’(6) Taylor, Ei , fj 577, 678, Ililpon, f-» < 
3ftl Ell . .33H 

f7} J/onrlha v .lllrmry Otneml, 2 11. A M'l' 
137; Poit.e iMniJet, 6 SI 4 f!.. 52Sj Dnr- 
sal, Er., 3nl Ed, 270, ciling lIuLb, 551' 
Taylor, Er., | C3''. 

(H) Taylor, ft , i C2!’, iinotmp 1 oni ErcufVam 
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what pa«:scdiu their own time ; mid to supply the deficjency, the haw receives the 
declarations of persons who arc dead. There, however, the witness is only 
allowed to- speak to what lie baa heard the dead man say respecting the 
reputation oi the right of way, or ol common, or the hkc. A declaration, with 
regard to a particular fact, which would support or negative the right, is 
inadmissible. In matters of pedigree, it being impossible to prove hy living 
witnesses the relationship of past generations, the declarations of deceased 
members of the famil}* are admitted ; but here, as tlic reputation must proceed 
on particular /flcM, such as marriages, births, and the like, from the necessity 
of the thing, the hearsay of the family as to these particular facts is not 
excluded. General rights arc naturally t.alked of in the neighbourhood ; and 
the family transactions among the relations of the parties. Tiicrefore, what 
is thus dropped in conversation upon such subjects may be presumed to be 
true.”{I) 

As in the case of statements with regard to public and general rights, de- ljUmota. 
clarations as to relationship must have wen made before the question in dis- 
pute, in relation to which they are proved, was raised ,{2) but they do not 
cease to he relevant because the}* were made for the purpose of preventing 
the question from ari8ing.(3) Further, the fifth clause of section 32, does not 
apply to statements made by interested parties m denial, m the course of 
litigation, of pedigrees set up hy their opponents.(4) In recent case it has 
been held by the PriN*}* Council that a pedigree (not'an ancient family record 
handed down from generation to generation and added to ns a member of the 
family died or was born, but a document drawn up on a particular occasion 
for a specific purpose by a member of the family) was to be treated as a 
mere declaration made by the person who made or adopted it. It was also 
held that to make a statement inadmissible as pott litem nioiain the same thing 
must be in controversy before and after such statement is made , and that this ‘ 
pedigree was admissible as a declaration made and adopted by a deceased 
jiiember of the family, and touching the family reputation, on the subject of 
its descent, and not shown to be post litem molam.{o) 

S^:VE^'TII CLAUSE. 

Statements contained in any deed, will, or other document which relates statements 
to any such transaction as is mentioned m cl. (a) of the thirteenth section, that roe^nts^' 
is, any transaction by which any right or custom was created, claimed, modi- 
fied, recognized, asserted or denied, 
may be proved under this clause. ' 
together w'th the present clause, tc 
customs.(6) The present clause, tl 
nght and customs (7) According ^ 

verbal, made by deceased persons are admissible in proof of rights of a public or 
general nature, but to prove rights strictly pn\*ate, such evidence is not 
generally receivable.fSj The fourth clause ante, and the present clause deal, the 

01 15»Tl{lfy Pttraqt ctut, 4 Camp, 41S, 416, 4 Camp.. 4ftl — IH . and Lorol Pteroye to»«, 

r*r Sir J«m«i Man<SeM L. tt . 10 Ap Ca . 797 . M ilia, Et , 163 

S. 3’, cla. (5) and (6) t a»lf. p. 319 (4) Aaraw. hoar % C*ai,rf. ZJ*», 9 A., 467 

In llaMvr S,ng), v. Mohar Stnsh. ’4 A , 94, 107 ( 1886 ) 

(1901). whrre it *»s obje<;t<J that the ilatemmU (5) AeTU PraMni v llothura PmW, P. C. 

«rre inadmittiUr as hanng Wn madr ;x»rf hrrm. (19o8), 30 A.. SIO 

Ihp Privy Council hell that the hcirthip of thr (6) t aafe. i. 13 

then cUimant wss not really m du>pulc at that (7) See tlumnal\ Jfi/.Vt: v .ViAaSBad J/*f. 
time, *nd that the construction of thr Act roa> fscl, 10 B 1. It , '63 (187J), m uhich the ciutoiQ 
IrnJctl for uoukl practically rxetudr any attaia- pa» a family custom , T. o*lf, p. IS3. 

alto rvidrncr in that cav. (S) aRtr. cL (4). and porf. 

(3) S?r|4i. Ihf, Art. 31 . Hnldty Prirnyc rear. 
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former %\ith verbal and •Cvritten, and the latter with written, statements relating 
to public or pencral rights and customs in general accordance with the EugHsh 
law upon the same subject so far as the latter extends. The first-mentmned 
clause admits the verbal or written statement giving the opinion of some 
particular persons to the existence of such rights. But hearsay as to matters 
of general interestis not confined tosnchdcclarations. It may he proved under 
this clause by recitals and descriptions of the public or general right iu will«, 
deeds, leases, maps, sur\*ey8, assessments, and the Iike,(l) however recent, such 
documents may be.(2) In a suit by a zemindar to recover certain forest tracts 
from Government, the plaintiff relied on certain accounts, called nyfllut 
accounts, as furnishing proof of the inclusion of the said tracts within the hmiti 
of Liszemindary //eW, that inasmuch as they were from time to time prepared 
for administrative purposes by village-officers, and were produced from proper 
custody and othern ise sufficiently proved to be genuine, they were admissible as 
evidence of reputation (3) 

But further, this section deaU with rights and customs generally, private 
Tights and customs liemg therein included, and, in respect of such fast-menfioiied 
rights, effects a departure from the English rule. According to the latter, hear- 
say IS not. as has been already mentioned, admissible in questions concerning 
merely private and personal rights, except by evidence of ancient possession in 
cases where a controversy refers to a time so remote that it is unreasonable to 
expect a higher species of evidence It is, therefore, a rule that ancient docu- 
ments (i.c., documents more than 30 years old) purporting to be a part of the 
transactions to which they relate, and not a mere narrative of them, are receiv- 
nlile in evidence that those transactions actually occurred, provided they be 
produced from proper custodv (4) 

But to prove or disprove a right or custom it is not enough to adduce 
o^idence of a transaction in which, or mtheconrscof which, the right or custom 
ivas asserted or denied, though the transaction will be relevant under section 
I3,cl.(n), if It he one by which the rightor custom wasasserted ordeniecl. When 
the question was w hetlier a tenant held lands under the naldx or bhaoH systems 
. of rent, and the Court based its decision on a statement contained in a Ach”* 

jmino e.vccuted hv the deceased grandfather of the tenant, it was AeW that the 
hchannmn was not admissible under this clause read with section 13, cl. («).(5) 
?ne\'ent^* '‘P^n the subject has been thus summarised • — " Ancient docu* 

posiession. meats by whicli any right of property purports to have been exercised (c-? ' 

leases, licenses, and grants) are admissible, even in favour of the grantor or his 
successors, m proof of ancient possession The grounds of admission are two- 
fold, — vrecssity. ancient possession being incapable of direct proof by witnesses: 


» Efi. 241 , DnoHl V suprn, Modem 

public »ur\pj» — fiiddtr t Jiridju, 31 W. Jl- 
(Eng ). C14 , 64 r. T , 620, sfflrmcd. W. N , 
p. US .\ncicnt public ojscasnicnfs 
T ffirf, tuprit , J7iip«on, Er, 3rd , 2'"'* 
Cootc T flnntA, > C. & V . 478 j hli/ v. CMtrfH. 
7 Ring , 437, 

<2) Norton, IN , 102 . the sonic of thf 
•ro '* In ony dnd, «ill, etc. , ” but v port , •* 
ju>lem<-nti, order* Knd decree* which *rc odmu- 
•iblc m m*tt' of public or frciuml ;nfcr«"t ontf, 
«e « 42. 

(3) Strrrt'iry of SInlf, V 

M., 2S5 (IBS!) 

(4J rowell, Er., IM 

(5) /f'i»»*i f'lAjh Mtr .Imir .If* 

II C, W. N.. Tin. 


(I) S 32, cl IT) , Norton, E> . 100. Phi|»on. 
E» 3 r 1 E.1 . 267—26’ , llowcr*. X P , Er , 4«_ 
.61 i I’ow‘11. Er. 170-187, 15<»t, Er , j 4SH . 
Steph. Du' . Art 30, Taylor, E» , H COT— 674 ; 
y^re// r. H'lltt, If A 7f , 411} • Curtrnt t Lamar, 
8 E»P , W , Phrhn v. Alrr, 10 II. & C . 17 . /*•« 
V. iri'/r.<**^, 4 If I- C , 437, Connii* \ furtlrr’ 
M A 71 . 30S; noH-T, X. E»., 514; l*nrate 
\cl« — Ciirc'-s T i.iffi'ir, »opra , Camarrm v 
hUr'AHt, 13 M. & W.. 313; tt’aahwt fimtUk, 
4 1 1 . 4''<l . lto«-o', X. 1’ , Kr., IM{ Manor book* 
an I preseiitmetiti — I’hip*OB, Kr , 3nl El, 
J''*); I'm ate Maj-* — r I C. A K . 

BS, r. Hridd ’trt. iU E* , 370 . /‘if* T. 

rMrr, 2S I_ J . Q B , 12 ; jMtnul T. iri/lm, 
7 I.*. 42'l| Anrienl 1 ’oUn .^turrya —Frrfmaa 
AW. 4 il 18. i7i ! fimidt t. firinrn/v*', L. 11 . 
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and the fact that such documents arc themselves acts of ownership, real 
transactions between man and man, only intelligible upon the footing of title, 
or at feast of a bona fide belief m title, since in the ordinary course of things men 
do not execute such documents without acting upon them (1) (o) The docu- 
ments should purport to constitute the transactions which they effect ; mere 
prior directions to do the nct.s, or subsequent narraUtes of them, being inadmis- 
sible (2) Thus, though expired leases (or even counterparts) (3) may be tendered 
to show ancient possession of the property demised, or reserved from the de- 
mise, recitals m such leases of other documents or facts will be rejected except 
as admissions.(4) (6) Deeds of this nature must, to ensure genuineness, be, 
like other ancient documents, produced from proper custody ; and should, to he 
of any weight, be corroborated by proof within living memor)' of payments made, 
or enjoyment had, in pursuance of them. The absence of esndcnce of modern 
enjoyment, however, goes merely to weight and not to admissibility: (c) Ancient 
documents, admissible as acts of ownership, may be tendered on questions either 
of public or private right ; and must be dis»mgui3bed from those ancient docu- 
ments which are received as evidence of repulalton, which latter may consist 
of bare assertions, or recitals, of the right, but arc confined to questions of public 
and general interest. 

“ Modern possession being susceptible of proof by witnesses cannot be 
established by modern leases, ic., even though supported by esndenceof pa\- 
meats made thereunder. ”(0) 

In the first place, itistolioobscrved.with reference to the law prevailingm 
India, that while the fourth clause admits parol evidence of reputation in proof of 
public or general rightsaud customs. the present chause does not prosnde for the 
admissibility of parol CMdcucc of reputation in the cases to which it applies. (G) 
The Act, therefore (being in this respect in accord with English law), does 
not admit parol evidence of reputation in proof of prnate rights and customs. 
It, however, declares that reputation to be rclcs*ant in proof both of public urd 
private rights (in respect of such last-mentionc<l rights departing from the Eng- 
lish rule) which consists of statements contained m any deed, will or other docu- 
— ’ ‘ ' ihichanyrightorcustomwascreofed.cfflimcrf, 

emed, or tthch uas inconsistcnf mth its east- 
.0 deal with both public and private rights 
the present section includes tiny deed, will 
or other document, so that the rule as to ancient document receivable either as 
esndence of reputation or as acts of ownership is m terms extended and enlarged : 
for under this clause a statement in any relevant document, though not 
more than thirty years old, and howc^■t;r recent, is admissible (7) In practice, 
however, the rule under the Act m this last-mentioned respect must remain much 
the same as that under English law since, in the case of modern documents, direct 
proof by witnesses will in most cases be procurable, and the conditions under 


U) r O'Dta, 10 11 L. C , SW . 

Bnrfoir T ConnVMTii. 3 Ap Ca» . 641 . »« ako 
Tht Lord Adiocate t Lord Lot^l, 6 .App . 373. 
cited p 161, anit, note 4. and cases in notes (6).(7). 
•&. , see aUo s 13, ante, passim, and as to prool 
of ancient documents, s 90, potl 

(2) Ib. 

(3) Taylor. Ev . f 427. 

(4) Briyoic T Cormicoa, supra, 66’ 

(5) Drxtiote T. Cormicaa. supra, 664, yer Lord 
nivkbuni: Clarlton t irwidAoiiw. 3 Douf . 
169; tbo passa^ in quotation marks is from 
rhipson, Er. 3rd Ed, 01. citing Tajlor, Ev . 
I \ 65S— 667 . Eoscoc, N T , Ev., 83. 84 . rositll. 


E\ . IS6— 19’. Wlarton. Ev . |} 194—199 

(6) Tbe statement made relevant by cl (71 
most be imtfea. and tbe word 'verbal' at the 
cominmeement of this section baa no appbcation 
to Ihu clanse 

(7) Korion, Et. 19’ Field, Ev . 195. 196 
m Ihmmaik Jf.ffiel v ^illanvxd MmIIkI. 10 
II L- R . 263 (I67d}. the document in qur^tion 
«• as esecnteil only 18 months before suit brouzlit 
As to the aimis-ibility of reports aecompanyuie 
onlen as hearsay evidenee of reputed posscs-.on, 
se« iNaomoBi CAomfiliiroai r Ervjo J/iAixi, 
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which this form of hearsay testimony is alone admssible will not be found to 
exist. Moreover, even where such conditions exist, recent documents may 
often, for various causes, he of little weight.(l) 

EIGHTH CLAUSE. 

statements Statements made by a number of persons, and expressing feelings or im- 
mfmbe pressions on their part relevant to the matter in question are relevant, and may 
proved by the testimony of jtersons, other than those who made them, when 
feelings op such persons are dead, or cannot be found, or have become incapable of giving 
Impressions evidence, or when thwr attendance cannot be procured without an amount of 
delay or expense, winch, under the circumstances of the case, appears to the 
Court unrea8onable.(2) Some or all of these conditions will necessarily be found 
to occur, at any rate in by far the greater number of cases, when relevant evidence 
of this character is tendered. The meaning of this clause has been said to be 
" that when a number of persons assemble together to give vent to one common 


exclamations of a crowd ; and the evidence is receivable on account ot the cimi- 
pulty or impossibility of procuring the attendance of all the individuals who 
compose such crowd or aggregate of pcrson3.(4) So to prove that a caricature 
destroyed before the trial was meant to represent two of the relations of the 
defendant. cxcJamationsofrccognition by spectators in a public picture-gallery, 
where the caricature was exhibited, were held to be admissible (5) And to prove 
that a libel referred to the plaintiff, and the consequences uhicli had necessarily 
resulted to him from its publication, e\’idcnce that he was publicly jeered at in 
consequence of the libel was held to be adroissihlc.(C) And :t was held that, 
_ ... •.•. . — 1 .. . i 1 r —IT. 

at 

, im 

that they were alarmed at these meetings and had requested him to send for 
military assistancc.(7) But the section has no application to the case of a 
Police-officer, svho goes round and collects a great number of statements from 
persons in different places ; nor can he be permitted to give the result of 
these statements as evidcncc.(8) 

Reievanty 33. E\idenco given by a ’witness in a judicial proceed- 
evidence^foring, Ot bcfoie any person authorized by law to take it, is relevant 
sabseQuent for the purpose of proving, in a subsequent judicial proceeding, 
or in a later stage of the same judicial proceeding, the truth 
faVtated*^* of tlic fucts whicli it statcF, when the ttutness is dead, or cannot 
be found, or is incapable of giving c^^dence, or is kept out of the 
way by the adverse party, or if his presence cannot be obtained 
untliout an amount of delay or expense wliich, tinder the circum- 


Jl) llarrfioiilh ». JttUanuai HMtrk, 

•upr« 

(2) S 3,fl. (8). illu't. («li IVH. E».. 106. m 

(3) n. r. Kim Cl W. U., rr..3S.38 087-l). 

f*r J. 

(4) Xorlon. E» , 101 j KkU, Er., IM, I97s 

i Tavlor. Fr . )} 67rf. 779. 


(6) IMt Pont V. PermliTd, 2 Camp, fill; 
Norton, Ev., 192, 103; Tajlor, Er , f 379 
(6} Conk T. H ord, 4 Jf. L J’., |)9 , rhip«on, Er > 
3M Kil., 339 

(71 R. T. r >„c.nl. 0 C A R . 275 ; Rnfford 4- • 
EWry, 3 Stark. R , 89 
(8) R. T. Ram VnU, 23 U. tj., Cr., 35 {1S74.) 
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stances of tho case, tlio Court considers unreasonable; 

Provided — 

that the proceeding was between tho same parties or their 
representatives in interest ; 

that tho adverse partj* in tho first proceeding had tlio right 
and opportunity to cross-examine ; 

that tho questions in issue were substantially the same in 
tho first as in the second proceeding. 

Explanation . — A criminal trial or inquiry shall be deemed 
to bo a proceeding between tho prosecutor and the accused 
^vithin tho meaning of this section. 

Principle. — The general rule is lljat the best evidence must he given : 
no CNidence ^vi^ he received w Inch is merely substitutionaiy' m its nature so long 


e^ddence of oral testimony may he givcn.(2) Under these circumstances the 
production of primary evidence is either wholly (as if the witness is dead or can- 
not be found, or is incapable, or is kept away) or partially (as in the case of 
delay or expense), out of the party’s power. I4 the last mentioned case there 
is thefurther ground of convenience. Butthc use of such secondary eridence 
is limited by certain pronsos based on the following principles. The first is 
enact ^ f • . • ' 

than 
adver 

which, hadit bccntendcredagamsthim, would have been clearly inadmissible ;(3) 
the second because it is certainly the right of everyhti^.int.unlesshe waivesit 


principle involved in the third pronso m requiring identity of the matter in 
issue IS to secure that in the former proceeding the parties w ere not without the 

point upon which 
The admission of 
that the parties 

and the issues being the same, aud full opportunity of cross-examination 
ha\ing been allowed the second trial is virtually a continuation of the first (6) 
s. 3 {“ s. 01 Except. 1 {Appointment of public 

8 3{“Co«rn*') officer) 

8 . 3 {“ Retei-ant”) n. lOl {tiunien of proof ) 

9. 57, c\.7 {Jtulieial notice of Jinf he offi’ ss. 107, VlS {Burden of proof death). 

cere.) 

ss. 74, 76, 77, 7D {Public docHuienh s. 158 (J/'iWrr* ichieh nia^ be proted in 
certified copies) connection with statfmentf under'iiits 

s. 80 'Pr'sumctions as to record of ettdenre ) section ) 


(l> Tajlor, Et , { 391. 

C) a. T4j!or. . J 4W 
(3) T«jlor, Et . j 469 ; D.m t. Hrf6y. 1 A. t 
E.. 7S3, TS6, Norton, Et.. 1£*S, Leurtnct t 
rmth. Drr* . 472 ; Vorynn x L. R , 

C. r., 117. 


(4) GonckanJ Syrear x Ham Xanis, 9 W. E., 
S87 (1668). «« 4'»o Grejory x D'xlry Ciand^ 14 
W’ R , 17 (ISTO). patl 

(8) F. X Jtami MJ,. 3 M.. 46 (ISSl), «t p. 52. 
(6) Wt«rt , (. 177, titr^ m FLiftcn, Et., 3rd 
Ed. 396 
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Steph. Dig., Art. 32, anj set Ch. XVII ; Roscoe, X. P. Er., 108 — 200 ; Best, Ef., 
§ 49G ; Powell. Ev., 239, 575-1507 ; Taylor. Ev., H 404^78 ; and Ch. V, \xtmm, 54(>— 
D49 ; Starkie, F.t., 403, rt ; Phipson, Ev., 3ftl Ed., 396 — 401 ; Korton, Ev., 193— 
193 ; Wills, Ev., 181 — 190; Act X of 1873, ss. 5, 13 (Indian Oaths) ; Cr. Pr. Code, 
88.353—365, 503, 600. 512, 263, 264 ; Civ. Pr. Code, O. X\’I1I, pp. 815—822; Cr. Pr. 
Code, s. 512 (absconding accused) ; s. 288 (evidence taken before Committing Magis- 
tiate), Civ. Pr. Code, O. XXVI, rt. 1 — 8 ; pp. 1052 — 103G ; Or. Pr. Code (Evidence oa 
Commission). 5ee sections, as also Acts and Statutes cited, post. 

COMMENTARY. 

ufFormer”^ The Conditions on which the evidence js receivable are analogous to those 
trials relating to judgments, and whenever a decree in one case would be evidence of 
the facts decided when tendcretl m another, then the testimony of a witness 
in the former trial, who was liable to cross-examination, but is incapable of being 
called, 18 receivable. Depositions of witnesses in a former suit arc not admis- 
sible in ' ’ • 

able.(I) 
with great c 
it was) to p 

actually impossible to produce him. or to be so difficult to do so that it is, under 
the circumstances, unreasonable to insist on Ins production.”(2) The grounds of 
admissibility in the present section depend not, as in the case of the previous sec- 
tion, on the character of the statement and the subject to which it refers, but on 
the circumstances under which it was made and these circumstances (which 
must be shown, to exist, m order to the admissibility of the evidence) ate 

(n) That the evidence was given in a judicial proceeding, (3) or before a 
person autborizcd(4) by law to take it — such as a Commissioner, (6) or Coroner, 

1 (C) or Arbitrator. As to evidence given by aflldaiut, see note to the first secticni' 
rtn/e.l?) The evidence should also have been given on oath or solemn 
affirmatioii.(8) The evidence ol a witness given m a proceeding before a Judge or 
Magistrate whohadnojunsdictioii. and which w-as thus pronounced to be coram 
won juihee. cannot therefore boused under this section on a retrial beforea 
competent Court . (9) (h) thatthc witness is dead, or that the other ground? 
inciuionrd by the section exist thus inconvenience to witnesses is no 
ground (10) (v. post) • these grounds are (with the exception of the witness 
being kept away), the same os those enumerated in section 32. cinle. and (e) 
that the conditions required by the provisos have been fulfilled (v. post). 

The burden of proving these facts lies on the person who tenders evidence 
under this 8CCtion.( U) 


(1) l/unth crAiH'/ir t. Tara CHaitJ. 2 B L. R.. 
.App., i (ISOS); Taylor, Er . I 461; 

Ma.jrt V. t/ffi'.itrtClMrii.rS W. R , 347(1874). Sn 
prnrrally ai fo condilKwia ct a<xliOB, Chalaart 

T. .V«m/ Aair,2 AU. L J. fU (1901), W 
which Che con'litinni nf fho aection B«t Uing 
fuTnt.i-,1 the waarrpvlM. 

(2) li. T. Mair/an. 20 IV 15.. Cr„ 69 (18731. 
prr Maeplienon, J.. cnnfUTrr*! in Vy AVhrtr, J.. 
in R r. /’yer. Loll, 4 C. U R . All (1879). and 

r.. r. 2 A . 64S flSSO) 

(3) Thii can !«• pcnerally |>rom| l,y |hp fro- 

(taction of the Onpnal Iieeont: r. an SO. 67. 
rU (7!. 01, r.Tcri'U'Ki (l).fMrf .' or a erftifiol copy, 
4tt M. 71, Tfl, 77, 79, Sici*. (ntrol , ICW 


(4) Sec n , f7ufoni. 3 R . 331 (187*1 

(BnCiah Consul at Zanzibar]. 

(5) .V* to eviJeneo lahcn on contmigaion *'• 

Ci» fro Code. O A.WT, p 1052—1056. 

(8) n. T 4 F IF, 1085 { and tte Act* 

IV of 1871. V of 1B89, and as 174—170. ^ 
I*ro. OkJc. 

(7) And ire Cir Pr Code, O XIX, PP 8-^'” 
*24 

(8) .Act X of 1873, ■ 6 . but $rt a. 13, 

(9) Jl r. J}an<> PM,. 3 31 , 4S (IS8I). 

(10) n. V. Ilarlf. 6 A , 224 (]884). aj to s. 2^8. 
Cr. pr. Cole. t. poV 

(11) S. HO, po,t. 
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The e^^doncc is adnu«sihlc for the purpose ol povinR the tnUh of the facts 
which it states cither in an entirely »)e» judicial proceeding, or iii a subsequent 
stage of the same proceeding. 

The Court has no discretion as to admitting a deposition when the witness 
(i) is dead ; or (ii) cannot be found ; or (Hi) is incapaldc ; or (iv) is kept out of the 
V ay ; the deposition of such witnesses is declared to be relevant and must there- 
fore be admitted. The Court has such a discretion m the ease of the circum- 
stances mentioned at the clo«e of the section.(l) When the evidence of an 
.absent witness is admitted under tliK section, the grounds lor its admission 
should be stated fully and clearly, to enable the High Court to judge of the 
propriety of its admission.fl.') Assuming that there are reasons why the Court 
thinks fit to dispense with the personal attendance of a witness and circum- 
stances are disclosed, showing that his presence could not be obtained without 
an unreasonabe amount of expense and delay, tbe evidence to supply such 
reasons and toproAc such circumstances should be formally and regularly 
taken and rccorded.(3) 

Where everything turns on tbe evidence of an absent witness, and without it 
the prosecution must fad, the provisions of the section ought to be most strictly 
appUed.(-l) This section does not justify a Magistrate nhen proceeding under 
section 491,- Criminal Procedure Code, m using csTdencc taKcn in a previous 
criminal trial in suppression of evidence given m the presence of the 
accuscd.(5) 

The evidence given in the previous proceeding must have been recorded 
Ilk the manner prescribed by law (6) Subject to the other provisions of this 
Act, oral evidence is as receivable under this section as when it has been 
reduced to a formal deposition (7) When the law requires that the enhre 
statementafS) made by witnesses, or parties called os witnesses, should he 
reduced into writing, no evidence can be given m proof of sucli statements except 
*’ ’I* ’ ’ - id.ary esTdence 

ic case has not 
533, Criminal 

Proceclure Code,) (10) and it does not appear to have been so actually decided, 
it is submitted that statements required by law to be recorded, but which are 
informally recorded are not admissible under this section Similarly, failure to 
comply with the provisions of O. XVllI. rr. 5. 6 (Ci\il Procedure Code), in a 


tion was admissible. (11) The usual presumptions, however, in favour of the 
proceedings and depositions basing been regular will be made unless the con- 
trary be show 11.(12) But where the law cither does not require the statements of 
w-itnesses to be reduced to writing, (13) or merely requires the subUance of the 


(1) In the milter of /’ayor* Call, 4 C L U , 
500 (1870) 

(2) R T ^fou^an. CO «. P. . Cr , 69 (ISTS) 

(3) R T .1/iifu. 2 A . CtS (ISSO) 

(1) R Y .l/e-rjae, 20 \\ P . Cr . 69 (18731 
In the matter of Pjmn Loll, 4 C L P . 504 (1879). 
itpp 605. 6IV1. 500 , % /lurle. 6A.2.’4(1884) 

(5) R T 22 M R , CV . 36 

Il87t) 

(6) Stt Cr. Tr Code, M 353—365, 5(0. SOS, 
512. 263. 584 , CiT Pr Col-.O XVIII.rr 4—17. 

pp. 816-822. 

(t) Norton, Et., 194. 


\9)Ciy Vt Code. O XVI t 21, p 809. 
O XI III. » 5, p 817 , Cr Tr. Code, t, 356. 
360. 362, 36(, SOI 

(9) T • 91. iod ii'*(e to same 

(10) See A'oaAo. V ^ . 5 0 , 95S (IRSO). 

AndnoTotoM S9, oale, and 91. , and ReU, 

Er . 418 

(11) R V llayadtb Co#«mi, 6 C, 762(18<1). 

And «ee cAwa cited in units to as So, 9) , Posooe 
Cr Ec, 63, 66. Taylor. Ee , 1756, See 

aofea to a 91, jrisi 

(12) T a. 114, tllnst (<). poV 

(13) 8.263, O.’Pr. Cod-. 
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evidence of witnesses, (1) orof Tiitnessesand parties called as witnesses, (2) to be 
recorded; in the first of these cases ^certainly, and it would seem also in 
the second (though it has not, it IS believed, been so decided), oral evidence 
of such statements as had not been recorded would be admissible under this 
section.(3) ^Vhat a witness has orally testified may be proved, either by any 
person who will swear from his own memorj’, or by notes taken at the time by 
any person who will swear to their accuracy, or possibly from the necessity of 
the case, by the Judge’s notes How far it may be necessary to prove the 
•precise words does not clearly appear. Perhaps on occasions when nothing of 
importance turns on the precise expression used, it will he considered sufficient 
if the witness can speak wnth certamty to the substance of what was sworn on 
the former trial, (4) When a note of the evidence has been made by a reporter 
or shorthand wTiter, he could, of course, use the note to refresh his memorj’, and 
from such a source a shorthand writer might be able to swear to the very 
words (5) Under English law a stricter rule is applied in Criminal than in 
Civil proceedings (C) But this section, which is generallj' more extensive than 
the Enchsh law on the same subject. (7) applies alike to Civil and Criminal 
proceedings. 

Use of pre- The distinction should be carefully preserved betw'een the use of previous 

nieSis***'**' statements as cvidencc-m*chief or substantive endence under this section, and 
the use of previous statements (whether on oath or not, and whether in a judicial 
proceeding or not) to discredit or corroborate a ^vltncss only, and as admissions 
when the witness m a former, is petty to a subsequent 6uit.(8) Depositions 
may also be used as dying declarations under the preceding section or to refresh 
the memory of witnesses under section J50 jf the conditions set forth in that 
section exist. Depositions though informally taken are receivable. like any 
other admissions, against the deponent whenever he is a party : or they may be 
used to contradict and impeach him when he isafterwards examined as a witness 
But before they will be available as secondary evidence and as a substitute for 
. • < . . > • . • ’ . , . ’na judi' 

lear that 

jjtionsof 

deceased wntne8.«cs may. under the precMing section, be admissible even against 
strangers : ns for instance, if they relate to a custom, prescription or pedigree 
where reputation would be evidence ; for. agtbe unsworn declarationof persons 
deceased would be here received, their declarations on oath are d fortiorx admis- 
fiiblc.(lO) AVhen dcpositionsnrctendercd in evidence assecondary proof of oral 
testimony, they are, of course, open to all the objections w Inch might have been 
raisccf hau’the witness Aiinsef/Aeen pcmonaiYj* present nt the triaf. /ieaa’iiig 
other illegal questions are, therefore, constantly aiippressed, together with the 
answers to them , and this, too. whether the testimony has been taken tnVfi sore 
or by written intcnogatories.(ll) Rut a patty cannot repudiatean answer which 
has keen given to an illegal question put on Ins own side (12) And if secondary 
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evidence of doctiments is improperly gi\cii on commission niid is Accepted with- 
out objection mode, it will bo too late for the party against whom the evidence 
is given to take subsequently the objection which he might have urged at the 
time.(l) 

As to what matters may be proved in connection with statements under Contradic- 
this section by way of contradiction, corroboration, or othen\i8e, see section ro^'ratn^. 
158, posL(U) 

Some proof of death must be oUered and proper enquiries he show-n to have Death • 
been made.(3) In proof of this fact reference should be made to the provisions 
of sections 107, 108, post As to the discretion of the Court and proceedings 
coram non judice, v. nnfc.(4) 

It must be shown that reasonablccxertion has been made tod nd the\\itness.(5) 

A deposition was rejected because there was nothing on thcrecordto show * 
that by ordinary cate, and the use of ordinary means, the witness could not ha\ e 
been produced. (6) When a summons was properly taken out to be served on one 
J at tlie Cutcherry-house in which he h\ed. but the peon in Ins return stated 
that, as he was unable to find J A and ser\e him personally, he hung up the sum- 
mons on the Cutcherry-house, and there was evidence to show that J A suddenly 
disappeared from the Cutclierry-house. and it was further shown that enquiry 
was made in his native \illape whether he had returned there, but the result of 
the enquiry was that nothing had been betrd of him, and it w ns, therefore, impos- 
sible to say where J A was, or to serve him with a summons, it was ^c/rfthat .7^1’# 
deposition was properly adniitted.(7) How far answers to enquiries respecting 
the witness are admissible to prove that he cannot be found is not Nery clearly 
defined by the decisions. That such answers will be rejected as hearsay, if 
tendered in proof of the fact that the witness is abroad, is beyond all doubt , (8) 
but where the question is simply whether a diligent and unsuccessful scarcli 
has been made for the witness, it would seem, both on principle and authority 
that the answ ers should be received as forming a prominent part of the \ cry point 
to be asccrtained.(9) In order to show that eiiqturies liave been duly made at 
the house of the ivitness, lus declarations as to where he li\cd cannot be 
received :(10) neither will Ins statement m the deposition itself, that he is about 
to go abroad, tender it unnecessarj’ to prove that he has put his purpose into 
execution (11) As to the Court’s discretion, v. supra 

The words " incapable of giving evidence," it has been AcW. denote an .. 
incapacity of a permanent, and not ol a temporary kind ; and where a witness ty- 
is proved to be incapable of giving evidence. tlieCourt has no discretion as to 
admitting his deposition. But where the absence ol a witness is casual or due 
to a temporary cause, the Court has such a discretion ** if his presence cannot be 
obtained without an amount of delay or expense, which under the circumstances 
the Court considers unrcasoiiable."(12) In a subsequent case,( 13) how ever, the 
Court was of opinion that the mcapacity to give evidence contemplated by tins 
section is not necessarily a permanent incapacity.! 14) To bring a case within 


(lIAotixmT Au'o. 1879, 9 Q R. P,S6, 
T«ylor, } 811 

(2) Scr yoollutrT^ Dotttt r A'otii* Chindrr, 
ro*‘. P 339, Kolt (1). 

(3) , 0/i«, 2 Str , 9211 

(1) In Uie m»IKr of Fynn Loll, R y Rnmt 
RM,. .upr., T»Tlor, Ev . 472 

(3) Jf ^ Lvclly .Varoin, 24 11. R . <V . It» 
(1875) 

(6) R. T. 20 11 , n , Cr , 69 (1873) 

(7) R V. Roeiuj JfoAa/o, “0.42 (1881) 

(8) T»jlor. Ef . I 475 . V. J/ari.#, 

2 M. 4 r.ol*., 375 , lk>f X. FimyR, 7 C. 4 1*., 617. 


(9) lb . iryoft T SaUmon, 7 C. 4 P., 560. 

Fart > lloMrr, 4 B 4 A , 697 , v Rumtry, 

2C*Kw.73«./f T /.•ociw J/oAoM. «upr». 

(10) /loe T FoinR 7 C 4 P , 617 

(11) /Votft^r^ Zaiikor, T C & P , 631 

(12) la the matter of Fyart Loll, 4 0 L. 11. 
501 

(13) In the matter ol Arynr 8 C. L. 

IL, 124 (ISSI) • c . 6 I . 774 

(14) Ftr Pixntifex and FieU, JJ The dtrtym 
la obthr, «a It «aa not neeesMry to decide that 
qaeftioQ m the eaae , r. Poecoe, Cr. £t , 65,65 ; 
Tajlor, Er., J 472, 478. 
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the sectioni in order to admit the deposition of a witirebs alleged to be unable to 
attend by reason of illness, it is not sufficient that such witness should be stated 
to be ill and confined to the house ; but precise evidence should be required 
by the Court as to the nature of the illness and the incapacity to attend.(l) If 
the witness be proved atthetrial to be insane, his deposition will beadmissible.fS) 
If from the nature of the illness or other infirmity no reasonable hope 
remains that the witness will be able to appear in Court on any future occasion, 
his deposition is certain y admissible (3) Of couise a doctor’s certificate'however 
authentic in itself, is ro legal evidence of the state of the witness. His condi- 
tion must be proved on oath to the satisfaction of the Judge who tries the case. 
It appears to be the established practice that in the case of a witness being 
alleged to be ill, the doctor.it he be attended by one, must be called to prove Lis 
condition. (4) AVhere the attorney for the prosecution was put into the box to 
prove that the w itness was unable to attend, and stated that the witness’s resi* 
deuce was 23 miles off, and that he had seen him that morning in bed with his 
liead shaved. Earle ’ “ •* mu i «, . , - 

be, short of that of s 
a person extremely ' 
tol'Cill astodeceiv* 

rejected.(5) And Lord Coleridge. C J.in giving judgmentinT?. v, i’arrc/Z,(5) 
said '* It would be dangerous to admit any such latitude of construction as 
would bring this case within the words of the ^'tatute.” 

“Kept out of The proposition that if a w itncss be kept out of the way by the adversary! 

the way former statements will be admissible, rests chiefly on the broad principle of 

justice, which will not permit a paity to take advantage of his own wroiig.f?) 
In a case where three prisoners were indicted for felony, and a witness for the 
prosecution was proved to be absent through tlie procurement of one of them, 
the Court held that his deposition might be read m evidence as against a man 
who hod kept him out of the way. but that it could not bo received against the 
other tno meii.(8) 

expenBe*" Tlielastground for admitting tbcdeposition of an absent witness is governed 

by three considerations. — the delay, the expense, and the circumstonces of the 
0080.(9) Of the last “ one of the chief which the Judge has and ought to weigh, 
If the nature and unporlance of the statements contained inthedeposition. It w'OiiId 
be tinrcasonable to incur much delay and e.xpense when the facts spoken to in 
the dopositionareof *’ . rt • > . . 

some link in the case 
or are facts to wide 

witnesses arc produced nt the trial. On the other hand, it might he very reason- 
able to submit to much delay and considerable expense, when the evidence of 
tlie deponent is vital to the giicces<i of the prosecution, or has a very important 
bearing upon theguilt of the accuscd.”(10) Where the delay likely to have been 
occasioned was about a fortnight, and the witness Ined or was staying within a 
short distance of the Court, the witness’ deposition was rejected. (H) When 


(1) In ihp mailer ot /Imw**, aupra 

(2) TiJylor, Et.. | 47J— 478; JIopmw, Cr. E*., 

•-S. />< V. I'oii-tll, 7 0 4 r., CI7. Xorten, K\., 
lOil ' 

(3) Tarl'T. Er., i 475—478, ‘nil llirrc 

ritrtj s a> fo ItinilnoM r. ■ 47, •<Vr, 

(4) llrtiro.. Or. Er , I'O ; "»• » pncral role 

It Kill br [.rvil<.nt, though it U not alwotgMly 
to iiAvr tho t..»tiniony of o mrUi-al 
man." T*}W, F» , { 48S, 

(3) H r. I E. 4 r., las. onil are It 


V 4 r. A F., 313. 

I«) I. n , 2 C C n , 1 16 . fee al*o K v. irJ- 
l>Hi. 0 Cor, 281 , 2? T /!«ll. 12 Cot, C. C , 3l 

(7) Taylor, Er . { 478 

(8) H. T Sfrti/f. 17 Q R . 23«, a c , e Co*,2<3 
(Of/ftiaOc f</eam ^attjnlion Vo. T. Ilefjot 

Coal Co , 33 Col.. 751. 

(10) In ih' m«If..r of Loll, anpr», 

MTutr, J., at |,p ClKi, .'lio 

(>n /4. 
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tho witnesses ^^c^c at a considerable distance from the place of trial, and tlieir 
attendance was not easily procurable their depositions were ndmitted.(l) Wlicre 
the witness changed his lodging after the order was given for his appearance in 
the Ses ’ ’ *’ • his deposition “ ns much 

delay v "ii house or elsewhere.” 

it was that this witness could 

not ha' made to find him. (2) It 

is only in extreme cases of expense or delay that the personal attendance of a 
witness should be dispensed with.(3) “ In my opinion it was intended that the 
pro%*isions of the section as to emergency (dcUyor expense) were only to be 
sparingly applied, and certainly not m a case like this uherc the witness was 
alive and his evidence reasonably procurabIo.”(4) Owerre. — Whether the 
expense contemplated hy this section is confined to the ex-pense of obtaining 
the attendance of the witness, or whether it also includes the expense of 
adjourning the trial (5) In a case(6) where the Sessions .ludgc admitted a 
denosition on the grounds that the attendance of the witnesses could not be 
procured without an expense of Us. 500, an amount which he considered un- 
reasonable, that tlie witnesses would he inconvenienced, ond that their exudence 
did not concern the accused personally, having reference only to the identifi- 
cation of the property in respect of which the accused was charged — Ilclil 
that the Sessions Judge had improperly admitted such evidence. Incon- 
venience to witnesses is no ground allowed under this section, and the question 
of identification was a most material one. and the e'ddence of the witnesses m 
question was of the utmost moment, the whole case resting on it; and, as 
regards the ground of expense, it was impossible to consider the amount 
unreasonable, considering thot the entire case rested on tlie evidence of those 
witnesses, and that the accused had not cross-examined those whose ev.dence 
had been taken by commission, nor, looking at his position could ho Ktraiige 
for their cross-examination. /MJ also that on similar grounds the Sessions 
Judge xvas not justified in issuing a commission under section 503 of the 
Criminal Procedure Code.(7) If there is nothing of a speci.al nature to stand in 
the way. the case should he adjourned to the next sessions to procure the 
attendance of the witnessea.(8) Where a Sessions Judge, finding that the 
witnesses who had been summoned to pi\e cx’idcnce for the prosecution did 
not appear upon the date fixed, adjourned the case, and ordered fresh 
summons to be issued, and on the witnesses failing to appear on the adjourned 
date, made use of the evidence xvhich they had gu'en before the Magistrate 
stating that he did so under this section, it xvas held that the evidence could 
not be 80 used, for he ought to have compelled the witnesses to attend (9) 

Hut xvhere on remand by the Bombay High Court for the determination of 
certain issues, the District Court sent down the case to the first Court m order 
that the evidence might be taken there and the cxddence of the plaintiff xvas 
taken on commission, it was held that the defendant was not aggrieved by 
that procedurc.(lO) 

The “proceeding ” referred to is the former proceeding the language would Same 
have been more accurate if it had been “Those whom they representin iu«*’*”**® 
tcrest.”(ll) It makes no difference that the parties are differently marshalled 

(1) it y. Ram, RMi, 3 M .IS (1881). (7) Ih . oUo R t. Janl, 19 C (1891), »t 

(2) R y LkIAj, A-omm, 24 W P. , Cr . IS p, 120 

(8) B T LtUvn Sanihal. «upr» 

(3) R. y. > X . 646 (18S0) (9) R y .V«,»i RAo,, A W N (IStS). 202- 

(1) , pfr Straight, J , at p e4S 2AL.J.599 

(3) In the matter of Pyan Lalt, aupr«, at |il (10) A'<uAa4a t CAaii<frolAojolo, (19(16)^ 32 
; R. T. 5aiifAaf. 21 W. It , C» , 56 Bom.. 441 

(IDKortoo. Et., 169 

(«) R. T. e A., 224 (ISSi). 
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in the two piocecdings, the plaintiffs in the first proceeding, being 
defendant in the second, or rice rersd ; nor if there have been plurality of 
parties in the one case and not iu the other. Therefore, where a vituess 
testified in a suit in which v4 and several others were plaintiffs and B defen- 
dant, his testimony was. after his death, held admissible in a subsequent action 
relating to the same matter, brought by B against A alone. fl) Where, how- 
ever, one of the parties to a suhse ' '■ . 

a representative in interest (3) of a 
taken in the first suit is not admiss 

be brought by or against the same parties or their representatives m interest 
at the time when the suns arc proceeding and the evidence is given. (4) This 
section does not apply to the deposition of a witness in a former suit, when 
the witness is himself a defendant in the subsequent suit, and the deposition i^ 
Bought to be used against him, not as evidence given between the parties, one 
of whom called him as a witness, but as a statement made by him, which 
would be evidence against him whether he made it as a %Yitnes8or on any other 
occasion . such a deposition is admissible under the sections relating to admis- 
sions, although it might be shown that the facts Were different from what on. 
the former occasion they w ere stated to bc(5) (v posf, Note to Bxp?ancIio«). 

Under the old law, as well as under the present section, there must have 
tana on. Iff opportunity to cross-examine , (6) and therefore if a coromis’ 

Sion be executed without any notice, or without a sufHcient notice (7) being 
given to tlie opposite party, to enable bun, if he pleases, to put cross-mterro- 
gatoiics, the aepositions will he rejected , (8) yet it is ly no tneans regvtsite iht 
he shoxdd exercise ■potcer ; and if notice has been given to him ol the time 
and place of the examination, and he neither intimates any wish to cross* 
examine, nor applies to the Court to enlarge tbe time for that purpose it will 
be presumed that he has acted advisedly, and the depositions uill be re* 
ceived.(9) So. where a defendant, after joining the plaintiff m obtaining a 
commission to examine witnesses upon interrogatories, gave notice that he 
declined to proceed with tbe examination, whereupon the plaintiff sent him 
word that he should apply for a comnitssion cx*parte, which he accordingly 
did ; the Court held that the c.xammation3 taken under this order were 
admissible in evidence, although the defendant had rec'ived no notice of the 
timeondplaccoftakmpthem.(lff) The deposition of a witness who was not 
cross-examined before the committing Magistrate and who died before the trial 


(0 T. D^d Thalam, 1 .t. A C , 3 

(2) H T. hhn 8 A.. 672 Cl«86). ff t 

Him; Ffidi. 3 M., 45 {1MI>; R T. 5 

Rom. L. R . 800, COl 11903) 

(3) R-.? Hrinomnyft Da'jir ■w. Dhorf>9mmt>yrt 

A«'>M.15 P. U R.fi. (1874) ;• c. 23 U. 11.42. 
*nd xolti to M 21. and 40, jioM. A« to 
judjnii''nU for or a wm#in<Jmn»n wIwto 

thcro aro •►Trral fomilndf rt Jjn»t<^ by «l<^, 

rrmatVi of Couch. C. J.. 15 D. L. K . 6. ntf"* . 
»nd /’ylr T CroucS, l Ul. Raym.. “30, f*n» rf. 
IJnyl ». 2 C. A r.. 44«. 

(4) .S'aa-ilA IH** Cha»Jfr, 12 C , 

727 11R««1 

(5) .Woa n.’.'. T. Ackm^l .tfr. UP UR. 
App .3 (11741. a f , 21 U. R.. 414 

(S) R. V, r)l>o„i. 21 W. R..rr., 12 

(l'«7l); and aw, H. v. /.•.rWy A'arcfa, 24 U. IL, 
f>.. in (IITS), Alt -neiJ. T. At*»V'a, 31*0.1 k 


C . 160. Ta\lor, E\ . | 468{ R t. Mn S^njK 
8 A . 672 (1886), R t. Ramchandra Ooidnd, 19 
R . 349, 767 (1895) I ■' There may to eireum- 
atanrri vihere. although a priioner h»a the right 
ho hai not the opportunity, t j , where the «>< 
ne«s la at n gnat dutancc and the prinoner can- 
({o Id the place and is too poor to employ » 
pleader or too unfamiliar with 111 * way* of It' 
plaee to pel lecal help there " I’tr Jardine, J 

(7) FidjemW v FilzgirnlJ, 3 Rw. 4 Tr., 397' 
Torwrtanrh J/wilerjee r. Oovrtt Churn, 3 U. R • 
47 (1R88) 

(8) S(«inlf/ffr s. Rtuloa, 0 C. A R.. 313: 
Ctt^rry V. P'-<Uy Chord, 14 W. R., 17 (ISlt'h 

(9) Taylor, Ke , i 466; t’a:eno»r v. VaujSor. 
1 Sf AM ,4;/7 T. .Veujoa.SOU.R .Ca(ll*T3li 
Norton, r.T , IM, 197 

(10) 31’CimUt T. Anlun, 0 M. 4 Or., 2T. 
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vas held to be admissible in evidence inasmuch ns the accused persons had the 
right and opportunity of cross-examining him notwithstanding the omission of 
their pleader to ava 1 himself of that nght.(l) The vords " opportunity to 
cross-examine ” do not imply that the actual presence of the cross-examining 
party or his agent before the tribunal taking the evidence is noccssary.(2) In 
England it has been held that if the prisoner was present, there is a presump- 
tion {which may be rebutted) that he had a full opportunity of cross-cxamiiia- 
tiou.(3) But, in II. v. .1/ou‘;ffn.(-l) the Court remarked ns follows : "We 
observe further that there is nothing on the face of the Extra Assistant 
Commissioner’s record to shew that an opportunity was presented to the 
prisoner ofcross-cxamimng the witness, Ratoo Ray. It may be gathered from 

the context tha* ' * ‘ 

But it is not sts ‘ • 

an opportunity 
that, in order t 

eri'dcnce that the accused person did, in fact, have an opportunity of cross* 
exainining.”(5) So also it has been held in the Bombay High Court that to 
make evidence admissible against an accused person, the fact that he had full 
opportunity of cross-examination, if not admitted, must be proved. (6) Qutrrc — 


requires an effectual cross-examination complete and not partial Therefore 
^vhere a commission ''as returned when the witness had been in part, bbt 
before he had been fully, cross-examined it was held to be inadmissible (8) 

Platt, B., in R. V. Johnson, (9) reprobated tbc practice of taking depositions 
in the absence of the prisoner and then supplvmg the omission by reading them 
over to the prisoner and asking him if he would like to put any questions to 
the witnesses. The Magistrate should, when the prisoner is undefended, invite 
him to cross-examine the witnesses at theendof eachexamination, andnot 
merely at the end of all the examinations and should allow him sufficient time 
to consider liis questions (10) 

The question in issue must have 1 * • •• - ‘ " st as Question 

in the second proceeding. And so, i •fact*”*®®'*® 

comes directly in issue, the testimony jrove 

the same point in another action between the same parties or tbeir privies, 
though the lastsuit relates to olAcr laiids-fll) Soalsointhe proceedings before 
a Magistrate on a charge of causing grievous hurt, two (among other) witnesses, 
one of whom was the person assaulted, were examined on behalf of the prose- 
cution The prisoners were committed for trial. Subsequently the person as- 
saulted died in consequence of the injuries inflicted on him. At the trial, before 

T. . . » ,,,.,1 


(1) K V Ihtii'anta, 2 Bora L II . T6I (lOfSI). 
.’S n . I6S 

(2) r /fain CAoit^ni 111 T1 , 74** 

(Isaj) 

(S) K r Pfarnel, 12 Cox, C C, 21 

(4) 2" W R , Cr , 69 (1873) 

(3) /I., «t j. 70, prr llacphmna. J 

(5) P T, ^amcAani/ra f7oti»rf, aupra 
(7) n 

(S) » XaMafid J»tt Cv., S C, W. 

X . ecxxx (lOOl). 

(9j : C. a K.. 394 . tnd Mt •« 

W, LE 


IV Code, 4n<i to M 135, I87, yit/ . sod A', 

% Buionatlk /W. 12 \\ U.. Cr . 3 (1889), A. i 
J/nSan lUnfar. ii W II . C> . 38 (1874) . Alt 
Mn». 23 W R . Cr . 14 (1876) . A. v. .Kandram, 
n A . 609 (1887). Norton, Er . 197 

(10) A. T 6 Cox. 63 . A r. M «/f», 9 Cox, 
97 

(11) Dotd Brriy t. rotter. I A. & E.. 791. 
citrd mA Aont Acd/i. 3 31., 48 (1881), «<« 
abo Lmmrtnrt v. F rrarA, 4 Dmr, 472 . rbipauo, 
Er.. 3nl Ed,, 397. 


333, S37. O. 
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Explaa&- 
tloa to 
B«ctlon 


evidence was admissible, cither under the first clause of section 32, or this 
' '■ ” Iditional charges before the Sessions Court. The 

s applicable — that is, whether the Questions at 
me depends upon whether the same evidence m 
consequences maj' follow from the same act (1) 
■ stroke of a sword which, though it did not 

immediately cause the death of the deceased, yet conduced to bring about 
that result aubsequently. In consequence of the person having died, the 
gravity of the ofTence became presumptively increased ; but the evidence to 
prove the act with which the accused was charged remained precisehj the same. 
We therefore think that this e\idence was properly admitted under the 
thirty-third section.”(2) “ Although the Act in using the word ' questions ’ 
in the plural seems to imply that it is essential that all the questions shall l>e 
the same m both proceedings to render the evidence admissible, that is not 
the intention of the law. And though separate proceedings may invohe 
issues, of which some only are common to both, the evidence to those 
common issues given in the former proceeding may (on the ^conditions 
mentioned ni Bectvou 33 arising) be given vtv the subsequent proceedings ”(31 
In deciding whether the questions in issue are substantially the same, it 
is always an useful test to see whether the same evidence mil pro\c tlu' 
afiirmative of the issue in both (4) 


The Explanation to the section is inserted for the purpose of excluding the 
objection which may arise, when the depositions are taken m criminai cums, 
that they cannot be used in a subsequent proceeding for want of mutuality, 
because the King is the prosecutor in all criminal proceedinga.fS) As 

explained, the section admits c* ** 

a criminal trial or the reverse. 

Thus a prosecution was institv ‘ 

behalf, of /’ for criminal trespass into a jiouse belonging to/ (Penal Code, 
section 448), and ou hisow'ii behalf for assault and insult (id . sections 352, 5(Mj. 
and S at the trial gave evidence on these charges. A civil suit was subsequcnlb! 
hrougiit by / against iV C B for possession of the house under the ninth section of 
the Specific Relief Act. Between the date of the prosecution and civil suit 3 
(lied. 


teiidero 
the clia 

the charge ot / as the teal prosecutor . that therefore the parties in both the pro- 
secution for trespass and the civil suit were the same , that NCB had had the 
right and opportunity to cross-examine and had. m fact, exercised that right, 
that the issues in the civil snit were whether F was m possession and whetlier 
X C B's entry was unlaw'ful ; and that lu Order to establish the charge 
criminal trespass, it had liad'to be shown that F was m possession, that A' ('B 
had unlivwfully ousted her and that such ouster was with a criminal intent; 
that twoof the issucsinthesuitwerc the same as those in the criminal trial i 
that the fact that there waa an additional issue m tlic criminal trial made na 
difTcrencc.fO) and that under *’ ’ S i" 

the criminal trial was admissll 'i''*'" 

of possession. A certified cop. ■ nn'* 


(Dff. T, A.--A,a 7 I’.. ItW). 

r.,K 1. m. 273 

(/) /k.. p*T PonlifM, J., Tavloc, K'*. If 

IS7. 4iW{ Sortnn, Et.. las. 

(3) R. T. Hnmt HMi. 3 M , 4S kt p. Si. 

{4) IVl.1. E».. S"J, inn, K. r. Mo. 

kola, •„r(n. 


|.S> Norton, El . O'C, IPS, for llio qurrUnn ** *''’ 
U |«c«rru1nr,'’ ‘’wo Oovn r*»<Mo.l s. 

VI A . ms-, ond /'onrf.r 
Tiuyn V, Sar'ior Pkno<U Stnjh. P. C. f'"''* 

I. n . ■». 21. 1.1 46 

{fl} f-ro H. V. Unmi »upr4. 
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on objection tli.it such cojiy was iuadinis'^iblc and that the original n'cord 
should be itroduccd, the objection was overniled and the certified copy 
admitted in evidence. A witness under examination was then asked what 
information S had given him on the moriimg following the date of disposses- 
.sion. On objection being again taken, the question was held admissible under 
section 158 m corroboration ol the deposition of S in the criminal trial.(l) 


(l) v. AV.i/i 21 C.. 441 (ISOS), 
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evidence was adnuss«We. cither under tlic first clause of section 32, or tins 
section, notwithstanding the additional charges before the Sessions Court. The 
question whether the proviso is applicabk — that is. whether the question'- at 
issue are substantial^’ the same depends upon whether the same mdcnce m 
appJkahlc, although different consequences nmy follow from the same act, (IJ 
“Now here the act was the stroke of a sword vhicb, though it did not 
immediately cause the death of the deceased, yet conduced to bring about 
that result subsequently. In consequence of the person having died, thp 
gravity of the offence became presumptively increased ; but the evidence !» 
prove the net with which the accused was charged remained precisely the smi. 
We therefore think that this e\idciicc was properly admitted under the 
thirty-third sectioiu”(2) “ Although the Act in using the word ‘ qiiestioiia ’ 
in the plural seems to imply that it is essential that all the questions filial! be 
the same in both piocccdings to render the evidence admissible, that is not 
the intention of the law. And though separate proceedings may iiiiohe 
issues, of which some only are common to both, the evidence to those 
common issues given in the former proceeding may (on the conditions 
mentioned in section 33 arising) be given in the subsequent proceedings ”{3) 
In deciding whether the questions in issue are substantially the baine. it 
is always an useful test to see w-faether the same evidence will prove thf 
affirmative of the issue in both.(4) 

Expiana- The Ifxplauation to the section is inserted for the purpose of excliiiliiig tbe 

sBction objection which may arise, when the depositions are taken m criminal cases. 

that they cannot be used m a subsequent proceeding for want of niutualit)’. 
because the King is the prosecutor in all criminal proeeedmgs.fS) As *<>' 
c.'splained, the section admits of the use. in a civil suit, of a deposition taken m 
a criminal trial or the reverse, provided the conditions of the section are fulfilled 
Thus a prosecution was instituted by S against iV C 5 at the instance, and on 
behalf, of f for criminal trespass into a bouse belonging to /{Penal Code, 
section 448), and on his own behalf for assault and insult (td., sections 852, 504). 
and S at the trial gave evidence on these charges A civil suit was aubsequeiitly 
brought by F agam-vt A’ C B for possession of the house under the ninth section ol 
the Specific Relief Act. Between the date of the prosecution and civil suit n 
died. At the hearing of the suit, the deposition of S in the Criminal Court 
tendered on the issue of possession Itwas Ae/d that, according to the evidence, 
the cliarge of criminal trespass had been at the instance of/, and was therefore 
the charge of F ns the real prosecutor , that therefore the parties in both the pro- 
secution for trespass and the civil suit were the same , that C B had had the 
right and opportunity to cross-examine and had. in fact, exercised that right, 
that the issues m the civil suit were whether / was in possession and whether 
N C B's entry was unlawful; and that in order to establish the charge of 
criminal tresp.ass, it had liad'to be shown that F was in possession, that A 6 n 
had unlawfully ousted her and that such ouster was with a criminal intent : 
that two of the issues in the suit were the same as those in the criminal trwl . 
that the fact that there was an additional issue m the criminal trial made >‘0 
difference, (6) and that under the above eircunistanc. s the deposition of 5 1 “ 
the criminal trial was admissible in the ci\il suit, in proof of the issue therein 

of possession. A certified ropy of the deposition was therefore tendered. nn<i 


T. F'xf'is 7 r*.. (Ififil); 

f , fi C. I. K. 1*73 

(J| /& . p»f Ponhfp*. J , T*»lnr, Er., ff 
4«7, 4‘M| .VoHnn, Er.. H»S. 

(3) li. T. Ilnmi 3 M , 4S (|U||. ■H. fii 

{l| Fifll, Et.. AH ! «■ /r X. SwJIm Jlo- 


(.S) Xorfoti. Ev , triT, ins, for 

I* I’rnwufor,’* “ »m< Ptojuui T. 

.C-jA. 30 A . «J3 . iind Pani,! On-jn 
F'lron V. FaT>{ar Pl,n<ial Sinjh. P C. (IW'SJ.Ti'”''* 
U lu T. 24, «t p. 4« 

f«l II. X. Unmt IMilt. .upM. 
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as to carry conviction that they arc truc-”(l) They are, moreover, hiihjcct 
to the restrictions that they shall not he alone esideiice to charj.'c 

any one 'vith Unhihty without some independent evidence of the factu xtat/*/] 
m them.(2) The second class of statements ace combined either in puhlic 
documents, such as ofTicial books, registers, or records, or in documents of at 
least a public character, such as maps offered for public sale. The t:roiui/jB 
upon which these statements are admissible have been given in the yoUn to 
the following sections. Public documents are entitled to an extraordinary 
degree of confidence on the ground of the credit due to the agents who have 
made them and of the public nature of the facts contained in them. Wher** 
particular facts are enquired into, and recorded for the benefit of the public, 
those who are empowered to act in making such investigations and meniorialr, 
are in fact the agents of all the individuals who compose the puldic : aiid 
every member o! the community may be supposed to be privy to the invcBtit'a- 
tion.(3) Tlie other dociimcnts mentioned in the following sections, ruth as 
maps offered for public sale, deal with matters of public interest, arc aa r-f-oWilf 
to the entire community, and being open to its criticism, are unlikely to b*- 
inaccurate : and if inaccurate, are liable to detection and to roiiB^-qiif-nt 
r.irrection.(41 



STATEMENTS MADE UNDER SPECIAL CIRCUMSTANCES. 

Two genera! classes of statements are dealt with in this portion of tie 
chapter,— (fl) Entries in books of account, regularly kept in the course of 
business. (&) entries m public documents, or in documents of a public character. 
Both classes of statements are relevant, whether the person who made them i'*, 
or IS not, called as a witness, and whether he is, or is not, a party to the suit, 
and are admissible owing to their special character and the circumstances 
under which they are made which in themselves afford a guarantee for their 
truth. The firU class of statements were not generally admissible according 
to the principles of the English Common Law, except in the case of entries 
against interest, or made in the course of business, by deceased persons .(1) 
but Courts of Equity have for some years past acted upon the principle of 
admitting account-books m e%'idence, in cases m which the vouchers have 
been lost(2) and the same principle has now been adopted in certain cases, by 
the Rules of the Supreme Court. 1883 ,(3) and the powers of the Court with 
reference to the production of documents and of entries m books or of copies 
of cither have been also considerably enlarged by the Rules of the Supreme 
Court, 1897. as amended by the Rules of July]902. 0 XXX, r. 7, now runs a* 
follows " on the hearing of a summons the Court or a Judge may order that 
evidence of any particular fact, to be specihed in the order, shall be given 
by statement on oath of information and lielicf. or by production of documents, 
or eutrie« m books, or by copies of documents or entries, or otherwise as the 
Court or Judge may direct.*'(4) The object of this rule is to dispense, under 
the powers of the Judicature Act and to a certain limited extent, with the 
teclinical rules of evidence.(5) As a general rule, a man’s own statement I* 
not evidence for him. though m certain cases it may be used as corroborative 
evidcnce.(6) The entries alluded to in section 34, being the acta of the party 
himself, must be received with caution (7) But these statements are in princi- 
ple admissible upon considerations similar to those which have induced the 
Courts to admit them in cvdiciice when made by persons who are dead and 
cannot be thus called as witnesses. Moreover, in the words of the Judicial 
Committee, “accounts may be so kept, and so tally with external circumstance.* 


(1) T»ylor, , T<n Slpph , 1)|« , .Vrf*. ) sa- 
il . 1!«t, i:,.. n •'“'l. Bill; Ri»«ni. X, I*. E» . 
BO — 'iJs I’owell, Et , SIS— SSI, litArLir, Er . 
rtS TIj»> .{ oK-t H (ur llrr fvitr of »oU— 

nn »ntfr in jf'* •liop-lK>ot», d,-lntinit B mth tho 
ll'tnit, U not fT^frncr for .1 to prtur Iho dobt , 
.vnirl r. 7 1* tl, SI , but an ratrr 

(Irlwtinit C ftn-l not H with tbc gonU i« iTiilriico 
A to Juproyr tl„* debt; A/«rr r, f’rotf, 6 
r. H V., S*l. 

(3) Tajlnr, t.v.. | 711 . ainl nt 15 & 16 

<31 Or,l. X.Wnr, rr. 3.1. 

(I) T>Tl,r, i 7II. 

(5) r. T^f C’AorTrrrrf Mnranhlt Bout 

(ISIV). S fli., 


(61 /"Aaa Chun'i”' \ llarsn Sirdar, 11 U • T. • 
fiSO ( 1861 ) R«. /nlrrrUetioii to thf Soctions oo 

Adniixiiona (». 17 « ** 7 .). onl< 

(7) A'Arrro J/nn<e t. Bejoi/ GMad. 7 W • t’ ' 
an{l8B7). Taylor, E\., J 701; but l>roi)fr nright 
niuit U to Hirm nfirm it waa «a,<l that 

acrount-bnolv H notliirijf. It i« onr’a pnvatr aB»‘t 
nod hr may prrpnrc it a» he Iikr».” thr IVity 
Cuuncil tmiarkr,],— " It i« trur that iHrr*" 
l<* nrcounis to nliirh (hat dracnplion would •rr'’’- 
Othrr iinnunl* may |.< no krpt, and may 
taHy with rjtrrnal (ircumatancr* «• *0 ctnj 
ron^irtion (hat Ihry arr fntr. And tlir Kfid'O^ 
Aft, a. 1(, thrmforr fnaci*, if”! 

5.ajA T. khm Sarain. 10 .V., 107. 1«1 (189«b 
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as to carry conviction tliat they arc true.'*(l) They arc, moreover, subject 
to the restrictions that they shall not be alone su^cinit evidence to charge 
any one with linhiUly without some independent evidoicc of tlic facts stated 
in them.(2) The second class of statements are com iiined either in public 
documents, such as official boohs, registers, or records, or in documents of at 
least a public character, such as maps offered for public sale. The grounds 
upon which these statements arc admissible have been given in the Notes to 
the following sections. Public documents arc entitled to an extraordinary 
degree of confidence on the ground of the credit due to the agents who have 
made them and of the public nature of the facts contained in them. WheVe 
particular facts are enquired into, and recordcil for the benefit of the public, 
those who are empowered to act in making such invcstigatiuns and memorials, 
are in fact the agents of all the individuals who compose the piihlic and 
every member of the community may be supposed to be pri'y to the iuvestiga- 
tion.(3) The other documents mentioned in the following sections, such as 
maps offered for public sale, deal with matters of public interest, are accessible 
to the entire community, and being open to its criticism, are unlikely to be 
inaccurate : and if inaccurate, arc liable to detection and to consequent 
riirrection.(4) 


34. Entries in books of account, regularly kept in the 
course of business, aro relevant(5) wljenever they refer to 
matter into which the Court has to inquire, but ‘^uch statements 
sliall not alone be sufficient cnclencc to charge any person with 
liability. 

UlHitraUdn 


sues B for Rs, 1,000, and «hows entries m bis sccount-books showing ^ to be 
indebted to him to this amount. Tlie entries are relevant, but ore not sufficient, with- 
out other evidence, to prove the debt. 


Principle.— The presumption of truth winch arises from the character 
and nature of this eMdence and its constant liability, if false, to be detected 
(r. Introduction, swpra, and the second olausc of section 32/. 


. 38. cl. (2); {BtaUmenl iniiile tn rour^e s. 32, cl. (3) (^rtfeinrnf ngainsf intfres/ 
of by person trho cannot It hymmt perXn.) 

enfleff.) « 39 (f/ow inkrk of a ntattment it tobt 

• 65(g) {S umfTou^ ncronnU srcowlnrij prmttl * 

ettd^nre) s 3 {" RtUianji.") 

CivilProccdiire Cotie. 0 Xlll.r. 5, p 782 (Production oN.Account Books in Evi- 


Civil Procedure Cotie. O Xlll.r. 5, p <82 (Production of Wceount Books in Evi- 
denee). O XXVI, rr. II. 12, p. 1001. 10G2 (Commissions toVexamine Accounts)* 
Act VI of 1882 (Indian (Companies). ». 198 , Acts XVlll of 1891 anA I of'lSOS (Bankers’ 

Books anti Books of Post Olhce Savings Bank and Jlonev Order offices) Ta lo E 

§J0n;Best.Kv..§§50I. .003. K.eW, Ev , 212, 5tb W.; w.. Appendix, ith-EA'- 
U icmore, E\ . | 15.>8. I - ’ 


(1) C. t. 32, cl. {2), tuprtt., T«}lor, Er , f 6*J7 . 
l’o*ell,Ev.,2l8. .SUrkie.ET .W . Steph. Intral.. 

ISl, 16i Jtnntti Smfk T. .vJlfD .Viral*. »»pni, 
181,162, enp trat of gFDuiDPnFM. M rormpOQilcnor 
took* silk thcmiclTra. but a bt-tter pi ccrr^ i * 
poodeoce with other CTSlmra , «i. 


• f j c. W. N., (IMS, 
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COMMENTARY. 

Books of A (jutstioii fioinetinies arises vliethet a particular account aliould be con- 

account sidered, and can be rclerred to, as the original accouut- If accounts be metei)' 
memoranda and rough hooks from which the tegular accounts are prepared, 


each of such hooka la an otigiual account-book. (2) 

• This section takes the place of section 43 of the repealed Act 11 of 18^5 
which was as follows “ Books pro\ed to have heen regularly kept in the course 
of business shall be admissible as corroboratitc but not as independent proof of 
the facts stated therein." Vnderthat Act, therefore, account hooks would not 
have been admissible to prove a fact unless some other evidence tending to es- 
tablish the same fact had aUo been given. “ But the language " of that Act 
“ differs very materiallv from that of the present Act. That language has not 
been adopted m the present Act The oul.v hmitatiou m section 34 is that state- 
mciita contained m documents of this kiml shall not alone be sufficient to charge 
any one with habifit^ It appears to me that this change of expression has made 
substantial alteration in the law."(3) Therelotc documents (/ania-U'asff 
papers) admissible under this section, though not alone sufficient to charge any 
one With hnhxlily, were held to be sutricieul to answer a claim set up to exemption 
from w hat w ould be the ordinary Ijahility of a tenant e.y., in o suit for enbaiice- 
meutofientfo rebut a presumptiouansmg from uniform payment for 23 yeats.O) 
These documents were not used aloue in ’ • • » -c ^ i*i. 

the liability tiint bad been imposed upon bur 
the land he occupied by reason of Us occi , 

considered a lair and equitable rent for the land occupied , and what these docu' 
meats were used for was not to charge him with the liability, frwt to anuoer 
cfflim which he set up to exemption from w-hat would be the ordinary liability y 
a tenant (5) Therefore, books of accountwheu not used to charge a person uith 
UabiUty (civil or cnmmal) (6) may he used as independent evidence requiri'iJ| 
no corroboration, but when sought to he so used they must be corroborated hv 
other 8uhsta!ltu•ee^ idciice mdependeut of them. (7) And in this sense hooks of 
accounts rcnuniyrnder the present as umlcr the repealed Act, corroborate'! 
evidence only, aint cannot be used as independent primary evidence of the paV' 
ment or other item- to which the entry refers nor wheu payments entered 
many of the items ol n hook of account ore corroborated by other evidence c.'in 
the inference he rais<'«l thereou that even the entries which are no( so corroborat- 
ed are accurnte, or iii •»tlicr words. alTord good substantive evidence of the pA''' 


(1) Ra)a I'mry v, Sarrnilrt .Sort. *i C M N , 
1^1, 431 (ISXS) So tVl^non-. £<r., { ISSS. 

(2) Mfyriii 8 T W. X.. CcHXTiii 

(IJtOl). M ». «3. j‘>il I 

(31 ZW/j/I Kl'iii T. lltSarff, 2» W*. IS.. 

SI'* nS'l). 5Url>l>y,U It j»m«) the fiment 

•^•>00 nulmtiSatf^ “ krpt” lor “prowd 

to likTiv liM-ii r«-|tiiUrlT Vrpt ’* but of Cnune 
proof i< ttill rA<-pt In ttVMC cum 4 In 

irhith It i« rrn'lrrrU tinnwi-iii«rr by tb* ndmUMiona 
ol til* partir* In V'cmiBt'bookA corro- 
(■irutirr ra'drnr*- <il •oparatbM in ratute, ve 
A'-y-f r. LaU. 1» U. 

lU, US (IS'Mp to .Vt II o( IHSS.art- JfaM* 

l‘nl T. nmnrtu.. Mur<haU. 319 

(!’««). 


UJ I'-. 

(31 lb. tbiii dmsioii, ja no f«r t» Ithrld J"'"® 
iomJ IkiU paprr* tntghi in rrrtain CB*r« l>» aOt'' 
than corroboratiTC fridimri only, «ppo«r* 1'’ 
dmwntcd from liy Prmirp and HoftT, J-t-, 
unmoyi V. Jobur JIa^omfd, 10 C. T.. ^ 

(1832); tr. pnat ,■ but it dor* nut appr*'' * * 
Uttrr c»«r wliat uip wai eouglit to be m*d» tl'r'^ 
In of tliMO papers ; «r« *l*u Oupal »• •' 

W*U". B w. n, (Act X), 81 (I8««)i 

tha-l t /VomolAufiolA OA-wr, lOU'. f... 

(0)^. V. IlHfdfp 23 f’- '■ 

(19151 

<7| lb., ItoairU /MM ». Aanl UhI’^. f* 
(IS-JI). 
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ments to wbicli tliey rcfcr.(l} Eiitr e** in accounts relevant only under tliis sec* 
tiou are not by thetnscU es alone sufltcicnt to charge any person with liability : 
corroboration is required. Hut A\hcre accounts arc relevant also under the 
second clause of section 32, they are in law sufficient evidence in themselves, and 
the I.iw does not, as in the case of accounts, admissible under only this section, 
require corroboration. Entries in accounts may in the same suit be relevant 
under both the sections ; and in that case the necessity for corroboration doe.s 
not apply.(2) In a suit to rcco\er money due upon a running account the 
plaintiff produced his account-books, which were found to be books regularly 
kept in the course of business in support of his claim. One of the plaintiffs gave 
evidence as to the entries in the account-books, but in such a manner that it 
was not clear whether he spoke from his personal knowledge of the transactions 
entered in the books, the entries in which were lai^cly in his own handwriting 
or simply as one describing the state of affairs that was shown by the books 
He was cross-examined, but no questions were asked him to show that he was 
not speaking as to his personal knowledge. Held, that the evidence given as 
above should be interpreted ui the manner most favourable to the plaintiff 
and might be accepted m support of the entries in the plaintiff’s account- 
books, which by themselves would not have been sufficient to charge 
the defendants with liahility.(3) The mere production of the books without 
further proof is not enougii;(4) and such further proof must be afforded 
by substantive evidence tndepenJent of them, ns by that of witnesses 
who apeak to the payment of money or delivery of goods, or of evidence of 
receipt of, or given for. the 8ame.(5) In a case decided under the repealed 
Act, the Privy Council obser\'cd os follows . — “ The evidence which the 
•Subordinate Judge seems to have considered sufficient to prove the payments 
which the defendants were bound to prove consisted of the mercantile hooks 
of the banking firm and of a qcneral statement by the defendant G T that the licws 
in time hooks were, correet. Their Lordships arc of opinion tliat the books being 


that lay upon him, particularly as with respect to many of the disputed items 
he had the means of producing much better evidencc.(6) It has been held that, 


at all under any section of the Act is. it is submitted, erroueous, and has not in 
such sense been follow ed.(8) This section which presupposes the existence of 
an entry and deals with the question bow far exisient entries tendered in evidence 
may fix parties with liability, docs not olmouslv apply where there is no entry. 


(1| y /luri'tp Silent/, W. I* . IV H 
llSTSi 

(•t /iampipiraf.ni v 6 lion, 

I- m, 50(191)4). » C . 2S n . SS4 

(S) n>rorln /)«,* Sft /f«l«A. |N \ 9‘ 

ii) Sn KtAktn Hurt Kfhen.S V I 

\ orAfi X itamiltf I SJ. I A 

IT S \V. l; (j., (>., “D (ISrtrt) . W.««A<»* 

Ihhr, X //array Kri^n, S f., «ll 

(5) H. \ //,rJ,fp .<rnA.>*, SI U. 15 . IV . ST 

(ISTS) , >nil ▼. pnM. 

(6) I'trind x. Imirr)tl 5ia;A, S3 W J1 
1*. ('.I. 3'«J (18T5). 


(7) K X Gry» Chuiidrr, IOC , lOJI (ISSl). 
•ihI «r« In Ihr niattrr of Lott, 7 C L. It , 

asfr 

(rt) Sajurm^a x J/a«n,/. V W. N . ccrii (ISODv 
In /?»•« /’«r«A«rf X lalpalt Kotr, 30 C.. *t p 347. 
|.onl D*Try rrlrrrrd (o H. x Gw CAanrfrr, 10 
I' . 1034. ffm, and Lord Itol«rtsoi)>aid ‘ Tbe 
Art a{>pli«i> to ntlrm in hooka of account, but 
BO Inference can be liravti from tbe abacner of 
an Cfilr 7 tclatuix to anj particular aaltcr.” but 
thH ictnaric muit be taken to hare been made 
wjtli reference to the preceding atatenient of 
CVrnntel nhich referred to thn aection. 



BOOKS OP ACCOUNT. 


[§• 34] 


Mi 


Evidence that there is uo entry is not admissible under this section, but may l)f 
sounder other sections of the Act, as for instance, the ninth and eleventh sections 
Thus evidence having been given of the visit of M to Calcutta which he denied, 
the latter’s sou was called by the other party to corroborate d/’s statement. 
He deposed that it was usual when a partner of his firm (to which both he and M 
belonged) made a journey on the firm’s business to enter in the account-book 
the expenses of such journey, and he was allow'ed to produce the account-books 
of his firm and to state that there was no entry of expenses relative to such 
alleged visit.fl) *" * « < ' 

of the statement 

the whole of it- ' * o x 

that the payments credited in a plaintiff’s account-books were made,althoughlie 
disbeUeves tbc entry as to the amount of the debits, there is nothing inequitable 
■ t r I The Judge is bound to 

IS he believes to be true. 

Books of account regular- 
ly kept may be appealed to not only for the purpose of refreshing the memory 
of a witness hut also as corroborative evidence of the story which he tells. Rook« 
of account containing entries referring to a particular transaction are not en- 
titled to the same credit that is given to the books that record that transaction 
in common with other transactions m the ordinary course of business-fS) Where 
any company is being wound up, all books accounts, and documents of the Com- 
pany and of the liquidators ate. as between the contributories of theCompanyi 
primi/rtcircvidenccofthetruthofaU matters purporting tobc therein recorded-(i) 
As to a katkchitta book being, m the absence of fraud, binding upon the 
vendor for whose security it is kept, see the undermcntioccd ca8c.(6) Besides 
their use as corroborative evidence under this section, entries in books of 
account, may, under the conditions mentioned in section 159, be used to 
refresh the memory, or as admissions (v antr), and also under other sections 
of the Act. Further, statements made m books kept in the ordinary courie 
of business by persons who cannot be called as witnesses, may be proved 
under the provisions of the second clause of the thirty-second 8ection.(6) 
*rw&?** book must have been kept in the regular course of business. A too 

course of. limited meaning must not be given to this pavt of the section. Where one of 
baaincB* plaintiff’s witnesses, named K stated m cross-examination that lie had 

formerly been employed by" C P at intervals of a week or fortnight to make 
entries in his (C Ir s) cash-book relating to private transactions which he (the wit- 
ness) V r.>-» 

this I ■ . • 

the designation of hooks of account regularly kept m the course of busine'*- 
It is C'$ private account-book entered up casually once a week or fortnight, and 
w ith none of the claims to confidence that attacli to books entered up from day 
today or (as in banks) from hour to hour as transactions take place. These only 
are, 1 think, ‘ regularly kept in the course of business.' "(7) But in a recent 

• • • 'f . T* • ” . . r . • . ^pressed, 

■ ■ . . • ■ \ereror- 

, fc ■ IV eases 
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be excluded from bcinRUseda^corroborative evidence and that the time of iiiak- ' 
iug the entries may affect the vnlueof them, hut should not, if not made from 
day to day or from hour to hour, make them entirely irrelevant. It is thus 
not necessary that the entry should haveliecn made at the time of the transac- 
tion, provided that the book hasbeen kept in the regular course of business. In 
the case cited, the course of business in keeping the accounts in the ofTice of a 
laluldnri estate was that monthly accounts were submitted by knundars at the 
head office where they were ahsttacted and entered in an account book, under 
the date of entry, that being in some cases many days after the transaction 
of payment or reoeipt , but the entries ncte made in their proper order, on the 
authority of the officer whose duty it was to rec ive or pay the money. It nas 
held, that the entry in the account-book was admissible as corroborative evidence 
of oral testimony as to the fact of a payment for what it was worth, objection 
being only to be made to its weight, not to its relevance, under this section.(l) 

But account-books, though proved not to have been regularly kept in the course 
of business, but proved to have been kept on behalf of a firm of contractors by 
its servant or agent appointed for that purpose, ate relevant as ndinttsions 
against the 

The regular proof of books and accounts requires that the clciks who ha\e Proof of 
kept those accounts, or some person competent to speak to the facts, should 
called to prove that they have been regularly kept, and to prove their general 
accuracy,(3) Yet the necessity of strict proof may be removed by the admis- 
sion of the defeudaut, and the fait of the absence by him of any esidence to 
impeach the accuracy of the accounts, the disputed items being satisfactorily 
accounted for.(4) The section simply requires that entries m accounts should, 
in order to bo relevant, be regularly kept m the course of business . and although 
it may be no doubt important to show that the person making or dictating the 
entries had, or had not. a personal knowledge of that fact stated, this is a ques* 
tiou which affects the value, not the adimssibtlutf. of the entries.(5) 

Jatna-u'nsiUhali papers are accounts made up at the end of the year show • Jama-ws 
. , • . ' > i> f • ' • ear. the balance 

lance due at the 
rent (C) They 

' • 1 t . • • • - 0 iiftve been kept 

ey are not admis- 
therem , but it is 

perfectly right that a person who bos prepared such papers on receiving pay- 
ments of the rents should refresh his memory from such papers when giving 
evidence as to the amount of rent payable , when so used, they are not used as 
independent evideiice.”(8) In a suit where the Lower Court found upon the 
evidence of (inter aha) ceitain jama-icastl-baki papers that the defendant had 
been the phiintifT’s tenant at a certain rate of rent and gave the plaintiff a 
decree for that rent, it was observed as follows — " Then it is said that, m the 
first Court, the Munsifl relied improperly on certain papers. 

These jatm-wnsil-baki papers, we all know, are not evidence by themselves. 

The mere production of such papers is not enough. But, coupled with other 
evidence, these papers often afford a very useful guide to the truth in cases of 
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this kiiul ; audit is only riglittluit those vrUo have Ijeeu collecting leut witk 
the assistance of such papers should produce them in Court. ”(l) And i» a 
t,iut(2) for arrears of rent at an enhanced rate it was said : — “ The appellant’s 
pleader contends that the jaraa-tvasil-bahi papers under the Evidence Act o( 
1872 are no longer regarded as corrohocative evidence, and that, therefore, the 
Judge has taken a wrong view of the weight which should be attached 
to them. But we would observe that, with the exception of one case, .BWac/ 
Khan V. Rash Beharee{Z) we are not aware of any case in which this Court has 
regarded ^oj/>rt-«,’aszf*6aii papers ma different light. In fact, so far as my 
owmiidividual experience goes as a Judge of this Court, I ha^e never known 
them to be looked upon as anything else It seems to us, morcov’er, that the 
terms of section 34 of the Endence Act do not give such papers any weight 
beyond that of corroborative esodcnce.”(4) 

Value of With regard to the value to be attached to these papers, there have been 

papel-8 varying decisions. In a suit for possession on the allegation ofurongfuldispos- 
. session, it was said — “ Jnma-tcasil-balt papers in a case of this kind are really 
of Very little consequence or value, ns it is a matter of perfect ease for either 
party m the suit to produce any number of such papers • the absence of 
particular papers of this kind doe« not appear to he a very material 
omis8ion.”(5) In the case of Allt/ai Cktnatnan v. Juggui Chundcr{&) the 
Court(7) remarked as follows " But it is contended their allegations are 
corroborated by Iho juina-wasil-hah papers filed by the respondent, in which 
the names of these raii/at* are entered. Now, we observe that such a 
document — a private memorandum made for the zemindar’s own use and by 
his own servants — must be looked up- • ' •' ' — n 

he easier iu a case like the present tl 
by the production of a document w| 

and to any required pattern. Has then this document been attested ? 
think not. Doubtless a person calling himself a kurkun's inw^nrriV has been 
produced to depose to / C's (the tchsildar’s) signature to this particular 
paper : but the tehsilOar himself has not been c.x8mined. and it is not prcteiidtu 
that the man is either dead or unable to depose. The best esndence was 
Tcijuired to prove a document so naturally open to suspicion, and that 
cMdeiice has not been given.” In a subsequent case, (8) Norman. J., refctring 
to this case, said:” As to the value ol papers as evident* 

in rciit-suits for the zemindar, the Deputy Collector quotes a passage from the 
Oth Volume of the Weekly Reporter, p. 243. and treats it as ifthe language 
applied to ad /om'T'tmajMwjlM. But there is a wide distinction between the 
ca«e With wlucU the learned .fudge-^ were then dealing, and to which theV 
applied their remarks, and the present. Here we have a senes of ;n»jrt-tcoin' 
(I'lkif apparently regularly kept for ten years, with one gap, from 1249 to 12on* 
Tiicn* IS a single p.iper imattested. the writer of which was not called ai"* 
Ills rtbsciice not aceouuted for. Of course, all hooks of account and entrie'* 
made liv or <m Ixdialf of a party when produced ns evidence m hia favour 
iiiiist lie receiveil with caution: hut there sconis to lie no reason wliy a 
series ij[ collection-arrouiits, «»r I'ttmti-wnul-bnli papers, appearing to I*'* 
regularly kept, should «ot Iw entitled to cicdit on the same principle as 
olhcT contempoiary reroTils made and kept by the partv producing them m 
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the ordinary course ol bia business.” lu a casc,(i) wbere, m order to rebut 
the presumption m favour of a pcmiaiiciit tenure created by tlie fourth 
section. Act X of 1859, the fact of theratcattiliicli rent uns paid having varied, 
was the fact sought to be proved by jnma-imsil-bali and similar papers, it 
Was obsera'ed : — “ The Judge {of the T.owcr Court) alludes to the evidence 
of the jnmas/rtfts vbo filed or attested Certain papers of the zemindar. Such 
papers, we need bardlv observe, cannot iticonicsiabfij prove variations in a 
rni’jat's junta, unless it can be shown not merely that the jamn-icasU-haki 
and similar papers show a varying rate, but that the raiynt has paid at a 
varying rate, otherwise every raiyat would be at the mercy of a zemindar or his 
agents. The Judge says that the witnesses attest these papers, Init he does 
not say how he considers the rniynfs bonml by theni.{2) 

The j’ai)in6o«t/i shows the quantity of land held by each cultivator, its junaband: 
different qualities (t.c., what isprown upon it), the rate of rent foreachkind of 
land, the total rent for all the land of that particular kind in each cultivator’s 
possession, and, lastly, the grand total for all the lands of every kind held hy 
him (3) ilany ol the foUowmg cases were decided under the law as it stood 
prior to the passing of this Act In G'mj/o Kocr v. .lalay /f//»icrf,(4) I) N. 

Mitter, J., said . “ The jciHiahanrfi paper may be only used as corroborative 
eN-ideuce, vjs , of the same value as that which is attached to books of account 
Under Act II of 1855. These papers were adimttedlv prepared by the 
tenundar’s own agent lu the absence of the ratyats, and if the mere fact of the 
agent coming forward to swear that he wrote the papers is to justify a Court 
accepting every fact recited therein as true against the raiyati, no rmyat in 
this Country would be safe” And where certain jnmalnnih papers pre- 
pared hy fomet p^Ucan w ere produced in order to show the rent paid by the 
defendant during previous years. I’hear, J . said ” Had the former pnttcart 
come fonvatd as a witness and sworn that he had collected rent from the 
defeudant at the rate shown m the jamahonJi and that the )n>iinlanih was 
his own record of the fact, then this would ha\e afforded very material 
evidence in support of the plaintifi’s claim • l>ut this man is not called, and 
his jamnbanJi papers without him are salueless ”(6) Jainalan^i papers 
for the year in respect of which rent is claimed, made out by the officers of 
the person cUiming the rent, cannot be evidence of Ins right to that which 
tliev set forth ; though the evidence of the ja/iron (as being the officer usually 
cliarged wnth the dutv of collecting rent) astothe amounts collected in previous 
ye.sts, corroborated bv tbe jnunibniidis of those years, would he aboutas concln- 
siie ill respect of the claim asit well could be (C) Butwherc the rniyafs signed 
a j'lijiafKini/i the> were held to be bound hv it (7) A tenant cannot be 
sued for enhanced rent upon a jomiihawffi to the term® of whicli he has 
not coiiseuted.(8) A< to ./rt»l*aii.(9) /sm-iiansj.flU) Settlement lii-hnn 
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and IJnstnhuH,{2} and A'/W'M«7 o( 3) papers, sre rases cited 

l)eiow'.(4) 


of^LlulyTn 35. An entry in any public or other official book, register, 
cM^mafle 0^ rccord, Stating a fact in issue or relevant fact, and made by a 
ance'S*"”" ptibltc servant in the discharge of his official duty, or by any 
duty. other person in performance of a duty specially enjoined by the 
• law of the country in which such book, register, or record is kept, 
is itself a relevant fact. 


Principle.— The ptmciple upon which the entries mentioned in this sec- 
tion are received in evidence depends upon the puhUc iJuttj ol the person wto 
keeps the book, recister or record to make such entnes after saltsfying hiinsdj 
of IhciT truth. It is not that the Writer makes them contemporaneously, or of 
Ills own knowledf^e.tS) for no person in a private capacity can make such 
entries (6) They are admissible thou^'h not confirmed by oath or cross- 
examination, partly because in some cases they are required by law to be kept 
and in all arc made by autbonted and accredited persons appointed lor the 
purpose, and under the sanction oI the official duty, partly on account of tbe 
publicity of the subject-matter, and in some instances of their antiquity. 
Moreover, though the hsets stated m tliese entries arc of a public nature, it 
would often be difficidt to prove them by menus of sworn wituesses.fT) 
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17) Stadir, Er .272,271. To.tlor. E» ,1 • 

•»p pf markt o( I’ruy Council m Uemmafo*:* 
\ Hiinga'nmy Mtidnli/, 6 >1 I. A , *t p 
(ISSSl, Sqmnr ,. Jugyut A't'AofP. ^ 

<•.. JTli. 371. 

(8) .*p' sl*n folloRinif rrpralrtl Acta i V ol 1^** 
(narnajr t-y iU-KiUraPi), m. 41. 42, 4flj -V-'' 
of 1864 (Mafnayof Chr..«l«ii.). V c( UI63. '• ** 
(Marriaer of (1iri»tiani). 

(1() ». KhaJfm AI% 1 , Taiimaanitpa, lO *'•» ^*7 
(t»84). 
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.12 35A. J{(g\$l(Ts (UTtrttil (ft hfLrjtl by the Initian llegistriition Art ' — Act XVI of 

1903 (/n'fiflu /iV7i’«frnfion), Part Xl-tU Ix>r-IiooVs: — A ct I oflfiri'.i {Mrrrhtint Srnmeti), 

103 — 108 ; 17 & 18 Vic , Cap. 104 (J/frrA<?n/ 6'Aip;>iR'; ws. 280—28.'). liegisiera 
of Printing /Vf«*r?. A*«r.«;w;)<ra und bools pnllishtd in India — Act V of 1807 
{Prinling Pre^vs anti Metrapiipers), s-* 0—8, ami Part V; lUgistrtj of Copyright • — Act 
XX of 1847 (Copyright), :j, .O, f>, 11. 14. Ktgidera of /nrrn/»on»«nf/ DraignM .^) : — 

Act V of 1883 (/ncenfion» tind Pe»ign%), as. 12 — 14. Cl llegtslera of Literary, 

Scienli/tr and Chantnhle Societies : — Act XXI of 1800 (llegistralton of Sorietiea), lie- 

of Companies .—.Act VI of 1832 llndian ^’omprtinVi), ns. 47. CO. C8. 70 ; Part V 
and 7>ff»*fM.(2) liegiater of Hritish Ships * — Act X of 1841 (Ship liegistry), s- 4, 17 A 18 
Vic., Cap. 104 (ilerrhnnt Shipping .Irt); Iteconls of Rightr — Act XVII of 1887 
(Punjab Land lteienve) \ X.*\V. P. Act HI of 1901 ; /’. Ltmd Ilertnue) Settle- 

raenf Record ' — Bcng. Reg. VII of 1822, cl. t>. it. Register of Tenures — .\ct II 
of 1809 (B. C.) (Chotn Xagpur 7’rn«rr).(4) Registers — Act VII (B C.) of 1870 
(“ Bengal Land RegUtration."){5) Registers of Common and Special Regtdry — Act XI 
of 1839 (Sales for Arrears of Reiennt, Ijucer Prottnees), Tlnrty-nintU section (0). 

Taylor, Ev., 1391—1595, 1774—1780 . Powell. liv.. 3.'7— ,1(>4 . RoHCoe, X. P 
Ev., §4 24—129, 209—210 . Stepli. Die.. Art. 34 ; Pliip^oii, fX . 3rd Ed , 298. 

COMMENTARY 

The Act docs not contam any definition of either of the terms “ public ” 
or “ ofijcial ” or of a *' public seriant but for the purposes of interpretation "purr.’ 
reference may be made to the seventy-fourth(7) and seventy-eighth sections, 
post, and to section 21 of the Penal Code in wiiKh the term " public servant 
18 defined. Certain Acts declare that the officer' appointed under them are 
to be deemed “ public servants ” Thus, every Registrar of Births and Deaths 
appointed under Act VI of 188G isdeemed to be a “ public servant *’ withm 
the meaning of the Indian Penal Code.(8) So also arc census officcrs.fO) and 
registering officers appointed under ActXVI of 1908.(10) It has been queried 
whether the section applies to on entry in a public register or record kept 
outside British India. (11) 

This section in the mam follows, but somewhat extends the English law 
on the same subiect.flS) The book, register or record must either be a public 


“ public document ” has licen dehiicd to be a document that is made for the 


(1) alnu n|« alc'l Art* V III of tS'l . W 

of !»>» XVI of \1 of 1S51 , Will of 

IHIT. 1\ of ISIS. VIX of IKIJ. I of 1843. and 
XXX of INSS 

(i) Stt also rc|» aW Acti XV of l»3*J(l’al«jl»l 
Biul XIU of 187J (I'aturn* and 

13) V Ham lla»9 r Offtf^nl 11 .S . 

3«H (IVST) 

f4j V fiiffial .Voroia t. Aalarja^.ai. lOt’, •>'1 
I'rrla'i LSai X Maxt Ita^ 22 C , 1 IS ( 

(.S) ». cAmt under Ihw Vrt. 

(S) /^alVyaama I'kit/fopatiJiya % l..irir''4o»d 
r;.vMai)t. 0 c , ll« (I'sS) 

(,) S«» S-pmar Immih \ ./a7/a/ A*i*4.rf, 33 
C., SM. SM (ISlil. 

I'l .Vrt M of 10X4. ■ 14 .V manBSr^r of aa 


eatah omployod under the llourt of Uirdi ha, 
lirra helil to hr a public rerrant under the I'inal 
rode. P « JfaUara /'rs«><f. ’I A. IS? (IS'Nj. 
k T 2« t , 54J (1904). [florait) 

l») .Vet XVII of IS90 (Onsua) a. 13 Not 
• itliitaiuIuiB anjthine to the rontraiy m the 

I alntce .Vet. Record, of ('en,u> are not admii,. 
,)hlr In Fvidence m any ciriJ procedmg or any 
procFnIiBB under (liaplera IS or 3S of (he Cri- 
nmal IVueedureCole ( Vet W II of IS‘». a IS) 
flO) Act XVTof iwa.f 84 (Indian Reytotratioci). 
Ill) /•oaaoaiwaf » 5.a*ro», fiUai. S3 >I . 

499 IldlBi). 

IIS) r F»eU, Et. SS) 

(13) Taylor. Er.. { lS9Sa.. aad ea.e« there r trd 

(14) frarla t. Frteria, 3 App. Caa.. 043 
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purpose of the public iiiakmg use of it — especially where there is a judicial 
or < 7 u«si judicial (hity^to inquire. Its very object must be that the public, all 
persons concerned iji it, may hove access to it.fl) Registers kept under 
private authority for the benefit or information of private individuals are 
inadmissible. (2) ' Two classes of entries are contemplated by this section: (a) 
by public servants, (b) by persons other than public servants. In the case of 
the latter the duty to make the entry must be specially enjoined by the law of 
the country m which the book, register, or record is kept (the section thus 
mcliulea BritLsh, foreign or colonial register) ; (3) inthec^se of entries by the 
former it is sufficient for tlieir admissibility that they have been made iu 
discharge of offtcial duty. But m either case, as well in India as in 
England, the entry must have been made by a person whose duly it was to 
make it. Provisiou, however, is made by Act VI of 1886 for the admission 
m evidence under certain conditions of certain records and registers made 
othenvise than in the performance of a duty specially enjoined (4) (v. post) 
In England it has been held that the entries should be made promptly or 
at least without such Jong delay as to impair tieu credibility. Thus an 
entry made more than a year after the event has been rejected.(5) In India 
such delay will go to the weight of evidence only. Errors, erasures, alterations 
and minor irregularities affect the weicht and not the admissibility of the 
oiitncs (6) So tuso the fact that the entry is to the interest of the officer or bod)’ 
keeping the register (7) Wheie objection was taken to the reception m 
• evidence of certain Milage-papers dirccteil to be made by Reg. VJI of J822, on 
the ground that they were not preparcil or attested by tfie Settlement Officer in 
person as re<[mred by law, the Privy Council .said " Wlien documents ere 
found to be recorded as being properly made up and when they are found to he 
acted upon os authentic records, the rule of law is to presume that everything 
had been rightly done in their preparation unless the controrj’ appear8."(8) 
Document# III the last ease it was also held, ou the question whether there did or did 
libi# or*not note.vist a c lutomin the BaliruliaclanmOndh excluding daughters from niherit* 
mg, that entries m a ica/ib-uf-nrz were properly admitted to prove this custom, 
tins custom being a usage of the kind which Settlement Officers were required 
by Reg, \1I of 1822 to ascertain and rccord.(9) A tcaiih^ul arz being an official 
viilage-rccord is always admissible m evident e, though its weight may be very 
slight or considprahlenceordingto cirt umstniice.s (10) A ifnp'b'n/-nr?prepared 


(I) filMriii y Frtrtu'^tS ijflt <*■« , M3 nftiMtoiiiH il< Object i» to supply » record of 

(J) Tsylor. . f 15*», •tnl ea^e* th* re tiled In d iiiitotii ttt the foTlomiig — 

Si-e /l-uj .VotA >. IS C. .SSI (ISSI) /«t» Mngh y f/antj’i, 2 .-1.876 (JSSOJ; Jluiam- 

(3) With iT"i»rd* to fbr looVe nrofrnued ai mart /fatein > .llH/inn L«l, 8 A, 414 (ISH«)! 

nm, ml repi.ler* "nil fniUir doeuiwiih in Kng. Deoliaonrfofi \ ,Sn /lam, 12 A. -’37 (ISS'*). 

land, Tnylor, Er , IS'Wo Riwor, N I* Ee , XM^rriiaiMH-oja I'ntaiJ e Garurii'l/iv'oi't 
l.’l— I?l. 2ti0— 21Aj m partrular »« lo birtha. 15 A . 147 (I8S1) . I’ma I'ar’ail y. GtinilSarp 

■|ealh« anil marrupra in India, pii 137, ICS X'lajA, |5 (' -•t)(|8S7). Sadia Fnfin r. Xaio F”"' 

llatrhll r llatcl>0, I b*. A Tr, 4117, Qaftn't 16 .\ . 40 (1804). Garurudiunja J'ra^id v. Syp^' 

/'T"'t"f T ^ ry, 4 I’, IJ , 230, 14 a IS Ik , Op Hmdiuyijt 1‘mmtJ, 6 C IV. N , 23 (1 WKl) j a c . ?3 

4'', «. 11 . 4i 4 41 lie. Cap 8 \ . 37 . Ifi .lo.ici .1/aaii Chand, 2S A. C’ 

|4) Act \ I of 18^0 (I^RMtratwn nf llirth% . /lam Sarup y Stial /'mnad, 1 All. t. .1 • 

Ibath*. and MarTM(r*l, a. 33 278(11104). a c , -M A . flll'. fEntrio in loi/'* 

(5) /y,f V /Imv. 8 n 4 <*., 813. nfJir*. Entry primal /artr riiilrnce iirid'r lb'* 

(6) l.v^ll ». Araardy. |4 App. IW» , 437. A« m-elioii nf rxmtrnre of cintnm); GiituI "• 

t,i thr fnrm-tioii of eanca m reRiaten anbr Ael Maiara/ pieiil. 2 -All L. J , 7(K) (IW).3). 

\1 of 1S'*A. r. a 2S of that Act. mmol la/t y. Mar/, /)iar. til C W.^..73".*'• 

(7) Slarfa y. Ftrrria, S App Oa , H41; irirk V , 8 linni,. 4tl2 

.s<e>,/y V Prrrf, 13 C. A K-, Ml. (lOj Jlaiammiul /man y 

1") Lrlra, Kyar x. J/aJpaT S.mfi, 5 . .7S» 4'. 'V. N . 737 (189S) 

(Uj tl A yxip't yl-a't f« priw,} /acie eyyience 
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ami attested according to law is prima /nne evidence of the existence of any ens- 
toni of pre-emption which it records. It is n document of a public character 
which is prepared with all puhlicity, .tud accepted hy the Courts as sufficiently 
strong evidence of the existence of any custom recorded in it so as to cast upon 
p.arties deiiung the custom the burden of proof.(l) In the undermentioned 
case it was held that upon a question of custom a trajih-ttl-arz is generally more 
valuable as a record of opinion of persons presumably acquainted with the cus- 
tom, than as an official record of the custom ; hut if duly attested by Settlement 
officials and signed hy santndnrs of the ullage to which it relates it may be ad- 
mitted in evidence under this section.(2) Jn a suit for possession of a fishery, 
an admission made by the defendant’s predecessor in title in a written state- 
ment filed ill a previous suit was allowed to be proved under this section by the 
production of the decree in such previous suit, it being the duty of the Court 
under the old practice of ilofussil Courts toeiiter m the decree au abstract of the 
pleadings in each case.(3) Quinquennial papers were rejected hy the Lower 
Court : the latter was ordered to take these into consideration on the remand of 
the case (4) Revenue-registers in the Madras Presidency, judgments, and other 
public records were admitted in liyathammn v. The measurement 

papers prepared hy Buticarn .-lineew do not,(G) hut ckiltnhs of the reveiiue- 


ficate is neither a book nor a register, nor a record kept hy any officer m accord- 
ance with any law , but is a certificate, as it professes to be, of w hicli there is only 
this one, and which is not a public record or register of any kind, but is a docu- 
ment issued to a particular person gi\mg to that particular person, and only 
to him, ,1 particular kind of authority. It is no evidence of minority under this 
section. (8) A lets khaua register (so called from tl>e number of columns in the 
statement or register) prepared hy a pahean under rules framed by the Board 
of Revenue under section 160of Regulation XII of 1817, is not n public document, 
nor IS the patu-an preparing the same a public sers-ant. It is a document pre- 
pared in the zemindars shenUn hy the pattcan who is paid by the zemindar but 
approved by the Collector. These registers arc no doubt kept for the informa- 
tion of the Collector, but that does not make them binding as official records 
of the facts contained m them. (9) Copies of judgments have been admitted 
under this section.flO) Hitatemeiits of facts made by a Settlement Officer in 
the column of remarks in the dhnrepatTak are admissible as being entries iii a 
public record stating facts, and made by a public servant m the discharge of his 
official duty ; hut the opinion of the .survey-officer as evidenced hy the effect of 
the (f/iarrpiMrrtfc and tlie place assigned to the defendant's ancestor m it. the 
survey -officer not being at that time invested wnth authority to decide questions 
of tenure between the khnt and his tenants, is not, even if regularly r^torded 
admissible.! 11) A statement of a witness to apoliee-officerunderthe provisions 


(1) 111 .Va«i'. \ Mnni 2'> \. "« 

(tSXU) 

(•I Mammal Patl-alt Kaar \ Ham i'kanin’ 
rat Kaat, SO C , 04 

(3l Rortclly T Hurna Chamilir, 9 1*. Sail 

(1SS.S) , folios nl In Hgalitamml \ ArmUa, IS SI . 
M (1S*>H *n.l Tiama \ IS V. 3T8 . 

cl ^s’MsMaynii « /MnitfCi.niiraK. 11 M, IS 

(1SS7) 

(4) SiaJii X <!n*A CiaaJ'r. 2» V 

W (ISSS) 

(5| 15 M . i4, S\ aapra 
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L It . 139 liSsoi 

(7) Grimdra CAandn y Ha/ni(/ra .So/1, | ( 
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(K) I’Aanitrr x .I/i4ri<.fni La/ 17 S4'l 

(|K*III) follostcl in Gaa/ra Xsor « AUaLA 
IB \ , 47H (ISStti 

(0) Coif XalA y ■'<«llii J/oi/oo, IS 534 
(IhSl). f<4tosnl In .'wosor IhumJA r JifjalXymx* 

HutfA. rt 4 . 3Se 

IIOl ArtUaowisi Aymtayar x HafVf-jfJa Af- 
famgar. 18 51 . 73. 7S (I^SS). 

(Ill S/aJAarr-tn Ap/^jt X Jlfi'iial, .’1 B , *95 
tlS'W). 
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of section 162 of the CtitninalProceduce Code, reduced to writing, is not aiecorJ 
within the meaning of this section.(l) 

In a case in which the question uas s ’ “ '’”«tomary right 

and certain reports of former Collectors c le under 

sections 10 and 11 of Mad. Reg. Yll of ' le Priiy 

Council said • — " Their Lordships think it must he conceded that wuen these 
reports express opinions on the private nc ' ' ' " — 

be regarded as having judicial authontv c 

111 officers made m the course of duty a t 

entitled to great consideration, so far as 

ceedings and histoncal facts, and also m so far as they are relevant lo 
the conduct and acts of parties in relation to them and the proceedings of the 
Govermnent founded upon thcni.”(2) A single document may be a public record 
within the meaning of this section, and a report made by District Officer in the 
discharge of his dutj as such officer is accordingly admissible in evidence.(3) 
A document purporting to be a certified copy of a will taken from the Protocol 
of Record in Ceylon was held not to be admissible undei this sectiou.fl) 

Proof by entry states a relevant fact, then the entry Iiai-ing stated that re)f- 

p^iie Re vant fact, the entry itself becomes by force of the section a relerant fact ; thafcis 
to sav, It may be given in evidence as a relevant fact, because being made by a 
public officer or other person m performance of a special duty it contains an entry 
of a fact wlncli vs relevant (5) Tlie entry is evidence, though the person uho 
made it is alive and not 'called as a witness For the proof of public and ofliciat 
. 7 ft ^xost). Though the register may be primd foc^f 

hoM/ed to be inserted therein, yet the person 


and the statements lu uiein nidi wi , 

This section does not make the public book evidence to show that a par* 
, ' i,«a y,nf niadc in An entry is evidence of those matter* 

* ’ ' ' n TiarticuUt 

tla'i. 

or of matters entered vy « puoix ..i. ... .. V (16) 

Hut entries of matters which there w no duty to record aie mudmissiule (H) 
Where a husband and wife (Mahommedans) reinstered their marriage under Ben- 
nil Act I of Ifi76, setting out in the form preset that m Schedule A to the Act- 
us a '* special condition ” that the wife under certain circumstances therein set 
out iinght divorce her liilsband, it i^as held in a suit by tiie husband that the 


Pacts of 
which pwl) 
lie records 
ars eri- 
dance 


(1) lm>. 3lan'I.J ». K , 5 O M N,»5(imiOK 
» c . CH (• , 34S 

(2) /famlmjrt t. /'it/et. 

II \ , CiSl. 23S. 23'l. Lrilnnan'l iomik \ 

Ukhpuiiff, ZiW.K . 231 (IR:4). in 

nWh K report nlrrtr^l. 

(3) fliman r. Arfretory SMi, 11 Msd U J . 
113 (t.knx from brodiiofr- of Diipit, leport not 
l«-in8 t« hSnil). 

|l) roiiiiqmmol ». ^nr-tdram /••tfn*. 23 M . t'I’i. 

MO (Rmi) 

(3) Lthnf Kutr ». 7M, 

/W-ofli DnJui T. Puna flun^rr. snlc 

( 1 ) r.im pnty. Ojfifiol »A,3SW 

U) fc'otfT. Jfoipqi *!■»». ar.Tss 


(*1 In thi mnllrr of Jo-yiun Lall, “ I'- t- 
IPS ll8Sti| . and («■ /f v. flrft Chyndrr, U* ^ • 
nui <18S4). .ffi .Vanr- v ManH Chond. 2' A. 
«* dWl') 

iPj f>» d Fntnri \ Andtfw, IS Q U, 
lloww. N I* Ev . 124 

(U<1 ft /,firn/ A’uar \ .Unlpol 5./ijA. 
oiiil /'nrt.H/fy Daint r. I'urnn t'hundrr, mlr 
III) iy»W T. Arnnnly, »upr». Tin- 
dm-« not rxtPiid to entrxe* rsliirh • I'uUio Of’t*' 
!• not txjircW to ftiiil U not pcmiittiil to i"*!'' 
AI> .V«<ir ». J/oM* Cknod. 2S A . at p- im . f|‘'’ 
jirwiijmption a* to truth aiwl acrurary cannot ' 
r-xtr-mlM to cnini'i which wr-rt- ncror Infcn-f 
to find a ptarr- la the rrconl lb., at p. 



[5. 35.] 


ENTHY IK PUBLIC RECORD, 


353 


“ special condition ” was a matter which, under the provisions of the Act, it 
was the dufif of the JIahommtdan Registrar to enter in the register, a^d that, 
thereTore, a copy of the entry in the register was legal evidence of the facts there- 
in foii'ni’Hcrf.(l) An entry of a particular fact is none the less evidence, though 
the person enjoined to make that entrj’ lias no personal know ledge of that fact, 
as where it is reported to Iiim.(2) 

The admi^slbility of this class of evidence docs not depend upon personal 
knowledge (v. ante). And so when the manner, in which certain u'a)th-ul-araiz 
{or village-papers), directed to be made by Regulation of 1822, were made 
up with respect to a custom, appeared to be that the officer recorded the stcilc- 
inenls of persons who were connected with the villages m the fargnna in which 
the taluq in suit was sitfiatcd, and objection was taken to their reception in evi- 
dence on the ground that they were not prepared or attested by the Settlement 
Officer in person, as required by *' ‘ * »i <• » 

of them did not show that the 

iiiformalion they received, it w ^ 

the papers had been prepared and attested by officers subordinate to the Settle- 
ment Officer, and that the fact that the officers reeord^'d these statements and 
attested them by their signature amounted to an acknowledgment by them 
that the information they contained icas worthy of credit, and cave a true descrip- 
tion of the custom (3) 

In Sarasicali Da^t v. Dhanpaf Singh,(i) Garth, C. J., said that he thought 
that entries in a register made b\ the Collector under Ben. Act VII of 1870 (Ben- 
gal Land Registration) could never be evidence of title nor even of posses- 
sion, except perhaps in the case of entries made under the fiftv-fifth section, (6) 
and that ue understood this section (section 35) to relate to that class of cases 
where a public officer has to enter in a register or other book some actual fact 
which IS known to him , as for instance, the fact of a death or marriage, but that 
the entry th«t any particular person is the proprietor of certain land, is not, 
properly speaking, the entry of a fact but is a statement that the person is en- 
titled to the property, and is the record of a right, not of a fact. (6) But m a sub- 
serjuent case, (7) in which the plaintiffs tendered m evidence extrac's from the 


authority of Sarasicali Dost v. Dhanpat Smgh, it was held (dissenting from the 
dictum of Garth. C. J., which, it w-as pointed out was not assented to by Field. 
J., and was opposed to the decision of the Pn\-y Council in lelhraj Kuar v. 
Mahpal Singh), {?•) that the entries being of matters which it was the Collector’s 
duty to record, and in the form directed by the law to be kept, certified copies 
thereof w^jc admissible in c^^dence quantum valeant.{^) In the undermentioned 
case, (10) *'the Court said with regard to tliescentncs*' as endence of ownership 
their value may be. and I think is. very small, but it is impossible to say that 


(l( Klfitm All \ Taiimaiii‘M 10 t* . feUi 
(IS-n 

(2| I>>t \ Andrii''’. supra. j,rf Garllt C J, 
r..»/fY7 (I fntl) 

(1) /.flra; Knar \ SrajA, suirra, T5I, 

T.S1 

(1> 9 C., «1 

(S) .tcl \ Jl of |S7S (H C.l. which prosalr# 
(or raxw m which therr- ii w di-putc bcfwrrn two 
prrwoos. as to which is rnlitlcd to be rrjistem!. 
and the CVdWtor hat to ascertain which of those 
W, LE 


|wr*uns IS in p€e«e«sion 
|6l ^ormareft Itati v Siajl. supra, 

434. 435. and see Kan Bhutan r JrIJi MaAlo, 8 
C. *33 (I'l’l’l 

(7) ««s*s 1 Ontk I'huudtT, SO C.. 

»40 (Ib'a) 

(8| S C. 744 

(9) ShtoJi* Bhunm t Cruh Citndfr, sopra. 
»4S. 

(10) CatTSBsojrre M,* r. Clstrfra, Soft 

*Si of I**!!. CaL H C.. Kot.. 1902. 
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they aie not evidence, and I therefore admitted them.”(l) It has been held in 
that a Collector’s book is kept for purposes of revenue not for purposes 
, ■ ’ the Colllector’s books 

lish that person’s title, 


purporting to be so enieteu vi vi m. t i ^ ^ 

A certified copy of certain registers of marriage made otherwise than in perform' 
ance of a special duty is admissible under Act VI of 1886 for the purpose of prov- 
ing the mnrnngc to which the entry relates (7) The solemnization of a niaiiia^e 
’ a ntav be Droved m England by the production 


h 

to which the entry A . Registrar is odmiBaible lot 

the same purpose. A certified copy of certain registers of 6iVfA, bapfiftn, nflnuVo'. 
dedication, death or burtal made othcnvjse than in performance of a speciii' 
duty, is admissible under Act VI of 1880 for tlie purpose of proving the birtK 
baptism, naming, dedication, death or bunal to which the entry re)ate8.(l2) 
The register of members of a Company i>> pnmd facie evidence of any matteis 
• • T Act directed or authorized, to be inser/ed thetem-(i3) 

. - • and 

• ceof 

. such 

report. (16/ me mmuic ^ ' tii'g® 


<J) Pfr lifndi J.— The thrw m- 

InPi (which bA^C trr<}Qri)t1y brra aaltnitird m 
<lthrT CMn) niuft to (otnr rxtrnt dr]trn<l upon 
the rireum«t«noe* ptoTed In tin* t*«o 
thr following document* «rre mltnittMl —Col* 
Irctornte Jlfjwtfr*, T-rgnUn pJMjrr |he Land 
B^Sistration Land nttnop challan*. MunU 
fipal BilU, CollMtofAto Hdl KfEut^n. Matation* 
protwfdinm. .\«»<^Mrnrnl lU-piator «f Cahati^ 
L(anlclp<l'tj and (mUah prant^ hy Co\miimnt. 
Al to Ihr Daturw of tho {allrr, s>« Frtftman 
raifi't. 1 N. I. . 330, 338 311 

(2) L'oliPio T. Vyry^. m How. li C. It , 1*7 

(1873U mayy,, T. 13 n . 75 (IMR) . Mt 

Xhartr r. P^t 0 Bom L. IL, 0S3 (10»l). 

(3) Art VI el 1S«1 (I’.retdrallon of liirtha. 
IVatha, «nd M*rna(r^l. • 0 

(I) A't’W ef ISU (I’ani )Iania|^ anil Hi, 
worr^*). §<.0 8. 

(S) Art III of 1 8T3 (Non rbrMtiaii Varllaa*), 


« n. U 

(«) Art .\V of 1873 (Chrintian SUrrKgr). '*• 
79, Wi 

(7j Alt \ 1 of 1888, <. 38 [Ai to 
ni»rri»p-». i' Art I of 1870 (B C.J, »nd Alad,** 
•tfi T Ta/imunma, ente] 

(8) II MJmnCf.f/ % 11 R. D (1'"'*''). 

183 1 r . 3 C V\ N. ctlii 

(0) Lyfll ^ KmntJy, 14 App Ca* , 43", U* 

(l«) In the t»fiUc of .tfory G-x^ruK {d<vra*eih 
/■njrnr V /(raitr// <1PI>4>. 1 K. 11 , IS"!, dl” 

/a ff n in«r, i /{ , fi Kn , 373. Stf 1 AH I- • 
70a. 

(U) Art \I of 18«8, • D. 

(ICl /A. . 35 

(13) Act \1I of 1882 (Indilii Cnmj.aiiir*). < 
e<), Bain /*>» V Offrtel L>iviJalor, anlr. 

IH) Art M of 18S’. <. .34. 

(ISi r., I. 87. 
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■’ ' ’• toceed)ng8.(l) When a Company is being 

■ ■ any and liquidators are, as between the 

the truth of all matters purporting to be 
_ under section 52 of the Indian Rcgistra- 
’ • ■ ■ e of proving the contents of the original 

eclaratioix under the Printing Presses and 
Hcics-papcrs Act is primd fade evidence that the person nhose name is 
subscribed to such declaration vas printer ^ publisher of the periodical 
work mentioned in the declaratiou.(l) A certified copy of an entry in the 
book of Registry of Copyright is prtmd fade proof of the proprietorship or 
assignment of copyright or license as therein expressed.(5) An entr}' in the 
register of Inventions and Designs will be relevant under the section.(6) Cer- 
tified copies of documents of Literary, Scientific and Charitable Societies filed uith 
the Registrar hre prinid fade evidence of the matters theretn contained.{l) 

Certified and sealed copies of proceedings taken and had under the Insolvent 
Debtors Act are, without proof of seal or other proof whatsoever, sufficient 
evidence of the same.(8) Entries m registers prescribed to be kept by the 
various d/untcipol .-lets, and the proceedings ot Municipal Committees recorded 
in accordance with the provisions of the particular Act applicable thereto, will 
also he relevant under this section, as also will all other entries in any public 
and official books, registers and records, directed to be kept by any law for the 
time being (v. oitfc. Cognate References to Section and Appendix). In England 
it has been considered doubtful how far a register can be received to prove 
incidental particulars concerning the main transaction even where these are 
required by law to be included in the entry. 

It is said that if such particulars are necessarily w ithin the knowledge of the 
Registering Officer they will be admissible, othennse they seem to be evidence 
■only when expressly made so by Ptatute.(9> Rut it is submitted from a consi- 
deration of the words of the section and on the authority of the cases presuously 
cited, that (even where not so expressly declared) a public register in India is 
esudence of all particulars required by law to be inserted therein, whether they 
relate to the mam or incidental fact or transaction Under this section a 
statement made by ASurveyOfficer.ipaVillageRegisterofLands.thatthename 
of this or that person w as entered as occupant would be udrmssible, if relevant, 
but it would not be admiss ble to prove tbe reasons for such an eatiy as facts in 
another case (10) also statements of facts made by a Settlement (jfficer m the 
column of remarks in the (lharc]iatrnL\mX not his reasons for the same (even 
though they may consist of statements of collateral facts, whicli it was no part 
of his duty to inquire into) are admissible m evi<leiice.( 11) 

The identity of the parties named m the register must be proved indepen- of 

dently. Thus in the case of a registerofmarriage. as the register affords no proof peSies 
of the identity of the parties, some endence of that fact must be given, as by 
calling the minister, clerk or .attesting witnesses or others present , the hand- 


(1) \ 1 of Ix'J. , O’ 

(2) /fc . • I9S 

(3) Act \VI of IPiiS, s ST al,0 \rt \11 

cf IsTS (B. C ) tn«i,ga1 LjtnJ Ilr^'.fratianl, Ktim 

» J«>Ji J/oA»o, 8 r , S51 .'’amnrot, i*».4 

/ilaapm SAo.Ai \ 

e^lium4tr, 

(4) Act \\V of 1K6T . »« 7. 8 

(5) Act XX of 1M7. « 3. 

(8) .Set \ of 18^$ (In’onfioni An.l 
•• II, 61 HV 

f.l.Sct XXII of ISm'i (p^i.tr&Yton cl lj*or- 


^Hwlific and Cliantall^ Sociotio»), a 19 
(**) II a IJ \«c . Cap 'J ■ 74. aa<l mc « 

(9) I'hipion. E% , Srd £d . 31)1 . Dot v Bnrtitt, 
I M & R . 3«6. Uanlhf \ />’a<nxiii. 13 Q B 96 
(l<>I C.«,*^rar ttf.hmalk \ iMAmuli. 

K B. 347 (I6SI). foltuaci) in J/odAomio 
\ Pnmal, J1 B. 695(189(5). a, to Cc/'Ki. r»’ 
I'OoLa as of till-, r Fatma r iMryi 

S>il'5 Id Boni H C Rep. 1))7 (IS73). BUpjt 
» Bapwi*. 13 B , 75 (l8s8;. 

(II) J/aJlorroo .4;p";» t. 51 E , fc05 

(te***). 
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writing of the parties may be proved.(l) To prove the handwriting of the p.irtiss 
in the register, it is not nccessarj* to produce the original register for, that pur- 
pose, but the Witney'S may speak to the handwriting in it without producing (2) 
A photographic ULeness may often l>e used for the purpose of identificatsou'. 
this is constantly done in actions for divorce, (3) and has been even allowetl 
in a Criminal trial. So wheie a woman was tried for bigamy, a photograph of 
her first husband was allowed by Willcs, J., to be shown to the vatness present 
.It the first marriage, in ordertoprove his identity with the person mentioned 
in the certificate of that marriage.(4) 


neievancy 36. Statements of facts in issue or relevant facts, made 
menu in in published maps or charts generally offered for public sale, 
chart's and ot in maps OX plans, made under the authority of Government, 
^ as to matters usuallj’ represented or stated in such maps, charts 

or plans, arc themselves relevant facts. 


Principle. — This section includes two classes of maps : (a) published 
maos or charts generally offered for public sale , and (6) maps or plans made 
underthe authonli/ of Goi-rnment Tlie admissibility of the first class depends 
on the ground that the publication being accessible to the whole comnuuut) 

’ ■' ....... . . ijjyjiijicoiiracy 

le ground that 
they must he 

taken to have been made l»\ . and to be the result of, the study or inquiries o( 
competent persons .and further (m the case ot surveys and the’ like), they con- 
tain or concern matters m which the public are mterested.(6) 


s. 3 (“ Fact in ifsiie.") 

•. Q IttUianl.”) 

H. 3 (/t map or jJan »« « "ilocnimenl ') 
». 75 (13). (/?</er<nce to map-' b'j < oarl.) 

74-77 {Proof of pulhe Hocutnenls.) 
s 83 {Presumption of ncciiracp tn case of 
Goiernment map* or plans.) 


83 {Proof of maps or iHans tns'te 
for the purpose o/ rtny fans'.) 

87 {Presumption as to any 
lisheil map or chart.) 

00 {Presumption as to map or pi'"' 
30 years olrl.) 


Tnylor, Ev., ?§ 1074, 1707— 1773. 1777. Btarfcie, Ev , S§ 284—201, 404-40’ f 
Kowoe. X. F. Ev.. 104—100 ; riiipsoi). Ex., 3rd Ed.. 313 ; ytepli. Dig , Art. 35. 


COMMENTARY. 


Maps. 
Charts and 
•Plans. 


This section is n considerable extension of the English rule (7) In thf 
well-known English ca^eof 7?. v. Orlop, maps of Australia were given in ctulcn''*' 
to show the sitimtiou of ' ..... i/ 

So nbo intheCft'eofPrr 
cil < omp.trcd one of the m 


(1) IUm-i*', X I', i.« . lu 

(J| Ih. ■ T. Uvtnp Z K»ch . Sift. 

Il) In J/'irtM » Martim, 3 (•. U. X . 
Iiivii Ilic tr«|Kindinl «a« kknlifi.:4 l<x 

lirr },hofoKri|il> llnacvrr in FrUS «. F»rtk. 
I. II 1*. D. 71. It •■•hrl>| tbni in mntri. 

inf-nUI ca^-a. un'W trrj (imil rirrum- 

thr rnurt will ntS art apm klmtibiatlon 
It a ]<lioti>2rapli Diilr. 

(I) N. r. Kr.. 131, /.*. r. 4 

r. a » .. i«i. 


(S> KnM. m.. 2>l. 

(fi) C/ Tailor, E. . { 1707 
(7> T TaOfir, El., IJ ITTd. 1771 . .sirpi I''-'' 
.Vrt. 35 

{SlMqiU IJijj. Art 35. j., 47, mrfr ami i’f • 
mrni ra**- on ailmumiljility of railway fuaps 
aep W«» cf lOtrinnifu ». Prd Jfountain 
Co.. I*. O. (lO'iO), .\. C. 3(11. 

5 }l. L. K. (I* <‘».Ul (18831; *• 

II. (1*. C). 0. 

{U>) /b. nl [V 133 
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A vinhfihcari inait is relevant nndorthis section.(l) Astotlie rule that maps 
drawn for one purpo«e are not admissible in a suit for another purpose, see Xote 
to section 83. The maps and plans made under the authority of Government 
referred to in this section arc (as has also been held in the case of section 83) 
maps or plans made for public purposes such as tho«e of the survey which have 
been in numerous cases referred to and admitted in evidence (v. The pro- 

visions of the section are not applicable to a map made by Government for 
a particular purpose, which is not a public purpose, such as the settlement of 
the silted bed of a certain river.(2) The statements must he as to matters 
usually represented or stated in such maps : t.e. (generally, speaking), in 
the first class of maps, the physical features of the country, the names and 
positions of towns, and the like; and in the second class, not only such 
features hut also boundaries of \nllages. estates and (in lhasra maps) fields. (3) 
In a case decided under the 13th section the corresponding section of Act II 
of 1855, it was held th.\t “Goveimnent survey-maps are evidence, not only 
with regard to the physical features of the couiitiy depicted, but also with 
regard to the other circumst.snces which the Officers deputed to make the 
maps are jpccmll'/ cojjiHiissionrd to note rfoirn ; and that an ordinary Govern- 
ment survej*-map was for tliis reason evidence as to the boundaries of any 
plots or estates winch stand under a separate number in the Collector’s 
books. Further than this, they are not evidence as to rights of owjier- 
ship.”{4) In the first(5) of the undermentioned cases, pencil memoranda on 
a Government survey-map were held to be admissible . and the second. (6) 
the Court observed with reference to a chart of the River Hooghly — “ The 
chart to whicli I have already referred is issued under the authority of Govern- 
ment and the notes thereon may be refcrte<l to as authoritative. I find one note 
which isworthyof attention wor<led thus Owners of vessels arc strongly advised 
not to risk their vessels layme at anchor awaiting orders at the Sandheads 
between the months of April to Xovember inclusive. Vessels are recom- 
mended to go into Saugor Roads where there is a safe anchorage and 
telegraph station.” The record of the proceedings and the maps of the 
survey being public documents, are provable by means of certified copics.(7) 
Maps or plans made by Government are to be presumed to bo accurate, but 
maps ot plans made for the purpo«e of any cau«e must be proved to be so.{8) 
This provision refers t«> m.ip'. or plans made by Government for public pur- 
poses only, a map made by Government for a particular purpose which is 
not a public purpose may be .idmissible, but its accuracy must be proved 
by the p.irty producing it (9) The Court mav. however, presume that nn^ 
published map or chart, the statements of which are relevant facts, was 
written and pubhshed(l()) bv the person, and at the time and place by wiiom 
or at which it purports to have been written or published. The Court 
may resort for aid to maps as documents of reference (11) The presumption 
" ’ » 1 * . 'ans as well as to any 

. Tliirteenth section, 

■ • the present section is 

silent as to — maps nude under the anthor.ty of any public municipal body. 


(1) .l/>s<tta'» SNiluri \ tittuntn'lt Xati, 0 
C. W. X. in. 111 (liHH) 

(?) Konttt x Ja)nl Cknu'ln, Z3 C, 

35S (IRIS) 

(S) WhlUlcy Stol.r». \ ,it. 11. I' 

(4) A'nnmnrfia,, /’,•»•■! < Anncl.r, |0 

W. n.. »•> (1R6«.). 

(5) Sl.wf ^ I»» W 

n, 31S(1R..S). 

(R) la lh« main-T of llip rniAti .s S ‘ pr»cl,. 


«■/»/,. ST C . WiO. 8TI 
(7) 74—77. |»"«f 

(•>> S R-1. 

(9) JCaol*' /’ratl'vf t Jamil \ni>ira, St 1 
3SS llM51 

<IO) S. 87 frw 
III) S 37. ^-f 

|15j 3, <i»;r, ami 'Si, Sf.? J//v/. 

kal* Sma4an x GaiaaiaJa .VaCl. V C. W. N.. 
III. 113 (1»HL 
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survey TLere are TjTjmeiou'* deosiojii a? to the true effe<r £cd vafce Tfhuh slos’J 

lienee of 3«'igced to furrej-maD'd* in endor’'*e “If tbe<e ca«es are carefullr 
poasessioa. examined, it %ril] be found there i5 no rea) confiiet of decisions bettreen 
^reasonable alJo'^ance betucmade ror ob«en'8tioii'. which were directed, 
to the consideratJoii of a >;er.eT»i proposition but to the particnlar facts of tlf 
case which happened to be at the tin.e before the rourr.*'(2) A furxer in ti?'? 
proinnces is not ma.de under the authorirr of an_r enactment of the Lepshtcre 
It i« a purelr eiecatne act At the ajme time the proceedings ofthe Porvet- 
aathonnes bat e been reco_naaed bv me Le^Iatiire and are referred to in .ttt 
IJ3C of ISiT of A*ew Lanast / J« The co-operation of the parties b- 

tere'tC’i in the uica'Uiei- eni i- reqaiie-t to be «ou 2 ht br the Sorrer OBrert 
It !<• reasonabje to presume that the parties oere pre>eiit at, and bad cofic? tf. 

the-imex proceedo i-i* Krceear‘er na^efiec^ed in due course, it was esft 
on nonce and m ihe abjencr ui e'nde>ice to the contrarr, the surrey ninst bt 
pre-uraeJ to have V>een ngntJr earned ojt The surrey-map therefore h cti- 
den/^e berweC!. rhe parric' « lu-'t' '.5' That it is goederidenceof pca“=- 

Sion hi' f'et-u declared br r-aui^ d- .rfi VTlien the question is simply one of 

title aud the nroifotV f\i iai.i-' is j-to-.*: of possession at a parricabr peitod. » 
sUTVeT-msp 1 :- aiid o. 2 hr to l»- ijo*r c ce - 1 evideiire^r; Bntiris notcords' 
sn^erdet'e .f po"es*io’ r- A 'urre.'-uup l« evidence of poss^sdon 
ner'jc jjar tn e th** ti ae at »hic’i the s’ln-'V was made.(9) 

B'lt eMde’i. r of 7>v-'.'e."'oi. however short is CTidence of title and if ftt 
lie. Cp of .u' the}' are alNOib^reJorecvidenre oftjt3e.(10| Thexe aresost 
ea-c* whuh '•pem to imply the coatrarT.(il) “ Bnt the proposition which Uw 
be dciuced from all the cases is this: a survev-map is cot direct eridecce of title. 

<1 Fuf I. o; itp cspief it-rTn Cij;. t-yan W! x. CVriJiy* 

CmoBj*rn**! •■'awTr, t>9t‘-ar (brealify cs**!) .Xa Jeiy-tra IttfM* 

ii9"V o'»*2'«»«l-e*pn •sd S O. S-O »cj «>* tiiel. n't 

fl.-il., FifU Er.. riX Jl«. .Itb El. a»d T'-f. 

FylSt “ Lvad-tiAldar. *34 Itp f»Uf<e3 <./ <7' CI«>^«r v. ^ 

Lisil.'H **4 Tpoi-i,'* A« to a»r>* e'ipt tL*a Hi cISrSi. j.'p *t p. 2M 

lio** of ti' fs-wry. s'* Ja*»9}'‘y Jf»2Vf r (Si t. F’«r*il«4 C tt. S- 

Dn’iaae'i Hy'M, S Cm ?*» ( 1*7®). /Vw. (lS4Ci, »a4 ff" • tr»«<ia ’■ty rt ** ***• ^ 

tXai V. Jajtt S3 Cm 535 (1*15) *ad fpctrij cf tip ««rt ia tip «*inP; 

.Y.y* to M. as. * 31 } jratrl* of J»fk»tia. Jm w Dia^i x. ra-» 0»«e, I5 TT. lU S 

X o' X. F*»»7» S fXomi Citai'x x Z/tni iltelyxjr C9*K S5 tt- 

w R.. 511. rjr (i«a5i. lu *53 (ISTp*. 

(5) ->o»« C»^3T X. GJ-»i Ci'-l-r. V C, 1. (P, Sfxm Ut! X. Zvcli>oai » f* 

tk /-r r^i!. 3.. •» jv 3r<7. S3 (IWj, 

pi /Im /'f »1'0 Art SXX1 o' 1*5* e-ttarul (!«) Si,^t JlotUtf x. 

Ual.. R-ayalJ. IV o' J«5-> (R. C-l: V (E. C.» TV. R.. 315 ^ P. N. JCUrr. Jm ^ 

of^ IS'jT (r.'we'l SsnPj). O^xw^n 3rr*iiai r. Eftxatn Claai'r, 6 tV. f— • 

it) Earn Serf,:, r, XxitA C»xx 4 rr. Tt. IlSMj . E«,^b ,9 v. E».M Gopd. 

J-M, tc tlSTSi. J-t IlStC); Ffm Santa x. .Voitti Ciaai" t 

(Ii I aiia Ci'-iHra!$ X. CSnritanf Sal-xi. Si, W, lu, juj ( I'. 75 ); /’«?■..«» r. A'lJriuai 
M. I:, 513 (1*73 1. TC. n.. »=; |JST6i; I*S t- iw*'"’ 

(6| c;»r A'..»'*p. Uanx X/4-T, !'♦ «. Il^ CJnvClrj. t5 W. IR Cm 5R3 (IS*'': 

33< t^laan Xo’itn x /.itrtannr /lAn. Cl'xx x. t~xe,ltry S!»!r.S£ C^tSiU-^* 0*^ 

to fU 3« (tx'.f PraUai S*a r. SaJia /MUta. txya x. liayxxa, -ft R, 570' - 

ftafl. : E. L. n. (!'. C). !«'• Cxia^xr (llj Claxin v. Eaflxa-xr O’'^ 

*. Tan CUai. IR TV. in. 3 (lS7H; l,r, I E, E in (A. C.1.3 (I-W*!. 

Cl'vrira-a r. CiVrefia 'r» .*•! «, S'lH-ln, fcp^prp-. eB*t Bftd..r»fiv»} mVi 

rn (l*75i; ^•'Iw XtAon F.-X x. Fama lo th- /kpr» <4 tUt r^rrifoW «*«?. « 

4»xt. 53: R. Rm 57 (1*77); JafitA Cimain iix tvaH ac-l tir BUj* bp-p I!i» iwy »*•/''* 
r. (1 Wl<y7»l..*.. 51 TV. R.317(lS7Si:ClO'-o of TipU. Et^ ST'i ’ 

r. Z4x>4, 53 «, t* FV- f.tAxa. 10 IV. H.. 23»(1*-’.*' 

«o*.. VtamlT T. taai Xnr-yaf Fami, 55 TV. C^tx^x tJ FafJalxx 1 . Irxxyx 
JU. *53 (I'Tt)- Cixaln X Jafa. T-. 53'* (l*55l. J, 

5 (U, SIS lt«71«l pi 15 t'., la fa'tmm ». r.,-}a!. 13 W. F-m 
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ill tho same antiv ns a decree in n disputed cause is evidence of title, for the Survey- 
Officers have no jurisdiction to enquire into or decide questions of title. Their 
iustnictions arc to lay do\m the boundary according to actual possession at the 
time; and this is what they do. ascertaining such actual possession as well as 
they can ; and, if possible, by the admissions of all ihe parties concerned. A 
survey-map is, therefore, good evidence of possession nccordiug to the boundary 
demarcated thereupon, and which may he taken to have been Admitted by those 
concenicd to l>e correct, regartl being had to what has been said about the nature 
of this admission in each p.irticnlar case. In several of the cases quoted this 
Court has (to my mind, very properly) refused to lay down any general rule 
as to the weight to be assigned to a survey-map as a piece of evidence : and m 
one case{l) a learned Judge of tWs Court declined to say whether in any parti- 
cular case maps ought not to he corroborated by independent e\'idence. 
.4 siirrcy-ump is t^cii rfiVcct cndcncc of po.«4f?.«ion ; and with reference to parti- 
cular circumstances of each case, the Courts must decide tehelher thts rvidence 
of possession is ‘ • mwipti'on o/ tiVff.”(2) And in 

Sifom Lot Saha . ' • * h Court said : “ We are not 

prepared to say • of survey-maps be sufficient 

evidence of title. Each case lutisl be decided upon tis oini merits." But thousb 
evidence of title, maps and sutvev-proceedings are not conclusive.{4) The 
rri\y Council have in a recent decision held that maps and siin’eys made in 
India for revenue-purposes are official documents preparetl by competent 
persons and with such publicity and notice to persons interested ns to be 
admissible and valuable evidence of the state of things at the time they were 
made. They are not conclusive ami may be shown to be wrong, but m the 
absence of evidence to the contrary they may be jndiciaily received in e>T- 
deuce ns correct when made.(5) This decision was followed in the under- 
mentioned case,(0) in wliich it was held that the object of the thnk map being 
to delineate the various estates home on the revenue-roll of tlie District, the 
entry in thak map that certain lands formed part of a certain estate becomes 
a relcNTint fact under this section, and such entrle^ in thalbust maps are evidence 
on which a Court may act. It is open to a Court to hoM that the ^vame state 
of things existed at the time of the {H^rmaneiit settlement. As lo compxan^on 
of land with map.(7) and of lAol- map with curvey-man (i?) see the cases 
ineutionod below. In the undermentioueil case it was ArM th.vt a thakbnst maj* 
W.IS not onlv'cvadcnce but verv good evidenee ns to what the boundaries of the 
jiropertv were at the tune of the j'ern.snent settlement and .lUo as to what 
they (bv the admission of the partiesi were in when the survey was 

nndtf and maps prep.ired.(9) As to map* tn *ub'-equent suit admitted 
to bo correct in prior arbitratioii-proc«^ing*.(10) and os to the amount of 
nccuracv to be cvpected in a Ihok mip (H) see the underiiieulioned ca«e<. 


M-* ll^OU *0.1 ••• S,*/\ \ 

Jtfatpj lOiW 111' vv N. SO. 
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And ill a recent ca.« where tlit ownership of land was disputed and the plain- 
tiff produced sur\'ev-raap% of the year 165‘i-1653 and also a Ihalbu^t map which 
contained a statement snpporting his case, and it was shown that the predecessor 
of the defendant had had fnll notice of the thnl proceedlncs. it was held that 
the evidentiar}’ value of the plaintiff's th/ilhuit and surcey-maps was CTeat»T 
than that of an unsupported snrvey-man of the year 1655-1856 produced bv 
the defendant ; and that the statements of zemindars or their agents contained 
in thalhist maps may amount to admisstons that the land belonged to one 
village, and that such admissions should be greatly relied on as made at a time 
when there was no dispute as to boundaries (1) 

E^dentlal “ Thnk maps are, as has been pointed ont in many decisions cf this Court, 
soi^ey- good evidence of possession , but the valne of that endence vanes enormously. 

In the case of a thaJ: map contaimne definite landmarks and undisputed boun- 
daries siemed by the parties of their accredited agents and repre.«entmc and 
which has been brought under cnltivatioa. and is in the po«.«e«sion of raiiats 
whose names are known or can be discovered from the retnindary papers, a tJinL 
map is verj' valuable evidence of possession. Bat the value of such a map i' 
greatly diminished when wc find that there are no natural landmarks delineated 
thereupon ; that the land was jangle when measured ; that the boundaries are 
not discoverable from a mere inspecuoc of the n*j»p : and that neither the 
zemindars nor th-ir agents have bv their signatures adiiatted the corrcctne-s 
of the t}Kil."{2) “ The officers engaged lu -urvey-operations are required to 
seek the co-operation of the parties interested iii the measurement. esc 
parties are to be induced, if practicable to make themselves acquainted with 
the contents of the tlah and Ihosrn plans, and to sign them or state ihcir 
objections in wTiting. Persons who are famih.sr with what takes place in 
these provinces when Survey Officers commence operations m c locabtN are 
well aware that neighbouring propnetora do. os a rule, earefullv watch 
their proceedings ; and if the persons interested consider that the bociiflarj 
demarcated by tho<e officers between .any two estates is incorrect, thev take 
imtnedwte and prompt action to object and to luve the map rectified We 
must then look at the matter somewhat in this way: The proprietor* if 
estates have reasonable notice, and may be presumed to be wcl! a i.\re 
that the boundaries are about to be demarrated upon a map made bv- imperial 
Government Officers, and which is by Consent and usage regarded as importaiiT 
evidence In cases of boundarv’ dispute ; they ore invited to co-operate .•‘jid to 
point out to the Survey Officers A\hat they admit to be true boundaries betw een 
their est3te«.(3) If they or their anents point out the boundaries, and the 
' ' ’ ich 15 then 

• correctness 

. . . . jents do not 
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ri W. r,., 113 (IS7II (nap not ebp-rtnl to), onj 
5 t*.. rIC. oali / SofofTX T. S*eT*1iry o/ 

^t. S3 c-. t'.:. Sir (I"-**). 


(3> S>t rRn»rl« of Jadiioo, J . m i ■ll.n.r 

Fijtlaif* T. Intfj i W )*._ ;jj 

(ISAVt 

(4| !%. at p. SIS. Th» map tlioo* tl,4t at 

tt«- time of lh»- »TjrTfy. t!.» jUiatiS al^n- laal 
claini lo Ibn lar-1 an<l that no nir <!i*|i 3 tri] 
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rnpie* of and .■< ficld-booV of tlir Snr\-cy Dojwrtmeut werv ns-oivinl \u 

fVidonce.fl) Bayler, J., tomarkins tfir.t th^M' jv\pors arc the m'oTxf' 

onf of Kfii'ch n simry-mnp i« inn-fr oKff nrr or» 7 t»fl//i/ tY'Htyi'Hrff parft of th' Hio;> 
and e\'idence of tic (act of demaTcation o( Und# and propertic-' inca^unni and 
surveyed at or about tbc date of such map and for the purposes of tlv !?tatc and 
lUiinlcd questions respective'y • that notice of their beius: nude i« issni^f to the 
parties, so that these records cannot be said to be m.\dc in the absence of jutties ; 
for legally thev were present when they had the opportnmtv of borne present. 
This was a decision under the 1 Ith and ISth sections of Act II of IS-'iri . but on 
the view there t.ahen of the nature of c/iiJJa^< thev would also had l>eeu 
admissible under thu sectnm. But whether admissible or not under thu 
section as component parts of m.aj>s or a-* plans, ’‘a rhittnh of the revimue- 
snrvev is a jiubhe record 1 1 : . the record of puhhc work carried on bv a public 
ofiieer — the Mipennteudent of Survey — under the directions of the liO\ernniout 
of Beiiual "'(’2) and t' therefore admissible under the thirty-fifth section (dl 
\»\' chiVah morco\cT if nude hv the persons and under the cimmist.mcos 
incnticned in the 18th section mav be admissible under tliat section ns 
doeumentarv admi'«iuns or under the ISth section ns an nA<ertion of nclit.ff) 
The Privy Council m thecase ol Ccloierte .^im/jA \ UrtriihU 5rnl.(r>) sp.'ak of 
f/ji»/oAsns 110 cNidenee of title in boimdury disputes between ri'nl puiptictors 
ir^eii (hrtj arc tnlhout fttr(hrr account. iHlrodi/rfnin or imfieoliou " Uv those 
words.” said ftobhouse. .1. “ it seems to mo. their T-ordshi^is licld tl.nl if 
cAiffnAi are relied upon without anv aceount piveu or venticntion nude of 
them, (hen the\ are not to be consiilereil as evidence . but !ier\* an nceoimt 
was given of the cAiifoAs a id that were properly introduced uml ^en^le«i. and 
therefor* that remark of their Lordships does not seem to me to appK to tin* 
chitlnh now before us. The\ were tberefore. I ildiik. jirnperl\ iiseil ns 
evidence in this case ”(C) " It may here be observed.” «ays Sir. Pield " that 
the reports do not nlwavs show what was the precise nature of the chtUah 
ofTerea in tvidenie in each particular CA«o; ami to this ni.iy lie nttrihiitahle 
‘OiiH* of the diftcrence of opinion which seems to prevail upon the subjeet lu 
<|uesttoii. There is, and ought to he. a wide distinction ns reg.irds liotli weight 
and adimssilnlity. between the cAitlaA* and other niensureu'nuit-papers of the 
n’seiiue*s*m'ev of the couiitty*. designed andrarTiedoutnsnn e\ecuti\e net of 
State ■ the similar paper of a deccimi.i1 survey made under the provisions of 
Ac* IX of IRI7 {v. nn/e) ; thecAifmAs of a niea®UTOinent of n pirtieulnr Ums 
Mc/ifd made by Government ns rmumfnr ; (7) the chitlah^ of n measnreiiient 
made hv ft pritatc reimndarfS) at a time when the relations betwi-en him and’ 
his r<i\ijntg were frieiidiy : and the cAiffoAs of a mensiireiuent made b\ tlie Rauu* 
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Cfmtn7rtr when disputes I'.ad nrisfUa'* to cnham'einent «>( n‘iit«. If the original 
records ot the rcportcil ca^e-* were examined w*th referenre to this distinoton, 
it is more than prohahlo that am* seeming difTerence of opinion may he found 
reconcilable with sound and nnifonn principle.”(l) Where chittnh^ wore pro- 
‘ ‘ ‘ ■ ♦ ’ . ’ . ’ they 

■ ■ ■ • ■ they were 

■ • ■ ' ‘ een present 

when, with their assistance, a purtaJ (nc«, revised) measurement had been car- 
ried out in the village (2) 

37. When the Court hits to form an opinion as to the exist- 
ence of any fact of a public nature, any statement of it, made in a S®? o?pt 
recital contained in any Act of Parliament or in any Act of the{.‘®j,^J°|^ 
Governor-General of India in Council, or of the Governors iu®**5rotiflc 
Council of Madras or Bombay, or of the Lieutenant-Governor 
Council of Bengal, or in a notiBcation of the Government appear- 
ing in the Gazelle of India or in the Gazelle of any Local Govern- 
ment, or in any printed paper purporting to be the London 
Gazelle or the Government Gazette of any colony or po&.sDssion of 
the Queen, is a relevant fact. 

TIus section applies also to any Act of the Lieutenant- 
Governor in Council of the North-Western Provnices and Oiidh, 
the Punjab, or Burma. (3) 

Pplnclple. — ^These documents are admissible on grounds similar to those 
on which entries in public records are receh ed. Thev arc docnniLiits of a public 
character made by the authorized agents of the public in the cours-e of official 
duty and published under the authority and supervision of the State, and the 
facts recorded therein are of public interest and notoriety. Moreover, as the 
facts stated in them are of a public nature, it would often be difficult to pro%c 
them by means of sworn \i itnesses.(4) 

g. 3 (“ Fac/.”) s* 78 {Proof of Xotifirations.) 

8- 3 (“ Rflevanl’’) ^ 8l (Pwnm/ifi07i as to GttztUfs, A>irs- 

8. 57 (2) {Judicial notice of Acts.) papers and Prn-nfe Jrta ) 

Stepli. Dig., Art. 33 ; Tnylor, Ev., § ICGO; Starkie. Ev., 27S ; Fo«cw, X. I*. Ev., 

187, 18S; Phipson, Er., 3rd Ed., 2114; 31 32 Vic., Caj*. 37(TllpDocuDlPnta^y 

Endenc6 Act, 1808, amended by the Documentary Evidence Act, 1SS2); Act I (Mad.) 
of 1807, 8. 7 (recital in any Act of the Governor in Council of a public nature U prind 
evidence of the fact recited) : ActXXXlof l&iZ (Gazette of India): l!&12Vic., 

Cap.21, 8.82 (Insolvent Debtors): ActXXlof 1879, g.5(Foreizn Juri'<liction and 
Estradition). 


COMBIENTART. 

The fact a-s to the e.\isteiice of whiih the Court has to form an opinion must 
be one of a pulhc nature. A simibr expression occurs in section 42. jmst, which Kotia«? 
speaks of “ matters of n public n.\tiire.”(5) The Gazette of India, the organ 


(1) FieVl, Ev., r*} Taylor, Ev . { 1591 , SuAiv. Ev . ITS. ST3 

{-I iVl»« Ptriiad T. Rim I'» "* « . 

413 (jsas). 1*1 r. A'rfrt to M. 13, 3i (I>. t»l, 

(3) Added by •. 2, .Act V of IS’’’' 


and 42, 
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the Governineiit of India, was first pobllslied in 1863 only. Previous to that 
(late the notifications of the Government of India were piihlished m such of the 
GazetUs of the Local Governments as was necessary. By Act XXXI of 186.3 
[nibHeatiou in the Omette of India was declared to have the effect of puhlica- 
tion in any other Official Gazette in nliich publication uns prescribed by the 
law in force at the date of the passing; of the Act.(I) In the case of the /?. v. 
Amni(ldin{2) the Onztite of India and the Calcutta Gazette containing official 
letters on the subject of hostilities between the British Crown and Mahonied.in 
fanatic.') on the frontier wtre held to have been rightly' admitted in eMdonce 
under the sixth and eight hPCtions(3) of the repealed Act II of 1855 as proof of 
the commencement, eontmuaMon and determination of hostilities. It was 
further AcW that it was not neecssarv that these documents should be interpreted 
to the prisoner. It was sufficient that the purposes for which they were put in 
were explained In the siibseijm-nt trial of tlu* U'uhabi conspirators at Patna, 
the was used m evidence for a situilar purpose (4) According to the 

Knglish rule a rccit.il in a public general Act w m general primd facie, but not 
conclusive, evidence of the facts recited, bce.iu^e in judgincut of law every 
siibject is privy to the making of it but a private Statute (though it contains a 
cl.iuvj requiring ittn be judiciallv noticed asapubbe one) is not evidenced at all 
against strangers cither of notice, or of aiiv of the facts recited. (5) The present 
section draws mi distinction between public and private Acts of Parliament, 
merely requiring that the fact sjxiken to in either sliould be of a public nature ; 
but of course iicUIkt III the ca'.e of the A<ts nor of the C/'asc/trs m the section 
mentioned is any recitnl therein cont.iined conclusive of the fact recited unless 
expressly docl.ircd to be hO and knowledge of a fact olfliougli itbcof a publio 
nature IS not to I*.' toncluHivelv inferred fmni a notification m the Gazette it is 
1 question of fact for the <Ieterininntioii of the Court. (C) 

ByStAtate Thus hy tiie Docunientarv Evidence Act(7) the Gazette is iimdc iniiufl 
hM been*** cviilpncc of any proclamation, order, or regulation, issued by Her .Majesty, 
expressly the PrivT Council or anv of the princip.-tl departments of State. So also, l»y 
ev"dene«of section 82 of tlie Insolvent I)ebfor\ Act. the production of the Lnntlontriizrite 
raiTuere Containing tlie notice mcntion'-d in the se<tion is sufficient eenfrncc of the filing 
of petition, adjudication, confirnutioii or revocation thereof, and of the dates of 
the same procee.lings respectively, and, in the case ol any adjndicntioii. of the 
date of the petition on which the snine is grounded , (8) and a notirication in 
the Gazette of Iiulin under the fifth section of the Forciun Jurisdiction and 
Extradition .\ct is concfiisiiv proof of the truth ol tlie matters statad in the 
Xotificatioii.(9) 

OAzettesAB The Gazettes and Newspapers ore often evidence as a niedium to prove 
notices, as of the dissolution of a jiartiiership, winch is a fact usually notified 
notice. Ill that iiiaiuifT. But, unless the case is governed by some special Act, such 
evidence is very weik without proof that the p.irty to l»e affectetl liy the notice 
has probably re.nl the p.irticnlar GnztUe m w Inch it is contniiud, e rj., that he 
t vkes It 111 or nttemls 1 reading-room where it is taken, or has shown knowledge of 
other matters contained in the .s.-ime number, or that it is a publication with 
which it is Ills duty to be familiar, or the like , but the mere fact tliat the p.iper 
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circulates in ht^ ncinlibourliood Knot Hiiffiririit.(l) Morrmci, lu tlir mwt of iliotii- 
who dissolve partncr^lup, it is inciinihrnt U|iiiii tlieiii lo yivo to old • iinfooo’in ol 
the firm flft express nnd specific notire fir eireH/nr o/ of/noiwnt' f;.'/ I odni 
section 350 of the rcpeal^’d Act Vlll «»f !8W Pron'diin-J flit- (Jovi iniot hi 
Omclte containing tiie adNcrtispinent of hale, niid n pritififi |i<ip<o pui poll Hip in In 
tlic conditions of sal'- alliidefi to in the fiV/r///r, nnd K'lHd fioin fin Miii*lii'i' 

Office in the nfltnc of the Master, were odmitted in evi'lenee t«» piove l!n' mliuit 
conditions of the deed of •■nlc.f^) Notui* of « re»»iliilHHi for WHolli/p up n 
Companv voluntarily must aho lie (.'iven fiy ndscrUi-enn'iil in Ifir l.mui 
OfTcial in certain rases fir tlie In^oUvnl Ifi-fifof'« A/l.ffi/ »»"! 

certain orders made thereunder will affert » re«fit«fs afl^r jHoof of /lo/i'cp/vio 
and the lapse of a certain time.fC) 

38. ^^^len the Court has u, form nv o/r/nion as io a fii'// f'*:Uvi^n‘.y 
of anv countrt*. any ftatf'morit of nu'h lav/ ronfaino/f jo a 
purponiDg to be printetl or publbh'-'l nm)/'r umhoniy of 
Government of stich country aiM to foiir/in any r<i>h lav-, 
and anv report of a nilins of th** Couii>5 of j-u'-h fomiUy fonU.U)- 
ed in a* book purpcirtins to fyc a of >'y.h t^Atnyr, h K'h ' 
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of Parliament, it ma}- lefuse, if called upon by any person to Jo so, until such 
person produces any such appropriate book or document of reference as it may 
con‘'idcrnccessar)’ to enable it to do so.(l) Statements of law Man tho«c 
contained in Reports must purport to be printed or publislied under nulhoriUj. 
So a statement contained in an unauthorized translation of the Code Napoleon 
as to what the French law was upon a particular matter was held not to he 
relevant under this section (2) but reports of rulinfis need no the so published, if 
only the book containin)! them purport to be a report of the rulings of such 
country. As to the presumption of pemuneness of the books in this section 
mentioned, sees. Sl.jioat 

‘ they administer, 

a departure from 
1 opinion has been 

obtained under the statutory procedure mentioned beh w) be proved asa fact by 
skilled witnesses, or (m the >'ase of forciiru customs and usapes)(l) by any witness, 
expert or not, who is acquainted with the faot ami not by the production of the 
books in which it is contamed.(5) lii India also Foreign Jaw may (m addition 
to the mctliod provided by this section) lie proved by the opinions of persons 
»>ncrially skilled in such law (0) Fuitber there exists a statutory procedure for 
tlie asceTtainment of Foreipii .md Ooloiiia! law 13y :.’2 and 2.'5 Vic , Cap 63, 
a case may be stated for the opinion of a -.uperior Court in any of Her Ma]rstifs 
ifoniiuions to ai^certnin the law of tliat pAit,(7) and by 24 and 25 Vic., Cap. 11, 
a similar case may he stated for the opinion ol a Court in any Forctijn State w ith 
which Her Jlajesty may have enteied into a Convention for the ascertainment 
of such law ,(8) nnd as to judicial iiptuc of the territorial extent of thejunsdte* 
tion and sovereignty exercised de heto ^co “ The Foreign Jurisdiction Act, 
1890.”(9) 


dj y. 57, 

(2) Chruhan DrUnnxj, .M 0., PU (ISW) 

» c .3 0 W N , flU 

l3) V dffinilion o( ‘‘Fornjjn (loiirt ” foil 
I’f Cod-. * 1, p 3J. 

(1} L>nilo \ DtUmrio, l C 11,216 

iV/nijf faff, II C & K, 111—117, Inn- 
JirioKtlt V. TtdUuKn, 8 0. B , 812. 

(3) e'awr J’ttm'jt Cast, *upr»; JTiw/jrii i. 

Co»|i. ITl; r.wcoc.N 1* Et. 119— 
121 : liiiltr V. t’ahr (IPllT), 1* 3JJ(f^prrtP>ul<Tirr 
rr'|<><rwl to pro«p thcTAtiJily p( torojni marnit^) 


t6) « • 45. /jotl. 

(7) los*» r i'niietu Vttinrta, 1 Jur O S 
li>9. in »hwh thp Court ot Chfincpry m Etiirlind 
foruftrdpU n r(uc on Hindu I.iiw to tho i''uprein» 
Court ot Calpott* 

(8) Tbis Act I* tfttU'd to tx- praciicallj * JphU 
letter, as 00 tloii^cntion hut ercr been niade lo 
|Hir«u«oc« of it. l*hlp.on, E»., 3rd Ed, 342. 
S«e «lso 6 4 7 Vio , Cnp. 04, | 3 . ond f{ 

«/. eWam. 3 B . 334 (ISTSj 
{») 57 ft 54 \ .‘ct , r 37 



[HOW^MUCH OF A STATEMENT IS TO BE I’BOVED 

** While on the one hand, m the case of a statement in a civil or criminal 
proceeding by svay of admission or confessioii, the tchole of it must he taken and 
read together, since thus alone can the whole of that which the person making 
the statement intended to coiney be certainly arrived at : and since it would 
be obsiously unfair to take that only which is against the interest of the 
declarant, while the Aery next sentence might contain a material t|nalificatioii, 
on the other hand, great prolixity, wastc.of time, and not seldom injustice, 
might occur if esidence of inatters (often otherAMse inadmissible) were 
allowed to be given simply on the ground that the ahole of the documents 
or conversations must be before the Court. The hitter is, therefore, consti- 
tuted the judge of the amount which may h? given in evidence of onv 
document or conversation. The discretion is to be guided by the principle 
of letting in so much, ard so much only, a.s makes clear the nature and 
eflect of the stuteracut and the circumstances under which it was made.(l) 

39. When any statement of which evidence is given forms 
part of a longer statement, or of a conversation or part of an«?venwi.ui 
isolated document, or is contained in a document wliich forms 
part of a book, or of a connected series of letters or papers, cvi-feauoii.'d*' 
dence shall be given of so much and no more of tlie statement, CeojVV’lr 
conversation, document, book, or series of letters or papens, as terH"ou ' 
the Court considers necessary in that particular case to tlie fiil)^“"^ 
understanding of the nature and effect of the statement, and of 
the circumstances under which it was made. 

Principle — The rule laid dow u by the present section (whicli is to tin- h uui 
effect as the English law on the same subject) is founded on the gem-r.il j-rotii ■' 
of convenience end justice {r. Introduction. $upra). 

ss. 21, 23 (Proof of Admissions.) tion ; Goss-exainlnalion ; Jo , x , 
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extratt put iu oxpTCssly rcftr to other documents, these mav be read b18o,(I) 
but the mere fact that remaimng portions of the papers or \)ooks mav throw 
light on the parts selected by the opposite party wdl not be sufficient to 
warrant their admission , for such partv is not bound to know whether thev 
will or not. and moreovcT. the light may be n false one ”{2} It may be 
inferred, it has been said, from this section hoM' much of a pobce-diat}- may 
be seen by an accused person when it is used to refresli menion or to con- 
tradict the police-officer. In such case the accused pirson is entitled to see 
only the particular eatrv and so much of the special diary as is, in the 
opinion of the Court, neccssan* m that particular matter to the full under- 
standing of the particular entry, so used and no more (3) 
uonversa- * same rule pre\-ails m the case of o conrcrgnlion m which several dis- 

tlon tiuct matters have been discussed , and although it w as at one time held, on high 

autbonty, that if a w itnesswere rpicstioned as to a statement made by an adverse 
party, such party might lav before the Court the whole that was said by him m 
the -same conversation, even matter not properfv connected with the statement 
deposed to, provided only that it related to the aiibject-matter of the suit(4) 
yet, a sense of the extreme injustice that might result from allowing such 
a course of proceeding has induced the Courts, ui later times, to adopt a stricter 
ruie. and if a part of a conversation i& now relied on as an admission, the adverse 
party can give m evidence onlv so much of the same coiiv ersation as may exp/am 
or quahjy the matter already before the Court ”(5) It is settled law , that proof, 
on cross-examination, of a detached statement made by or to a witness at a form- 
er time does not authorise proof bv the party calling that witness of all that 
was said at the same time, but onlv of w ranch at ten be m some way connected 
uUk the statement proved (6) Tberefotc, w-here a witne'is has been cto«i-e.\am- 
med as to what the pfaintifT had :>aid in a particular conversation, it was held 
that he could not be re-exammed as to other assertions, made by the plaintiff 
in the same conversation, that vere not connected with t)io assertions to w Inch the 
cross-examinations related, although they were connected with the subject- 
matter of the soit.fT) 

letters ^Vlth regard to letters it has been held that a party may pat in such as 

were written by his opponent, without producing those to which they were an- 
swers, or calling for their production ; because, insuch a case, the letters to which 
those put in were answers are m the adveisat}*’s hands, and he may produce 
them, if he thinks them necessary to explain the transaction (8) But while 
this IS the strict rule, yet in practice if a party reads a letter from his. opponent 
and is in posaession of a copy of his own letter to which the opponent ’s is an an- 
swer. he is expected to read both. If a plaintiff puts in a letter by the defend- 
ant on the back of which is something writteti by himself, the defendant is en- 
titled to have the wholeiead ;(9) and where n defendant laid before the Court 
several letters between himself and the plaintiff, he was allowed to read a replj' 
of his own to the last letter of the plaintiff, it being considered as a part of an 
entire correspondence.”{10) 


(I) ShiTUt T BhrUtian. lO A. t C. OOO, SnS 
Tli( rifmoce inrorporalM fhr lo^hrr 

Jnh^’oH r. 4 E-p . 21. Fotranor ». 

Hw^n, I Camp, 171. 

(.’> .'.faryf v, au}Di, 6t<0— M*Ss 

Tftjlnr. E» . I 7U. 

ni n v.Ho««».l9A.4'»S{ia<»7)i«rEd*ir,C.J 
TUf co«. 2 B * E , 2W. MS . ptr 

C. J 

(SJ /’nar« V \ i E . «2T. €3*. 613. 

T»v!<.r. Er . I 733 

t'O />>»« bnmo, auiTTa, ft27 ; r. 

11> A E, WO. 


<7) Tailor, E\ , 5 H7-I Pnnet >• {•amn. 
oRpra, 677 In t»se the opinion of Lord 
TonterJen m Tie Qxeen’^ Care (2 B A B , 2M). 
th«t evidence oE the whole conversaKon, if ccaj- 
nected with the gutt, was adroisgibic, though it 
rtlAre<i to mttitef* not IwichMl m the troM-e-t- 
smtoMiou, «»* coDwierod and o^erm!«L 
(8j Lent Bamjmote \ Tayhr, I Esp , 227 . 
t>r V O'cen, 3 C A Kir . 72. 

{9} D»jlt»li Ofrfrf. 5 0. & 1’,, 23S. 

(|0) Tirlor. Er., J 731 . tioe v. Dey. 7 C. & I’.. 
710. 



JUDGMENTS UF ('(M'UTS OF JUSTICK WHEN KKIiEVANT. 

TnANSACTiONs iniroiinccti'd the factt m ihmu- are. according to the 
general rule of rcle\aiicy, inadmissible iii evidence. Judgments in Courts of 
justice on other occasions form, ho\\e\cr, in cectniii cases, an exception to the 
exclusion of evidence of transactions not specifically connected mth facts in 
issue.(l) Sections 4(1-42 declare when, and in what manner, judgments, orders 
and decrees are admissible Judgments, orders and decrees other than those 
mentioned m these sections a re irrelevant, unless the existence of such judgment, 
order or decree is a fact in issue, or is relevant under some other provision of 
this Act.(2) Judgments are either domestic or foreign, and eitiierof these mav 
be 111 pcrsoumii or in rein. 

(a) In the first place, all judgments are conclusive of tbeir existence as 'Th® senera 
distiiiguisbcd from their truth Thus if the object be merely to prove the exis- ing^ jodg.' 
teace of the judgment, Its date, or Its legal « ' '' * 

of the decision rendered), the production o 
is conclusive evidence of the facts against : • 

the law- attributes unerrmg verity to the suhslantitc as opposed to the judicial 
portions of the record. And the reason is, that a judgment being a public 
transaction of a solemn nature, must be presumed to bo faithfully recorded. 

In the siibsfaiUii'C portion of a record of a Court of .Tustice, the Court records or 
attests its own proceedings and acts. Quod fer recordum frohatum, non dehet 
cise negaiuin. In the judicial portion, on the contrar}*, the Court expresses 


in this connection where the record is matter of inducement, or merely 
introductory to other evidence (5) 

(i») All judgments are coiiclusise of (heir truth in favour of the Judge, 
that is, for the purpose of protecting him svlio pronounced it and the oflicers 
who enforced it.(C) 

(c) The admissibility and effect of judgments wbeii tendered as evidence 
of their truth, that is, as evidence of tbc matters decided, or of the’ grounds of 


(IjSlcph Intro4, IW 
(2) .S. 43, poM. 

(3| CAanVrn -StflA, II U. 

X., 40i. 410 (IWM). 

(4) T»Tlor. Er.. { 1667; n«i. K» , I 3'*w; 
St^l'li. Dig, \rt. 40; I’hi|>*oo, K»., an! W • 
W, LE 


3V)-3S9. r M 43. 

(3) St€ a. 43. 

(S>Ta.rlor. Et . {$ IMU-HT7. Sifj*. II.? , 
-Irt. 43 ; KoMW. X*. 1*. Er., Sl4. 703. 1194— ITi)! . 
»r Art WHt uf IS-Vl 
J7| f" 41. Soitan. Er., Sort. 

24 




JUDGMENTS OK (’OUHTS OK JlSTIfK WHEN UEEEVANT. 

TiiANSArrioNs uncomicctcd ^\^th the facts m Is^llc are, ntcurding to tile 
^'ciieral rule of rc)c\aiiry, mndmissible in evidence. JinJ^nienM in Courts of 
justice on other occanons form, however, in certain cases, an exception to the 
exclusion of evidence of transactions not specifically connected nitli facts m 
issuc.(l) Sections 40-42 declare when, and m what manner, jiidfrments, orders 
and liecrees are admissible. Judgments, orders and decrees other than tho.se 
incntioiicd in these sections are irrelevant, unless the existence of such judgment, 
order or decree is a fact m issue, or is relevant under some other provision of 
this Act.(3] .fudgnicnts are cither f/onicstic or foreign, and either of these may 
he tn personam or m rem. 

(a) In the first place, all judgments are conclusive of their existence as Tb® genera 
distinguished from their (ruth. Thus if the object be merely to prove the exis- ingt^ojuds- 
tence of the judgment, its date, or us legal consequences (and not the accuracy 
of the decision rendered), the production of the lecord, or of a certified copy, 
is conclusive evidence of the fucts against all the world, (3) In other words 
the law attributes unerring verity to the sulstantnc as opposed to the judicial 
portions of the record. And the reason is, that a judgment being a public 
transaction of a solemn nature, must be presumed to be faithfulh* recorded. 

In the suhsfa/ilii'c portion of a record of a Court of Justice, the Court records or 
attests its own proceedings and acts. Quod per recorduin prohntum, non debel 
esse negatum. In the judicial portion, on the contrary, the Court expresses 
its judgment or opinion on the matter in question, and ni forming that 

h, 

fo 

proceeding in which it was pronounced, is only r« inter olios jWicota ,* ami 
hence the rule, that it does not bind, and is not m general, evidence, against 
uiiyone who was not such party or prisy-fJ) So also judgmentsareadmissiblo 
111 this connection where the record is matter of inducement, or merely 
lutroductor)' to other cvideuce.(5) 

(h) All judgments are conclusive of their truth in favour of the .Tudge. 
that is. for the purpose of protecting him who pronounced it and the officers 
"ho enforced it.(6) 

(c) The admissibility and effect of jiidgmeiita when tendered as evidence 
‘d their truth, that is, as evidence of the matters decided, or of the' grounds of 
the decision for the purpose of concluding an opponent upon the facts deter- 
mined, vary according as the judgmentsarc (as they are called) in rc»i or in per- 
roiiam. Generally speaking, a judgment in rem is one which binds all the world 
ami not only the parties to the suit in which it was passed and their privies. 

It belongs to positive hiw to enact w hat judgments shall have such a character. > 

Accordingly, the Act declares (7) that a judgment, in ortler to have this effect. 

SS'»_3.J9j r. •. «. •' 

(3) Stt • 43. ^ 

(«) TayUir. Et., Itfc'l-lflT-.’. Su-j4. Di 
Art.43;i:«ro«.X. r. Er 1I94-1?> 

Act XVIII of IV-K / 

|7) S 4i, ttr Norton,' , 


(1) Stfpb. lotroil , IS4 
15) .S. 43. po^. 

(5) .ibtiiJ, CMan-iri t. PufU, .Nd/4. ** V. \\. 
N.. 402. 410 {la/Mj. 

(4) T»jlor. Ev.. I 1687: 1W». . J 

Dig. Art. W; rhi|«.>n. K».. 3nl E,1 . 
W, LF. 
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JUDGMENTS. 


must have been pronounced by & competent Court in the exercise of Probate, 
JIatrimonial, Admiralty, or Insolvency jurisdiction. Such a judgment is coii' 
elusive of certain matters against all the world, and not against the parti<"; 
and their privies only. On the other hand, tlie judgment in personam (or the 
ordinary judgment between parties and in cases of contract, tort, or crime) 
of a Court of competent jurirdiction is conclusiveproof, in subsequent proceed- 
ings, between the same parties or their pr.v cs. only of the matter actually 
decided .(1) but is no evidence of the truth of the decision between strangers, 
or a party and a 8tranger,(2) except upon matters of a public nature in w hich 
case, however, they are not conclusive evidence of that winch they 8tate.(3) 
The reasons of this rule are commonly stated to rest on the ground expressed 
in the maxim )cs tnfer alios octa tvl ^udteata alien nocere non debel, it being 
considered unjust that a man should be affected, and still more that he should 
be bound, by proceedings, m which he could not make defence, cross-examine 
or appeal (4) 

Foremost among the judgments, orders and decrees which are declared to 
be admissible by the following sections are those which have the effect of 
barring a second suit or trial (5) Thus judgments, orders and decrees may 
be relevant for the purpose of showing that there is a Its pendens, (6) or that the 
matter is res judicaia,(7) or that the claim advanced forms part of a former 
claim or that the remedy for which the plaintiff sues is one for which the plam- 

tbe same cause of action.(8) 

‘ exercise of Probate, Matrimo- 

. . . j declared to be relevant and 

conclusive proof of certain matter8.(9) The general nature of these judgments 
Is not to define a person’s rights against the particular indisucluals who ate 
parties to the proceeding, but to declare hia status generally as against all the 
world. And the broad principle of the rule is that public policy requires that 
matters of status should not be left in doubt, and a decision in rent not merely 
declares siuius, but ipso /«cto renders it such as it isdeclared.(lO) With the ex- 
ception of such judgments, there are no judgments conclusive m Indian Courts 
against persons other than the parties to the proceedings or their representa- 
tives, (11) as to the facts which they declare or the rights which they tonfer. 
There are, however, such judgments, namely, those relating to matters of a pub- 
lic nature, whicb,(12) though not conclusive proof of what they state and not 
binding upon anybody but the parties to the proceeding and their representa- 
tives, may yet be considered by tbc Court by way of evidence as to the facts 
with which they are concerned. Thus, in a suit in which the existence of a public 
right of way is disputed, a judgment between other parties, in which the 
existence of the same right of way is affirmed or negatived may be put m as 
evidence of the existence or non-existence of the right ; though the party 
against whom it is employed will be at liberty to counteract it. if he can. as 
be would any other piece of hostile evidence. Further, apart from their ad- 
missibility under the preceding sections, the existence of a judgment, order 
or decree may be a fact m issue in the case or a relevant fact Under some of 
the other provisions of this Act as to rclevancy.(13) Thus where A sues B, 


(1) Set t 40, put 

(3} T. tb , I 43, pet, illusts (a). (&). (e) 

(3) S. 42, , where the res<or» for this £<• 

ception ore eon«idered. 

(4) See Phlpson, Ev., 3nl Ed , 3S4, tiheie the 
ground] of this rule are coniideml. 

fS) 8. 40, ijuar. 

(fi) Ci». l*r. Code, Part I, s. 10, p OT, are a, 4(1; 
(7) ib.. Part I, an 11—14, pp. 37-09, Cr. Pr 


Code, s 403 , «ee a 40, piet, Teerntee irilbi/ Co r. 
Halt (1009), Times L R , e 25. p 233. 

(8) CiT I*r Code, 0 n, r 2, p 649, g 40, 

^(9) S 41, pH 

(10) See aote to a 41, pel 

(11) Noiton, ET., 204, 214 
(13) S. 4^,' pemi. 

(13) See • 43, joet 
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Iiecaa«« through B's fault .-1 has been sued and cast in damages, the judgment 
and decree bv which such damages are given is a fact in i<siie : or where B is 
charged with the murder of -I, the fact that --I has obtained a decree of eject- 
ment against B may be relevant as showing the motive in B for the murder of 
.-1.(1) Lastly, as fraud is an act uhieh \itiates the most solemn proceedings 
of Courts of Justice, and as a judgment delivere<l by an niconipctent Court is 
a mere nullity, the Act provides that any partv to a suit or other proceeding 
may show that any judgment, order or decree, which is relevant under sec- 
tions 40 — 42. and which has been proveil by the adverse party, was delivered 
by a Court not competent to deliver it. or was obtained by fraud or 
coIlnsion.(2) 

40. The e.xistcnce of any jiulgment, order or decree, which 
bylaw, prevents any Court from taking cognizance of a siiit(3) 
or holding a trial, is a relevant fact when the question is whether 
such Court ought to take cognizance of such suit, or to hold such second suit 

. , o ^ or tniu 

trial. 

Principle. — See Introduction ante and Notes, post. 

M. 41 — iZ{Judgmenl3,or<hrs,an(I<{tertrs.) s. 3 (" Ktlevant.'') 

H {Fraud : icnnt of )uri*(IieUon.) s. 3{“Fael.”) 

® 3 (‘‘Court.”) ss. 74, 7G, 77 (i’l/Wi’c donimenl*, 

(ertifitd fopies.) 

Steph Dig., Arts. 30 — 47 5 Taj lor, Ev,, § 10$4, tt stq.; i^mith'a L. C. A’cte to 
Duchess of Kingston’s case ; Field, Ev., 235— 319 ; Estoppel by Matter of Record • 

in Civil suits in India by L. Brougiiton (1805) ; Tlie Law of Estoppel in British India 
by A. Caspersz (1893) 5 The Law of Bt^Juduata by Hukm Cham) (1804). 

COMMENTARY. 

This section provides for the admission of evidence for the purpose of Previous 
showing that a suit or trial is barred, as for cxftnijdc on the ground -(n) that the 
nutter in issue is the subject of a previously instituted pending suit ;(4) 

(6) that the relief sought forms part of a claim for which the plaiutifi omitted " 
to sue in former suit ; or was one of several remedies in respect of the same 
cause of action, for which the plaintifT, in a former suit, omitted, without the 
lea\e of the Court, to sue;(5) (c) that there is an estoppel by judgment, the 
nutter in issue being tes ;wrficam.(6) Under the first of the nboM'-inentloned 
grounds, the order admitting the plaint of the former suit, in the second and 
third, the judgment, and in either, such other portions of tlie reroril o» are 
material to show that the matter is without the cognizance of tiie Court, 
would be relevant and admissible evidence under this section. Kncli of tin' 
abovemcntioned grounds of objection to a second suit or trial fnrins n j)orfion 
of the law of Procedure, and as such is dealt with by the Civil or Criminal 
Procedure Codes. WJiether a person ought to be allowed tu litigate any 
particular question, and if so by what limitations tlie right Bliotild be 
restricted, are questiojis which do not belong, in any proper srii«p, to tin* Law 
of Evidence, whose province it is simply to provide the means by w hirh pani •> 
to suits may prove any right to which the Legislature entitles fJi'*ni. 'II • 


(0 Cuonm?h»m, E\., 29— 3J; tt* • 43, (4) CS». Vr 0)de, r«it I, t. l(>, p. 93. 

*ixil lllmt* (it), (0, m, thrreto. |S) CS*. IV. Cbd», O. M, r.S. 

(•) S. 44. por. («J /&.. P«rt I, i. llxjl. (, 97— V', I 1 • 

(3) r. />ip« .\<rr- G(vJ«, •! 403. 

*«r, 10 B. M p. 443 {1«SS'. 
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jircboiit section, aoconlmglj’, is so worded as to carry out whatever may for 
tbe time the law of Prorctlure on such questions.(I) It is therefore not 
intended in this work to deal until these subject'*, but merely to cite the 
provisions of the Codes relating thereto. 

The reception of this evidence is grounded upon tlie fact that, uiilesi it 
were admitted, effect could not be given to the provisions of the law of Proce- 
dure which this section is intended to'^uhserve. If that Ian declares that a 
Court .shall not in particular circumstances hold or take cognizance of a 
judicial proceeding, it is plainly necessary to he able to show that these circiim- 
'taiices exist The pieseiit section accordingly enables such proof to he given, 
suits'"^ Except here .1 .suit has been staved under the Cisnl Procedure Code,’ 

a Court shall not try aii\ suit in which the matter in issue is also directlv 
anil substantially m issue m a presiously instituted suit for the same 
relief between the same parties, or betiveeii jiarties under whom thev'or 
any of them claim, pending in the same or any other Court, whether superior or 
inferior, in British India, having jurisdiction to grant such relief, 01 any Court 
beyond the limits of British India established by the Goi eriior-General in Coun- 
cil, and having like jurisdiction, or lieforc Her Majesty jii Council. Kiplann- 
tion . — The pendency of a suit in a foicign Court, (2) does’ not preclude the Courts 
III British India from trymgasuit founded on the same cause of action. (3) This 
section only pro\ndesthat no suit simll be tried if the same issues are involved 
in a prcviouslv instituted suit It does not dispense w ith the institution of a 
suit within the proper time when the law requires such m«titiition (4) 
omission to In respect of relief or remedies for which the plaintiff in a former .utioii 
pelie?*'or omitted to sue, the Civil Pioceduie Code enacts ns follows — 
remedy Every suit shall itn hide the whole of the claim which the plaintiff in 

entitled to make in respect of the cause of action ;{5) hut a plaintiff may 
reliuquish any portion of his claim in order to liring the suit within the juris- 
diction of any Court. • 

If a plaintiff omit to sue in respect of. or mtentionallyrelMiquish any poi> 
tioii of his claim, he sliaUuot afterwards sue in respect of the portion so omit- 
ted or relinquished. 

A peison entitled to moicthaii one remedy m respect of the same i ause of 
action mavsue for all or any of his remedies Imt, if he omits (except with the 
leave of the Court obtained before the first hearing} to sue for any of such re- 
medies, he shall not afterwards sue for the remedy so omitted Foi the 
purpose of this section an obligation and a collateral security for its per- 
formance shall be deemed to constitute but one cause of action.(6) 

Resludl- Tlie rule of estoppel by judgment or lesjuth'cnlo is that facts actually 

decided by all issue in one suit cannot be again litigated between same parties 
and are conclusive lietweeii them for the purpose of terminating Iitigatiou.(7) 


(11 <'<iuuiQ^1iiiiii, Rv , 17a, ITS 
(Jj Sff ss t<i in.'iiiimc! of Cit IV. (ndo, s 2 
(U) I n Rr. Cwlo. l’«it I, ■* 10, p OSj htlu- 
nidltfM .M'ihf»,.r'l i OffiifaT Tru-ttf, 7 f , 82 
(18SU. yWti.JI/i* » Kl'din» Lnl, II A. 148 
(IShHj . Itifr—ur Sip'jh y. 0<7tiirnl, 8 C' L R , 113 
Mflirr Ki'tilv !i'firlinai,4C I, R, 
282 (1879) ! }{tmnUn'jn Chrllt r. 

2<l >r.. 418 (IS'It') ynipopp^ anity C*i- 
ihinlpirim, 21 J( . 18(18'l7)j V*nl»bi Chandrafta 
K. I 22 31 , 256 (1W8|. 

(4| yrmnjtp'I't S’ B, 64<> (1897) 

(5) I X’j^pir 1 Air^mA. 

,p.,nu,p, 24 M . 27 (IWDj 


(6J C« I’r f'oiU, O II, r. 2. p 549. 

(7) Bmltav \ RatUn, 2 Ex . 66.% 681, ptr Pari. 
B , and ptr Lord Hdrd« leXe, in Otejnrij r. Jlolea- 
worrt, 3 625, cited m Soorjomnntt Daytt 

Slohapntter, 12 B L P. , 304, 315 
(18731 “ Edtoppel bv Jodpment result* from a 

nintter liaun;? been directlr and aubitniihall\ 
m mue sn n former mnt and haring la>i n therein 
heard and finally decided” A'afi Kriahnn r. 
HtTr^ary f>j Stall, 16 ('., 17S (1888), PouJton v. 
AdtaMaUf Vmr imrf Hoilrr BM C..\. 

(1908), 2Cii.. 240 For au apparent exception to 
fhi* roU in the c»«i of a pitition to reroVe n 
potent, oliirli ixc'iplina aeemo ha-id on the 
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Tliprc iiotliing teclmical or peculiar to tlic law of Kti^'Iaiid in tins rule wliitli 
Is rocogiiiseil by the Civil law and lias been held to he fonsisteut with the Code 
of Civil Proccdure-fl) Indcpendentlj* of the proMsioii in the Code of 1859, the 
Courts in India recognisedthornleand applied it iiingreatiuiinhcr of cases, and 
the re-enactment of the provision m the Coile of 1877 appears to have been 
made with the intention of embodyiiip m the 12th and 13th sections of that 
Code, the law then in force in India, instead of the imperfect provision in the 
second section of Act VITIof 1859 (2) The provisions in tlie present Code,(3) 
whichemboily the law of estoppel * ’ ' 

pond very nearly with those in ‘ ‘ . »rt> deal 

withthis subject under the head > law of 

estoppel, hut the authors of the Indian Codes have regarded it as belonging 
more properly to the head of the Procedure (5) The principle of rps judicata as 
remarkeilby West, J.. in Srirf/i. T' ’V ..... . simple 

in Its statement Imt presents Very 

miinerous cases have arisen i I ^ ectioiis 

of the Code dealing with this subject, and the reports contain n great number 
of decisions upon them. Many of themturn upon facts, and the difficulty has 
generally been toapply the principles to the facts. Kven if the matter properly 
belonged to the subject of this work it would be miprofitable and lead to con* 
fusion to enter into an examination of many of these decisions, (7) for a case 
•nay perhaps be a binding authority as to the conclusion arrived at where the 
facts arc identical but not otherwise, iiiaiiy othercasethe tribunal must inves- 
tigate the facta for itself and deterniiue.(8) referring to previous casea only for 
such propositions of law as are contained in them. With respect to the rule 
as applicable to Cisil cases, the provisions of the present Code of Civil Proce- 
dure in regard to rts judicnta as contained in sections ll— 14 are as follow:— 

No pourt shall try any suit or issuefO) in w'hich the matter directly and 
substantially m issue has been directly and substantially in issue in a former 
suit betw'een the same parties, or between parties under sthom they or any 
of them claim, litigating under the same title, in a Court of jurisdiction corn- 
patent to try such subsequent su'.t, or the suit in which suclt issue has been 
subsequently raised ‘and has been heard and finally decided by such Court. 

Explanation I . — The expression “former suit” shall denote a suit which 
has been decided prior to the suitiu question, whether or not it was instituted 
prior thereto. 

Explaiialion IJ . — For the purposeof this section the competence of a Court 
■shall be determined irrespective of any provision as to a right of appeal from 
the deci«iou of such Court. 


KrounJ th«t such a petitaon u on MiaK o( 
public, win re PalinJ (18951. 1 Cb., 

* Taylor. } 1685(o). 

II) KK)ijri(( Singh t lloutin Sinz, 7 II. L. I’ . 
678 (1671). Blit wliile consufent it W4* not 
"ientunl «,th it, w llnln Cha»i. I!r^ Jud 7. 
(2) Ragll.nr x. Shfn Balih. ft , W 

0 1. 107, «(0, 201 (18S.*). A'am»*ir«r 

tVOad V. Bnllom. 10 I A . 278. SO 

*■. 71* (189’!. 

13) Act V Df Ijios. 11—11. f.p IC-W 
(1) ('I to the U« ou this enlijcct. 

J tnaltrr ol rteunl in nrj mit tm InJta, L. 
Jlfonshlon (ISOT), Thf Lcir f.f t-tnpprl 

^ii-h by A . Cnipeft (1891) , FrcH’e Ee . 
ij5_in (HI, bM . 1891). ThfLnx-ot 


rota l>y Hakm (%4nd (1894). 

(5) rem4rki of Sl4bioood, J.. in Am ham 
V. .luwr UcTSiN, 8 A , 325, 331 (1S86). 

16) II ICom. If C. R.. 228 (1871). 

(7) Sn Broujthton. up nf , 7 

(8) Stnrl x, A|>. 

Ow. I6S2, «c |> 222. yr Lonl H.rMhiM: r H 
•I |i. 210 prr Lord H4l.8iirT, I- C. . “I rmi»t 
rn4lie 4 )«ote»t th4t it b not 4 \Fry )>r'>nul>te 
ri»<HiifT »hetlier one r*.* ie»e,ii I.W another n 

(9) A* to the jvo|mrfr of the .xteneior of the 
•Wtmte to eirlnde tlie tn4l of 4n bsae. »ee Roi 

f'im T. A'»«*d 2 f. W. V. 2K7. Sul 

(l«ftS»- #. r , 25 C, 671 . 4nd Ckandi 
1 . Xahtmitm Sinji. 23 A.. 8. II (|9ni>. 
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Explanation III. — The matter above referred to must in the former suit 
have been alleged by one party and either denied or admitted exprex^ly or im- 
pliedly by the other. 

Explanation IV. — ^Any matter ■which might and ought to Iiave been 
.made ground of defence or attack in such former suit, shall be deemed to 
have been a matter directly and substantially in issue in such suit. 

Explanation V. — Anj' relief claimed m the plaint, which is not expressly 
granted by the decree, shall, for the purpose of this section, be deemed to 
have been refused. 

Explanation VI — WTiere persons litigate band fide in respect of a public 
right or of a private right claimed in common for themselves and others, 
all persons interested in such rights shall, for the purpose of tins section, he 
deemed to claim under the persons so litigating (!) 

The rule contained in tins section applies equalh* to appe.ils and miscelia- 
neous(2) proceedings as to original suits 

Where a plaintiff is precluded by rules from instituting a further suit m 
respect of any particular cause of action, he shall not be entitled to institute 
a suit in respect of such cause of action m any Court to which the Code 
applies. (3) 

A foreign judgment shall be conclusive as to any matter thereby directly 
adjudicated upon between the same parties, or botw'een parties under whom 
they or any of them claim litigating under the same title, except— 

(o) Where it has not been pronounced by a Court of competent jurisdic- 
tion , 

(b) where it has not been giien on the merits of the case : 

(c) where it appears on the face of the proceedings to be founded on an 

incorrect view of international Law or a refusal to recognize the 
lawxif British India in cases in wliich such law is applicable: 

(d) where the proceedings in ivhich the j’udgmcnt was obtained are 

opposed to natural justice ; 

[c) where it has been obtained by fraud . 

(/) where it sustains a claim founded on a breach of any law in force 
in British India.(4) 

The Court shall presume upon the production of any document purport- 
ing to he a certified copy of a foreign judgment that such judgment uas pro- 
nounced by a Court of competent jurtsdiction unless the contrary appears on 
the record ; but such presumption may be displaced by proving want of 
jurisdiction. (6) 

These sections as also the present section of this Act, must be read as 
subject to any other enactments touching their subject-matter Thus an 
eatrj* of a record prepared under section 108 of the Land-Revenue Code, 
Bombay Act V of 1879, by the Survey Officer, describing certain lands as 
hhoti, is by force of the seventeenth section of the Khoti Act (Rom. Act I 
of 1880) conclusive and final evidence of the liability thereby established and 
shuts out the evidence of a prior decision under this section of the Evidence 
Act as proof of res judicata whereby a Civil Court adjudged the land to be 
dhara.iQ) 


(1) CiT. Pr. Codf, B 11 «f. 20 B , 475 (1895> Set also to Khoti Act, 

<2) BoHmI/ib t. A"»»JiRb Lot, 11 A , 148 (1889) Bolfljt J?a<)l«uio(A t. Raghn/t, 21 B , 235 

(3) CiT Pr. Co(3>, B. 12 (1895), Copal r. Dommlh St/, 21 B , 244 (1833) ; 

(4) riv. Pr. Goilc, >. IS. Ante/i K'l’itnalh Aulap Madiat, 21 B,480 

(5) Cir, Pr. Code, g 14 (1896), r/opjf r 21 B , 608 (ISne). 

(0) Rrtmrhandm Ithn’lar Rtfiiiatak ItaeiO 
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The rule witli regard to previous judgments in criminal cases is contained 
in the Criminal Procedure Codc(l) end is ns follows ; — 

A person n ho has once I»ecn tried br n Court of competent jurisdiction for 
an oflencc, and convicted or acquitted of such offence, shall, while such con- 
viction or acquittal remains in force, not be liable to be tried again for the 
same offence, nor on the same facts for nny other offence for which a different 
charge from the one made against him might have been made under section 
236. or for which he might have been convictecl under section 237. 

A person acquitted or convicted of any offence may be a{te^^vards tried 
for any distinct offence for which a separate charge might have been made 
against him on the former trial under section 255, first paragraph. 

A person convicted of any offence constituted by any act causing conse- 
quences which, together uith such act, constituted a different offence from 
that of which he was convicted, may be afterwards tried for such last- 
mentioned offence, if the consequences bad not happened, or were not known 
to the Court to have happened, at the time when he was convicted. 

A person acquitted or convicted of any offence constituted by any acts 
may, notwithstandmg such acquittal or conviction, be subsequently charged 
ivith, and tried for, any other offence constituted by the same acts which he 
may have committed, if the Court bv which he was first tried was not com- 
petent to try the offence with which he is subsequently charged. 

fxpfanoOon.—The dismissal of a complaint, the stopping of proceedings 
under section 249, the discharge of the accused, or any entry made upon n 
charge under section 273, is not an acquittal for the purposes of this 
section, 

In the Appendix to the second edition will he found a note dealing shortlr 
andanalytically uith the provisions of the thirteenth section and then with 
the subject of foreign judgments. The rule, as has been already seen, is 
apniicable in criminal cases also, and a person ubo lias once been tried by 
a Court of competent jurisdiction and convicted oracqujtted, cannot be tried 
again for the same offence. (2) The i»rmciplc of the rule of res judicata is 
one that is well settled, namely, that a matter which has been put lu issue, 
tried, and determined by a coiupcteiit Civil or Criminal Court cannot be 
re-opened between those who were parties to such adjudication. The 
grounds upon which parties and privies are precluded from re-Iitigatmg the 
wme matter between them are, firstly, that of public policy, it being m the 
interest of the State that there should be an end of litigation (interest ret 
piiHicte vt sit finis litiuvi) , secondly, that of hardship to be individual that 
he should be twice vexed for the same cause (ncwio dehet bis vexan pro xinn 
tadnn causa), or twice punished for one and the same offence (newio dcbcl 
bis punirt pro uno defic/o),{3) Inasmuch, however, as an estoppel shuts out 
eiiquir)- into the truth, it is necessary to see that the principle of res judicata 
IS not unduly enlarged (4) Although the plea of res judicata may be taken 
9t auy stage of a suit, including first or .second appeal, an Appellate Court is 
uot bound to entertain the plea if it cannot be decided upon the record before 
that Court and if its consideration involves the reference of fresh issues for 
determination by the Lower Court-(5) 


(i| S 403 

<2) (V. I*r Code,* 4«fotIie ninUol lirox- 
a prrxioiu ronxKMion or »n aoiuitt*’. •'* 
*• 5T1, a 

(3| Lrrhft y Ftfryman. 5 Oxs, SI9. 
n'lj-mn. Kr. 3nl Ed, 3«s. in gamekn! 


JUaror t h*taai> r.d,l,t B at |, 91 (ISS4) 
<41 Rn <Aara r. KumMd i C. W. .S.. 

507. an (l#9st .a r , 53 « ,571 

•5} iTaaai UU x .s.n>; A'aaror, 51 A.. 44S 
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Relevancy 41. A final judgment, order or decree of a competent 
Court, in the exercise of probate, matrimonial, admiralt}' or 
insolvency jurisdiction, wLich confers upon or takes away from 
any person any legal character, or which declares any person to 
he entitled to any such character, or to be entitled to any specific 
thing, not as against any specified person but absolutely, is rele- 
vant when the existence of any such legal character, or the title 
of any such person to any snch thing, is relevant. 

Such judgment, order or decree is conclusive proof — 

that any legal character which it confers accrued at the 
time when snch jndgmeiit. order or decree came 
into operation , 

tliat any legal character, to which it declares any sucli 
person to be entitled, accrued to that person at 
the time when such judgment, order or decree(l) 
declares it to have accrued to that person ; 
that any legal character wliich it takes away from anv 
such person ceased at the time from which such 
judgment, order or decrecfl) declared that it had 
ceased or should cease ; 

and that any thing to which it declares any person to 
be so entitled was the property of that person at 
the time from winch such judgment, order or 
decroe(l) declares that it had been or should be his 
property. 

Principle. — A decision in /em not merely declares tbe status of the person 
or thing, but ipso facto renders it such as it is declared. Public policy requires 
that matters of social stains should not be left in continual doubt and as 
regards things every one, generally speaking, who can be affected by the 
decision, may protect his interests by becoming a party to the proceedings (2) 

85. 40, 42, 43 {Juilgintnis, orders and decrees ) s 3 (“ lieltianl ”) 

8. 44 (Fraud and vnnt r»/ jurisdtelton ) h. 4 (“ Conrlnsive prnnf ”) 

B. 3 (“ Court.'’) 

Taylor. Ev., §§ 1G73— lf>81 ; 1733—1738; B«.t. K\ , § 593, Pigott on Foreign 
Jridgments (1879); Ro'>coe, X P. Kv., 19.1. 194; Everest and Strode on Estoppel ; 
Bigelow on Estoppel ; Xlory’s Conflict of Laws ; Westlake’s Private International Law 
(1880) ; Wheaton's International Law', 216, 225(1839), 3rd Eng. Ed ; Foote's Private 
International Ijiw ; Broughton’s Estoppel by Matter of Record in India, 114; 

■* Caspersz’s Law of Estoppel, 460; Hakm Clinnd's Res Judicata, 493; Field. Ev., 

319->335; Pliipson, Ev., 3rd E«1 , 304 ; .'iteph. Dig.. Arts. 39— 47. pp. 17G— 178. 

(1) “ordir or Jeorre’* id tlie ]i*t (2) Hiijison, Ev . Jnl Kd , 3(1'., and nuth'iii. 

llirr^ parain-ii) 'a spr* addnl hy » 3, Act XVIII tm citrO. 
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Although the term “judgment m rem'* is not used in this Act, yet this 
section incorporates the law on the snbjcct of such judgments as explained in 
the decision of Sir Barnes Veacock m Kanhya LaU v. Iladha Ckurn.{i) 
llany difficulties on the subject, at any late Ro far as domestic judgments in 
rein arc concerned, are removed hy this section, which greatly simplifies the 
law relating to these judgments. For the section declares what are the 
judgments which are alone to have a conclusive character, and one of the 
main difficulties has always been to ascertain some principle upon which to 
rest this class of judgments so os to determine what cases fall within it. 
Foreign judgments ta rem stand on a footing somewhat dilTercnt from that of 
domestic judgments in rrm ns well os from that of foreign judgment* in 
personam. Their recognition and enforcement is still void of express legisla- 
tive sanction, as while they are beyond the rule of res jurfica/a enunciated 
in the Civil Procedure Code, there is nothing in this Act to directly indicate 
that its proMsions relating to judgments in rem are to be construed so as .to 
include foreign judgments But it is apprehended that m analogy with 
the practice of the Englisli Courts, such judgments given in the exercise of 
probate, matrimonial, admiralty, or msoh'cncy jurisdiction will receive m 
India the same recognition as is accorded to domestic judgments of the same 
''haractcr.(2) 

It has been pointed out in the note to the last section that a judgment, 
as a ’ ~ ‘ ' » ’ • t . t 

to th 

wotl . • • 

uiifri 

only 

an 

Yori ■ 

Lnll 

received a full consideration. The present section, whicli is based upon the 
judgment m the latter case, declares that a judgment, order, or decree m order 
to Operate otheruise than inter partes, must be a final judgment of a tom- 


' w. R. 3IS dSS") 

r’l'-l'l. Rt . 329—31) YaraMomm't y iuMlata, 
2 Mai ir (■ u, 2T6 (I864I. /W. » 

nth. U MI .4, II II I- II. 
2I»(187I). »h.n. thf aubject ot jujpiwnl.. •• 
*ml flip mrnniQg of tbf form* in irm. 
'jura in rrm ’ aiiJ Vfiitu* ’ 

* 1-0 Rroughtoii, r.;i f»( , 111 fu'lirr •>;> m ■ 
Hukm ITianil, op . ■‘I'l B'ir«lo» «•» 

E*topppi on Forviftn JiKlgnirnt* (187**) 

I'ri%at«. International Law (18M») 

UTioaton'a International U« 2I« 22*1 

3nl Eoj Ed Koote’a I^rirat. International |ji« . 
I''"”-®! and Streie or l->torl»l *'for> « <W 
tlirf Ot Ua» With rT-fcrrm^* to thi* i»n-tion the 
'*•'•'1 (.Wmittee on th< P'l' nniarliU m Heir 
I>pun a< folloMT. - For tlie .aVe M «m- 
I'lieity and m order to aroKl the tlifh*iilt» pI ile- 
hnin^ or enumerating jiidement< ■■ r»m «e hare 
•loj'teJ the atafenient ol the tan l'> h>r Rarnen 
I'earo,!. In Aaalvu Lnll y " " 

E . 33-1 •• 

lit St* HuVin C'haoil. tp e*' • ^ I"** 

np rif, Uotfale, eg <•>' . uieafon. e/- 


eit , aupra. «.«< (I) 

I'll .4* to the faieiort and ixxitioii of Judgnn nt 
•a reM in Inilu prior to thie \rt, «ei I'amlo- 
lammaT .laanlo/n. i MlJ If V R 2Ta 
hoHkyaLaUy Rndha ChHrn,' U R i!H|IMi7i 
Jo^mtrn lift, \ Fnntndta Ikh, JIM 1 .4 , 373 
ftS71) l*HeifUoy > luOtlJioy. R B . T(I.M lhh2l 

(«>2Mad tl (' It , 276 (IKA4) Tlietoinlu. 
won of llollonaj J — • That a decieiiai l\ a 
,om|a.tent Court that a llmtlu faiiiil> «aa joint 
•nd muliialed, or upon a ■[unlicn of lejntimai t, 
a<lo[>tion j«artibitit\ of projarti rnb of <l<»'»-iit 
in a lairleolar (aniils or upt*i anv other <tue>tia«] 
In a wilt lai.r jeiffe* or innn lormtlt •laaLiJiir 
ID an aetion la i« not a jwlviiieiit la 

nm, or liinding UJaai elraiigera. or In other *<u<N 
ojim |aTMm« ahu arn* neillier iwrlira to the .u t 
nor |iniire aae apja'oirel of anil « laihriue,) h^ 
ISiuiaL I I defivennk tie jixlgni.rit vi IJ.e 
lull Bi.mh ui the lae, i.| Atfaign />if/ i 
r'Aara, 7 W I* • 3ns, 

tS) 7 W. M . 33S lIVSTi 11 |_ 1*., ^Jp. VcJ., 

f It . taO 
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peteiit Court made m the exercise of Probate, 3Iatrimomal, Admiralty or 
InsoU-ency Jurisdiction. Besides these, there are no other judgments of a 
conclusive character. Moreover, these judgments are conclusive proof of 
certain things only.fl) namely, the legal character to which a person may be 
declared to be entitled, or to which a person may be declared not to be 
entitled, and the title to which a person may b3 declared to possess in a 
specific thing. This section not only therefore enumerates the different 
kinds of judgments tn rnn, but also enacts what their effect shall be. This 
effect is of a limited character and less extensive than that which has been 
allow ed at times to judgments tn rcMi, in English Courts.fSj whose present 
tendency is, however, to narrow the effect of such judgments, making them 
binding for their proper purposes only, in accordance with the view which 
has heen adopted by the Indian Legislature. For. according to recent 
English decisions (3) judgments tn um. with the exception of the adjudications 
of Admiralty Courts in pnre causes, (4) operate i« ran against all persons 
oul}’ so far as the judgment itself is concerned, and beyond the judgment only 
pa-rties and their privies will be nithin the estoppel. (5J Under the pro- 
visions of the present section the judgments therein mentioned will operate 
tn rem only m respect of those matters of which these judgments are 
declared to oe conclusive proof. Beyond this only parties and privies will 
be within the estoppel In English’ law a judgment tn rem is strong prtmii 


(1) KiJih^ Loll y ItnHIiO CSvr* supra, 
nhw It 18 said of s dterco of diroKO— It i* 
(onclit>irr upon all p^noai that the partiee hat* 
been dirOTcrd, and (hat the pactm are no lonjrr 
huibAnd aod wife, but it la not conelutue. nor 
e\en pnwi<I /aeie eridence ajaioit atransers tbat 
the c«u<e for nhirh (be decree woe proaonneed 
cTiUed For mafanoe, if a dirorre Ul«e«i .< 
and Mere granted upon (he ground of the adu). 
tf ry of i? mth C, it would bo coneIo«ire »» to (he 
duoree, but it would not be eren jmmir /atte eti 
denoe against C, that he wa« guilty of adultcn 
wi(h i7. unleaa be were a partr to the »uil ” 

(2) Arconling to English La« a domestic judg. 
nient ii rem u roncluaire infer im»et of the mat- 
ter* actually decided, aod abo in prize raees of 
the grounds of tbe deciaion, if these are plauily 
eluted. A forcitra judgment tn rem is generally 
(Onclu'irc against atrongera only opon rjurations 
of pnre, where the ground of condemnation in 
plainly stated ; or of marn.ige aod dirotce wbett 
the mamage was aokmntsed and tbe parties 
domiciled m the foreign counlrj-j or of bank- 
ruptc\ B< to contracts made in sueb rountiy , or 
uf probate, adniinirtratioli and guaidiansbip to 
a limited (\teiit - fee rtiipson, Er . 3rd Ed , 364, 
36.% when the aufhonfics are nteiL 

(S) He J/ora r. ConrAa. L. P.. 29 Ch D. 288j 
Conria r Coneha L. R , 11 .\pp. (bs , 941 

(4) .S.'e Hemnrdi Jfollnj, Doo? , 974. 58(> 
•‘All the world are partiea f« » sentrnrs of a 
roiirf of Admirnlfr." per Lord SfansfieU, 
UujAeji r CoTHitme, 2 Sm. I. Ca . 9th Ed , &23, 
The UeUan. 4 Rob Adm, 3 Such adjodica. 
tien* Imre be, n held conclu<ire not only for their 
own proje-r piirpo<es but for other purposea as 
Well, but >t ha* been doubted whether, einee 


In* <8v e( Contha r. Cootba, aupta, the find 
■nga and groitod of tbe judgment a* diitin* 
guished froiu the judgment itoclf, would be 
deemed cwirlu«ire upon all the world Bigelow 
on Estoppel. 5tb Ed , 242 See raijarsz o/i. 
nt . 437. 45U, SO, and following note 
(3) Tbe Court of Appeal in Ht Mom \ Con. 
'M. 29 Oi 1). 2 SS, plainly intimnfe that none 
of the generally accepted kinds of judgment in 
rem are such, with the eingle eteeption of adpi* 
dieation in pnre rau*es in the admiralty , m tbe 
oense, that is to say. that the findings and 
grounds of decKion bind inter r.mne- Tl« jurig. 
meet ititlf inav operate in rem in u \aneh of 
cases, but nothing cl*e than the judgment ex- 
eept in the case inentioued . Tbe 

result IS that the discu^ions in regard to the dis- 
tuicbon between judgments la rem and judg. 
ments la personam appear to bate become for 
the greater part obsolete learning If the two 
ewes leferred to point aright l/le Mora \ Con- 
eta, supra; BrtgAa \ faj/emeolAtr , 14fr. Mass , 
411). there is but one pure judgment in rem, 
carrying, tbat is to aay, in its broadly ronclusive 
effect, oeee'-'ary findings and grounds of the de- 
cision , other judgments operate in rem, onh 
ao far as they bate perfectly and eomplefely 
agsinst all persons — established a nght ta rem. 
Beyond the jiidgmeut, only parties and their 
pnnes are wifhiii the istoppel True cases 
thcmaelcea are treated by both Courts, English 
and Amenoan. as exceptional, possibly the 
foundations esrn of Ilugfies r Cornehue (a pnre 
case, s. tapra) are no longer aeture.” 31. 31 
Bigelow in the Ijiw Ouarterli Renew, \ol If, 
)!. 4(14 <1886) 
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facie evidence in a criminal ease on behalf of the person in wlio-jc favour such 
judgment vas gi\cn; hut it is not ronclustre;(l} and a criminal conviction 
IS not in a suhsequent proceeding concIusi\c of the facts necessary to be 
proved to obtain the conviction, and is subject to tlie same rules of 
c^idencc as an ordinary judgment inter partes; indeed, such a judgment 
would not seem to be a judgment in reni at all, except in so far as a convic- 
tion for felony amounts to a judgment that the person convicted is a 
felon.(2) But under this Act such a judgment will be conclusive in a criminal, 
equally and to the same extent, as iii a civil proceeding.{3) An order may bo 
conclusive other\nse than under the pro\lsioii8 of this Act. Thus an order 
upon a contributory under the Companies Act is conclusive e'idence that the* 
moneys ordered to be paid are due.andall other pertment matters stated in such 
order are to be taken to be truly stated as against all persons and in all pro- 
ceedinss whatsoever.(4) As in the case of judgments infer a judgment 

in rein must be final and pronounced by a Court of competent jurisdiction.(5) 

The Courts e.xercise testamentary and intestate jurisdiction((>) under Probate 
the Indian Succession Act. (7) the Hindu Wills Act, (8) and the Probate and 
Admimstratioa Act. (9) This section is applicable to probates granted prior 
to the passing of the Hindu Wills Act.(lO) In the case now cited, it was con- 
tended tha{. as the testator died before the Hindu Wills Act came into force, 
and as the executor of the "ill of a Hindu dying before that Act came into 
force. Mas a mere manager liasiug no title to the estate, the probate of Ills 
M-ill neither conferred a legal character, nor declared the executor to be 
entitled to any legal character But the Court held as above-mentioned and 
said — “I have examined the cases M*hich have been cited, but I am of 
opinion that section 41 of the Evidence Act applies to tins case. It is quite 
true that a Hindu executor Mas, at any rate until the passing of the Hindu 
Wills Act, only a manager, but as such manager he had certain poMers o\er 
the estate, and for many purposes he represented the testator. It may be 
that the probate did not confer upon the executor any legal character, but 
I think that the effect of probate is to declare the person to Mhom probate 
is granted to lie entitled to the powers of an executor. Mhatever his poM'ers 
as such may be. The Motds ‘legal character’ arc not anywhere defined, 
but I think that it is quite clear that it is intended to include the case of 
an executor. The fact that this section has been frequently applied to cases of 
persons dying after the Hindu Wills Act came into force bhoMs this. The only 
legal character m hich the Probate Act declares a person to be entitled to is that 
of executor. It confers the character of administrator It does not declare it 
^0 the section Mould be meaningless unless ‘legal character’ included the office 


(1) T»^lor, Ev., } 1680 

(2) Tailor, | I674 S, trv Andtrimi 1 (W/iifwn 
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(3) lield, Ev . 335. fte p 3^0. 27". fnd, m-Jet 
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(^) tl . a 44. and • I", anli 
•Ind K'c Toronr<i ^ailirtry (-<• t Ctirpnntiom ni 
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of an executor. I do not thmk that the tirciimstaiice that in the particular 
case the powers of the executor may be limited makes any difference in the 
construction of the section.”(l) 

The judgment of a Court refusing probate, it has been said, is as much a 
judgment in rem as one which grants it Such a judgment takes away from 


does not couchisively show that the will propounded is not the genuine 
of the testator. From a refusal to grant probate it by no means necessarily 
follows that, in the opinion of the Court, the will propounded is not the 
genuine will of the testator. It may’ 

To operate conclusively there must 1 
the genuineness of the will. A mere 
been given of the execution of the will 

probate on the part of the executors when they are in a position to support it 
with more complete proof.(3) Where the geimineness of the will is not dis- 
puted and the applicant is not legally incapable, the Court has no discretion 
to refuse probate (4) The judgment of a Probate Court granting, or refusing 
probate i« a judgment jnrem. and, therefore, the judgment of auy.other Court 
m a proceeding inW paries cannot be pleaded in bar of an investigation m 
the Probate Couit as to the factum of the will propounded in that Court. 
The only judgment tiiat can be put forward in a Court of Probate in support 
of the plea of res fudicata is a judgment of a competent Court of Probate (5) 
In the undermentioned casc(6) it was held that tlie order of a Judge was 
ultra vires which was passed under section 476 of the Criminal Procedure 
Code, so long as th f’** ■•tl' i* • i ) .-j f, -i , 

was untevoked ; a : • i* • • • • i .\ • i i" , i"!' • ■ ■, « 

ness of a will, ajul ‘ • i • : « : • i t • •• i* ■*' ( »■• i in ! i . M • i , 

or to convict any person oi having loigea a wid winch had been found to be 
genuine by a competent Court, and that this section provides that in buch 
matters the findmg of the Civil Court is conclusive A grant of letters of 
administration, with the will annexed, does not make any question as to the 
title to property covered by. or as to the construction of the will, res fuificatn 
in a subsequent suit in whicli such title or construction come in issue.(7) 

Courts exercise matrimonial jurisdiction under the Indian Divorce 
diction Act, (8) and other Actsf9) relating to marriage and divorce A decree of 

divorce, though conclusive tnler omnes that the parties have been divorced, 


fl} Gtn^ 14 (* V, S 75 , 

]*r Tuvi J. 

(J| ChiBiia^nmi y, Hankaraljn'IfH. lb M. JW*. 
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IK.I.S81 
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•ng upon an applicatiun lor proWr of owill tlie 
DTilj <|ar 8 tion whioh the Court i* rallnl npon to 
drtrrmine U wbrthor tlie will letrur or not, atal 
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piojierty iovenil liv the Mill — '>' , 4 , 8 <ij gns 
Ikknnt Jjtli 1 . JnTJo J/oAwn. 4 ( . I /’r,/ ynf/i 
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1 H) Alt 11 of 18159 ji4 to the riuti iniorjjAl 
tiin«l»cfioii of” the High Courte «« rs 
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is not ronclu^nc. nor ev«*ii priiud /acii', cvidpiicp n^niiist tliat tlip 

catt'ic for which tlip decree wan jironoiinrctl e\istp<L(l) But siicli a decree 
in common n ith others may ho re-opencd on tliej^rouml of frau(i or collusioii.(2) 

The general rule nith regard to foreign judgiiipiits is that they are conclusive 
where the marriage was solemnized and the parties domiciled in the 
foreign couutry.(3) t'ection 20 of the Indian Divorce Act (IV of 18G9) does 
not make the proviso in the seventeenth section applicable to the confirmation 
hy the High Court of a deciee of nullity of marriage made by a District .Tudge, 
and such a decrcee may therefore be eonfirmeit before the e.vpiration of si.v 
months from the pronouncement thereof. Assuming the proviso in the 
seventeenth section to he applicable to n decree of nullity, a ilccrec by Higb 
Court confirming the same before the six months* period has expired cannot 
on that ground he treated as made by a Court not competent to make it. 
vMthin the meaning of sections 41 and 44 of the Evidence Act, and is therefore 
under section 41 conclusive proof that the ni,srriagc was null and void.(4) 

Ser with regard to this jurisdiction, the Letters Patent of the High Admiralty 
Coiirtsfo) and the Colonial Courts of Admira/tr Act, J890,(C) iWiich abolishes tnm***^*^ 
the Vicc-Admiralty Courts, ami enacts that every Court of law in BntisJi 
possession which is for the time being declared m |)ur8U3nce of this Act to be 
a Court of Admiralty, or which, if no such declaration is in force in the posses- 
' jurisdiction, shall be a Court of Ad* 

. mentioned, and may, for the purpose 
, • 'ers winch it possesses for the purpose 

of its other cml jurisdiction, and such Court in reference to the jurisdiction 
conferred by this Act is in this Act referred to as a Colonial Court of Adnii- 
ralty.(7) It is with reference to vessels condemned as prizes t Iia questions 
concerned with this jurisdiction usually arise, and to sneli judgments of 
conclemiiatiou. the last paragraph of this section will lie applicable 

The Presidency High Courts excrci.se this jurisdiction under tlieir res- insolvency 
pective Charters, (8) and the 5<tatute 11 & 12 Vic . cap 21, and the Jfofnssil 
Courts under Chapter XX of the Code of Civd Procedure 

42. Judgments, orders or (lecree.s other than those men- Relevancy 
tioued in section 41, are relevant if they relate to matters of 
pul)lic(9l nature relevant to tlie inquiry : hut vSiich judgments, decwJs?*’ 
orders or decrees are not conclusive proof of tliat which they ^hos^men. 

cfofo tinned In 

State. section 41 


Jllu^tration. 

A sues H for tre-'pa'v'. on i)i> Lind. li allejie^ the esMeiico of a |iul»!ic iiiilit of «av 
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The existence of w deciee in favom of the defendant, m a BUit hv .4 against f 
lorn wav. is lresjias.s on the same land, in which f alleged t lie existence of 
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of an executor. I do not think that the circumstance that in the particular 
case the powers of the executor may he limited makes any difTerencc in the 
construction of the scction.”(l) 

The judgment of a Court refusing probate, it has been said, is as iniuh a 
judgment in ran as one which grants it. Such a judgment takes away from 
the executors named m the will the legal character of executors and from the 
legatees and beneficiaries their legal character, and this lesult is final as against 
' all persons interested under the will (2) But everv’ refusal to grant probate 
does not conclusively show that the will propounded is not the genuine will 
of the testator. From a refusal to grant probate it by no means necessarily 
follows that, in the opinion of the Court, the will propounded is not the 
genuine will of the testatoi. It may be based upon entirely different grounds 
To operate conclusively there must liave been a prior final decision against 
the genuineness of the will. A mere finding that sufficient evidence has not 
been given of the execution of the will, will not preclude a fresh application for 
probate on the part of the executors when they are m a position to support it 
with more complete proof.fS) Where the geumiieness of the will is not dis- 
puted and the applicant is not legallj* incapable, the Court has no discretion 
to refuse probate (4) The judgment of a Probate Court granting, or refusing 
probate is a judgment larem, and, thetefoie, the judgment of any.other Court 
m a proceeding inter pnrtes cannot be pleaded m bar of an investigation m 
the Probate Coiut as to the factum of the will propounded ni that Court. 
The only judgment that can be put forward in a Court of Probate m support 
of the plea of res jxidKala is a judgment of a competent Court of Probate.(.3) 
In the undermentioned casc(6) it w’as held that the order of a Judge was 
ultra vires which was passed under section 476 of the Criminal Procedure 

Code, so long as the probate of the will • -- — •' t ’ 

was unrevoked ; and that it was lor tf 
ness o! a will, and that it was not open 
or to convict any person of having fo 

genuine by a competent Court, and thwt this section provides that in siuh 
matterii the finding of the Civil Courtis conclusive. A grant of letters of 
administration, with the will aime.\ed. doe-s not make any question as to the 
title to property covered by, or as to the construction of the will, res juthcritn 
lu a subsequent suit in which such title or construction come in issue.(7) 
niaU^OTii- The Courts exercise matrimonial jurisdiction under the Indian Divorce 

diction Act,{8) and other Acts(9) relating to marriage <Mid divorce A decree of 
divorce, though conclusive inter onmes that the parties have been divorced, 
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is not ronriiisivp. nor even pnmti fncii', evidoiice a^ninst strnnf;eis tliat the 
cause for which tlic decree wan pronounced exjsted.fl) fhit ancli a decree 
in common with others may he re-opened on the;»round of fraud or collnsion.(2) 

T!ie general rule with regard to foreign judgments is that they are conclusue 
where the marriage was solemnized niid the parties domiciled in the 
foreign country.(3) .Section 20 of the Indian Divorce Act (IV of 1809) does 
not make the proviso in the seventeenth section applicable to the confirmation 
by the High Court of a dcciee of nullity of marriage made iiy a District .fudge, 
and such a decrcee may therefore he eonfirined before the expiration of six 
mouths from the pronouncement then'of Assuming tlie proviso in tlie 
‘•eventcenth section to he applicable to a decree of nullity, a decree by High 
Court confirming the same before the six months' period has expired cannot 
on that grouml lie treated as made bv a Court not competent to make it, 
within the meaning of sections 41 and 44 of tlie Evidence Act, and is therefore 
under section 41 conclusive proof that the marriage was null and voicl.(4) 

See with regard to this jurisdiction, the Letters Patent of the High Admiralty 
Courts(5) and the Colonial Courts of Adinimity Act, 1890,(6) winch abolishes 
the Vice-Admiralty Courts, and enacts that every Court of Jaw in Pritish 
possession which js for the time being declar«Hl m pursnaiue of this Act to be 
a Court of Admiralty, or winch, if no such declaration js ju force in the posses- 
sion, has therein original unlimited civil jurisdiction, shall be a Court of Ad- 
miralty, with the jurisdiction in this Act mentioned, and may, for tlie purpose 
of that jurisdiction, exercise all the powers which it possesses for the purpose 
of its other civil jurisdiction, and such Court in refereiue to the jurisdiction 
conferred hy this Act is m this Att refcrreil to os a Colonial Court of Adnii- 
ralty.(7) It is with reference to ves«cls coiideinned as prizes t Ita questions 
concerned with this jurisdiction usually arise. an<l to sucli judgments of 
condemnation, the last paragraph of this section will be applicable 

The Presidency High Courts exercise this jnriMliction under their res- insolvency . 
pective Charters, (8j and the Statute 11 St 12 Vic , cap 21, and the Mofussil^J^f^*®" 
Courts under Chapter XX of the Code of Civil Procedure. 


42. Judgments, oiderh oi dcorces otlior tlmn those men- Relevancy 
tioued m section 41, are relevant if they relate to matters of a“d/i2lSts!* 
public{9) nature relevant to the inquiry . but .such judgments, dwrecs?'’ 
orders or decrees are not conclusive proof of that which they ?hoa© men- 


A sues l{ for tre-p.jsj. on Ins laiul It alleges the existenceof a jmlilic right of wav 
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the ‘same right ot lelcTant, but it w not conclusive, pioof that tlie nclit of 
way cxists.(l) 

Principle. — This section also forms an exception to tlic general rule that 
no one s>hall be affected or prejudiced by judgments to which he is riot party 
or privy.(2) In matters of public right, ho«e\er, the new party to the second 
proceeding, as one of the public, has been virtually a party to the former 
proceeding.(3) Judgments of this character (which are regarded as a species of 
reputation) are said to be receivable on the same grounds as evidence of 
reputation, which in matters of public or general interest is admissible.fl) On 
account of the public nature of the earlier proceedings an exception is made tu 
the rules which excludes res inter altos «d®.(5) But the earlier judgment is 
not conclusive , and the technical considerations by which the rule as to 
res jutlicnla is narrowed, lose all their force when it is considered whether the 
judgment may be used, not as a bar, but merely as evidence in the cause. (0) 
ss. 10, 41 . 43 orrfera, rffrwj.) ss i3, 32, c]. {4), 4S {Pubhe right aw/ 

s 3 (“ ”} eH*tom ) 

s. 4 (“ Coneluitie proof.") 

.Steph. Dig., Art. 44 ; Taylor, Ev.. §§ C24-fi20, 1082, 1683 ; Phip«on, Ev., 3r<l 
Ed, 261,385; Starkie, Ev., 380-388, Roscoe, X P. Ev., 100-192; iViIJs Ev.. 
no. 177. 


COMMENTARY. 

Judgments The English rule (which is reproduced by this 6ection)(7) is that on ijues- 
tions of public or general interest, wherein reputation is evidence, the verdict, 
apBbiio judgment or order, even inter o/ios. of a competent fnbimal is admissible, 
nature. tending to prove any specific fact existing at the time, but ns evidence 

of the most solemn bud of an adjudication upon the state of facts and the 
question of usage at the tinie.(8) The relevancy of adjudications upon sub- 
jects of a public nature (which means subjects of public or general interests', 

. ■ ■■ ■ ’ nd customs), such as ciistoms, 

to the general rule that jndg- 
or against slrnntjrrs in proof of 

■ ■ » . .n -t *>. - nature, as evidence of reputation 

ir this purpose are regarded as a 
and this too. whether the parties 
in the second suit be those who litigated the first or utter strangers (9) The 
effect, however, of the adjudication, when admitted, will so far vary that, if 
the parties be the same in both suits, they will be bound by the previous judg- 
ment : but if the litigants in the second amt be strangers to the parties m the 
first, the judgment, though admissible, will not be conclusive (10) It ought 
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ar»iu*inted »,th the tiiliject in eootroieraj, fbeir 
,erd,ct» were properly eTKlence of repuUtioa: 
but At the piesent day they are not so «e« 
Taylor. Er . | 624 i Will* Ey , 176. 177. 


($).*>« Norton, Cv , 218, .l/ntMui. Ckunder 
» Ttmtt Butah. 7 \V R , 210 (lSl>7) . Bat /latji 
t. Ao.taRbg, 20 « , .SJ, S*. 58 (198) (ISO!) 

(6) Darga But Xnrmrlra Co'imar, b W, R , 

232 (I86B) 

(7) Norton, Ev , 218 

(8) Taylor, Ev., } b24 . a» to the nii'aiiiiiir of 
“public or K'nnal iiiteroyt'' ere* 32, I. (4), 

(0) Taylor, Ev . fj 1682. 1683. In-Id, E\ , lOo. 
1C«. Willy. Ev . 176, 177 
(10) Taylor, Ev , § lbS3, andarr mnerally text- 
Uad,* utexl, aupra. 
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to appear clearly from the previous judgment that the question of custom 
^\as determijied.(l) The most satisfaetorj* evidence of an enforcement of a 
custom is a final decree based on the custom.(2) The existence of local 
custom, such as a right of pre-emption is a matter of a public nature, and 
presnous judgments will be admissible under this section in proof thereof.(3) 
Manorial customs may also be of a similar character.(4) Where a plaintiff 
sued for damages for value of timber earried away by Government, after 
being washed on to his estate, and to have Ins right declared, as against 
Government, to all timbers that in the future may be washed on to his estate, it 
was held that it was not necessan* for the plaintiff to produce in support of the 
right some decree or decision of competent authority establishing the cus- 
tora.(5) Where a custom alleged to be followed by any particular class of 
people is m dispute, judicial decisions in which such custom has been recog- 
nised as the custom of the class in question arc good evidence of the existence 
of such custom.(G) .Ttidicial decisions recognizing the existence of a disputed 
custom amongst the Jams of one place are very relevant as evidence of the 
existence of the same custom amongst the Jains of another place . unless 
it is shown that the customs are different ; and oral evidence of the same 
bind is equally admissible. There is nothing to limit the scope of the enquiry 
.to the particular locality m which the persons setting up the custom resme.(7) 
In a suit broucht by the trustees of a temple to recover from the owners of 
certain lands in certain villages money claimed under an alleged r gbt as due 
to the temple, it was Md that judgments m other suits against other persons 
in n-hich claims under the ^ame right had been decreed in favour of the 
trustees of the temple were relevant under this section as relating to matters 
of a public nature (8) A custom under which lands are held is a matter of 
public and general interest to all the villagers, and a former decree is most 
cogent evidence against them of the e-xi^tence and validity of the custom 
"hose exercise a plaintiff seeks to enforce (9) The existence of customs of 
succession in particular communities is a matter of public interest, and decrees 


<1] Toil Ram JMuh LaU. 2 .Anr*. I.'u. I.M 
(1867), 4t< aUo Laj/^num t Cr*4p, 4 M A IV . 
4t. 325, 329 , u M reading of the decree in eon- 
nrction with the judgment, *ee Shr> Cnitt^k % 
A’uAoerai, 15 11 , 635 (1800), 

(.’) Gariyat Hal \ JhanJa J/a2, 10 S , 5S0 
<>SSS). Lutkmtn Roi t -It'eir hUan, 1 A.. 445 
(1877). 

(3) Hadhvh CAunrf'c > Tomtf Limh, 7 IV 
R . 210 (1897). Tola Rom » .IMsn IbU. 2 A*r». 
120 (1S97), [in thu case, honever, it held 
that 4 previoui decree made in pursuance of * 
compromne could not Lo tiled as any judicial 
de-inon ot the ejistence of the custom, or any 
*dmu»ion by the defendant in that suit, that such 
» CTi.toni suUisfed). Skaikk AiW..4o-2a4 » 

lliJion, 5 Rev CSt 4 O Rep . 2«K18b7> 
lDecj«ions of local Courts, where not conflicting, 
“aj be pood proof of local customs Stt al»o as 
rctiflicting decisions. Indfr .Varais s .l/aA.>med 
.Vaamnrfis, 1 W 11.234(1864). Gardaynl Hal 
r. JiasJn J/of. 10 \ . 5S5 (18SS). lin thw last 

tnrntiooCTl cme the Court appears to Viacr 
Mnuttol the precious Judgments under 1 13 ft)). 
(ylleffitr o/ (lorsllpvr c Talahikart Smyi, 12 
A . 117 : but they mould hare also l•'m admis- 
sible ofider the present erctkin. 


14) ly'imaH Rat \ 4(t4r kkni, I 4 , 410 

441 (1877). as to nunonal rights, sec Aafion 
fAiM V Bkayratkt. 6 A . 47 (I883l . Lola \ lltm 
S,»yh. 2 A . 49 (18781 . AAoa v Shff^tan, 

I A . 373 (1877) Shmharai \ llhairo Promd. 
7 .4 . 8-Sil (|8S5| . in the case of the Lomer Prov. 
iiKT«. e»e Bengal Tenancy Act (Mil of 188.5), 
as 74, 183. a-id Itrp I III of 1703 s 51 

(5| Ciatfor Udl \ Tkt Gonrnmtot, 9 W It . 
97 (1668) Inphts of Lords of Manors) 

(6) £4(in5a .VaM t Gayoo f kand. 16 A . 379 
11894). Uamotk P-rikad t Huidal IM-. 27 ( . 
379 (1899) 

(7) UoTMolk Ptfkad \ Jlaxdal bam, 27 I . 
379 <1899). 

(8) RaMoss-it s .ipfora. IJ 3UI 9 II8S7). 

tbejudenicnts msri also belli to l« rrlessnl under 
• 13, wsfr. as bring rcMlencc of inrtances lu 

aluth the right claimed had l*en a<ccrtainrd 
.S>e m IX «a{e See abo .\alla/iamU Bailor r 
ArR«4>-uif« RiZlsi 7 Mad. H ( R.Cid|l873k 

(9) leahtraswiiaii .\ofikUm r Sa'Jxi Ram. 2 
Mad H C VL. 1. 6 (1864). ;«r Scotland, C. J . 
as to yjdpineiit in regard to the nature of tie 
■utmwt of a certain family and of a ihrmc m 
certan nCapw Si-e .Sin (Tasrst r. A'es/smr 
Cattod, is B. 625, 635(18^1);. 
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of ooinpetciit Courtti are ^ood evidence tltereof.fl) In a suit i'V the landlord'^ 
to avoid the sale of au occupancy-holdiiii' in their wioh:< 7 and eject the pur- 
chaser thereof, one of the questions as to the e-visteuce of a custom or 
usage under which the raiyat was entitled to sell .such a holding. It was held 
that a judgment of the High Court as to the transferability of similar tenures 
in an adjomiiig village of the same pergunnah was admissible as evidence of 
such usage under this scctiou.(2) It has been held m England that neither 
interlocutory orders not involving auy judgment upon the rights of the parties, 
awards, nor claims not prosecuted to judgment are admissible under the rule 
wliicb IS contained in this sectiou.(3) Many matters may go to the weight of 
this class of evidence which will not, however, affect its aiimissilnlity. Thus it 
matters not with respect to the admissibility, though it may as to the weight 
of such evidence that the judgment has been stilTered by default, or, though 
of a \erv recent date, IS not supported bv any proof of execution or of the 
payment of dainages.(4) And judgments standing upon a different footing 
from ordinary declarations bv prnate persons, the conditions to hs wota 
do not, and indeed cannot, applv to them (5) 

Judgments 43. Judgments, orders oi decrco.s, other than those men- 
those tioucd iu sectious 40, 41 and 42, are irrelevant, unless the exist- 
fn'fiV 40 to once of such judgment, order or decree, is a fact in issue, oi is 
relei^nt relov«ant undei some other provisions of this Act. 

lllnilnilionjt. 

(ff) .1 .mcl /< sejMratel.v sue r’ lor a Ul>el which leHects upon each of tlicni. i in 
each CH.se «nys, tlial the matter allegwl to l>e hl>ellons is true, ond the curunistances 
aiD such that it is juoWbU tiue in each ca'-e. oi in neiOiei. 

.■1 obtains a ileciee agam&t < foi (li>in.iges on the giountl tliat (' failed to mate 
out his juitificatiori The fact h n relevant as l»etween ll and C.|h) 

{/;) A piosceutes £ foi adultei.v with (\ .4'.swift' 

IJ denies that C is .I’e wife. I>iit the Comt eouMtts B of adultei \ 

Afterwards, C is pro-secuteil foi higMitn m luan^Mng B duung .4 s litetmie 
R-us that Hhe nevei wau .4’a wife. 

Tlio judgment agatml li is iiielevant as against 
(r) .4 prosecutes B for stealing a cow fioin him. B w com ictod 

.4 atterwurds sue- C foi the cow, which B had sold to him liefoic ]u» cooMctioii. 
As between .4 ami C, the Judgment against li is inelevaut. 

(>/) .1 has ohtaineil a decree for the Jiossession of hand H (' Ws -on, 

murders .1 ui {OiLseipienie/ 


{[) Il'f* lltti/i \ If'it .S.rq/„t, 9111, 31, 57, oS 

(IK'JII 

{2j iMlylt.k Hvxxper Uat^m, 51 t , 4i7 
(|S'M) 

CD Taylor, Ki-. } O.’U, the last ineiitninni 
(Uinis, thnuyli inxImiMtlili. as eiiJeius o{n|Si- 
O’aj, hone\er, h> ndmisMbh a* ividence 
of arts of osrirrsliip thus oH Bills anil -Inaiiora 
W (liHirers hasr Ur» adnutCeit on the litter 
groun'l to alios claims made to a |niU>c n^t ami 
ahaodoitisl : J/afcr/ms>» s O'D'a, III If 
S'13; on the latne proursU ,| has iievu h'U that 


an uslutiiiPiit slidlirr aiiljiiiitfisl to or jircwi-iiit- 
<tl to < ofiris'tioii sas ndniKsibfi an eridrnoo of 
the right m amt U-mg exertii-ed /? y IhMa. 
Mult of Iiri}l,u!dt, 14 y B . 9T1 , attoasanfs, 
s<< i’ron* I H’t-, ]U -t A li , 151 . but ace iil«i 
Tutu Knm s. Mohan Utl, 2 liO, nufira. 

(4J TaUor, K\ , | H-M 

(5) tstarWie, Er., IIU, uoti (ci 

W) Ct IhiiTja Churn y. Shu-J>rr 5 

\V. R., s C U Ilif. Ill slijch It sne 

hrM that the hniliiig la a jiiimoiu jiulgimiit sas 
not er deriie of fraud 
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The exhtence of the judgment is relevant, as showing motive for a crime.(l) 
(e) A Is charged with theft and with having been previously convicted of theft. 

Tlio previous conviction is relevant ns a fact in is3ue.(2) 

(/) A is tried for the murder of iJ. 

TliP fact that B prosecuted A for libel and that A was convicted and sentenced 
• is relevant under section 8 as showing the motive for the fact in issue.(3) 

Principle. — Judgments considered as judicial opinions are only relevant 
under sections 40-42 under the circumstances mentioned in those sections. 
Other judgments w'hen tendered against strangers, are sometimes said to be 


Such judgments ore said not to be evidence for a stranger, even against a party 
because their operation would thus not be mutual. The propriety of this 
last ground has however been qucstioned.(6) But if the extstena; of the judg- 
ment is a fact in issue or relevant under some other provision of this Act the 
judgment is not excluded.(7) 

Steph. Dig., Arts. 40, 42, 44 ; Phipson, Ev., 3rd Ed., 350-389 ; Tajdor, Ev., §| ICC7, 
IGC8, 1082, 1G94 j Best, Ev., § 590 ; Roscoe, X. P. Ev., 190-102. 


COMMENTARY. 

It has been seen that section 40 deals with the effect of judgments as Jndsments 
barring suits or trials by reason amongst others, of tbeir being res 
that section 41 deals with the effect of the so-called judgments in rem and other tiJan 
section 42 with the admissibility of judgments relating to matters of a public j^aSy men- 
nature. This section declares that judgments, orders, and decrees, other than t‘oned 
those mentioned m those sections, are of themselves irrelevant, that is, in the 
sense that they can have any such effect or operation as mentioned m those 
sections jua judgments, orders and decrees, tliat is, as adjudications upon and 
proof of the particularpomtswhich they decide (8) Foraformer judgment which 
» not a judgment " • . .. f ' he nature, (10) 

18 not admissible ;udtcafa.(ll) 

or as proof of th » between the 

same parties or th , , t section ex- 


(l)0«j;aZ,a«> Falieh r^l, 6C,1B* 

(1) IllusU («) BDil (/) h*Tf bocn ly 

• 5. Act III of 1891 Si-c also LaksfimoH r 
-trinf, 24 U , 801, 593 (1900) 

( 3 ) ff V Fon/atno iloUau. UQ U . 1028 . 
1035, per l»nl Ditiinsn, C J , Krttheiamme 
v Rajajopnla AyynujOf. 18 51 . 77 
(IS93), FaltehLtdl.6Q «t p I88,j»fr 

Corth, C. J 

(41 SUph. DiR. Art 14. WTi*rf . * 280. bot 
•r» ITiipson. Ev , 3rd Ed , 381 
(3) rhipRon, Ev., 3rd Ed. 3$U, •hrrv tbp 
grounds of thin rule «tv ronitJcrcd , Gojl" kjoU 
V Fallek IjoU, 6 C »t p. 189 T»»lor, Ev , 
I 1682. 

(6tT«jlor. E\ . { 1CS2, Bi eo Unbrupt<.y, 
•dminidrMi.B, md divorce prwvejinrs m 
*3iipson. Ev . SnI Ed , 38MS7. 

(7) Note* to i. 13 onfr. 

(S) Ctilrtinr o/ CorolA/m v Paial^kcri 
'V, LE 


12 A (F B). I. 23 (18S9) 

(9) Coder s. 41. ante 

(10) Coder • 42. anit 

(11) Coder • 40. oBlr 

(IS) S 43, tn effect dielam that for each pur. 
pove they ate irrelevant *ee ft v. ParUudas, 11 
Bom H C It . 9II. 90 (1874). 

The aole oby-ct for which it vu aought to tW) 
the former jadgmral in C»;/ii Lott r. Fattek LaU 
(\ jntf) waa to ahsa that to another luit agttast 
another defeodaut the plaintiff had obtained an 
etdfdtmtvm m hiv favour on the tame right , and 
It wa» held that the op.aioH eipresied (n the 
f.wmer jwlginntt wat not a relevant fact oifhin 

the meaning of the EvtJenee Art." XfMlasaamf 
Aysnayar T. pj^ojnpola Ananfar. IS 51., 77 
( 1895 ). 

(13) <7v//ii LaU T. Fetlek £aff,8 t. (F.R), 171, 
attwa. 13. 40, oa/e, and .Yc<m thereto. 


386 


OTHER JODOMENTS. 


[ 8 . 43 .] 


pre8sly contemplates cases in which judgments would be admissible either a-' 
facts in issue or as relevant facts under other sections of the Act. And as 
to this Garth, C. J., in the case last cited, said : “This is qxute true. But 
then I take it that the cases so contemplated by section 43 arc those where a 
judgment is used not as a res judicata, as e\idence more or less binding upon 
an opponent by reason of the adjndication which it contains (because judg- 
ments of that kind had already been dealt with under one or other of»the 
immediately preceding sections). But the cases referred to in section 43 are 
such, I conceive, as the section itself illustrates, viz., iihen the fact of nni/ 

to be proved in the case. As 
that he had been convicted of 
the alleged slander was true, 
ct to be proved by B like any 
other fact in the case, and quite irrespective of whether A had been actually 
guilty of the forgery or not. This, I conceive, would be one of the many cases 
alluded to in the _ forty -^ird section (1) And though judgments other than 
those mentioned in sections 40-42 are irrelevant jwa-judgments, this section, 
does not make them absolutely inadmissible when they are the best evidence 
of something that may be proved ahuHdc.{2) The existence of such judgment 
may be a fact in issue,(3) or it may be a relevant fact, (4) otherwise than 
in its character of a judgment. 

With regard to the existence of the judgment, its date or its legal conse- 
quences, the prduction of the record or of a certified copy is conclusiie 
evidence of the fi'*'*® *’'’'**"** ‘'*' **■ — •” ■’ . • • 

a public tiansac 
recorded.(5) “1 
and sues the pr< 

evidence for the plaiiitilT to establish th*e fact of acquiUal, although the parties 
ate necessarily not the same m the action as in the indictment, (6) but it is no 
evidence whatever that the defendant was the prosecutor, even though his 
♦V'A * 1 .. want of proba* 

verdict, is still at liberty 


pay the amount of damages awarded , but it is not evidence of the fart upon 
which it was founded, namely, the misconduct of the servant or agent.(lO) 
So, a judgment recovered against a surety will be evidence for him to pro\e 
the amount which he has been compelled to pay for the principal debtor; 
but it furnishes no proof whatever of his having been legally liable to pay 
that amount through the principal’s default.{ll) Thesarac doctrine will apply 
to other cases where the party has a remedy, over, as for contribution, or the 


(1) Oa))u LeU, r. Tellth LaJl, S C. at p. 192 

(2) Callictor c/ Ocra^/ipor* v, FalaUhar* AajS, 
12 A. (F. B. ), 1. 25 <1889). 

(3) Stt » 43, 1 ^; (r) 

(4) I. 43, (d), (fV and s. M, upla. 

(5) V. 'anit, Introiluctian to ss 40.44 ; iliiaadl 
Ciandra v. Paruh A’aM, tl a W. N., 402, 410 
llOOt); Taylor, Er, av ICST, PhipNifi, Er, 3rd 
Ed , 359 ; as to crrtiflnl ropi'v, ttt a 76, foil, 

(6) Lf^t T ToUmttj, 14 East , 302. 

17) n. N. P., 14. 

C*) I’mM 1 J/ncH/tmarit, 9 East , 361, /a. 


trUoKT Seng, I Camp , 2(13 , ii a . See Aeroiimt- 
onllaA ChotcdliHry \. Gholam Ilowin, 9 U ]i , 
77 (1868): Aghon Salh \ KmHnca PerehoJ, 14 
W. It, 339 (1870); the faet that the plainfifl 
ha* been conMcled e\en thoiifdi acquitted in 
appeal, m eMdmce of rtssonnlle and prohnble 
cause Jadnhnr Singh v. .^htn Saran, 21 A ■ 26 
(1898). 

(9) B. >.■. P . 15 

(10) Greta v. Seui Sun Co , 4 T H . 889j Prtl- 
rhard x, JIi1rh(t;cl, 6 3( A Or , 165, per Crossu c)l, 

J. 

(11) A»nj V. yorman, 4 C. B.. 884. 808. 
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Iilce.(l) In an action nRaiust a surety where the defence was that the plaintiff 
had received certain moneys from the principal m satisfaction of liis damages 
it was held that the plaintifT, in traversing this plea, might put in evidence a 
judgment recovered from him by the assignees of the principal for the amount 
so received as money had to their nse, not indeed ns conclusive proof that the 
money had been paid to him by the principal in the way of fraudulent prefer- 
ence, but as showing that he had actually repaid the money to the assignees, 
and as generally — -t.. — ^ 
credit a witness, • m a former 

trial, the judgm be strangers, 

will be admissible for the purpose of introducing the ev’idence of his former 
8tatements.(3) Judgments are admissible when they arc tendered for the 
purpose of contradicting the testimony of a witness. 8o where A having 
sworn that her son B was born on Match 18tli, i.c.. five days after her marriage, 
au application order of deceased Justices reciting that A swore B was bom on 
March 8th was received to contradict her testimony though not to prove the 
bastardy or date of bitth.(4) Upon an indictment for perjury committed 
m a trial the record will be evidence to show that such a trial was had(5) 
and if a party be indicted for aiding the escape of a felon from prison, the 
production of the record of conviction from the proper custody will be conclu- 
sive evidence that the prisoner was convicted of the crime stated therein. (6) 
So where the judgment constitutes one of the muniments of the party’s title 
to land or goods. — as where a deed was made under a decree in Cbancery(7) 
Or goods were purchased at a sale made by a shenfl upon an execiition,(8) the 
record may he given in evidence against a partv w-bo is a stranger to it. So, in 
an action to recover lands, a decree in a suit Wtween the defendant’s father, 
and other persons unconnected with the plaintifi. w-hich directed that the father 
should be let into possession of the estate as bis own property, lias been held 
admissible on behalf of the defendant not as proof of any of the facts therein 
stated, but for the purpose of e.vplaimng in what character the lather, through 
i''hich the defendant claimed, had afterwards taken actual possession of the 
e8tate.(9) Many other instances might be given of the admissibility of judg- 
ments inter alioi, w here the record ts matter of inducement, or merely introductory 
to other evidence; but those cited will suflice to illustrate the principle (10) A 
judgment may be relevant as between strangers if it is an admission being 
received in favour of a stranger against one of the parties as an admission 
by such party m a judicial proceeding with respect to a eertain fact (11) This 
•3 no exception to the rule winch requires mutuality, since the record is not 
received as a judgment conciusivelj' ostabhsbmg the fact but merely as the 
declaration of the party that the fact was so. Thus not appealing against an 
adverse judgment may operate as an admission by the party of its correct- 
ness (12) • And a stranger to a judgment may also be estopped thereby, not 
‘brectly but bv his acquiescence therein (13) So if .4 pleads guilty to a crime 



S88 


O'ntJEB JUDOJIEKTg, 


(8. 43.1 


and is coa^cted. the record ot Judgment upon this plea is admissible against 
him in a eivil action, as a solemn judicial confession of the facial) But if A 
pleada not guilty to a enme. but is consucted, the record of judgment upon 
this plea IS not receivable against a civil octioii asan admission to prove his 
guilt.(2) Bor the judgment contains no admission, and in conformity with the 
rule vhicb rejects judgments infer patifs as evidence either for or againststran- 
gera to prove the facts adjudicated, a judgment «i a cnnunal prosecution unless 
adroissible as evidence m the nature of reputatJon(3} or, taken in conjunction 
vjth the prosecution, as an act of ownership (4) cannot he received in a civil 
action to establish the truth of the farts on w htch it was rendered , and a judg- 
ment in a cmJ action, or an an ard, cannot he g»-en m endenee for such a pur- 
pose m a criminal prosecation (5) Technicahy, the judgments are tuadoiis- 
siblc ah not being between the same parties, the parties to the prosecution 
being the Queen-Empresa on the one hand, and the prisoner on the other, and 
in the cml suit the prisoner and some third party . and substantially, 
because the issues in a end and enminal proceeding are not the same, and 
the burden of proof rest*- m each case on different 8houlders.(5J Thus A is 
convicted of forging S's aiguatuie to a bill of exchange. -5 is afterwards sued 
by C, to whom A has transfemd the bill A's couviotjou ife not admissible 
to prove tbe forgery (7) So again a certificate of acquittal on a charge of 
tape IS not admissible to disprove the tape in a divorce-suit founded there- 
on. (8) A mother murdeiiiig her son is not beneficially entitled to take his 
estate by inheritance, but the fact ol her basing been acquitted or convicted 
IB not relevant in a civi! court upon the question whether she has committed 
the VI tongful act imputed to her and, if so, whether by such act she has for- 
feited her Tights of mhentaivce (y) A stranger to a judgment nuy al^o be 


<l) R. T. .IXoTwx. II q n n*-« 

1033. ptr Lonl S>*nm«fl. C J ' Whyrfo.* »h>t 

ft mftn «ay» irf hioucif lo r'ld.-n.. 
UMng io Court "1 A« to » pl'a u( iwiltv 
Vting ctulence cf an »donssMW. 

Vhv’i4tr V .Vadhao AyJ««, 10 IV. Jl , 5(> {IKoSt 
A ft*'* of gwtlfy ifl Cr«nm»I Coon >H«t bat 
A of coatKfioa Jx* iii 

eraienoc w * rioJ ww; 'r#j’It>r. Er , I JSW 

(2) ft » fVardtn of tii TittK U Mofl 3SS, 
ftnd V. ffJfl- 

(3) 8 13, anil Tft>lot. Er . §$ 1603. 621 

(4) 'Taylor, Er . %\ 1603 

(8) Tftylor. Er , S 1693. and f»V3 lliPTr citrd . 
CttWMjat ' /mr*r, L R , 4 E & 1 , 434 . ftrwi- 
marooIfoS CAoinlArj) y OI«fa« He*mrtn, 0 tl K . 
77 (1693), [A proceedmp of ft cnmmal 0>urt 
w not ftdmwnfale tw cnJrnto a Clni Camt u 
bound to find thf facts itsrM). ftusil'wart A'er^j 
V. liufO a-^nKi, 6i\. H. sn {J806) fThooea- 
vjctjcw 5a « rriminal care »s art roarluaire m a 
cjyjS smt lor in rcsporl rf the arjue acli 

AMjiananil ^urrnah v KaiJimoth jVyafftftltf, A 
\\. U., 26 {ISflS) J.V Oril Court u not bootid 
to adopt the new of a Jlapstnte ft* to the 

gencmcaess or olhornise of aaoramentjs Doorgn 

tkjwr. Dc^ia Chur*. 6 VV. JU. Qnlttl., 59 
(18691. Ta »uit for money fofnWy taken from 
tho pUmtiS li} the firfrndftntla ntawtanaUc m 
(3n{ Coart. notwitfistftnding She defendants' 
ftotoitU) in the Crcmmal CMirt on the charga et 
rohbeffs Ah Hulrh r, HeUk AlsmfnMhAa. 4 


U L K . A C . 31 (18693 I It , 477 Jj, ^ 
suit (or d«m«p(s for ah the px ^ wiia ion> 

nction ft] tho delitirlant m a Onmiutil < quii u no 
*\Kirftce of the awnotf The foi-fam of tl* ft<«avlt 
must t,e (r»il m thefiuffouif ft ^ firO^tr 
(iSAlKaCp 135 -fyiwaart /,V,v v Roikikn Pir- 
M n R, 339 ffoTO/ (Jmiur, r-huniitr v. 
ft . 6 C , 547 (I8«i; Ml . TxUo ffom. i 
A . 97 |IR80 ) Sm Ra^ Awwor, i Hnmn iW/nfert. 
23 C , 610 (1800). lu uhich, hoa.w. OW. 3 , 
olserxcd that hr ■»»« not prij>,r<U to tty ih,t 
the dcoiswo la ft pim! ..uif uauM not U adnus- 
»*bte m e»«d?nee in » rnmni^! rft,e jf fh^ pnrticS 
w<re subalftatialiv the «atnp and the i»*upa in the 
tuo cases identic*! R»m|,!<u }, contra. 

Manianad* Thb> \ ftnmrfo* 4f K, 

eUxtj (1906) for fttsw in whah a md judgment 
*»a rejected m a criminal prmttdioii See fir- 
ftoafuKK iloreair, 1 1 q JJ , 

(fi) GogKK ChunAer \ ft. 8 ( ZA. (ISSO). per 
Rhtte. 3 

(3} CoMnfui 1 Imnr. L H . 4 E i 1 . 23t i 
ParttmiV. Aoadon County p T L. B . 

ej». 

(8) J irpt \ Vrrjo. as f. T , -Ibf' So also in 
the ttiftJ of A ft* acccsstwv. to a idotiv committed 
by if , Hie connetion ol B tliousli luimiasible to 
jiroTe l*«l /art, >s no eticleno? of B s gv*U Set 
Wipawi, E*' , 6t<i Ed . 38*. el i6 » <sjh 

{'tr!axay<ijar JMaltrr s I nfanmal, 34 
Blad, L, 3 , 507. 
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lt)und by it if he has so contracted. Thus, if J contract to indemnify B 
against any damages recoverable against the latter by C, and S has bond fide 
defended the action and paid the amount, the judgment will bo conclusive of 
A's liability. But this docs not apply uhete B has no contract with, -but 
merely a claim against .4 for such mdcmiut 3 '.(l) In the absence of special 
agreement, a judgment or an award against a principal debtor is not binding 
on the surety, and is not evidence against him in an action against him by the 
creditor, but the surety is entitled to have the liability proved os against him 
in the same way os against the principal debtor.(2) As to decrees considered 
as cWdence of the necessity of alienation, see authorities cited helow.(3) 


44. Any party to a suit or other proceeding may 
that any judgment, order or decree which is relevant ^iidorobt^i^g 
sections 40, 41 or 42, and which has been proved by the adverse 
party, was delivered by a Court not competent to deliver it, o^coar^may 
was obtained by fraud or collusion. 

Principle —A judgment delivered by a Court not competcnt(4) to 
deliver it, as by a Court which had no jurisdiction over the parties or the 
subject-matter of the suit, is a mere nullity.(6) And though the maxim U 
stringent that no man shall be ; — '** ’*• ' ■ - . i 

fraud can he shewn, this maxim 
when a decree is passed between 

each other.(7) i'raus el jui nunquam cohahlant Fraud avoids all judicial 
acts, ecclesiastical or temporal. It is an e.xtTinsic collateral oct, which 
vitiates the most solemn proceedings of Courts of Justice, which, upon being 
satisfied of such fraud, have a pow'er to vacate and should vacate their oivn 
* ■' ’ ■ m of this rule it makes no difference whether 

pronounced by an inferior or by the highest 
It IS competent for every Court, whether 
superior or inferior, to treat as a nullity any judgment which can be clearly 
shown to have been obtained by manifest fraud (9) 

ss. 40 — ^2 {Judgments, orders and decrees) s. 3 ("Coar/.”) 

s. 3 (“ KfleiYint”) 

Steph. Dig., Art. 40 , Taylor, Ev-, §§ 1713 — 1717 ; Phip-on, Ev., 3rd Ed., 302 ; 

Ev., § 595 ; Field. Ev., 340 — 343 ; Xorton, Ev . 218, 219 { Wharton, Law Lexicon 
(1892) ; Hukm Chand’a ifes judteata, 484. 


(1) Parlfr r Lnuru. 8 Ch .App . I03S. IrtSS. 
1053 

(2) roim? In re A.fcAm, 17 Cb D 

668 

(5) F,cU. Ev., 3.N— 310. Hmdn 

ii 3il, 3^4, •nd case« there citeU 
(♦) S« KtUj^mma v Kthppa*, IS M . 
(1SS7), Sariarmal v .iranraj/al .SfiUa/orAji. SI 
B . SI15. 212 (lS9rt). 

(5) e»w» cited, fnjt 

(9) Aoyet, T. //odjc,. 2 H 4 r . S4T , <rr 
W»(7w T. AOt*. U R. 2 Es . 18. 

(7) rbiKd.,n T. HrrluT. 3 C. 4 F.. 510 
(^1 IhieXtv nf Me,, 2 !*!» L. C . 

r" Lord de Cirey, C. J.. i'XStfm.,, v Tht Ferf 
«/ a A 4 E., S-iT . . Forte//* ». 

ffoeoj,, a B.. 148 (18^*). 


{91 .SAeddcK > PaJrici. 1 3U'v] H L.. 535 . 
to the invwtdure to be token to M-t &side a de. 
cree ohtainnl b> freud end collutioo. *e« .Vtira 
Lai V BXaian Jka. 13 B. L- R . -App . 11 <1874) . 
AdWoonA VkoHdfa v Tort Pnu-iana, 10 C , 812 
(18S1), Ethaa t'kuadn r .Yiiii(/omoi,t 
lO C., 357 <I8S4). KanmaJi Kaktmtkoy r Ba- 
//oAiTAoy. 13 B . 137 I18SS) liaan tall 
X gam)% Lott, 20 A . 370. 371 (IROS). .Vutono. 
naaia* T. ^•adn t-Jl. OT C . {*17 (18W). A 
ronfent*!e<r.T eonnot be oet ooi-Je oo motioa oo 
the ^Tvanil Ihtt <t oblomM by (rood and 
iBtuv|<re«ento1ioa. .A ee^iorote njit tetut lie 
brMcht (or thot parpote Chtiye of fraad eaa. 
not pnv>erlT I,' try-d oo &Sd*Tit4, Tvlen^tarf 
/>«.• T Woodop Ckamdtr. 25 C. 549(1838). See 
•hrt .Act IX of 181^, Sch. I. .Art. 95. 
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COMMEJNTARY. » 

Incompe- - When oue of the parties to a suit tenders or lias put in evidence(l) a 
judgment, order or decree under the fortieth, forty-first, or forty-second 
sectjonf2) it is open to the other party under this section to avoid its effect 
on any of the three grounds, (a) urant of jurisdiction in the Court which 
delivered the judgment, (6) that the judgment uas obtained through fraud, 
or (c) collusion. (3) 

n) ^ judgment deliAered by a Court not competent to deliver it is a mere 
nulhty, and cannot have any probative force whatever between the 
parties-fi) The words ‘not competent’ in this section refer to a Court acting 
without jurisdiction.(5) And although one Court cannot set aside the 
proceedings of another Court, for waut of jurisdiction, yet when a matter 
arises before a Court in the ordinary course of its jurisdiction, and one of the 
parties relies on, or seeks to protect himself by, the proceedings of another 
Court, then m that way the jurisdiction of the Court whose proceedings are 
pleaded may be inquired into.fC) By the law both of this country and of 
England anybody, whether party or stranger, against whom a previous judg- 
ment IS used m a subsequent suit may impeach it m the suit m wluch it is 
80 used on the ground of want of jurisdiction m the Court which passed it (7) 
The competency of a Court cannot depend on whether a point which it 
decides has been raised or argued by a party or counsel. It cannot be said 
that whenever a decision is wrong in law or violates a rule of procedure, the 
Court must be held incompetent to deliver it. It has never been and could 
not be held, that a Court which erroneously decrees a smt which it should 
have dismissed as time barred or as barred by the rule of res judicata, acts 
without j'urisdiction and is not competent to'delivcr its decree. This and 
section 41 recognise that given the competency of the Court, even error or 
irregularity in the decision is a leas evil than the total absence of ffnabty 
which would be the only alternative (8) There is a distinction between an 
order which a Court is not competent to pass and an order which even if 
erroneous in law or in fact is within the Court’s compctency.(9) 

contains no definition of the term “fraud” for the purposes 
of this section It was held m one case that the fraud must not consist in 
the fact of a fraudulent defence having been set up , it must be fraud m 
procuring the judgment, such as collusion or the like between the parties, or 
fraud in the Court itself (10) In a subsequent case it was said that the fraud 


(1) See Xularint ■». Aundo Lall, 30 C . 

369, 382 (1902). wlifrr objertrf that the 

decree h*d not been pren ed the adeerw i>arty. 

(2) In Xoriqn, Er.. 216, it » »iigge»ted that 
the same rule ought to apply n tbe eaM of • 
judgment, order or decree tendend under a. IS 

(3) lb See AbmtJf’hoff I/abtbhny v ViJtte- 
Moy Ca^^mlhny, 6 B , 716 (I882)r it wm sug- 
gested that the word may bo read as eqairalent 
to "fraud and collusion *’{ tedipitnt, seo post 

(4) See KMa I’anbnd r. Kanioyt8titgi,TS -VV. 
I’ , 99 (1875) , Soolnm iUurr t. Croadg, 19 W, 
n , 284 (1873)} Guimuh I’altra r. Aim KiMn, 
23 W. r. , 361 (1874) ; R T Ilttumt Gaihn, 8 B . 
307 (1884). Where an oSenee i* tried t^aCoutt 
without jurwliition. the proceedings are loxl 
and tlic offender if acquitted is liable to be tned 

(3) KtUUhmmn r Ktlappan. 12 51,. 228 (1887). 
Compcieney is here synonymous with jntisdic- 
lion, Sardamnl r. .Innmgnl 31 B , 


3UV. 212 (1899) See the s.iine matter reported 
in 31 £ , 297 (1897). 

(6) C««aeaS I’alln v Earn Eidhtt, 22 W II , 

361 (1871) 

(7) Rajtb Panda v Lalhan Stndh, 27 C, II. 

21 (1899) , Stepli Dig , Art 46 . Taylor, Ev . 
J 1714 Accoiduig to English Law while m the 
ca«e of fraad or collusion strangers alone may 
show their eiutenee, want of junsdiefion may be 
thown by anybody. A* to fraud and collusion in 
this country, v j»ost 

(8) This passage was cited with approval in 
Xafin Earn v Kalynn Do*, 1 AU L J , 2], 
222 (19(14). t e.26A., 522 Castor, x. Castor,. 

22 A . 270. 281 (1899) j see s 41. antt 

(B) Sariarmal Aarntvi/nl Snbbapal/iy, 21 
B., 205. 211 (1896). 

(10) Cammell \ . &ticdl, 4 Jur N S , 978 , (1858). 
a.e,31I i X., 61755 H 4 X . 728. see Stoiy, 
Bq. Jur. 2V8, { 252ii , ns to enquirus in the Bank. 
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must be actual fraud, such that there is on the part of the person chargeable 
with it the njofus nnimus putting itself in motion and acting in order to 
take an undue advantage of some other person for the purpose of actually 
and kno\vingly defrauding him. The fraud must be such os can bo explained 
and defined on the face of a decree and mere irregularity or the insisting upon 
rights which, upon a due investigation of these rights might be found to he 
o\erstated or overestimated, is not the kind of fraud which \vill authorise the 
Court to set aside a docree.fl) In a subsequent case(2) on action was 
brought for infringement of a patent, and judgment was recovered by the 
plaintiff which Was reversed by the Court of appeal on the ground that the 
facts shewed no infringement. Subsequently the plaintiff brought an action 
to impeach the judgment on the ground that when an expert sent down by 
the Court, and whose evidence was the only material evidence before the 
Court as to the nature of the defendant’s process, examined the defendant’s 
works, the defendant fraudulently concealed from him certain parts of the 
process, so that he had no opportunity of discovering the points in which it 
resembled that of the plaintiff. On the original trial the fraud was found 
to he proved and the judgment was set aside. On appoal(3) by the defend \nt 
the Court of Appeal (James, Baggallay and Thesiger, L. JJ ) the judgment of 
the lower Court was reserved on the ground that the fraud was not proved. 
But James, L. J., added the following observations, m which Thesiger, L. J., 
concurred; Baggallay, L. J., dissenting* “Assuming all the alleged false- 
hood and fraud to have been substontiated. is such a suit as the present 
sustainable? That question would require very grave consideration indeed 
before jt is answered in the afiirmativc. Where is litigation to end if a 
judgment obtained m an action fought out adversely between two litigants 
SHI juris and at arm’s length could be set aside by a fresh action on the 
ground that perjury had been committed in the first action or that false 
ansivets had been given to lutcrrogatoncs. or a misleading production of 
documents, or of a machine, or of a process hod been given There aro 
hundreds of actions tried every year, in which the evidence is irreconcilably 
conflicting and must be on one side or the other wilfully and corruptly 
perjured. In this case, if the plaintiffs hadsiistamed in this appeal thejudgment 
m their favour, the present defendants in their turn might bring a fresh action 
to Set that judgment aside on the ground of perjury of the principal w itncss and 
stihoriiation of perjury, and so the parties might go on alternately ad 
iiijTnttKHi.” These observations which w-ere obtter dicfa were cited by 
Petheram, C. J., m the case underiiotcil.(-l) where the plaintiff alleged that he 
Was induced by the fraud of the defendant not to defend the action and in 
which the following obsersations (which were also obiter as fraud was nega- 
tued) were made — “The principle upon winch these decisions rest is that 
"here a decree has been obtained by a fraud practised upon the other side by 
which he was prevented from placing Iiih case before the tribunal which was 
called upon to adjudicate upon it in the w-ay niostto las advantage, the decree 
IS not hnidmg upon him and may be set aside lit a separate suit, and not only 
by an application made in the suit in which the decree was passed to the Court 

ruptoy Court gii»rdme «p»in»t fr»ud mith ptrsiU in JM-mrd (hila'i t Mairmfl 51 

•<> tKp fontvlrrstion for > judpnirnt Jrbf. trt Ki- ( . *1“ 

I'rtr In 13 Q R U . T’l* (2) fl.w \ U'»,t.6iKV 29T(1«771 citod 

Ei-psrtr triiRcv, 16 Q n D. 315 •" /*«*■»»» l/>U 28 C . S'*! 

rUtnu. 2J Q n D. 83 Ex i«flr /funlom. 14 IIB'W) 

y R D . bflS . Ex-pirt^ 0^r<T<i/ R«- V*! (3> r/*<»*r t Ui-yi. ton !> . 32? (1878) . «>« 

S? IL T . 601 . Rp rra$rT (tS'lJ). 2 Q H . «33 “i drciMon rntitiwj .1(^1 .ff r OppnktimrT, 
y.r-IU^hn*. Ex-pArtr Tfoup (18S3). iQ B.,4‘M M Q E D . r« 3r>7 »i6)lM2l. 

A» to thf fflwt of fraud m judpmrrK* tt* HoVm 1«) Cct,!. t. 21 

fhtnd. nf fil.. 4«1 C, 612. *19 (|8'*41, 

'h/*a/fAT II orrf, 1_ R , 3 1> . 203 . ent-«t 
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by which it wag passed, but I am not aware that it has ever been suggested in 
any decided case ; and in my opinion it is not the law that because a person 
against whom a decree has been passed alleges that it is wrong and that it was 
obtained by peiiuxy committed by, or at the instance of, the other party, 
which is of course fraud of the worst kind, that he can obtain a rehearing of 
‘ ' nerely changing the form in which 

• his plaint that the first decree was 

hose favour it was given. To so 
) avoid the operation not only of 
that which relate.g to res judicata 
. le case are very clearly stated by 

ed . . Since the English 
decision cited there have been several cases where the Court has under 
similar circumstances exercised jurisdiction. In the undermentioned case,(l) 
B in an action brought in the Probate Division had propounded a will and 
A had propounded the substance of a later will alleging that the earlier 
will bad been obtained by undue influence A compromise was effected 
under which the alleged earlier will was admitted to probate. Afterwards 
A discovered that the last-mentioned alleged will was a forgery and that B 
was a patty or privy to the forgery and brought an action to set aside the 
compromise as having been procured by fraud and obtained judgment in 
that action. In a recent case,(2) the plaintiff alleged that a judgment was 
procured by the fraud of the defendant m that the latter fraudulently exhibited 
to the Court and jury certain false and counterfeit documents and certain 
memorandum boohs containing fal.<ie and fraudulent entries touching the 
matters in issue m the action and the judgment so fraudulently obtained 
was set aside. 


But in another, where the plaintiff, having obtained letters of adminis- 
tration to the estate of a deceased landlord, sued a tenant for rent, and the 
latter in his written statement objected that the letters of administration had 
been obtained upon a misiepresentation by the plaintiff as to his relationship 
with the intestate, it was AeW ’ * . • •' - r'. ^ . • , 

could he regarded as an order .t • • « ■ « , • . • , ' , 

tions of the defendant were no «• j •• M • s i! 

for the purpose of proving that the letters of administrations were invalid in 
law, and also that such a defence could not be successfully raised so long as the 
letters of admimstration were not revoked by a competent Court. (3) 

With regard to the parties who may show fraud it is clear that a stranger 


(1) PritMman r. Thotnat, fi T. P . 310 (1684) 

(2) Colt V. LaitglorJ, 2 Q B. (I89S), 36. cib^d 
tn Sri Ilangnmmal, 23 IT.. 216, 219(1899) 

(3) Aiiibva Charan pas x. Kala Chanifa Dot, 
10 C. W. N., 42’. 

(4) T»ylor. Ev.. J 1713; Slcph. Dig. Art. 46 ; 
Bigelowe’* Bitoprel, 208 tUga x. AUt». 'L. 


P. , 2 E*ch , 16. 

(5) This view IS by no means a clearly settled 
and accepted one, the rule with regard to inno- 
cent parties being treated as open to tome doubt, 
Raph Panda x. Lakhan S^ndh, 27 C , 23 (1890) 
(8) Ahmtdhho'j Uuhih\o’j v. V ulhthhny Casaum ■ 
6B, 703, 715 (1882). 
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a previous suit in ^\hich a judgment was obtained mav in a subsequent suit aver 
and prove that it was obtained by fraud though the judgment remains unre- 
versed.(l) So in a suit brought by A against i? for khns possession of a tank, 
the plaintiff put in a decree based on a compromise in a previous suit between 
him and the defendant to prove his right to khas possession. The defence inter 
aha was that the decree uas a fraudulent one. It was objected by the plaintiff 
that as the defendant was a party to the former decree which was unreversed, 
he should not be allowed to prove that it was procured by fraud, but it was held 
that the defendant was entitled to do so.(2) A party to a proceeding is never 
disabled from showing that a judgment or order has been obtained by the ad- 
verse party by fraud ;(3) and if it can be proved that the decree in the former 
suit was obtained by fraud there can be no question of res judicata (4) In the 
undermentioned case it appeared that A mortgaged certain property to B, vho 
instituted a suit on his mortgage and obtained a decree therein. Subsequent 
to such decree A sold the property to a third party C. B having attempted 
to execute his decree against the property in the hands of C, the latter instituted 
a suit against A and B, for the purpose of having it declared that the property 
was not liable to satisfy the decree, because the mortgage-transaction was a 
fraudulent one, and the decree had been obtained by fraud and collusion. In 
such suit B contended that C having purchased subsequent to the decree was 
absolutely bound by it. But it was held that. ha\*ing regard to the terms of this 
section, it was perfectly open to C to prove that the decree had been obtained 
by fraud and collusion (5) The words of the section “ any party to a suit, &c.,” 
are uide enough to include parcies to the first suit both innocent and guilty. 
But there can be no doubt that the benefit conferred by the section is given only 
to an innocent par..y not ptisy to the fraud. For though the words of the 
section would, by themselves and independent of the general law, allow a party 
to set up his own fraud m procuring the former judgment in order to defeat it 
{which has been character.sed as a startling proposition), (6) it is clear that a 
guilty party would not be permitted to defeat a judgment by showang that in 
obtaining it he had practised an imposition on the Court.(7) But m that case 
a party is precluded not by any rule of evidence but by the general principles 
of justice which forbid a person to plead bis own fraud (8) It is no doubt a 
general rule that a Court will not interfere actively in favour of a party who 
has been particeps cnminis m an illegal or fraudulent transaction, and this rule 


(1) Ra/ib Panda r. Laikan Sendh, C.. II 
(1899), B c., 3 C. W. K, 660, .Vufjrtui Da$fr 
V S\ndo Loll, 26 C . 891 (1899) . s e , 3 C SV. X . 
6T0. In »ppe«l, 30 C , 369. i c , 7 C \\ X . 353, 
It held th*t fhf High Court h»l onpn*! 
jonsdiction to enferUin • suit to »et Mide • de-- 
trre of • mofuBsil Coort on the ground of frand 
and thBt eren if this nere not to inMnioch •* 
•dimttedly the Court had junsdictioa to rnferfiMn 
the luit to far as it stas one for administration, 
if the decree was relied upon by the defendant 
the plaintifl might show that it was obtamed by 
fraud [tpproved in .^rs Ranjamma! t. SanJam- 
"m(. 23 M . 218. 218 (1899).). Bat*, iaf s Pbapn. 
St A., 2t2 (1002). In which rase* this matter 
•od pnor decision! thereon wiU be found folly di»- 
cutsed. These three cate* are sopported by dwra 
In //ttUAoy v 1 tlTre&jtoy, tujira . 

JfrucUaram t KatutoM, 19 C.. 621. 826 (1894). 
AJmotrjr JlktAo/ndlyO S .4i»t«tMWi 

12 C., 156 (1885). Theease of fhiin tafsi £ast;> 
Latt. 20 A , 370 (I^Os,, eannot be rryarded at an 


aothonty. as tli« pretenl tection waa not consi- 
dered nor essm mentioned in that decision bee 
Roast Lai t OAopi, 2t A . 242. 245 (I9<r2j. At 
to foreign judgments, tee .Vtgonts i 

.Yuadi toff. 26<' at p 91<I(I8'>9) 

(2) RojiS Panda v Latknn Sfndh, 27 ( . II 
(1896) 

(3) JfoacAAnran i Kaivta*. 19 R . 821 ith'M). 

(4) ArttAaof.AtpnO r Roaioaiarfi, 16 5t . I'J8 
(I862) 

(5) Aifaioary J/tlAo/tidAya r .(imaai-eo 

RiStt. 12 ( . 156 (ISvSj 

(6) ttmedSAm) f/ttiVtoy t lalitUu-y Cos 
«aa,Uoy.6 B , 7<I3(I8S2). at )k 716. per Latham 
J , hanns lej-aid to the maxims AUr^»$ t*am 
turpttud'ufm ana td aadtndmt and .Vraio tt dt‘ 
tau fcofoio rtfereicr «■< aaxtfitM ropni/. 

(7) .StiSorit, V Snndj U'J. 26 C.. 

tni. »P7 ll86rjj. 

(Hj Ra/s4 Panda s toUsa StadX, 27 C. 11. 
22. 23 (18991. 
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ordinarilv' applies to persons who are privies in estate. But the rule that a 
privy in estate cannot set op fraud as an answer is not of general applica- 
tion. There are cases which form an exception to it, such as cases in which 
the act in which the parties concur is against the principles of morality or 
public policy. In such cases the Court sees the necessity of supporting the 
public interest, however, Mauieable the parties themselves may be. Another 
exception is where the collusive fraud has been on a provision of the law 
enacted for the benefit of the pnvies. The rule which prevents a person who is 
a party from pleading the illegality of hts act does not hold good as against 
persons claiming through such party, tf they are the parties sought to he 
(lefrnuded. So where by means'of a fraud practised on the Court the owner 
of considerable property caused a decree to be passed against himself as 
' defendant in a collusive suit upholding a fictitious wahf-naniah, by which 
it was intended to tie up the property in perpetuity for the benefit of the 
direct descendants of the waqif to the exclusion of his collateral heirs, it 
was held in a suit by such heirs to recover possession of their share by 
inheritance of the property so dealt with (n) that a Court, which was other- 
wise competent to entertain the suit had jur sdictiou, on the finding that it had 
been obtained by means of fraud, to treat the prevnous decree as a nullity, and 
(6) that the plaintiffs were not prevented from setting up the plea that the 
picvious decree had been obtained by fraud by the fact that the person who 
practised such fraud was their predecessor in title.(l) 

(iU)c«^/inin,i As in the case of the term “fraud” the Act contains no definition of the 
word "collusion” for the purposes of this section. “Collusion” isthe uniting 
^ for the purpose.s of fraud or deception, and has been defined to he a deceitful 

agreement or compact between two or more persons to do some net in order to 
prejudice a third person or for some improper purpose Collusion in judicial 
pioceediugs is a secret agreement between two persons that the one should 
institute a suit against the other in order to obtain the decision of a judicial 
tribunal for some sinister purpose and appears to be of two kinds (a) When 
the facts put forward as the lonudation of the sentence of the Court do not 
exist, (b) when they exi'^t but have been corruptly preconcerted for the e-xpress 

S ose of obtaining the sentence In either case the judgment obtained by 
collusion IS a nulhty.(2) 

It is c' .‘V.i. - .*— • * . . .. J * .......4 T... . t r 

collusion. 

' cannot ord 

challenged by a third person,(3) or innocent pdrty(4) who stands to suffer by it 
in the same or any other Court ; yet as between parties themselves to a collusive 
decree neither of them can escape its coiisequences.(5) Strangers no doubt 
may falsi fya decree by charging collusion, buta party to a decree not complain- 
ing of any baud practised upon himself cannot be allowed to question it It 


(1) biirlul.nn.tii'mi \ Fa-J Jiaq. 26 A , 27i 
(I'ttW) 

(’j Wharton'* I.aw Lexicon (1892), mb loot 
"Collusion” p I5I This definition H perhaps 
in Roino rc-Hi^'cts too limited Proof of eoflnsion 
III the Kpn^e that the partie*. ei(u without fraud, 
«,rc not really in contest, will Titiite the judg- 
Mieiit Kart f^/ bindon V Reeier. 3 0 A K . Sill; 
fiirdltjaon' V. Knybfnn Ajutmun Coq , 4 Ex D . 
Hi" [rifcrnd to m Kflar'iti Ilomt x A'nurfo 
InU L‘H C. at i> Ofi'l ( 1 S'l't )] The former action 
hi rhi* la*! Ia«t eited vu one hroofrht not for the 
piirpa*r of (tiling tin ptrron named as {daintiff 
th.- friiits of It or indeed any lanefit whatner 


from It, but for tlie protection of the defendants 
It was held that there nAi not fraud m procuring 
the former judgment, hut that it nia no bar in- 
Bxmueh ax there had been collusion (deceit) nnd 
the defendants in the second action were in truth 
both pfnintiff and defendants m the former ac- 
tion the judgmtnt 111 which uas pleaded ns a bar 
Id Kardormal i . Ara’ mini Sahhnpathy, 21 B , 205. 
215 (18!W) It uai hel.l that there was no collusion 
(3) CTennropTOT I Piiltappa, 11 B, 708. 713 
(IS87). 

(I) In cases eitcd ante 

(5) Chrnfimppn i. Pnllappn, supra 
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is not competent to a party to a coilttsive decree to seek to have it set asjcle (1) 
A party to a collusive decree is bound by it except pos&ilily when some other 
interest is concerned that can be made good only througii his.{2) The dis- 
tinction between fraud and collusion has beeusiid(3) to lie in this, that a 
party alleging fraud in the obtaining of a decree against him is alleging matter 
which he could not have alleged in answer to the suit, whereas a party 
charging collusion i« not alleging new matter. He is endeavouring to set up 
a defence which might have been used in answer to the smt , and that he 
cannot be allowed to do consistently with the principle of res }udicata.{i) 

The question of fraud as afTectiiig judgment aud decree was considered 
by the Bomba}* High Court on general grounds of English law in the case of 
Akmedbhotj Ilubibkoy v. Vullcebhoy Cassumbhoy,{5) which must be read m con- 
junction with the previous observations. After a dixnsion of persons into three 
classes, with reference to their position as affected by the judgment, nr. (a) 
priides.fh) persons who, though not claiming under the parties to the former 
suit, were represented by them therein , (c) strangers, neither privies to, nor 
represented by, the parties to the former smt. the Court proceeded to consider 
the effect of a prenous judgment on these three classes respectiv civ with 
reference to their capacity to dispute it. 

In the first place, the judgment may he an honest one, obtained m a suit 
conducted with good faith on the part of both plaintiff and defendant In 
such a case the previous judgment is clearly binding both on class (a) and class 
[b) , class (c) will be in no way effected by the judgment if it be inter paries , 
but if It be one in rem passed by a competent Coiirt.(C) they will be bound 
by and cannot controvert it.(7) In the second place, the judgment may be 
passed in a suit really contested by the parties thereto, but may bo obtained 
uy the fraud of one of them as against the other There has been a real battle, 
but a victory unfairly won In tins case again cLiss (o) and class (i) and as 
regards judgments in rrm class(c) «re m one and the same position, winch is 
that of the parties therhselves. The judgment is binding on them so long as 
it remains in force, but it may be impeached for fraud and set aside if the fraud 
be proved. In the third place, the previous judgment may have been obtained 
by the fraud and collusion of both the parties to the former suit In this case* 
there has been no battle, but a sham hght. As between the parties to such a 
judgment, it is binding. The same rule will apply between the prisies of these 
parties ;(8) except probably where the collusive fraud has been on a provision 
of the law enacted for the benefit of such privies (9) Thus m the undermen- 
tioned case A with the intention of defeating and defrauding his creditors 
made and delivered a promissorj* note to B without consideration, and tollu- 
s^lvely allowed a decree to be obtained against him on the note, and cons eyed to 
B a house in part-satisfaction of the decree it appeared that certain of .1’# 
creditors were consequently induced to remit part of their claims A. having 
di«l, his widow and legal representative under Hindu law sued B to ha\e 
the note and conveyance set aside, and to have the defendant restrained bv in- 
junction from executing the decree, but it seas hefd that the plaintiff wa< not 
entitled to relief in respect of the note and the decree, although she was not 
personally a partv to the fraud inasmuch as she claimed through A by whos* 

(1) larru/amju/u .SWii \ |S> ft II. 7<l3 (lS.s.*i 

S'* M. 553 (IS37l (6l r ■ 41 «iifr 

Itl CAri<,-in>/>/.i t l‘yf/rt/>pa. 1 1 I! , 71"* (7| 44m«ra',¥ //■’••'.A'y » I fi'- 

(3] 1 cn'fiirafaru XatSw t aamlJtfiy aaptM 

(Ip 35S (SI //.Cia..y < I (y.. 

KiM. if It l«> prox'i th>t Ihi clxm tymUny, yajsa i I rylyfy'ian, !•> 

' 'l-U.nM hr til,* follu.i.«. ol othm thrrr c*n M . 37S llsMI 

t.f, fuShfaM. l Aamamarft (♦) i I C«». 

16 M . lit ■»{«». 
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contrivance and collusion the defendant was enabled to obtain the decree.(l) 
But as regards class (6) and (where a judgment in rrm is in question) class (c) 
any member of either class may, in any subsequent proceeding, whether as 
plaintiff or defendant, treat a previous judgment so obtained by fraud and 
collusion as a mere nullity, provided of course, that he clearly establish the 
fact of the fraud and colIusion.(2} 


(1) SangammiJ v. I’Mlff/ocAori, IS M , 378 tumfihny, 0 B at jip. TIP 7U, and see /#«i- 

(I89i) tania Xalh Ru<j Cymdhry v. Mohrndra Nath Roy, 

[2) Akint-Jbliii!/ Iluhiltiry \ VufUcbkoy Caf- I C. L J ■ b’>, ' 



OPINIONS OF THIRD PERSONS. WHEN RELEVANT. 

The opinions of any person, otbet than the Judge by whom the fact is 
to be decided, as to the existence of facts in issue or relevant fact are. as a rule, 
irrelevant to the decision of the cases to which they relate. To show that such 
and such a person thought that a crime had been committed, or a contract 
made, would either be to show nothing atall, or it would invest the person whose 
opinion was proved with the character of a judge. The use of witnesses being 
to inform the tribunal respecting facts, their opinions are not m general receiv- 
able as evidence, though what is matter of opinion is sometimes a question of 
some difhculty. In some few ca5.es, the reasons for which are self-evident, it is 
otherwise. They are specified in the followingsections45 — 61.(1) Adistmc- 
tion. must, however, be drawn between the cases where an opinion may be ad- 
missible under sections 6—11 (independently of its correctness as such) as form- 
ing a link iu the chain of relevant facts to he proved, and those in which an 
opinion is tendered merely as such, and is sought to be made use of solely by 
reason of the correctness of its findings upon its subject-matter. In the last 


of the opinions of 'experts who cannot be called as witnesses, oral evidence, 
if It refers to an opinion or to the grounds on ivluch that opinion is held, must be 
the esudence of theperson who holdsthatopimon on those grounds (bcction 60). 

The weight of such evidence depends on the maxim cui/ihct tnaite sun 
CTciendum est, and the grounds of its admissibility arc contained m the general 
rule “that the opinion of witnesses possessing peculiar skill la admissible, when- 
ever the subject-matter of enquiry is such that inexperienced persons are un- 
likely to prove capable of forming a correct judgment upon it without such 
assistance , in other words, w hen it m) far partakes of the character of a science 
or art, as to require a course of previous habit or study in order to obtain a com- 
petent kmowledge of its natHre.“(2) On the other hand, it is equally clear 
that the opinions of skilled witnesses cannot be received, when the inquiry 
relates to a subject which does not require any peculiar habits or course of 
studv in order to qualify a man to understand it. (3) Thus witnesses are not 
petniittcd ‘ ’ * * ’ ■ matters 

of moral or ' 'is w-ould 

probably b her than 

another, he.- .... . i opinion 

as the wntiicsses themselves. (4) 


(I) Intral . 167. Oi'inion* in »« Isr 

■' m»y lie founJerf on no eisl'iitT. of •• 
V p»l tTulence. are morthU^. an-l in »of»r aa llir\ 
mae hr fouDiled on lepal etulctirr. f<s»l lo ornn* 
the (unctictia of the tribunal mho.*- fwoimr* 
»!«»■ It u to draw conrluoonf of Uw or fart 

ISupiion. Et.. Sol IM . 537. mIuiS! IW. !*»- t 
ill. l‘owell, Et.. 1(i 7. Laws.*! a and 

<*P>nioo ETkliw. I. WVmope. Et . | IHT *1 *>1 
IC) TayW, Fv.. f Ills, aa to the n>eaain« ol 


the term ex|i>rt. —t l.aaaon'a Ei}ert anij 
Uimioa ETaJence. If>i* 

|3| Tayliir. Ei i Itl'* are /’rwajiorader t. 
Jtfryieeiai, I Bora H t I’. , at p. ISS Sf* 

lemarLa to Li.nl Dramwell in <7 t J/ /. A . I<l 
\p|ii. t ^aa 171. ?"' > and of \ anshaa UHhasia, 
J.. m A* T .Sdiwfrr U I*.. 3 Q. D. D. 

76 «. 70 . 

(4) Ta«W<r. F» . } 1119. CtveeJew', Et- f 4tU 
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Opinion The opinions of rW 11«1 witnesses are admissililc in evidence not only wliere 

mis*°We.’ they rest on the personal observation ol the witnesses themselves, and on facts 
within their own knowledge, but even w'here they are merely founded on the 
case as proced hy other tcitnesses at the trial. But here the witnesses cannot in 
strictness be asked his opinion respecting the vcri’ point \i Inch the Court or juiy 
are to deterinjne. So if the ijuestion be whether a particular act, for which a 
prisoner is tried, w ere an act of insanity, a medical man. conversant with that 
disease, who knows nothing of the prisoner, but has simply heard the trial, can- 
not be broadly asked Ins opinion as to the state of the prisoner’s mind at the 
time of the commission of the alleged crime , because such a r|Hestion invol'es 
the determination of the tnili of the facts deposed to, as well as the scientific 
inference from those facts. He may, however, he asked what judgment he 
can form on the subject, assuming the facts stated m evidence to be true.fl) 
An expert may refer to text-books to refresh his memory, or to correct or con- 
firm bis opinion, (2) e.//., a doctor to medical treatises, a valuer to price-lists, a 
foreign lawyer to codes, text-writers, and reports. If he describe particular 
jiassages therein as accurately representing his views, they may be read as pait 
of his testimony though not (m England) as evidence per se.(3) The opinion 
of an expert is open to corroboration or rebuttal ;(4) and when the opinion is 
relevaut.fS) The evidence of experts is to be received with caution, because 
they may often come with sncli a bias on their minds to support the cause in 
which they ate embarked, that their judgments become warped, end they them- 
selves become, even when conscientiously disposed, incapable of cxpressme 
a correct opinion (6) 

Distinction Accurately to distinguish 'matter of fact’ from ‘matter of opinion’ is not 
“mirtter of less difficult than to distinguish it from matter of law-.’ In all supposed state- 
^mVttS^of witness ically testifies to the opinion formed bv the judgment 

opinion." ^ upon the.preientmcnt of the senses. Statement of opinion is. therefore, neces- 
sarily involved in statement of fact An instance erroneously supposed to be 
simply an ‘opinion,’ is found in cases where the phenomena being too numerous, 
or intangihie to permit of correct or effective individual statement, witnesses 
are permitted to state simplv the impression such phenomena produced m 
their minds. This, apparently, is simply another method of stating facts (7) 
Thus a witness can testify as to whether a person appeared to be m ‘good 
health’ or the reverse; or seemed ‘hostUc’ or ‘friendly,’ or appeared 
‘iiito.xicated’; or looked ‘e.xcited’, or 'scared*, ‘old’, or 'young’, or was of 
a particular age, ‘pleased’, or ‘agitated’, or that two persons seemed to he 
'attached* to each other, or that a budding or document was 'in good or 



opcaoK. 


bad pre5«rvitioz,’ or Hie. Ssea perjoiis irr no: eipjrtj: pror^rlv 
so-caUed ; tioarb expert* tri:b tie sar:e Iscxiities- fer oltvfmtroa, r=aV. ol 
course, testify ia tb^ sarae caurer ii;d to tie *a=e poizts. Tee Dbvzoe*. 
and perhaps, the orJj, Hreitation placed 02 exideror of this catere. Trfcich 
may be describe zi the opmioe* of coz-^xperts, i« sbar tb» witee?.* xriil 
not be alloTed cmece^^arily to irjxade tie proxiece o: the Juiee or Jurx. 
substitutinr ti* opieioz for tberrs.fl) Bet szei exiifice is admittec on 
the {gourds that po'itire and direct testtzrozy is czattais:ab!e.(2l A' all 
language embodies ieferer.c#~ of some sort, it is rot possib!* to wbolsr di<- 
sociate statements of opinion from statement of fact. Tee exiientiarr te^t 
has been said to b^, that if the fact stated roncssin'fy involves, tie comrorent 
facts, it will f*e admis'ible as amonctinntoa mere abbreviation : if it does not 
necessarily involve them, but may snpp^irted cpy)n several disdnet rba^es 
of fact, the particulars only should be given and cot tie inference. 'Thu*, 
though a intn*es might, without objeetton. state that shot B.' or ‘.J stabl'e*h 
B,’ yet the statement that 'A killed B' would I*? improper : a* involvin:: a 
conclusion that might l>e remote and doubtful, and apply equally to a vanetv 
of different incidents.” Hj po it was held that a witness's statement that 
a party 'is in j)Oi.»>*5ion’ b no evidence of that fact ; that the question of 
possession is a mixed one of Law and fact ; and that the evidence produced 
must give the various acts of ownership which go to constitute p<»s.«es.-.iou ; 
so that the Court may amve at it« own couclu<ioa.(4» In. however, a 
subsequent ca«e it wa-. laid down that a statement by a witness that a partv 
IS in pos.«essjoa, IS, in point of Uw. admistibleertdecee of the fact that such 
patty was in pos*^.*ion.(5) i^uch general and vague >tatec 2 eats are. 
however, as a rule of bat bttle vaJce.(6) common instance of »ucli 
opinion evident** of non-experts is that which i> j:*ven respecting tie 
identity of person-* and things, (7| as also resf‘ecting the genuinenes* of 
JUputed ^<indw/itif<y.(8) In Fryer v. /?crAcfcdc (9» Parke B.. remarked . 
“ in the identification of persons you compiare iii your mmd the 
man you have been seeu with the man you ^ee at the trul. The same rule of 
companion belongs to every sfiecies of ideniidcation.* ' .H' for in^t once, to the 
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identification of liandwriting.(l) The opinions of witnesses are also admissible 
to prove the innuendoes of libel, where ordinary words are used in a peculiar 
sen ’ ’ ' • • • -i ' . . I’ : ... 1 — 

age 

wh 

or 

Th , .... 

A person may always testify to his own mental and physical condition ; his tes- 
timony being based not on inference but consciousnesses) but it is not so with 
respect to the mental condition of others. Thus, neither the opinion of non- 
experts nor general reputation is admissible to prove insanity ;(4) the proper 
course being for the witness to atatc the facts which he considers gave rise to 
that conclusion. Witnesses may, however, as has been already observed, 


when they are allowed to speak to chatacter.(6) Value may also be proved 
by the opinion of any witness possessing knowledge in the subject. There are 
many things in, almost universal use, the value of which any one may testify 
to, it being a matter of common knowledge. In other cases the opinion of an 
ordinary witness would riot be sufficient. The market-value of land is not 
a ’ ’ ' .'hich only an expert can give an opinion. 

may be presumed to have a sufficient 
kr. * 'operty from the location and character 

of the laud in question, and so also witnesses may express their opinions as to 
the value of goods and chattels. “Market-value,” said Mr. Justice Story, 
in an early case, “is necessarily a matter of opinion as well of fact or rather 
of opinions gathered from facts. How are we to arrive at it? Certainly not by 
the mete purchase made by a single person, or by purchases made by a few 
persons ; for m either case they may have purchased above or below the 
market-price, or the market-price may he fluctuating and the sales too few to 
justify any general conclusion. Iluyets may refuse to buy at a particular 
price ; sellers may refuse to sell at a lower price. In this state of things we must 
necessarily resort to opinions of rqerchants and others conversant in trade for 
opinion what under all the circumstances w the fair market-price or value 
of the goods. lu the next case the knowdedge of their market-price bein<^ 
thus, in fact, a matter of skill, judgment and opinion, it is in no just sense 
mere hearsay ; but is in the nature of the eridence of experts.’ ’ (7) 


(l) Set Best, Bv, I 233; s 47, 

HarrM Law ol Identificofioa {J892J fTreabo? of 
persons; aAmf, idem tonatia, ideality of pru* 
oaer , photographs , opinion endeoce , murder 
identitlcation ; ancient record* and doeoments; 
handwriting , identity of real eatate ; identification 
of perfonal property ; yiew of premiaes by jnrj , 
compulsory physical examination, mixtaken 
id'ntifv, etc ^ 

(i) Odgers on Libel, 6fi7 , Starkie on Libel, 
Sth E.I., 485? Wharton, a. 975, Mnp«on. Ev , 
7rd EJ . 354 . /)u"it> v. llarllfg, 3 Es , 200, re- 
ferred to In Cunningham, Et,. 191 • BorastettL 
V. Ilarmtr, 3 C. & K.. 10. BarnOt T. AUa>, 3 H 
t N . 376, JfitrScfl, 6 App . 

153, IG3 . Curitt v. Betl. 13 W. R. (Eng 1. 230 


(3) V oMt. p 193 

(41 fTnjitf V Tafham, 7 A X C, 313. \ 

UnA. Cr A Dit Ah Ca* , D6 , Grtindade v. 
Dfwt, 20 Bear , 254, nor under this Ait , Field, 
Ev.. 348. nofe 

(3) V. Bhipson, El , 3rd Ed , 364—355 , and 
oBfe, p 294. 

(6) Phipson, Ev , 3rd Ed , 355 . Ch XII , see 
Notes to B. 65, jmd 

( 7 ) Alionio T. £7nifed Slf>U, 2 Story, 421 (1813) 
(Amer). Lawson’s Expert Evidence, 431—450, 
439 , It IS no objection to tho evidence of a wit- 
ness testifying as to market-value that such evi- 
dines rest* on hearsay. Wharton, Ev., 449. 
Wigmore, Ev , § 1940 Ste as to market-ratc. 
Xarain CAiindcr v. Cohtn, 10 C , 68 (1884). 
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The rule upon evidence in matter of opinion lias been thus summarised. (1) summary 
The general rule is that a witness must only 5tatc facts ; and his mere personal • 
opinion is not eiidcnce. But this nile is subject to the following exceptions, 
namely : — (a) On questions of identification, a witness is allowed to speak 
as to his opinion or belief, (i) A witness’s opinion is receivable in evidence to 
prove the apparent condition or state of a person or thing, (c) The opinions 
of skilled or scientific witnesses are admissible evidence to elucidate matters 
which are of a strictly professional or scientific character. Sections 45, 4G, 51 
of this Act deal with the last exception, and sections 47, 51 with the first, in so 
far as it hears on the question of identification of handwriting. Sections 48-50 
add further exceptions relating to opinions on general customs and rights, (2) 
to usages, tenets, and the like, (3) and to opinions on relationship, provid-d such 
opinions are expressed by conduct.(4) 

45. AMien the Court has to form an opinion upon a point 
oi ioTcign "ia-w, or oi science or ait, or as to identity ot hand- 
^^•iting [or finger-impressions], (5) tlie opinions upon that point 
of persons specially shilled in such foreign la^, science or art, or 
in questions as to identity of handwrriting [or finger-imprcsSions] 

(6) arc relevant facts. 

Such persons arc called o.xperts. 

Illuslrtilton ♦ 

(n) The question w hctfier the death of A was caused by pouon. 

The opinions of experts as to the symptoms produced b^ the poison by wliicli A 
IS supposed to hare died, are relevant. 

(i) The question Is, wlietlier /{, at the time of doing a certain act, was, byicusoii of 
unsoundness of mind, incapableof knowing the nature of the act, or tlint he wua 
what wa.s either wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms eiriiibiUtI 1.) I 
commonly show unsoundness of mind, and whetiier aiicli unsoundia -• i<f 
mind usually renders per^ns incapable of knowing tlio natuii of lla u‘ t 
which they do, or of knowing that what tliej do w cither wiorig or conli i \ 
to law, are relevant. 

(c) The question is, whether a certain document was written hy A. Aiiotl.' < •' 
ment Ls produced w Inch is proved or admitted to have l»een w ritten hy A . 

The opinions of experts on tlie question whether the two doriimuil' j- . 
by the same person or by different persons, are rele>Bnl. 

« 

46. Facts, not othenvisc relevant, are p-l<3\ati’ ' 
f'upport or are inconsistent with the opinions of i*.'.;,! • , 
such opinions are relevant. 


(I| lV«rU, E» , 111, tl »'*7 
(-1 S. pntl 
(3) S. 49, prt^ 


I®) Tin. (KMliun >0 Lr*tVrl» 




a 3. \it \ of 

(6) // Cae-r-lu.,^,.. 

a ttt* ntrj, 3 1 
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IllHstrations. 

(a) The question is, whether A was poisoned hy n certain poison. 

Tlie fact that other persons, who were poisoned hy that poison, exhibited certain 
symptoma which experts aihim or deny to lie tl« symptoms oi tiiat poison, 
IS relevant. 

(i>) The question is, whetlier an obstruction to a liarbour is caused by a certain 
sea-wall. 

The fact that other harbouis similarly situated in other respects, but wlieie 
there were no sucli sea-walls, began to be obstructed at about tlie s<ime 
time, is relevant.(l) 

Principle. — The use of witnesses being to inform the tribunal respecting 
facts, their opinions are not in general receivable as evidence. Facts should 
be stated and not inferences. The rule, however, is not without its excep- 
tions. Being based on the presumption that the tribunal is as capable of foni'- 
ing a judgmf ' ■*’ ■ when circumstances rebut this pre- 
sumption, tl »nd the opinions of specially skilled 

persons are , , e foundation on which expert te&ti- 

mony*rests is the supposed superior knowledge or experience of the e.xpert in 
relation to the subject-matter upon which he is permitted to give an opinion 
as evidence.(3) 

8. 60 Proviso (Opinion of expert ii’/i" 
cannot It called ns a tnfnes}.) 

8. 74 (Opinion ns to handicnitng.) 

.s. 51 {Grounds of opinion.) 

8 73 (Comparison of handnf\Ung ) 
s. 160 (^Tpfrl rffresliing mtmofy,) 

8 67 (Htjertnet hj Court to hooU oj 
experts ) 

Steph. Dig , Arts, 49, 50 , Taylor, Ev , ^ 1423-1425, 1417-1419 ; 1425, 1445, 337 ; 
Plilpson, Ev., 3rd F.d., 339-352; Norton. Ev.. 225, Field, Ev., 343-347; Best, Ev., 
611, et stq. : Powell, Ev., 114, J16, 340 ; Roscoe, N.-P. Ev , 85. 174, 176 ; Rogers on 
Expert Testimony (1883), 2nd Ed , 1891 , Lawson, on E.xpert and Opinion Evidence 
(1880) ; James Ohio Law of Opinion Evidence (1889) ; W'lgmore, Kv., § 1917, et seq. ; 
Hams, Law of Identification (1892) ; Hagan on Disputed Handwriting (1894). 


8. 3 (“ Courl.”) 

8. 3 (“ ffcleiYinb”) 

8. 3 [Thai a man holds a cerUnn opinion 
is a fart.) 

8. 3 (“ Fad.") 

8. CO (Eiidence of opinion must be direct ) 


OOMME NT A RY. 

••Experf The phrase “expert “testimony is not applicable to all species of opinion 

evidence. A witness is not giving expert testimony who without any special 
personal fitness or special intclbgenee simply testifies as to the impressions 
produced in his mind or senses by that which he has seen or heard, and w hicli ' 
can only be described to others by {pxung the impression produced upon the 
witness. Neither is he giving such testimony strictly speaking when he is 
testifying as to matters wrbich require no peculiar intelligence and concerning 
which any person is qualified to judge according to his opportunities of obsci- 
vation. Expert testimony properly begins with testimony concerning those 
branches where some intelligence is requisite for judgment and when opportu- 
nities aifd liabits of observation must be combined with some practical 
experience. An expert is one wbo is skilled in any particular art, trade or 


'liKtiiriQIO, IM. 


(1) Fiikt* %. eXoi't, 3 l)ou;il , 157. aa/r, Wid Noi 

(C) Hot, K\ , Si 511 — 513 Inboduction {!) Jioj'rrH 
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profession, being posscs'cd of )>cculiar knowledge concerning tlie saine.f I) 

•Many definitions have been gi\en,(2) but for the purposes of this Act the 
term is defined by section 45 (see post). 

The competency of an expert should be shown before his testimony is Competei 
properly admissible. The competency of an expert, that is, that he is 
possessed of the necessary qualihcations w a preliminary question for the 
judge; though m practice considerable laxity prevails upon the point. • 

Though the e.xpett must be skilled by special study or experience, the fact he 
has not acquired Ins knowledge in the course of professional experience goes 
merely to weight and not to admissibility. Thus unqualified practitioners, 
hospital students and dressers, have been permitted to testify as medical 
experts, and on questions of handwriting not only specialists but post-office 
officials, lithographers and bank clerks and a solicitor “who had for some 
years given considerable attention and studj' to the subject and had several 
times compared handwriting for purposes of evidence though never before 
testified as an e.vpert “(3) been pcrnuited to testify as experts.(4J If 
the examinatiou-iu*chvef (there being uo separate preliminary examination 
accordmg to the practice of Indian Courts) clearly shows no competency, the 
opimou-evideuce of the witness will be excluded. In primd facie cases of 
competency the w itucss w ill be allow-ed to give Ins evidence and also probably 
m doubtful cflscs for what the exudence is worth. It is not easy for an 
incompetent person to sustain himself m the character of an independent 
witness. The want of qualification may be shown by cross'esammation(6) 
or otherwise (6) The peculiar knowledge or skill may be derived from ex- 
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peiience(l) in the patUcuUt matter m qwestwnwhether gavued m the way ot 
hia business or not{2) or the stady(3) of a matter without practical experience 
m regard to it may guaiify a witness as an expert. But it has been held in 
America that a witness cannot testify as an expert in a particular matter 
when that matter does not pertain to his special calling or profession and 
his knowledge of the subject of enquiry has been derived from study alone, it 
being considered unwise to iccogmsc the principle that a person might qualify 
himself to teatifv a^• an expert, mezclv bv devoting himself to a study of the 
authorities foi the purpo.'e ol gixmg ■'UcU testimouv when such reading or 
study is not m the line of his -special calling or profession. Thus where the 
question was whethei the editor of » stock, journal who had read estensiTefy 
on the subject ol ‘ loot -rot ’* could tcstifr as an expert m relation to that 
disease, it was held that he could not (4) Of course uo exact test can be laid 
down by which one can determine with iiiathematica] precision how much 
skill or experieiKe a witne-'** mu-st possess to qualifv him to testify as au 
expert That question rests uitlnii the fan discretion of the Court, whose 
duty It IS to decide whether the experience or study of the witness has been 
such as to make hw opinions of aii' salue (^> 

The subjects of expert testimonv nieiitioncd by the section are foreign 
fx^rttest^law. science, art. .ind tbeidentitv y{ handwriting. The words ‘science or art’ 
mony if interpreted in a narrow 'tense wouhl exclude matters upon which e.xpert 
testimony is ndmis'uble both in Enuland and America, such as questions 
relating to trades and handicrafts (df Hut it is apprehended that these words 
are to be btoadiv construed, thf* teim ‘science’ not being limited to the 
higher science’* and the terin ‘.irt’ not being limited to the fine arts but 
having Its original seuKC of handiciaft. trade, profession and skill m work, 
which, with the adv.rn<f »f eulturif has been earned beyond the sphere of the 
common pursuits of life into that of aitistic’ and ‘scientific’ action 3n some 
cases it mav be difficult to deterniine whether the particular question be one 
of a scientific nature oi not, and consequently, whether skilled witnesses may 
or may not pass their opunoni, upon it The following tests may be applied : — 
Is the subject-matter of inquiry such that inexperienced persons are unlikely 
to prove capable of formiiip a correct judgment upon it without the assistance 
of experts 1' Does it so far partake of the character of a science or art as 
to require a course of previous habit or study wv order to obtain a competent 
knowledge of Us nature, or is it one which does not requuc such habit or 
study ‘'(fy 

Foreign law must, according to the English rule, unless an opinion has 
Po^elen obtained under the statutory procedure mentioned below(8) be proved 

as a fact by skilled witnesses, and not by the production of the books m which 


where peraoa* offer thrm«elTes m exjwrt* to tea- 
tif/ ropecling hufiijMi in whrch their esp*- 
rienco bw not bwn yrry great, it » eompetntt tt» 
call persona of greater »*i,eri«i«e and voqulrr of 
them how mucli time and esperjeoce are nee*'*- 
tary to tnal>e one an expert in respect to that 
busiaess J/a»oa e. Fhdpi, 4S Slich , 127 
(Amer.) cited in Lanion's Expert Testunouyr 
236. 

{!) Rogers, o;, ot , { 16; but the opwon «C 
an expert U no( eonhnnl to maUen or qoeatuas 
<nhkh he haa aetuallr seen or hesid Lavaon, 
op. eil , 211 j *« pw/, “ Scope of the Opinion*'' 
, li) II %. 2 Q. 

(31 llosrr*, f H» 


(♦> 76 , P 4S [lee argument, S. v. SntrUtekt, 
aupc*. at p 768 . Bn$loie t. Sesvenlle, 5 Ex » 
276] 

(S» ri > , s 21. 

(6> "On questions of scirnee or still, or re- 
lating to some art or trade, persons instmrted 
therein by study or experience may giee their 
opinions; such persons are called experts, 
Ewy buiinesior employnunt whieh hu a partf. 
cular class devoted to its pursuit, u an * art ’ oe 
'trade.'** lj.«aOT, op f«.. 2; Taylor, Ev , 
i W17. 

(7) Taylor. Ei.. {} 1418. U19 

(8} o Xoles to » 38, anlr, and ttt hVeld, £r.. 
3tt, 3i.l. 
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it i< coiitaiiKvl.fl) Jliit wlirlj rtn export lian t«iucli<*(l a forolgu Co<Ir, aU Enc* Selene* nnd 
h«}i Court may rcuixfrtto it /nr if‘rlf.(2) In Itulia mirh Ian may not only be'**’* 
prove*! nntler thi« seettoii bv fbe etifJrnce of ifer^oii* 'peri.'ilJy ^killed in it, 
i>wt n!»o. under .•ertion iiy the proiliirfion of a honk printetl nr publislied 
under the authority ol the Foreign no\'er»inieiil.(''!) Koreipn riMtonis and 
ti'ape^ may he pro\r(l by any witne** nhether esjvrt of imt. who ia 
acquaiiilrt! «i(h the /arfd^j 

“The opinions o/ inedical men are ntltnia‘«ibb‘ nj>on rjiipHtiona a i(hm their 
own province, e.j;., in^anilv. the rannea of di«ea<e np death or injiinca, the 
oficeta of injiinc. inediriiie^. polaona, the consequence <if nouinis, the condi- 
tions of pestatinn, tlie eflerts of hospitals upon the health of a neighbour- 
hood ; the likehhofx! of recovery: those of netnaries ns to the overage 
duration of life w ith respect to the vnliie of oiminlies . t)io«e of untiirnhsts 
os to the nlnlily of fish to os crcoinc olistacles in a riser . tlio'c of rhemistfl os 
to the saluc of a paTticufar kind of gti.'iiio as a fertiliser, the ^,^/ety of a 
‘ non-e.xplosive rainphene and fluid l.smp the constituent p.srts of a certain 
chemical compoiiiiil . the effects of a p.irticular poison . fertucntatiou of 
liquor; those of geologists e.s to the etislence of eoal scams, those of 
botanists as to the c/Iects of working coke os-eiis upon trees iji the neighbour- 
hood ; those of persons specially akilled m iiisiirnnee-matters. siieh ns the 
opinion of an insurance agent nn«! evanimer that a partition in a room 
increased the risk in a fire-policy . and no with other branches of science. 

The opinions of artists arc admissible ns to the geniiinrncs» and value 
of a work of art ; the opinion of o photographer as to the good execution of 
a photograph though a noii-c.vpert might speak to its being a good likeness ; 
the opinion of an engraver or professional c.vaniiiier of writings as to erasure 
In a document ; those of engineers as to the cause of obstruction to a 
harboui ; that the erection of a dam would not cause t)ie adjoining land to be 
overRowed by back water ; that certain drams do not lessen the quantity or 
flow- of water; that a contract for doing a piece of work or building a vessel 
did -not call for connecting the engines by a centre shaft ; that a bridge built 
of wood should have been built of stone in order to withstand a flood and 
the like ; those of seal-engravers as to the impressions from a seal , those of 
officers of a fire-brigade as to the cause of a fire ; those of military men as to 
a question of military practice ; those of post-office clerks as to post-marks ; 

.those of ship-builders, marine surveyors and engineers as to the strength and 
construction of a ship, and (when the Court is not sitting with assessors) 
those of nautical men as to the proper navigation of a vessel.“(5) 

Mechanics, artizaiis, and workmen are experts as to matters of technical Trad* 
skill in their trades, and their opinions in such cases are admissible. So the 
opinion of a mason as to how long it takes to dry the walls of a house ; of a 
miner as to the cause of the settling of the walls of a mine ; of a blacksmith 
as to whether a horse was properly shod ; of the foreman of a mill as to the 
tunning order of the machinery ; of a road-builder as to the necessity of a 
railing along an elevated part of a road ; of a railroad man as to questions of 

, T»y5of, Ev., }} 1423, 1425 tion ol lonri^ docuiiieiit*, «<*e !>• Xora v Piil- 

(2j ConeJia V. ilurrtttta. C. A. (18S9), 4i> th. tipf. 10 H L. C,. 624 , PhipMOii. Er.. an! Ed , 
t> . p. 54S. 34*; Taylor. Bv . | J424. 

(3) c N’otwt to » 3S, BHfe. rt ; and »» to |3j l«itson*« Eipt-rt »nd Opinion Etideaoe. 

*. 60, V potf. Sro jnttim, Index , Wharton, £r , {{441. 446. 

(4) Can;* r laBuborougli, 1 rente R , IS; llipson. £<■ . 3rd Rd , 340, 341 ; Taylor, £v . {{ 

Snutx Pteraije Ca4(, ll C. A F., 1^4 ; Motf'jit V. 1417, 1418, *t ae^., ntid caacs thriv cit«^ A» to 

foVijiM, 1 Cijwp , 174; Vandtr DoncLt V. Tkd- etid<iKO of Wodical witnonses ai|d rrport* of 

l*4«oii, 8 C. B , 8J2, Ijtnio v. 1 JHgg chrournl eianiin^ro, ore CV. Pr. Codr, i,t 509, 610 

B. B a CI6 : I. 49, ;0i4t. .la to (In’ constnic. i 
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railroad niaiiaj^enieiit, such as whether a rail was properly laid ; as to the 
■ cause of a tram being thrown from the track ; as to the distance yithin 
which a train Can be stopped; whether the boiler of an engine was safe; 
whether coupling compliances were defectively constructed ; have been held 
to be admissible. So also are the opinions of farmers and agriculturists on 
matters pcculiaily within their knowledge ; as that of a grazier on the effect 
of disturbance in the value of cattle, of a farmer ns to the quality of the soil 
of a farm. So aUo a banker may speak as to the geuumeuess of a bank-note, 
a merebant may depose to the value of goods in which he deals and so forth. 
According to English decisions the opinions of shop-keepers are admissible 
to prove the average waste resulting from the retail sale of goods , those of 
persons conversant with a market to proven market-value; and those of 
Inisiness-mcn to prove the meaning of trade-terms and the like.(l) 

Hand- Experts may give their opinions upon the genuineness of a disputed 

writlne handwriting after ha\ing compared it with specimens proved to the satisfac- 

tion of the Judge to be genuine (2) But independent of all cases in which 
handwriting is sought to be proved by actual comparison, the testimony of 
skilled witnesses will be admissible for the purpose of throwing light upon 
the document m dispute, as upon the question whether a writing is in a 
feigned or natural hand, or the probable date of an ancient writing, or as to 
whether luterlmeations were written contemporaneously w ith the rest of a 
document, or whether the writing is cramped, or one document exhibits greater 
ease or facility than another, oi whether a writing has been touched by the 
pen a second time as it done by some one attempting to imitate, op 
whether the writing has been made over pencil-marks, or whether a document 
could have been made with a pen, or whether two documents were written 
with the same pen and ink. and at the same tune, or whether two parts of 
a writing are written by the same person or the like. (3) But opinion as to 
haiulwritiiig is not confined to experts, but may be given by any person who 
is duly acquainted w ith It (4) 

By nature and habit mdiMduals contract a system of forming letters 
which give a character to tbeir ' ’ ,i . fj.i. i.. p .... 

The general rule which admits 
on the reason that me\ery per 

prevailing character i , r » other 

person. (6) In the T e jury 

said: “Manifold as 0 . . nature 

in which one man differs from another, there is nothing in which men differ 
more than in handwriting ; and when a man comes forward and says, ‘you 
believe that swcha pcisonis dead and gone; he iswot. 1 am the man,’ if I knew 
the handwriting of the man supposed to be dead, the first thing I would do 
would he to say ‘Sit down and write,’ that I may judge whether your hand- 


(I) Pbipsoii. Ev., t't , nml ff€ H*! note and s 

4'l, fMt 

(J) r <. 73, pn*l , tor n in nhidi » judge 
held to h*te ^ronsle « nllwl e^peit tiHtimoin, 

■ee /!«// lUima Ainj*, B W R., 8S 

(IMS) 

(3) T*dor. El.. {{ 1877. HIT. tW. Er.. 
I 2lS 5fp notei to t 47, 

(4) Sre note* 47, 

(5) Uwsoii't lsl>ert E»., “Men nre 

dinliiipiiphed li_\ their hanJurttinj; *eU 
their (ieen ; (i>r It i« eeUnm tlint the (hkpe on 
their lener" iiitn-r nm more thnn the »hn]<r of 


their boilit', ” RuUer’K A’m Print, 236, 2 Eidns 
IVithier on Oblig»tioa« 'The hniidvintiiig 
eveiy man ha» gomethui)! j.eruliar sml distinct 
from that of ererv other iimn md is msily knovm 
those who hnxe heen oicustonicil to see it.” 
IVake’s Ev , 67 '' Almost eiervboilv's usu»l 

hAodwritiiif' I'oSKesses a peculi.intv in it and din. 
tin^Mliing It from nflur people's writinfr.” 
Ram on fact*, 6S Srr at p 6^1, citation from 
I'owper'a work (Letters), t ol V, 217, Ed ISSII 
(6) Slrons \ . Brnrtr, 17 Ala , 706—710 (Amcp ) 
eitecl in lA«son, op. n/ , 27S. 
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t\ntuisin of the n'.iii ViHi n'‘^rt yourrUto In*; iCl had writing of tlic man with 
whom idfnttly wa« rlainoMl. I «ho\deI }'rocc«l nl «mcr. t(* rpjiijiarp with it the 
liaiidwritin? of the party claunmc it. Kor that reason I jhall n«V, you carefullv 
to look St and con->idrr the Inndwritinf; of thedcfriidant and to compare it witli 
tfiat of the imdoul)te<f Hneor TichlKinie and with that of Arthur Orton. ”(l) 
“Calligraphie expert^ !ia\e for ye.ar^ n«*er1e«l the po««ilulity of inve^tigatinp 
liandwntinp upon jcientifie pnuctple^. and the Courts liave*ron»equent!y ad* 
mitte<l such peTTons to testify m r.ases of disputctl handwriting. It is claimed 
that experiment and ohsprvntion have disrlose<l the fact tliat there are certain 
peneral principles which may he reliesl upon in questions pertaininp to the 
genuineness of handwriting. For inst.ince. it is asserted that in every person’s 
manner of writing, there is .a certain distinct pres'ailing character w Inch can 
he ducoxcrcfl by observation, and being once known can be nftenvnrds applied 
as a standanf to try other apeeimens of wntitiff. the gefiiitnene«s of which is 
disputed. Handwriting, nntwithstaiidmg it may be artificial, is nlwaya, in 
some degree, the reflex of the iierxoiis organisation of the wnter. Hence'there 
is 111 rach person’s handw ntmg some distinctive charactenstic. which, as being 
the rofle.x of Ins iier\ous organisation, is necessarily independent of his own 
will, and unconsciously forces the writer to stainn the writing as Ins own. Those 
skilful m such nntter* affirm that it isimposMlde for a person to Riirccssfullv 
disguise ill a writing of any length this characteristic of Ins peiimanslnp . that 
the tendencies to angles or curses dcselopeil m the analysis of this characteristic 
may bo mcchaincallv measured by placing a fine specimen within a coarser 
specimen, and that tlic strokes will be parallel if written by the same person, 
the nerves influencing the direction which he will gise to the pen. So too it is 
claimedthat no two autograph signatures will be perfect fnc'«imiles. E,\pert8, 
therefore, claim that if. upon supcninposition against the light, thev find that 
two signatures perfectly comcido. that they arc perfect fac similes, that it is a 
probability amounting practically to a certainty that one of the signatures is a 
forgery.”(2) In determining the question of authorship of a writing, tlie re- 
semblance of characters is liv no means the only tost. The use of capitals, 
nbhreviations, punctuation, mode of division into paragraphs, making erasures 
and intcrlmcations, idiomatic expressions, orthogmphy. mulersconng(3) style 
of composition and tile like, areall elements upon which to form the judg- 
Tnent,(4) “Conclusions from dissimilitude between the disputed writing and 
authentic specimens are not olwavs entitled to much consideration , such evi- 
dence is weak and deceptive, and is of little weight when opposed hy cvidenco 
of similitude The reason why dissimilitude is evidence inferior to similitude 
IS that it requires great skill to imitate handwriting, especially for Rcveral lines, 
''O as to deceive persons well-acquainted with the genuine character and who 
give the disputed writing a carcfnl inspection while, on the other linnd, 
dissimilitude may be occasioned by a \nrictv of circumstances, — by the state 
of the health and spirits of the writer, by his position, by his hurry or care, 


(l) H \ C'atlor, 76J 

(2| Uogen.. op nl , 291, 292 Wjth r«frTen*» 
to *h» list obwrvation it ii fh*f in lli« 

Ihortani IVill Onw (4 Am I.*» IlMiou. 625. 64Sl 
I’rof I’l, rw. l>rofM«or of M»thrin«tio* in B»r 
'inl Innemity, fcstiHod th»t theojili »«n ]ii»t 

2 Rfifi.aon.ooo.ooo.Ofio.iKin.non to i thit 
111 null, ulual coulil not with a Jicn writr ho 
n%m(. thiw times »■> rsactly »Ukc as wen- the 
thw Allogr-tl signAturtu of SyUia Ann Howlaiwl. 
tliM^tAtnx, to A will Ami two codKils, KAgAii, 
<-1/ . 91. 92 

(S) .S„ followuv? JiassAgi from tow^wr’A work 


(Lttlrrsl, \ol j) 217, 18.28 '• Hours anil 

honrs liaxc I »(Kmt iii (nll^Avnu^s Altoftclhor 
(nnlk-ws to trare tlir writrr of llir letter that I 
wnd. bv a niuiuto exAiiiination of tin choracltr 
ami nesrr <IhI it strike tnr until this moment that 
tour falhtr wrote tt fn tin Kli/le I iliNeosir 
him m the erormj of th< impliAticat wonU — 
his nrirr.faihnit praetiie — in the /"rniahnii of 
Riant o( the letters, and in the a>ti<u at the hot- 
loin so plainly, that I roulil hanlly be more eon- 
tinrtsl had I se^n him write it " {2t(s] m I’.ani 

on Facts. n» 

{4J I.BwBon, op. nl , 277, 278, r\cle 



408 


EXPERTS. 


[ss. 45, 46,] 


Finger-im 

presslons. 


by his materials, by the presence of a hair in nib of the pen, or the more or 
less free discharge of ink from the pen which frequently varies the turn of the 
letters, — circumstances which deserve still more consideration when witnesses 
rest their opinion on a fancied dissimilarity of individual letters. ”(1) 


It being granted that there is such a thing as a science of handuTiting it 
follows that the opinions of witnesses who are skilled in the science, who by 
study, occupation and habit have been skilful in marking and distinguishing 
the characteristics of handwritmg may be received in evidence. These may 
be experts in handwriting, stnctly so-called, that is persons who have made 
the study of handwriting, a speciahty ; or others whose avocatious and husi- 
ness-experience have been such as naturally qualify them to judge of hand- 
writing And so vTiting-engravers, lithographers, letters, cashiers and other 
officers of hanks, (2) post-office officials, book-keepers and cashiers of com' 
mercial houses, wnting-masters(2) and a solieitor(4) “who had for some years 
^ven considerable attention to the subject and had several times compared 
handwriting for purposes of evidence, though never before testified as an ex- 
pert.” have heen-admitted to give evidence on this subject.(5) 

The palms of the hands are covered with two totally distinct classes of 
marks. The most conspicuous are the creases or folds of the skin which in- 
terest the followers of palmistry and which show the lines of most frequent 
flexure z ’ fn.. i...* . . ’ ' the most nume- 


rous by finger impres- 
sions. ' ■ curious variety 

of shape g all their pecu- 
liarities . ^ surer criterion 

of identity than any other bodily feature. So far as the proportions of the 
patterns go they are not absolutely fixed, even in the adult, inasmuch as 
they change with the shape ol the finger. The measurements vary at difierent 
periods, but, on the other baud, the numerous ‘bifurcations,’ ‘origins,’ 
'islands’ and ‘enclosures’ in the ndges that compose the pattern are said 
to he almost beyond change. Practice is. however, required before facility 
can he gained in reading and recognising finger-prints (6) 


Those who have made finger-prints their special study have couie to the 
conclusion that their similarity is. as a rule, evidence of personal identity and 
their dissimilarity will, therefore, as a rule, he evidence of the reverse.(7) 
Therefore when in the case last cited, one of the mam questions for determina- 
tion was whether a document impugned was or was not presented before the 
Registrar by the complainant, one N S.zt comparison of the thumb-impression 
of the person who presented the document with that of N S, was held admissible 
under the 9th section of this Act, if the similarity of those impressions could 
establish the identity of that person with N S, or under the second clause of the 
11th section of this Act if their dissimilarity made such identity improbable. 
It was, however, held that, though the comparison of thump-impressions was 
allowable, such comparison must be made by the Court itself ; and that the 
opinion of an expert as to the siniilarity of such impression was not admissible 


{1} Lawson, op- oil , J78, 370n , (itiog. Tonny 
T. ;?roirn, 1 Hag Ec<.' R.. SS9, 669, 571 . 
Contlalh \ LiiM, 1 Hag Ecc. R , 5(t, 61), B1 , 2 
I'hilbps, Ev (Con. and Hill’* Xot«). 609 and 
4S2, and Amfrican cas<^. Srt also Ilagaii, op 
at., 73. 

(1) .“ta to lh» coinjatfnej', bownpr, of fha**, 
»'• rtmark* m Hagan, op e*! , 30 
(3) lb., 33. where it m ststnt that thou, aa a 

rlo*« furni'h eiperts of the ahihtjr. 


(4) R V. .Sifieffnrt (1804), 2 Q J? , 766. 

(5) Rogers, op ell , 297. 298 . Phipson, Ev , 
3rd Ed . T Rest. Ev., 5 246, and as to expert 
evidenee of writing m criminal cases, see Srllant 
r. 2 All L J , 444 (1904), Panchu JIOTiJal v. 

. I C. L. J , 3fii (1905) 

(6) Galton on Finger-Prints j Introdnction, 
pntmro. 

|7) R V. fakir Mahomrd, 1 c. w. N.. 33, 34 
(189<l)-r.er Rancrjie, jl ,<itjng flalton on finger 
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ur<1tr thf prp«cnt 5P<‘tion.(I) Tlip in liracVet^ nprc nccordinply ntld<«! 

to thp prp«pnt I'v Act Y of 1P09, tlir StAtpmont of Objects and Rcn*on« 

of which Aft ront.tiu' tlip folloixinR parapraph : — “Tlip <»y<tcm of identi- 
fication by nipan« of ?nfh imprc^ioii^ CAiniitp prmind and has been 
introduced with con»iderable «ncce««, e^peeiallv in the Lower rro%*inre3 of 
Renpal. It «eein3 desirable tJ.at expert endenee in eonnechon with it should 
be admitte<l, and with that object it is proposal by (he third cl.au«e of the IVill 
expressly to amend (he law on the Babject/’(2) E\idence of n \ntnc«3 is now 
therefore admissible; but the evidence must W that of a person specially 
sVilled in questions of identity of finper-impre«s’ons. Py the same Act, sec- 
tion 73. as amendetl. applies aVo with any necessary modifications to finper- 
impressions. In order, therefore, to aseertaiii whether a fniper-impressum 
is that of the person of whom it is said to be, any finper-impression adimtteil 
or proved to the satisfaction of the Court to Ifc the finpcr-inipression of that 
person may be eompare<l with the former impresMon. nlthoiich that impres- 
sion has not been produced or proved for any other purpose The Court 
may also direct any person present in Court to ninhe a finper-imprcssion for 
the purpose of enablinp the Court to compare the impression made wnth any 
impression allepcsl to be the finger-impression of such person. 

The opinions of experts are not receix'able upon tlie question of the con- 
struction of documents whether domestic or foreign, tliouph it is othcnsise 
with local, foreign or technical terms, unless they ore sneli ns are equally intelli- 
gible to ordinary” readers , nor upon matters of legal or moral obligation. 

Their testimony is. of course, not confined to opmion-evidence: as they may. 
and frequently do testify to matters of facts as well. 

The opinions of experts are admissible in evidence, not only where they 8«pe of the 
Test on the personal obsersation of the witness himself, atnl on facts within his 
own knowledge, but even when they arc merely founded on the case as proved 
by other wntnesses at the trial. An expert may gue his opinion upon facts 
proved either by liimself (3) or by other witnesses at the trial, (4) or upon hj- 
■polhcsis based upon the esidence, that is, the expert may p\e his opinion on 
facts put before him in the form of a hypothetical case.(j) But his opinion is 


Pnotii, Ch< \ I, MI (hut «' *'I Aft)cl» on " Kt 
p«rt Endpnee on Fmgpr-ImprpMlon* " m 3 I' 
'Y. X , IT . It maj farthrr l« obrfrTfd th»t, in»«- 
much 4« the dwKion quoteil ruU>J tb»t iTiirrt 
TTiicijco Could not be giren under a 45, rt impIirO 
th»t the «ubj»ct or knonWg* ol the iJentsfy ol 
finjf*r.imprcs«ion< did not constitute 4 ' ioenee ' 
(l) th. 

(-) St»tement of Object* •nd Reunn* cited 
■n 3 C. tv. X., iJiT . «<« ilm . PP w & lixsii 
(3) BdltjonlaMo, tic , R Cn II Ohio 

St.. 333 {.Smer ) cited in Uw»on ■ Expert Et , 
221. In this ca«e the question whether n 
wrtain railroa'l train couU hate hren stopped m 
time to avoid running over a term at » 
crossing. The opinion of tlie engineer of the 
tram »aa heM admis.ible, the Court saving that 
if an expert may give hn opinion on fact* testi- 
fied to by other* there was no reason why he 
might Dot do so on facts presumably vitbin hi* 
own penonal knowledge if his knowledge was 
^defectiTe the parties couM show it bv cro*«-eta- 
mmation or by testimony ofmads 
(1) e.J., the question i* « •<> th* '‘loo “ 


clock .4 MB dealer m ito<k«, but ha* never fccii 
the clwk III question, whuh H descnbwj to him 
bv other witnesse* Hi* opinion ■* admis<ibU 
IIAXoa r Sitylfr.SS X' 3 . 290 (1BS2), citcil in 
Lawson. <*< , 221 

<3) |jiw*oa s Expert Erideiice. Rule 42. p 
221 The following u an example of a hypotlu- 
tical question winch was propounded by the de 
fence to the expert* in the trial of Csifroa charg- 
oil with shooting i*re*ident Garfield (cited in I*n 
gvr’a Expert Te*timonj,73>. ‘ Assuming it to 
be a fact that there « as a itrong hereditarv lamt 
of insanity in the blood of the prKoner at the bar 
also that at or About the age of thirty-four years 
his own mind w as so much deranged that be was 
a fit subject to be lent to an insane asy turn al,ii 
that at different times after that date during Ihi 
next succeeding five jrar*. he manifested soeli 
demled symptoms of insanity, without simula- 
tion that mail) iliffi rent p< r<oiis conversing 
with him and obvrvmg Ins conduct, belies eil 
him to be ai*ane . also that in or about the month 
of done IfiSI, at or about the expiration of sari 
term of five year*, he Iweame <lemenfe<l by the 
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not nclinisslble as to facts stated out of Court which are not before the Court 
or Jury,(l) or which have merelj’ been reported to him by hearsay(2) and purely 
’ ^ no foundation in the e%'idence are 

itioned rule is this : In examinatiop- 
were assumed in hypothetical ques- 
tions which did not bear upon the matters under inquiry or which were not 
fairlv mthin the scope of any of the evidence. The testimony must tend to 
establish the facta embraced iii the question. The Court should not, however, 
reject a question which Counsel claims embraces facts which the evidence tends 
to prove, simply because in its opinion the facts assumed are not established 
by a preponderance of the e\ndencc. The question is properly allowable if 
there is any e\ndence tending to prove the fact assumed, it will not he allowed if 
the evidence does not prove or tend to prove the fact assumed. So in a case 
involving the value to the plaintiff of a contract winch thedefendant had broken, 
a question which did not accurately state the terms of the contract was held in- 
adniissible.(4) A question may, however, be allowed which assumes facts 
which the evidence already m the case neither proves nor tends to prove, pro- 
vided Counsel 111 putting the question declares that they will by’ subsequent 
tes'timony supply the necessary evidence to warrant the facts so assumed. When 


iiipa tiiat he va< m»pirc»t of Oo.l to r«inoi» In 
rtefttli the I'rfulent of the I'liitetl St»fe< aho 
thnl he aeto't on what he t,e|ietp(l to be ■•ueli in»- 
pirfthou, and a« he b«ho>ed to b( in a<<or<lanee 
with the divine will m the preiuirafion for and in 
the aeeomplishnient of i>u<h a put|io»< alto that 
he comniitted the act of ehootinit the I'nsKlent 
under what he beliered to be a divine eoniman<l 
M hieli he w as not at lilicrtr to di«obe\ and whirli 
heliif made out a coiuielioii whiih eoncrolleil 
hi4 eonsricnce and overpowered hi* w ill as to that 
art. an that he could not reaist the mental pres- 
sure upon him , also that immedintelv after tbe 
ahootiiifc he appeared calm ami a* if reliMed by 
the performance of a pnat dut^ al^ that theit 
wao Mi> other adequate motive for the ait than 
the loiiiiction that he was eteoutinj; the ditine 
will fer the good of his country— assuminR all of 
the«« propositions to l>o true, state, whetlirr m 
>our opinion, the prisoner was aanc or in«ane at 
the time of shooting I’resideJit flarfirld *’ The 
(piistinn propounded by the prostciition was too 
loiiif to pirmit of if» rcprwlnetion. In llood- 
l.nr'l \ fV/rnr. 7 llrav. 487 {Amer J, Sbaw, f. J.. 
Kaul fliat the proper form of ijorsflon was this- 
•• if rertain facta assunud by the qurstion fn be 
e«ln1'1i«heJ should bo found true b> the jury what 
wniiV] Ih- vour ojiinion upon the farts thus found 
true ns to, rfe” But in a aubaniiient case it 
«ft« MVicl that this form was not to be regarded 
as ail rxrlusiM- formula Ijiwson’a Ks|iert Er. 
2d1, when at p 2J.’ another mstan<y of the hs- 
pnlhilieal ipieHtion is gnen The quistion maj 
Is- put ill a great sanity of form* Itogirs. np 

flj Uhortori. »., f 4W, Iliip-vm K* , Ini 

K<i'. an 

12) I’hipsoii. fv.. Sfil Rl. 3lf. riting tt a 
.V-issr.s. ■•'rimes.’* -•wfrt 2eth, 1877. TmIj’s 


l/cgal MedKiur. 8. 17, 25. C'ir<>nfr rttmq'. lx 
tUrchant, 73— 8'i 

O) Wharton, E\ , $ -132, Best, E« , Amrman 
a-xrs (f) to { 511 . I’hipson, Ev., 3rd Ed , 343, 
Itogirs' Expert Testimony, 67 

(4) Lauson'* Expert Ei , 222 , Rogirs’ Expert 
Testimont, 64—68 A hypothetical quention 
IS a question which assumrs as a hypothesis, the 
truth of till facts gi\rn m evidence by a parti- 
euUr party and embraced iii the question Such 
a qurstioii may be ashed either simply as to facts 
givin in evidenee or as to relesant hvpothiwis 
arising on these fait*. > r , f.iets givin in esidenee. 
Ro in a salvage ensp wlnre the evidmce hod 
shown that a steam vessel was lung at anchor 
111 the mouth of .Si'iiteoibcr at the Siudheads at 
the mouth of the I iver llooghli w ithoiit a ruddi r 
which she had lost ill a prr\ioiis gale, that Hie 
we.sther which had been Lad prior to the aiithor- 
iiig of the sis'cl liad ralmid down at the time of 
the waliagi seriiei . that cielonii etoims were 
likely to citur at that time of year and that tli< 
shore off which the siwl was anchored was a 
d.sngvroiis one. a nautical expert was after oh- 
jictioii. allowed to he asknl a question wiiiih. 
after asmining the aho\e.meiifit>nrd facts, 
liroxeedisl ” what would h,k\e been the condition 
of »«ih a xessri lying rudderless at that time oi 
year at tin Eiandht ads iii the e\ c nt of eveloiiic 
storm romiiig on bifore assistance could be pro- 
xuted ” If closily examinnl thi objection here 
appears fiimUm'iitally to haie been not so much 
to the form of the question nr the admissibility 
of expert testimony but to Hie relemney of Hie 
rvalence basing rigard to the fatfs of the cast, 
and the aalsage law appheahh , it la-iny rcintriid- 
<il In the objectors, hut iinsuccensfully, that to 
lam salsage rswanl the dciigi r from which a vrs- 
wl lias Isui reseiieil inii«t have Lisn actual jirc- 
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rourso it pup'iUHj if ’•tifli tr«ttin«niy mif aflcrwarcfn it wottitj fic tlif 

duty of tlic Court to ‘triVp out tli«* nnsarr to tho qHr-*tton (1) 

QurMioiK filinnld l»f vo frnmrd not to rail on tin* witiio** for a critical 
rc\icw of tlic tc«timiiiiy guru liy thr otiirr witnr^o^, rompcllinfr the expert 
to draw inference' or conrlu'toHs of fact from the Ir'tiniony or to judge of the 
creilihihty of witncs'c'*. A •nie'tjoii which require' the witne" to draw a con- 
clu'iou of fact 'liould he excluded. Such a witiic" is called not to determine 
the truth of the fact*, puuig hi* opinion a* to theolTeft of the endcnce m e*tah- 
Ii'hing controNcrted fact*, hut to obtain Iii* opinion on matter* of science or 
'hill in controver*y.(2) "\ question ahoiild not f»e *o framed a* to permit tlie 
witness to roam through the evidenrr for htm*elf, and gather the facts a* he 
may consider them to he prosnl. and then atate his conclusions concerning 
them.*’(3) Inasmuch a* an expert is not allowed to draw inferences or conclii- 
hions of fact from the cMileiire. liis opinion should generally he asked upon a hy- 
pothetical Btatemeiit of fact*. The question nee<l not he hypotlietical m two 
ca«e« — (a) whore the issue is Biihstantially one of science or skill merely the 
c.xpert may, if he has Aiintrff oliserscd the facts, he nskcsl the sery question 
which the Court or Jurv have to deeide(4). (b) possibly also according to the 
dicfMin in the eelebrate<l Macnaghten’s Casc(5) where the issue is substantially 
one of science or skill such a question may be put if no conflict of esidence exists 
upon the inatenal fact*, even in cases where the cx|)ert*s opinion is based merely 
upon facts p^o^e^^ by t<thrr/t In this case, howc'cr. the question can only be 
put as a matter of cotneiueuce and not of right, the correct rourse hemg to put 
the facts to the witncNs hvpothctically. asking him to assume one or more of 
them to be true and to state Ins opinion upon them. 

It IS always, however, improper where the fads are iii dispute, and tlie 
opinion of the e.xpert i* lia'ivl merely on fact* proved bv otliers, t" put to the 
witness the very ijuestion which the Court or .lurv have to de(ide,(fi) siiue 
such a question prficf callv asks him to determine the truth of the testimony 
as Well as lO give an opinion on it (») ^o »t wax held tha. the evidence of a 
nil ’ ' ... . . 

of 

th 

opinion of an expert as to the manner m which those injuries were inflicted, 
and as to the cause of death. A medical man who has not seen the corpse i' 
only III a position to give evidence of liis opinion as an expert The proper 
mode of eliciting such evidence is to put to the witness hypothetically the facts 


»i rit »n<i tint it not snffini nl fli»l the 
*hip lu ^ dangerous position m the that 
in certain cienta whitli dul not aetuall' hap|p»n 
»lic mu«t haTc iH-cn in actual p‘ til It »8». hon- 
our, held that the term danger' wa. not •<» 
limited {«ee Thf CharlnUtr. ' 1 \V ni Iloh . "I 
“The ilbion," Lush. 28Jh and that the htpo- 
tb'tieal question which was rdetaiil and tia»eci 
on the eeidence nas adini«ihle In the matter of 
•he (ierman steam ship ' I'rnehenfile " Itelru- 
rrr t Oraekenfela llujlt \ /terjeAcir/f/* 27 f 
bhO (31st Jan . IWiOi 
(I) Ilogers Kxpert Tcstimoiii, 6S 
(2, Ungers' Kapert Testiiiiont, b" — 01 
(1l Ml \ Morru 17 X V Sup I't . .'•'2 
( Vmer ) cited, ih , 61 

(I) So where a medical expert had made a p«r- 
•oiial examination of the uterus of a deeea*ed 
«onun. It was held pro(>er to ash him. ' what m 
>«iir opinion eaused the death of the person from 


whom tlie uterus »a< taken " Mote x 
9 Orejt . 7S f.\in«r > .Vee Roger* op eit . 7.1, 76 

(9> l«> C & r . 2t«i 

(tt) So on a iiiMstion Hhellui a particular act. 
for which a prisoner u on hr. trial were an act of 
insanitx. a nie<lKal man ionxer«aiit witli that 
di*ps-ie who knows nothing of the fact*, but has 
aimpK bratd the trial cannot be broadix a«ked 
his opiniou as to thr state of the prisoner s mind 
at the tune of the coininiision of the atlegecl crinw 
The pro|wr and ueusi form of question i» to a.k 
him whither aesuiuing siieli and such fact*, the 
prisoner wa» aaiie or insane The Court or Jurx 
aie then left to sav whether the aseunied facts 
lYist or not Mvcmrtqhleii a I ore. Id ( I , JiNj , 
Taslor. K\ . { ItJI 

f7| 1‘hipson. fix , Snl li^d., 315. 346, and caeca 
there nted Iloger*. op ml , j 31 Tailor, Er.* 
{ 1421 Wharton. E\ . { 45.* 
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which the evidence of the other witnesses attempts to prove, and to ask the 
witness’s opinions on those facts (1) So also a medical man who has not seen 
a corpse which has been subjected to a post-mortem examination, and who is 
called to corroborate the opinion of the medical man who has made such post- 
mortem examination, and who has stated what he considered was the cause of 
death, is in a position to give evidence of his opinion as an expert. The pro- 
per mode of eliciting such opinion JS to put the signs obseived at the post-mor- 
tem to the witness, and to ask what m his opinion was the cause of death, on the 
hypothesis that those signs were really present and observed. (2) ' 

In order to obtain the opinion of the witness on matters not dependin'' 
upon general knowledge, but oh facts not testified of by Limself, one o1 
two modes is pursued, either the witness is present and heats all the 
testimony, or the testimony is summed up iti the question put to him • and 
m either case the question is put to him hypothetically, whether if certain 
kets testified of are true he can form an opinion and what that opinion is 
The question may be based on the hypothesis of the truth of all the 
evidence, or on an hypcthesis especially framed on certain facts assumed 
to be proved for tbe purpose of the inquiry. Inasmuch as it is no part of 
the expert to determine the truth of the evidence care must be taken m 
framing the questions not to involve so much or so many facts in them, that 
the witness will be obliged in his own mind to settle other disputed facts in 
order to give hi3 answcr.(3) The witness should ordinarily not be left to 
form an opinion on such facts as he can recollect where the evidence is at all 
voluminous and where it is not entirely harmonious, it is improper to permit 
a question to be put w-hich requires the e.xpert to give an opinion upon his me- 
morj* of w tiat the evidence was and upon his conclusions as tc what the evidence 
proved.{4) Though in e.xaininatioii-in-< luef the general inle is that it is error 
to include m the hypothetiCdl question an assumed state of facts winch the 
cvndence^ni the case does not prove or ^ tend to prove. Counsels on the cross- 
« , , . n may be 

> assumed 


Sd“o??»' J'T'snev.r the opinion of any living person is relevant, the grounds on 
*“'1' “P””?" “? televant.(0| Tims an expert may nivo an 

M or oSn. account of expenments performed by him for the purpose of forming his oni- 
on moil (7) n hen a skilled mtness says that in the course of Ins duty he formed 

a particular opinion on certain facts, he may further be asked by cxamination- 
in-chief how he went on to act upon that opmioii For the actni" on it is a 
strong corroboration of the truth of his opimon.fS) and what a person does is 
usually better evidence of bis opinion than what he says.(9) Section 46 is but 


(1) -VifijA , 9 C. 455. 491 (168’) 

(2) II y. Melrr Ah, IS C,, 580 (1889); and *tf 
nNo Piiip«on, Er . 3nl Ed., 345 — 347, »borr tb^ 
nuthorit n arc (ollictid Aiid Aiin1}4Pi] 

CO lioj.'cr*, op fi/., 91—69. 

(4) lb . 7i*, 71. (So m the niAtfer of the Ger- 
man straninhip Trrafhrnfflt, 27 C , 890 (5l»t Jan 
11X101. m which the eTiJetire was very volami- 
nout, the Court required Couniel to n««l to thf 
I Xpert* *peti6e portions ol the e. Mlence tn •bieh 
thmr opinion was required erm though they hod 
lieanl the CMdenee Uing pieerr ] 

(5) /&., TO 

{6] S. SI, yut. 

{*) Ib , ilIusL, «e n. V. IUl»UtK>. 12 OiX , 
I4'H] on a rharg-* of nr»on, e.hlence of ixpin- 


mraU made .ub«iequentlj to the r,n- admi«.hle 
in Older to show the way m „hich the building 
was set fire to] Xot only may prE.exwting 
objects !«• inapected. hut the Court may order 
•cientific eTjierimenfs to he performed (JJ.ff. 
*. iJ.ei.n-.,, 4 Cli D. 24). artistic tests under- 
taken (B.fl * £««€*, Tunes, 1B82). or specimens 
of haadwriting executed (g 73) lUprconce, 
lliipson, E\ , 7rd Ed , 4. 345 

(8) * B.rer Ti/ne CommiJA.\,n>r. 

17 XV. R. (Eng ). 70i» 

(9) Reid. Ev , SSI, where it w said 1 “ The 
erideDce would doubtless be admissible under 
a 8. or under e. 1), o«t/ ’• .<l,t Thipson, Et., 
3rd Ed.. 94. 
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n roundjl'ouJ "ny «»f •■t.itiiic tlint the opinitiii of nn c\i'crr h open to cor- 
roboration or relmltnl. Tlio t}}uftratuins aiifliciciitU* oxctiiplify flic propcition 
tliat for tlii^ purpose r\i(lelicc of rc* in/rr flfiot nctrr j» rrrei\nl»Ie.(I) Tliix 
section t' in ncrordance with the rule of Knirli^h law .(2) 

An expert ^^ho rn!Ie«l «•! n witneM may refresh his memory by reference Refreshini 
to professional treatises ; (.1) or to any other document made by himself at memory- 
the time.(4) So a medical man »n pn*inp e^'ideiice may refresh his memory 
by rcfcrrini: to a report w liich he has made of his post-mortem examination, hut 
the report Jt«elf cannot be treated as evidence, and no facts can bo taken thcre- 
Irom.(5) 

An expert w itiiess like any other may on crosH-ovaminntion be asked fjucs- cr»dit of 
tions to test his \crarity. to discover hts position, and to almkc his credit by **P®*^’ 
injurinR his character.(fi) Independent evidence may be piven to .sfiow In’s 
fonviction of a crimiiinl ofTenee or to impeach his imp.irtiality.(7) Ifis credit 
mav be impeachctl by the ovndenee of persons who testify that they believe him 
to fee unworthy of credit and by proof that he has been corrupted, or that he 
lias expressed a di/Tercnl opinion at other limes.(8) 

Section CO enacts a proviso relating to the opinions of experts, to the Opinion of 
general rule that oral evidence must he direct. L’lider this proviso tlieopinions 
of experts expressed m any treatise commonly oflercd for sale, and the grounds witness, 
on w’hich such opinion arc Iicld, may he proved by the production of such trea- 
tises, if the author i« <lead or cannot be found, or has become incapable of 
giving evidence, or cannot be calleil os a witness without on amount of 
delay or oxpcn«e w Inch the Court regards as unrca«onoble.(9) 

47. Wlicii tlic Court has to form an opinion ns to the per-opmionas 
son by wliom any document was written or signed, the opinion 
of any person acquainted with the lianduTiting of the person vaai” ” ^ 
by whom it is supposed to be written or signed, that it was or 
was not written or signed by that person, is a relevant fact. 

Explamtion.^X person is said to be acquainted with the 
handwriting of another person when lie has seen tliat person 
UTite, or wlien he has received documents purporting to be 
A^Titten by that person in answer to documents written by him- 
self or under his authority and addressed to tliat person, or when, 
in the ordinar)’ course of business, documents purporting to be 
written by that person have been habitually submitted to him. 

Illnstralion. 

The question h. whether a given letter is in the liandnriting of A, a mercliant m 
London. 

i? IS a merchant in Colcutta, who has wntten letters addressed to A and received 
letters purporting to be written by him. <7 is B’* clerk, whose duty it was to examine 

(1) N’ortoti. El , i’5 . illust (6) i« the **«• “f *"?*«*• Smjh v R , 0 C , 45i (tSs.*' 

/■■Um T.aarfJ, 3 Poual, 1S7 illust (o) •» prp- 

f'M-ly like It in principle , >1 . « 48 « anslopw^ Ci S IM. post 

to a II (8| IIU. poU. Taylor, Er, J 1443 

(2) SeeTaylor, Et , J 33r,9tli Ed .J335, field (9J S 60,;«a;,Ba to the inidimaaaiJity of 
. 347 ; Rteph Dig . Art. »• Rti a 31. fo*t. mere medicsl certifieifea, ace R. r Ram Ration. 

•tt nlv) ti 158, 157 ®W R , Cr., 23 (1868) . sa to tbe necesaity of di- 

(3) S. 159, n,>l rect eeidrace. v. poal 

(U Ih 
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anil file conespondence. 7) is biokei, to vhom B habitually submitted the 
letters purporting to be nntten by J for tlie purpose of advising with liim thereon. 

The opinions ot B, C and D on the question w hether the letter is in the liandwrit- 
ing of A are relevant, tliough neither B, C, nor D ever san .4 wiite. 

Principle —The opimou or the belief of a Mituess is here admissible 
because all proof of handwriting, except when the witness either wrote the 
document himself, or saw it written, is in its nature comparison ; — it bein'' 
the belief which a witness entertains, upon comparing the writing in question 
with an exemplar formed in his mmd from some previous knowledge.(l) 

s. 45 Illust. (c) {Opinion of experts ai to s 13 (Compnrison of handwriting ) 

■ ideniiig of tenting.) s 3 Domment '') 

s. 3{rAwt« »Mt«Aofrfsrt cer/tti» o/)in«o» s 31 {Proof of signntHreandhanihcftiing.) 

isafact.) a 3 f Be/ei-in/,”) 

s. 51 (Grounds of opinion.) <t. 3 {"Fart") 

s. 3 (“ Court.”) 

Taylor, Ev., §«i 1862 — 1868; Lavsson's Expert and Opinion Evidence, 277; Best 
Ev., §§ 232—238 ; Refers on Expert Testimony, 285 ; Steph. Dig., Art. 60 ; Phipson, 
Ev*., 3rd Kd , 353 , Powell, Ev., 309—403 , Hams, Law of Identification, 231. 

COMMENTARY. 

Proof of .As to the geiieial charact'* • ' ’ ’ ‘ 'omnientriy to 

section 45, rrttte. The word '* “ any person 

signature acquainted with the handwriti ^ ^ es both hand- 

writing in general and signature One person’s knowledge of the hand- 
writing of another may be confined to Jus general style and may not extend 
to his signature. A signature may and very often does possess a gieat 
'' peculiarity. Although, therefore, a person can recognise another’s geneial 

style, it may not follow that he can tvcognise his style of signature , this he 
may have never seen On the other hand, a person may be competent to 
recognise another’s style ot signature, although quite unable to recognise Ins 
general style of anting, foi of his style beyond his t.gnature he may be 
quite Ignorant, and the one may be very different from the other. Where 
tlie signature is in the ordinary style of writing one not acquainted with that 
style except in the signature cannot recognise his style m any other writmo' 
unless he assumes or it be conceded that the style iii his signature is the stvJe 
of his usual writing ; and supposing that assumption ot concession to be made 
it 13 obvious that one or even a hundred signatures may lead to mistake, the 
number of .small and capital letters in the signature being few, and many letters 
.which 0 2 cur in the general liaiidwtiting not occurring m the signature On the 
contrary, if one is acqup.mted with the style of another’s writing except 
his signature, if that style be in the signature be can as well leco^nibe it in 
the signature as he can in any other words composed of the same lettera.(2) 

In India a great number of persons aie marksmen. In England a witness 
has been allowed to express his opinion that a mark on the document is the 
mark ot a particular pprspn.(3) Handwriting mdmanly means whatever 


(l) Taylor, El.., 5 ISfiS ; A,<" \ .V«rlfmnre,S «!•. -'>S, iviul ti Mitnrsn may be .ic- 

.\ A. E., 731 , and g'O Erjirr 4. Wnrtnrnfr, n Jot . quainlnl witli thi mgnafuii of a hrm Without 

513, ««/«, Intro.1 to*? 4S— 51 , I’toaill, Ev , 400 linns able to idrntify tho handwriting of rilln r 

(Jj lUiii on Eo(t*, 73. 73 That on^ it not or any, jiarlm-r, ih , and lauB lh<ic citc-d 

arqoaiiiti'd with anothi r'a jctatral atittn); doit (3) .i 1/ it Kind on a bill' of r^cliangi' v liii.li 
not ■ll•U[I■allfy him from pro\mg iim Riimstorr aho had <iid(ii»t] uitli hor inniL, thr writiiie 
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\lo 

the party lin^ «nttpn (t.r,, fnrmwl into Irttor^) with fjii lintul.{l) thmi;:li 
I’atkc, V{.. in the ca«r tin(lrrnirntioiirtl,(2) aaid : “ I tliink you may prose 
the identity of the party liy show in;* that thi^ mark \\a% made in tfie hook 
and tliat mark i^ in lii< hftmltrritinj*' tlirroliy inclndinp the afTixiiip of a 
mark in the term liandwritmp. It ma\. Iiowever, renaonnhly he douhted 
whether the term should he so extendesl, and tliouph the words ‘ sipned ’ 
and ‘ Ripnature ’ ha\e been defined for the purposes of other Acts ns iiielud 
iijR mark!(3) there is no such «!erinition in tins. Tlicrcforc, thoupli proof 
of a mark may he piven hy callmp the person who mode tt. or a person who 
saw«t .affixed, opinion-evidenee wutild not appear to he admissible under 
thii section, either with lepard to mark or a seal. s\hich may similarlv he 
nrove<l hy callmp the person who nflixetl it or who ■•nw the seal affixed. (-1) or 
iiy comparison with a seal already admitted or proved.fS) Ilut tliouph tins 
section docs not appear to lia>e piovided for the ease, it docs not follow 
that such e\ldcnce is inrdmissiblp. in practiee a ssitness who knows the 
seal of another has heeii permitted to say that a aenl appearing on a docu- 
ment submitted to him is the seal of that other, eseii though he was not 
present and saw the seal afTixeil. Such cxideiire is relevant to prove idciitlt}- 
of the thing, t«s.. the seal in qiicstioii.ffi) In oxery i|uestion of identification, 
whether of a person’s haiidwriting or other thing, the evidence of a witness 
is opiniQn*cvit!cnco founded on a mental comparison of the person or thing 
which the witness has seen with the person or thing lie secs at the trial. (7) 
The Act has in the present sect'on made special provision with respect to 
the subject of handwriting, one of common occurrence requiring in many 
cases on the part of the witness considerahlc judgment and mxolxmg 
questions of difficulty, and has treated opmion-evidcnce * from necessitv.’(8) 
whether upon the identity of other things or persons, or upon other matters 
as being not strictly opinion m the sense in which that term is used m the Act. 
Similar obserx'ations arc applicable m the case of marks . the only difference 
between the two cases being that there is nearly always a distinguishing 
feature in a seal xrhilc the usual mark (a cross) is not generally dutinguisl-. 
able from a cross made by another, though a mark may and sometimes 
does contain a peculiar and distinctive feature (9) If there is something 
peculiar to identify the mark fc* being that of a j).irticiilar person, it 
is impossible to distinguish the case from any otlier form of proof fx iisn 
scriptionij,(10) and as already stated such exidence has been admitted 
both in England and .\merica.(l 1) If there is nothing to identify the mark 


“ A it hf-r mark " b<*ing IQ the pliinlifl’e haml- 
*ntmg IT tentifie* that he ha» frequently aerii 
A it make her mark, points out lome piculianly 
IQ It and expren>ea the opinion that the mark on 
•he hill M hint H)» opinion la admiseibh 
Georjt V .Surrry. M i JT . 516 ..S/e Un»on», np 
f't. Jtw. 2<J7, t‘iar<y v Ittrlrr. 13 Jur , 907 
■S to prove an obligation «hich in »ign«l 1^ Ell 
•n her handwritinn and hy IB her hmlianJ, liy 
hw mailing a mark in the shajie of a eroa*. calW 
their son «ho trsfifies U> the haiidaritingof hie 
mother . that he knows the mark of hw father 
and that the mark attached to the foot of thi 
initrumrnt he l»-lie\ea to be his father's mark 
This was held sufticimt. .Slronj \ lirfirfr, 17 
-'la , 710 (Xmer.) ,5/e Rest Kr . J 3J 

(1) Com V Il'eW/r, 5 Cu*h , 301 ( Xmer } 
fJ) 5ny»r r. Clottop. IJ Jur.. 465. 
f3) «.y , QtiI 1*10 Code, s. 2. negutrafion 
Aft (XVI of 190S), s 3. On the other hand, the 


Sa,r<»ioa X<t (\ of 1865} draws a distiiie 
tion 1/efweeii a mark and a signature (s 5ii) 

(4) J/oims s Tioritton, 8 T P. , 707 

|S» 77. prW 

(61. Sees 9. nat«, amis 7, definition of fact” 

(71 s aate. Introil tn as 45-51. 

(8) » aat». lb 

(9) Thus in resAMViJaioi ^ HatnrhHndra, IS 
B . at p 73 11807k the mark was that of a plough 

(Iti) Be-st. Ps , { J74 

(II) 1 oate p 414 Howeser, m Ctemre s. 
llomploM. II Ired, 311 (.Xmer.), Bulfiii, ( J, 
thoufbttbat It was onl} m some srrv extra, 
eirslmaiy inatanres that the mark of an illifrrati 
penon may become so well known as to U sus. 
eeptilile of proof like handwriting, and it has lieen 
held m two ram-s m I'ennsylTSnia that a mark' 
to a will rannot le proved by one who did Dot 
witnvwa t, but who Irslifes that he is aes^uainti'd 
with the mark rjn aeeounf o* eertam p«u' a*it,e». 
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find hie correspondence. w 5’, broker, to «hom B iMh.tually submitted tl,e 
letter, purporting to be written by J for t!.e purpose of advising with him thereon. 

Tlie opinions of B, Cand J) on the question u Iiether the letter is in the liandwnf- 

ing of .4 are relevant, though neither B. C, nor B ever saw A write. 


Principle.—The opimou or the belief of a ivitiiess is here admissible 
because all proof of handwriting, except when the witness either wrote the 
document himself, or saw it written, is in its nature comparison ,-it bein- 
the belief which a witnc^ entertains, upon comparing the writing m question 
with an exemplar formed m his mind from some previous knowledge (I) 


8. -IS Illust. (c) {OptmoKof frpertiaito 
vhrUitij of KrtUng ) 

s. 3{Th(ita manholdatt ftrlmn ojumon 
ISO fad.) 

h. SI {Grounds of opinion ) 
s. 3(“Coi«ri”) 


73 {Coutj>nn$on of hnniliinting.) 

3 (‘* Borument.") 

67 {Proof of signature and handicrtling.) 
3 Bcleinnt.") 

^{“Fari ) 


Tayloi, Ev., 18C2— 1868; Uw son’s Expert and Opinion Evidence, 277 ; Be,t 
Kv., §§ 232-238, Rogers on Expert Testimony, 283. Steph. Dig. Art. 50; Pliin^on 
Kv , 3rd ].cL, 353 ; Powell, Ev., 300^03 , Horn*, haw of Identification, 231. 


Proof of 
band-writ- 
ing and 
Blgnatura 


COMMENTARY 

.4.5 to the characteristics of handnritiiig, see comment iv to 

section «, ante. The word •' handwriting ” the sentence '• any pelsoii 
acquainted with the liaiidwtlting, etc," presumably includes both hand- 
writuig m general and signature One person’s knowledge of the hand- 
writing of another may be coilfliied to Ills general style and may not e.\teild 
to his »!SMture A signature may and very often docs possess a great 
pecaliMity. Although, thetefoic, a person can recognise another’s general 
style, It may not follow that ho can r.cogmse In, style of signature this he 
may have never seen. On the other hand, a persmi may be competent to 
tecogniae another s style ol signature, although quite unable to recomise his 
general style of anting , for of hi, style beyond h.s s.gnatuk- he may he 
quite Ignorant, and the one may bo very dilFereiit from the other tfhp.; 
the signature is iii the ordinary style ol writing one not acquainted with that 
style except in the Bigimtnrc cannot recognise his style in any other w-ritme 
unless he assnines or it he conceded that the style in his signature is the atv e 
nl his usual wnting ; and supposing that assumption or concession to be made 
It IS obvious that one or even a liniidred signature, may lead to mistake, the 
lulmher of small and capital letters m the signature being few, and many letter, 
.which oicuim the general handwriting not occurring ra the sie„nture On ti e 
contrary If one » «c.|namted with the style of nnother'^vntmg except 
Ills sisnatiire, if that style be m the signature he can a,s well recomnsc it in 
the signature as lie can m any other words composed of tJie &ame°letters.(2) 
111 India a great number of persons are marksmen. In England a witness 
lias been alloiicti to express his opinion that a mark- on the document is tlie 
mark ot a particular pcrsm.(3) Handwriting ordinarily means whatever 


(I) T»jlor, K\ , I IS'lS . i*Ht » , Saflermtirf.S 
V. & 1^. 7S1 . untl S' I /* ryff v, OurhrmJf. IS Jur . 
.11.’, nxlt, lntro.1 to m. 41— SI ; I'oarll. Er , 4«»l. 

(J) rtinri on Koct-, 7.’, 71 That on^ I4 not 
anjuamtnt with anolhir'n tcneral • ritini; ilo*** 
nut ilituiiialify liiiii Irniii |ir»«inK hn xiiriiaturr 


»/. C.f . J'W. ,n„l n wilrir.,, maj hu ,w 
.{uaiiilnl Y,\h the- mpiatui’. of a hrm 'v iflioiit 
l»inj? Ohio to iil.nf.fi Hio haiulnrit.ng of.itli.r 
or any, |.arln.r. ■/, , o„rl <a.P, 

H) .1 I/iH»„.,|ona lull of .xcliang,. „iiitli 

*ho 1.0.1 .„.|o„„l „„f. ,,p 
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the f.irty lia^ (i.f.. formal into Mtrr^) ttitli hi^ lmii(i,(l) 

Parke, Yl.. in the c,i«e «iiilcrmeiitioiie«I.(2) aaid : “ 1 think you ma\ prow 
the identitv of the partv hv •how inf! that thi^ mark wti^ made m tlie hook 
.and that mark la in hi’-» Anndirritiaj.*’ thereby iiicliulinf’ the nffixinn of a 
mark in the term handwritinp. It may. lio«e%*er, rensonalily lie doiiltte<l 
whether the term shouhl Ite •o eTtonded. and thouffh the words ‘ sipned ’ 
an«! ‘ aipnature ’ lia\e lireii <lefined for the purpo«e« of ntlier Acta a« iiulud 
inp markafS) there la no sneh definition in this. Therefore, tliouph proof 
of a mark mav 1>e piveii hy callinp the person ssho made it, ora ^icr^on wli«» 
saw »t .tfrned,’ opinnm-cMdenre would not appear to he ndmissihle under 
fAi« section, either with lepard to mark nr n •eal, which may similarly he 
proved bv callinp the person who ftflixMl .t or ssho “«« tlie seal affixed, (4) or 
hy comp 3 ri«on with a sea! already admitted or proved. (5) But thoiipli tins 
section does not appear to lia\e piovided for the ease, it docs not follow 
that such ovidenee is inadniissihle. In practice a witness who knows the 
•eal of another has been penmttei! to say tlmt a seal appearing on a docu- 
ment submitted to him is the seal of that other. e\en though he was not 
present and saw the seal Rffixed. Such evidence is relevant to prove identity 
of the thing, ci:.. the seal in questioii.(fi) In o\ery question of identification, 
whether of a person’s handwriting or other thing, the evidence of n witness 
is opinion-evitlcnce founded on a mental comparison of tlic person or thing 
which the witness has seen with the person or thing he sees at the trial.f") 
The Act has in the present sect'oii made special provision with respect to 
the subject of haudwntmp- one of common occurrence requiring lu ninny 
cases on the part of the witness considerable jmlgnicnt and involving 
questions of difficulty, ami has treated opinion-evidence • from necessity, ’(8) 
whether upon the identity of other things or persons, or upon other matters 
as being not strictly opinion in the sense in which that term is used m the Act. 
Simibr observations are applicable m tbc case of marks . the only diflerence 
between the two cases being that there is nearly always a distinguishing 
feature in a seal while the usual mark (a cross) « not gcncrallv diitiiiguish- 
able from a cross made by another, though a mark may and sometimes 
does contain a pcttiUar and distmctivo featiire.fO) If there is something 
peculiar to identify the mark as being that of .v particular person, it 
is impossible to distinguish tlie case from any other form of proof rx tisw 
^cnphoni 5 ,( 10 ) and as already stated such evidence has been admitted 
both m England and America.! 1 1) If there is nothing to identify the mark 

“ .4 J/ her mark ” being IQ the pUintifl'* honil- Suetwioii \<t (\ of 1863) drOHSa distiiip. 

snting n’ tMtifiea that he hai frequently iieeii «ioii betaeeii a mark and a signature (» 5<i) 

X .V make her mark, pointa out tome pi enhantv |4),Vo«e.»> TWn/on. 8 T R . 8(lT. 

>n It and exprewn the opinion that the mark on |S| S 73 

the bill IS h<n Hi* opinion ii admiwiMe (6) .See a '1, ante, and x 3, definition of ' fact” 

Gtorye \ .Surrey, M & M . 516 .Sff IJi»»on*, o/> <71 x o»fe, Introil to ra 45-51 

eU . >00. 2U7 rtarei/ \ Prfltr, 13 Joi . !W7 (H> ' «•<». ib 

S to prove an obligation which i* uigned bx FB |9) Thu* «« 1 »*Ai«»iifatai x Jiamchandm, IS 

in her handantmg and by lU her hu*l>and. by B . at p 73 (ISOI). the mark was that of a plough 
hi* making a mark m the shape of a ooe*. raU* (llll Be*t, Fx , { J34 

their son who lisliftes to the haiidwnlmgof hi* (II) > o"t». p -ll-l Howexer, m C'umre x. 

mother that he knows the mark of hi* father llampinii. II Itx*i , 311 (Amer.). Ruffin, C J, 

and that the mark attachi-d to the fool of the thought that it n as onlj ' m some very extra- 

inifninient h< l^eliexes to lie his father's mark ordinary instances that the mark of an illifrrati 
This «as held suftnient .Slninj x llrrtrrr 17 person may l*>eome so well known as to Ic su*- 

-Vla , 710 (Vmer ) .Srr Best Er . J 34 eeptible of proof like handxi-nting, and it ha* I«.en 

(1) Com. X Wt'ittfr, 6 ru«h , JlU (Vm«r) held in tno case* in I’ennsytrama that a ‘ mark* 

(3) Saytr V Cfossop, 12 Jur , 465. to a will cannot le proved by one who did not 

(3) f j, (hvil Rro. Code, a 2; Registratjon witneo* I. but who testifies that he i* aciuainttrl 

•VctfXVTof HX)8), s 3. On the other hand, the sdb the mark on acroiint o' certain pecu' t-jtie*. 
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the evidence will be eitoer iiiadiiii8sible{l) or if admissible, of no value 
whatever. 

Section 67 enacts that if a document is alleged to be signed or to have 
been written wholly or in part by any person, the signature or the hand- 
writing of so much of the document as is alleged to be in that person’s 
handwriting must be proved to be m his handwriting. Handwriting may be 
proved or disproved m the following ways — (a) by calling the writer ; 
or (b) any person, e.g., an attesting witness, who actually saw him write the 
document ;(2) or (c) by the evidence of the opinion of experts under the 
provisions of section 45, anle, which differs from the present m this that 
undaT its provisions the witness is required to he skilled in the art of 
distinguishing writings, while under the present section he must be acquain- 
ted with the handwriting of the person alleged to have written the document ; 
or (d) by the opinion-evidence of non-experts, namely, under the present 
section by the evidence of a person who has acquired a knowledge of the 
character of the handwriting ui one of the ways specified in this section. A 
witness who has such knowledge may testify to his belief that a writmg 
shown to him is m the hand of another person, though he cannot swear 
positively thereto. Such knowledge may b? acquired (a) hj having at any 
lime seen the party tmW(3) The frequency and rccentness of the occosions 
and the attention paid to the matter by the witness will affect the value and 
not the admissibility of the evidence _ Thus, jn England, such evidence has 
been admitted though the w itness had not seen the party write for twenty 
years, and in another case, had seen him write but once, and then only his 
surname (4) The witness’s knowledge must not, however (it has been said), 
base been acquired for the express purpose of qualifying him to testify at 
the trial, because the party might through design write differently from his 
common mode of writing his name ;(5) and if it should appear that the behef 
rests on the probabilities of the case, or on the character or conduct of the 
supposed writer, and not on the actual knowledge of the handwriting, the 
testimony will be reiected.(6) (b) By the receipt of documents purporting to 
be written by the party, in answer to documents written by the witness or 
under his authority and addressed to that party. This evidence will be 
strengthened by acquiescence by the parties m the matters, or some of 
them, to whicfi these documents relate.(7) (c) By having observed in the 
ordinary course of hustness documents purporting to be written by the person 
m question. Thus the clerk who has constantly read the letters, or the 
liroker who has been consulted upon them, is as competent as the merchant 
to whom' they were addressed, to judge whether another signature is that of 
the writer of the letters; and a servant Aiho has habitually carried his 
master’s letters to the post. Las thereby had an opportunity of obtaining a 
knowledge of his writing, though he never saw him write or received a letter 
from him.{8) In whicbever of these two latter ways, the witness has 


l.aw9on, np ctl,, 297 Tlir conret ho* • 

iTcr. H tliftt «ts1*d m Bfst, E\.. i 234, and oth>T 
casoi above citnl. As to «ills, m this country 
the sttestjn^ witnesivs must affix thnr Mgnatare 
and not a marW .Sts notes to a* 6S — 72. poit 
In rt’AunJaftoi v. Famchan-fro. 18 B, 73 (18D3K 
a uitnt*! m crons-evammation stated that his 
{nthcr could cot si rite or sign hn name but u«ed 
lo make a mark (the mark o( a plough), and that 
tlie paper then shown lo him «as not bu mark. 

(1) Bet. Et.. i 234 

(2) Tavlor, Ev., { ISdS For a ease lo «hKh 
the writer was calM and while dtnjing the exe- 
cution of the document admitted that the «nt> 


ing was cxactlj like his own, etc Otnsh Chunder 
V. Bhuj\cttH Chunirr, 13 W R, 101, 191 (1870) 

(3) Taylor, Ev , $ 1863, Best, Ev , § 233- 

(4) lb.' Field, Er., 348 

(5) Ib , ^fro>i7er v. Seart, 1 E«p , 15. Best. 
Ee., 5 236 , B. v Crouch, 4 Cox, 163 , for excep- 
tions, s's Lawson, op. cit , 307 

{6) F. V Murphj, 8 C. «. 1’ , 306, 307 ; Da 
Cocta V. Fifm, Pea. Add. Ca« , 144 , Taylor, Ev., 
! 1863. 

(7) Taylor, Ev.. $§ 1864—1860, tte the lUue. 
Iralton to the section 

(8) Taylor, Ev., | 1804 ■, Lawson, op. cU . 288 ; 
Smifh r. Soincburi/, B C. A I* , 196 ; «rs the /ffris- 
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acquired liis knowlelt;e. proof niust lie given of tlie identitj* of the person 
whose 'nitinc is in clispute vitli the person whose hand is known to the* 

>vitnc<tt.(I) It has hccti held hy the Bomh.ar High Court, following the 
Ihiclish rule, that ft witness need not state in the first instance how he l^ows 
the liaiidwritinpi since it is the duty of the opposite p.irtv to explore in cross* 
rx.amin.itioii the sources of his knowledge, if he he"diss.atislicd with the 
testimony .as it st.ands. It is. however, permissible and may often he 
expwlient that the matters roferretl to in the explanation should he 
elicited on the exatninntion*in-rhicf ; mid it is w'lthin the power of the 
presiding judge and often may he desirable to permit the opposing 
adxocate to inter\ene and rross-exanime so that the Court mry at tint 
stage he in a position to come to ft definite eonclusion on adequate, 
materials as to the proof of the handwritinp.(2) The witness need not swear 
to his belief, hia hare opinion being admissible, though a mere statement that 
the writing is Itlr that of the supposed ssrifer isinsuflicient. For sueh a state* 
tiient may be perfectly true, and yet within (he knowledge of tlic witness, the 
P‘iper may have been written hy an utter atrangcr.(3) The evidence, being 
primary and not secondary in its nature, will not l>ecome inadmissible because 
the arriter himself or some one who saw the document written, might have 
been called. (4) An<l evidence is admissible though the disputed document 
cannot be produced, ns where it is lost or incapable of romovfll.(5) (e) Lastly, 
handwriting m.ay be proved by comparison of two or more writings, as to 
which «f<* section 73, post ; and as to comparison by experts, section 45, 
onJe, and Ilhislration (c) tlicrcto. 

48. AMicn the Court has to form an opinion as to the exist- opinion aa 
cnco of any general custom or right, (6) the opinions, as to thoo? right or* 
existence of sucli custom or of persons urho x?ould bo likely when” 
to know(7) of its existence if it existed, are relevant. relevant. 

Explanation.^Tha c.xpression ^general custom or right^ 
includes customs or right.s common to any considerable mass 
of persons. 


Illiislralion. 

The right of the ^ illagers of a particular village (o u«e the water of a particular well 
bageneral right within the meaning of thweection. 


Principle. — Upon such questions the opinions of persons who would be 
likely to know of the existence of the custom or right are the best evidence. 
Such persons are, so to speak, the depositaries of customary law ; just as 
the text-books are the depositaries of the general law.(8) 


tfl the section and Lfi‘( ilohon v Jt , 22 
• in/f 

. • *. 260 

ti) Jiao 'v Jiam/^t. S8 B . 6» (1903) 

(3) Tttylor. Kv , | lS68. 

, (■!) Taylor, Er., { 1862; Best, Et., { 232. 

I (5) Soyrr v. Closaop. 2 Ex., 409 ; aee Lueat r 
"■•awB,*, 2 Q B. (1892), 113, 116, 117. 

W, LE 


(6> As to the nieatiinK of the term ‘ right,’ tee 
Gujlit Lolly Faith Loll.eC. 188, 187, 180(1680). 

(7) See Juymoian Dot t S‘r ilongaUaa^ 10 B , 
042, M3 (1888) 

(8) T. ft, obserrations on Opinion Evidence ; 
and tee Loehnan Roi t. AlOar Khan, t A., 441 
(1887) . Bat Bai)! y Sax Sanlok, 20 B., 89 (1894). 
As to Uua and the next teelioa and Eoglith lav. 
tre TAatvr Oamndhxca/a r. .^•atrar BAoporaa. 
d*«v)a, 4 C W. IT., ixxTii (1900). 


27 
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5, 3 {That a man holds a certain opinion 
. »a a jact.) 

B. 60 (^Evidence of opinion mnslhedirecL) 
s. 3 Court.”) 

B. 3 (“ EeleianL”) 

8. 13 (Facts relevant tchere right or custom 
ts in guestioTu) 


a. SI (Grounds of opinion.) 
s. 33. Cl. (4) (Opinion oftcilness as to 
public right or custom or matter 
of general interest.) 

s. 42 (Judgments relating to /natters of a 
public nature.) 

& 32, Cl. (7) (Statements contained in 

certain documents.) 


Js’orton, Ev., 227 ; ReU, Ev., 348, 349; Cunningham, Ev., 193, 194. 


COMMENTARY. 

?o’u°a°geoi- thirteenth section applies to all rights and customs, public, general, 

customs and private, and refers to specific facts which may be given iii evidence. 

Fourth clause of s. 32 refers to the reception of second-hand opinion-evidence 
in cases in which the declarant cannot be brought before the Court, whether 
in consequence of death or from some other cause, upon the question of the 
existence of any pubhc right or custom or matter of public or general interest 
made ante hiem motam ; and the seventh clause to statements contained in 
certain documents. The present section also deals with opinion'evidcncc, 
but refers to the evidence of a living intness ptoduced before the Court, su orn, 
and subject to cro'^s-examination. For this section, when read with section 
60, post, requires that the person who holds the opinion should be called as a 
witness ; the Proviso to the latter section applying only m the case of experts. 
It refers only to general rights and customs, not public, the Explanation to the 
section adopting the sense in which the term ‘ general ’ is used by English 
text-wTJters (1) It does not appear why the section does not provide for the 
admission oi oral evidence expressing opinion as to the existence of a pvbho 
custom or right. It mav perhaps be said that every pubhc custom or right is 
a general custom or r»gnt, though the converse of this proposition would not 
hold good (2), or that having regard to the reasons for which these terms ate 
used by English writers the distinction between them is not of importance in 
this country.(3) The present section further differs from the fourth clause of 
section 32 masraucli as it is not governed by tbe limitation ante htem molam. 
Evidence as to usage will also be admissible under this section which is 
not limited to ancient custom.(4) The word ‘usage ’ would include what the 
people ore now or recently were in the habit of doing in a particular place. It 
may be that this particular habit is only of %'ery recent origin or it may be one 
which has existed for a long time. If it be one regularly and ordinarily prac- 
tised by the inhabitants of the place where the tenure e-xists there would be 
‘ usage ’ within the meaning of the section.(5) 

Ordinarily speakmg a witness must, m his exam nation-in-thicf, speak to 
facts only, “ hut under this section he will be allowed to give Ins opinion as 
to tbe existence of tbe general right or custom. He will not be confined to 
instances in which he has personally known the right or custom exercised as a 
matter of fact. Custom is not a matter to be subimtted to tbe senses. It is 


( 1 ) See pp. IW— nf6. atih 

(2) FieU, Et., 319 1 Cunningb»ni, E» , IW 

(3) See pp. IM— 168. os/e. 

(I) BaoalutlaS Sarkaf v. Vratt Saih, 36 C. 
181, 187 (1898). folloaing DalgtuK Gttsagtt 
Uat/aiA, 53 C., 427 (1896) ; TXthorime* T. Par- 
ctlUXOOS). 3 <3i . 139; & Ba/rCRji S/wji r. Jlfano. 
Ifimile St ugh (1908), Im Jt , J. A . S5. 


(S) a Tho .iiNtinction between cuHnm cii<l 
nsage baa bein said to be that usage H a fatt 
and custom isaUv There can be usage xrithout 
rustom, but not custom without usage. 

It loductnr, based on consent of pc raons m a la> 
calitr. Custom is dcductue, making established 
lisral usage a law ” Wiarton, | 003. .Srt- notes 
to a. 13. onle. 
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made up of All aceT 0 Rat<?(l repetition of the Ramc fact, ^slicucvcr ^iniilnr con- 
dition? anV ; and thotigli a Itarc opinion Muortli nothing without we can 
ascertain the data on which it u founded, yet it is always to he remembered 
that section 51 U to be read with this section, and that the grounds for the 
witness's opinions arc sure to hc<?hcited in cross-examination, even if they 


otdinar)* in Mofussil practice. The /-xp/anation excludes priio/c rights from 
the operation of thus section. Opinion orrcputationevidcnce is not receivable 
to prove such rights. They must l>e proved by facts, such as acts of owner- 
ship. Thus kind of evidence is admissible to disprove as well as to prove a 
general right or custom. ”(1) lI'a/ib-Mbars or village-papers made in pursu- 
ance of Regulation VII of 182J. regularly entered and kept m tlic office of the 
Collector and authenticated by the signatures of the officers who made them 
were held to he admissible, under section 33. m order to prove a custom. The 
Privy Council further put it os a query, whether they were not also admissible 
under the present section as the record of opinion as to the existence of such 
custom by persons likclv to know of it. or under the following section (2) And 
the Pns*y Council held them to be so admissiblcunder this section m the under- 
mentioned case.(3) In a suit by tbc landlords to avoid the sale of an occu- 


In the undermentioned 8Uit(5) also the plaintills by virtue oi pulnt settlements 
Sought to obtain khaa possession of certain yotc lauds which purported to have 
been conveyed by the jotetUrs, the first set of defendants, to tlic second set of 
defendants, although there was no custom or u«age m tlie village recognizing 
the transferability of occupancy-rights. Held that in order to establish usage 
under ss, 178, 183, of the Reugal Tenancy Act, it was not necessary to requite 
proof of Its existence for any length of time Held also that the statement 
made by the persons who were in a position to know the existence of a custom 
or usage m their locality were adniissib/c under this section (6) 


49. When the Court has to form an opinion as to — fo’tS'ages* 

the usages and tenets of any body of men or family, (7) when r?ie 

the constitution and government of any religious or charit- 
able foundation, or 


(1) Morton, E% , 2J7 ‘ Tb** opinions of p^rr- 

«onj likely to know about Tillage.nglif* lo Pas- 
turage, to use of pathi, water-courses, or feme*, 
to collect fuel, to use tanks aud batlimg ghat«, 
mercantile uiage and lotal customs, would b" Te- 
leeant under this section ” Cunningham, Ev , 
193 

(2) I,rlra] A'uar v .SinjA, 7 I A , S3, 

71 (1879), a C, 744 

(3) J/u,«imot LoZl V .Vurli /Mur, JU C U M, 
730. 

(4) iWjliM e. Cuiujrr Hassa.M, >3 C . 427 
(18'H3), followed ui SarialuUah iiarlnr \ Pro* 
Sath, 20 C . 184 (189S) 

(8) .Sorw/u/foA 5ofI«f e Pro* .VafS, 2t> C . 


184 (18<IS) 

(6) " For example, a ]><rsoi) who had been in 
the habit of wntmg out deeds of sale, or one w bo 
had been seoiog transfers frequently made, would 
eertainly be u a position to fi\ e his opinion w he. 
ther there was a custom or usage m that parti- 
cular locality and we think that the opinion 
of such persons would be ailmis.ible [under this 

•ection] ' lb, 167, 188 

(7) See ietroy Auar s VaApni Sing, 7 I. A , 

71 ( J879) 5 C , 744 , Cari/ro^AifVfQ c, 

.'•wper*adA«s;a PriMtJ, 23 A , 37. 51 (19<i0). 
barahfl Partab v laiartit Parlnh, 2 .-Ul. L. J., 
720, T32 (I9'J4). 
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tlie meaning of words or terms used in particular districts 
or by particular classes of people, 

the opinions of persons having special means of knowledge 
thereon, are relevant facts.(l) 

principle. — On sxich questions the opinions of persons having special 
means of kuo^^ ledge are the best e^^dence. 

e. 3 (" Courl') %. 98 (Evidence os to technical expres- 

s. 3 {“ ") a/onj, ffr.) 

s. 3(“Fflf;.’') s. Si- (Grounds of opinion.) 

h. 3 (Thatn7win holdsa eerfnfn opinion m s. 60 (Evidence of opinion inml le 

(I ''fact") direct.) 

s. 01 Prov. (S) (C/sftffe and custom tn con- 
tracts.) 

Bogers’ Bxpert Teslimon\, 5!§ 117, 118; Norton, Kv., 228 ; Field, Ev., 350, 
Cwnnmgham, Ev., 101. 


COMMENTARY. 

Opinions as Under this section a witness may give his “ opinion’ upon— (a) r^et/saj^es 

een<?ta®etc. include usages of trade and agriculture, mer- 

cantile usage, and any other usage common to a body of men. and the opinions 
of persons experienced therein will be received m evidence. ‘ ‘ Usage is proved 
' bv w'itnesses testifying of its existence and uniformity from their knowledge 

olitained bv observation of what is practised by themselves and others in the 
trade to which it relates. But their conclusions or mfetenses as to its effect, 
either upon the contract or its legal title or rights of p.atties is not competent 
to show the character or force of the U3age.”(2) T^e section only requires 
that the persons testifying should have ‘‘special means of knowledge.” It 
does not in any manner limit the character of such special means of knowledge 
which may be derived only from the witness's own business if that has been 
bufhciently extensive and long continned,{3) or fiom his knowledge of the 
same or different business earned on by others if he has been connected with 
such business. (4) it bas been beld that a London stockbroker is a compe- 
tent witness as to the course of business of London Bankers (5) A person 
may be competent to testify as to tlie usage which prevails m a certain busi- 
ness, without himself being engaged in that business So that when the ques- 
tion Was as to the custom of the New York Banks in paying the cheques of 
dealers, it was held proper to call as ivitnesses persons who were not employed 
in Banks. (G) On the issue whether an alleged commercial usage e.xists, a wit- 
ness may be asked to describe how, under the usages m force, a transaction 
like the one in question would be conducted by all the pattie*, thereto from 
its inception to its concIusion.(7) Usage may annex incidents to a contract 


(l) Si-t* ftliQ g«'nrr»lh, an to Ihia frctKm, thv 
Ut t. 13 and Cliaptfr \7, font, 

(3) V. Ilorr^a, IIS . 511, SSS 

(Amer.1. citfd in Roacra’ Expert Tntimwir, 
i 117. 

(3) Rnj.<-r«. op cil 

( 1 ) l'‘ 

(5) Ad.,m* y Potf. S C. & K.. 72> 

(6) Cr{/paT./fi-j.lH>llon.lN Y.IMRWr I. 
in wliirh It vu aal<l “ Althoaali not ompioxtU 
In banking Lu>inn<. tbr witnrasf« were drnlrn 


with the hankg, and had knouIo<]ge of the ordi- 
narv course of dealing with them. There is no 
neceuitc tor ahoiring o tnan to be ari eTpert in 
bonking m order to prose a usage He should 
know vhat the usage is, and then be la competent 
to testify whether he be a hanker, or employed 
fa a bonk, or a dealer with hanks. There Is no 
reason whe a ileaW should not have as much 
knowledge tn inch a subject as a person employed 
in a bank.” Roger*, op. eif. 

f7) EirsHoK-T. flrijlf, 118 Jtaw . 361 (Amer.). 
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which flre not rcpncnixnt lo or inco«Mslcnt with in cxprcn tcrnM.(l) Tho 
tostinionv of tho«r ciip.npc<I in n particular bu^iiic^^ that they never heard of 
nn u^ige is ndnu«‘‘ihle.(:’) This section denis ssith ‘opinion’: specific facts 
as to usages are pro\-nhle tnidtr the 13th section, nnfr. (h) Trnrls o/ any 
boihf of m/'M. This will include any opinion, principle, dogma, or doctrine 
which is held or maintained ns truth. It will Apply to rcliRion, politics, etc. 
(c) Usagr^of a /oi»ii/y. Pnch for instance, as the custom of primogeniture 
in the families of niicicnt zemindars : any peculiar course of descent ; the 
usages of native convert families ami the like.(3) Custom is of two kinds,— 
lulachar, or family custom, niid tfeinehnr, or local custom. (4) (d) Tenrfi 

of a fnnuhj.{c) Thr conslitutinn and gorerninont of any rrliyiotn or chanlnh!e 
foundation. As to the Acts and Kegulatioiis touching such foundations, 
ire note (5) (f) Thr fnraniny of words or trnns used in ;>or/icu?or disfric/s 
or hy jynrticiilar c/ossc.s of jKoplr, Under section 98, post, evidence may be 
given with reference to a doeumrnt to show the nieaitutg of ' technical, local, 
and prosnncial esprossions, abbreviations, and of words used m a peculiar 
sense.’ For this purpose, as for others, the opinions of persons having special 
means of knowledge on the htibjcet would be the best cvidence.(6) This 
portion of the aection is particularly valu.ihle in a couiitiy like India, in 
which there arc «o many diflcront languages, and in which justice is largely 
adraimstered hy Engliilimen m languages other than English. (7) A Judge 
may also consult a dictionary as to the mcanmg of a word, ns to which 
*cc the penultimate paragraph of section 57, jiost. This section, like the others, 
must be read with section 51, post, for the opinion, without the grounds upon 
which it is based, may be of comp,aratively little value.{8) Ily section 60 if 
oral evidence refers to auopmiou or tbc grounds on winch that opmioii is held, 
it must be the endence of the person w-ho bolds that opinion on tlioso grounds. 
Thus it is adraissihlc evidence for a bviiig witness to state bis opinion m the 
existence of a family custom and to state as the grounds of that opinion infor- 
mation denved from deceased persons, and the weight of the evidence would 
depend on the position and character of the witness and of the persons on 
whose statements he has formed his opinion. But it must be the expression 
of the independent opinion based on hearsay and not mere repetition of hear- 
fiay.(9) 


50. Wlien the Court has to form an opinion as to the rela- Opinion on 
tionsliip{10) of one person to another, tho opinion, expressed hy Bbip'wbea 
conduct, ns to the existence of such relationship, of any person 
^vho, as a member of the family or othertvise, has specinl means 
of knowledge on the subject, is a relevant fact ; 

Provided that such opinion shall not be sufficient to prove 
a marriage in proceedings under the Indian Divorce Act(ll) or 


(1) S. 92, ProTiso (9), port. 

(2) rcoMwillf, ele , F F Ce. v. Toung, 28 
Ind , 516 (Anirr ) 

(3) See GanradSimja Pftuad SupmniA- 
vaja Trawl, 23 A , 37 (1900), t. pail 

(«) See Xote* to «. 13. ante . ReW. Et . 
112-lU. 

(5) Beng. Reg. XIX of 1810, 3I»d. Eeg. VII 
ol 1817 5 Act VII (Bom ) of 1865. Act XX of 
1863. 

(6) Cunnuighain, Et., 194 ; Xortoo, Er., 228 
See Hola to a. 98, posL 

(7) ReVl, Et., 350. 

(8) Norton, Et., 228. 


(9) CarKradAw^ Praaad t. SuperenilAutita 
/’rofad, 21 A . 37. 51, 62 (1900) , i. c , 6 C W. 
X , 33 

(10) It will be noted that Uie words " b^r blood, 
momote or adoption '* hare not been inserted 
after the word "relationship" b? Act XYIII 
of 1872, aa u the case of a 33, cts (5) and (6). 
lUmMrahQK (a) refers to the ra»e of mamage, and 
•ffiu(ra(M)a (b) to relatiooship by blood. Ra. 
lationdup by adoption is not expressly mentioned 
but u no doubt mcladed srithin this section. See 
Xottt to a. 114, with reference to Hindu and 
Uabemedan Law. 

(11) Act IV of 1869. 
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in prosecutions under sections 494, 495, 497, or 498 of the Indian 
Penal Code.(l) 


lUusirahona. 

(«) The question is, whether A and B were mameil. 

The fact that they were usually received and treated by their friends as husband 
and wife, is relevanL 

(6) The question h, whether ^ was the legitimate son of B 

The fact that A was always treated aa such by members of the family, is relevant. 

Principle — As the opinion m this case is to be evidenced by the 
conduct of the witness, there is an additional guarantee for its trustworthi- 
ness. besides that of a special hnotiledge of the subject. (2) The provison 
is enacted because strict proof is xetiuiied in all triininal cases, (3) as also in 
proceedings under the Dh’orce Act, m which marriage is the mam fact to 
be proved before junsdiction can be shown or relief granted (4) 

s. 3 ("CowrI”) s. 32, Cl. (6) (S'/afemenf on Tehlionshii> 

hy non-witnesi ) 

s. 3 {That a rnan liofda « cntmn opinion s 32, Cl. (fi) {SiaUmtnt rehtmj to rtla- 
15 « 'fatt.') tion*hip in family Ooexment, tir.) 

e. 3 (“ ^efnanf ") s 51 {Qroximh of opinton.) 

Tajlor, Et , f§ 649. 578 : Norton, Ev , 229, 230, Field, Ev., 360. 351, 192, 193 } 

Phipson, Ev., 3rd Ed , 93-94, 338, Steph. Dig.. Art. 53; Act IV of 1860 (Indian 

Divorce); Penal Code, ss 494, 495, 497, 498. 

COMMENTARY. . 

So fat as opinion is expressed by conduct, that is by evidence of specific 
fads of the character mentioned m the tlluslralions, this .section is in accord- 
ance with English law upon the subject, according to which family conduct.” 

— such as the tacit recognition of relationship, and the distribution and devo- 
lution of property, — is frequently received as evidence from which the opinion 
and belief of the family may be inferred, and as resting ultimately on the same 
basis aa evidence of family tradition. For, .since the principal question in 
pedigree cases turns on the parentage or descent of an individual, it is obviouslv 
material in order to resolve this question, to ascertain how he was treated 
towards him any relations of blood 
•cuse. Sir James Mansfield remarked 
^ _ ught np the party as his legitimate 

sou, this amounts to a daily assertion that the sou is legitimate.(5) So the 


(1) Act XLV ot 1860, T. potl 

(2) Norton, Er , 229 ; and *fe Taylor, Ev., 
{) £78, 649, and notes, ptul 

(3) R. V. Kallu. 6 A , 233 (1882) 

(4) See R. r. Pi/omiur Siaj*. 8 C , 660 (1879) : 
Norfon, Ev., 233 “TLe prorwo la marrVd bv- 
canso in divorce and bigamy cases tbc mamage 
most bo strictly proveil , that n, by the evidence 
ot a witneu who nas present at the mam^c, or 
by the prodoction of the register, or cTammed 
eiipy of the register, or of such other record a* the 
lav of a eoimtrr, or custom of a claes, may pis' 


(S) 4 Camp , 4I6,Mb8rton, Ev , § 211. See 
abo as to treatment and acknowledgment under 
Mahomedan Law, see Ameer All’s Mahoniedon 
Law, If, 215, 2ud Ed. (1894) . Bailbe's Digest of 
Sfahomedan Law (1875), Part I. .108, Part II, 
289: ISeld, Ev., 361, and eases cited, iJ., at 
pi>. 161, 162, and Aldul Rpzal v. Aga Mahon\ti, 
21 C. 686 (1893): s. c.. 21 I A , 68. (Acknow- 
ledgment m the sense miant by that Jaw la re- 
qnirtd, ive , of antecedent right, and not a mere 
reei^ition of paternity) Aininniem Khatonn 
V. Knnmcxmnifia khnintn, 23 0, 1.70 (1895). 
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concMlmcnt o{ the hirth of n child from the busb.it»<f,(l) the ?ul)scqucnt treat- 
ment of such child by the person who. at the time of it.i conception, was living 
in a state of odiiltery with the mother, — and the fact that the child and its 
descendants nssiimetl the name of the adulterer and had never been recognised 
in the family ns the legitimate offspring of the husband, — are circumstances 
that will go far to rebut the presumption of legitimacy, which the law raised 
inlavourof theissuc'of a marrieil woman.(2) Again, if the question be whether 
a person, from whom the claimant traces his descent, was the son of n parti- 
cular testator, the fact that all the members of the family appear to have been 
mentioned in the ssill, hut that no notice is t.nken of such person, is strong 
esndence to show, either that he was not the son. or at least that he had died 
without issue before the date of the wjllf3) and if the object be to prove that a 
man left no children, the production of his will, in nhicli no notice is taken of 
his family and by which his property is heque.athed to strangers or collateral 
relations is cogent evidence of his having died childless. ” (4) A person 
claiming as an illegitimate sou must establish his alleged paternity like 
any other disputed question of relationship and can, of course, rely upon 
statements of deceased persons under the fifth clause of s. 32, upon opinion 
erpressed hy conduct under this section and also upon such presumptions of 
fact as may be warranted by the cvidence.(5) The section is not limited to 
theopinion of members of the family. The opinion may be of any person who, 
as such member or otherwise, has special means of knowledge on the subject. 
^\^len the legitimacy of a person in possession ha* been acquiesced in for a con- 
siderable time, and* is afterwards impeached by a party, who has a right to 
question the legitimacy, the defendant m order to defend his status, is allowed 
to invoke against the claimant every presumption which arises from long 
recognition of bis legitimacy by members of his family (G) That portion of sec- 
tion 60 which provides that the person who holds on opinion must be called 
does not apply to the evidence dealt with by this section, namclv, opinion 
expressed by conduct. w*hich. as an external perceptible fact, maybe proved 
either by the testimony of the person himself whose opinion is so evidenced, or 
by that of Borne other person acquainted with the facts which evidence such 
opinion. As the testimony in both cases relates to such external facts and is 
given by persons personally acquainted with them, the testimony is m each 
case direct within the meaning of the earlier portion of that section (7) 
According to English law general rejtutation (except in petitions for damages by 
reasonof adulterv and in nidictments for bigamy where strict proof of marriage 
IS required) is admissible to establish the fact of parties being married 

(1) llarjran t HarjraTf, 2 C & Kir, 701. 

(2) Gwtnjht r. SomI, * T. P. . SJO. pw -S‘b- 
tarst, J. ifoTTfr. Danef SCI 4 Fin . 163. 

211, ft wj , Banf/vry Ptrray, App. n . r to 
Mirchints of Gor^Kef 3S'l, 432, 

433 , 1 .Sim k St., 153 . • c , ff t. ilan./StU. 1 
Q- U , 411 TouTuJitni I’ltrojr, 10 tl A Fm • 

2^ AMUi, r SpnTJ. 33 L. J . Ch . 315 “ Tbi* 

will be admissible m India under » 8, 

or 11, os/e, »nd under s 50, port ' FVU , 

Er., 192, 193 

(3) Trary /'«eroje. 10 f1 A Fm . US' fee r.otd 
CnrnpUll Botnon v. Alt.-GtnJ , id, IIS — 300. 

T" Lord Cottenham St€ Torlor. Er . J 620 oi 
fi 

(1) Tsylor Er . I 619, t fJoerrsfse 

2 Phill., 25; 2 Coop , 414, Bm* Ptnafr, 

2 Coop . 540; ond ft »a er»mples of this eU»s of 
ersleuce, B^jat BaXadyr v. Wuptedoe BtiXo^itr 


17 -A 456. 462 (1895) . MaltkKivmy Jojarrra T. 

I euraro-mrri rtfoyo. 1 2 M I .4. 203 (1868). 
s t.. II \V. R, P C. 62 B. U R. P. a. 
15. Kiltniro Xalh r. Joymdrn .Yo/A, 14 At I. A., 
67 I187I) s e . 15 W. R . P. C.. 41 . J/oAorejoA 
Perf«5 T .VoAorasre Sabhao. 3 C, 626 (1877), 
*. c., 1 t t.. R . 113 . 4 I A , 228. 

(5) Gopal^tomi Cktilt v Anna Ckrltam, 27 5f . 
32 34. 35 (1903). 

(6> Bojeurfrn .VbiA t. Joytndro Saii, 14 XT I 
A . 67 (1871) 

(7) In the ^ \ £a5)«rayoii, 9 31.. 9, U (1885). 
■t teem* to be »ugg«ted by Hutchm*. J , that 
proof of the opiAioa by other thsn the pertoo 
heading It eon only be gireti «ben tbe litter is 
dead or eonaot be rtlled. Bat if the be to, it ts 
•nhmitted that tarh n limitation u inrorrect. for , 
nmotigst others the teovm given obove. 
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Divorce or 
Criminal 
Proceed- 
ings 


Accordingly* general evidence of reputation in the neighbourhood, even when 
unsupported by facts, or when partially contradicted by evidence of a con- 
trary repute, has been held receivable in proof of marriage.(l) But the present 
setction is limited to opinion as express^ by conduct, and there appears to be 
no other provision in the Act under which such evidence of general reputation 
would be receivable. 


The proviso ’ ’snot 

iufficient to prov« ■ pro- 
secutions for ce f the 

Evidence Act have endeavoured, in dealing with this subject, exactly to follow 
the Enghsh law, according to which m an indictment for bigamy the first 
marriage, or in proceedings founded upon adultery, the marriage must he 
proved with the same strictness as any other material fact. In the case of 
I c ’ ■ : }“ . • • ■ • . ' ••! 1 is as essential an ele- 

I' <'• • • \ d the provisions of this 

' •! ' . * ‘8 . • II *• • offence, as in bigamy, 

adultery and the enticing of married women, the fact of the marriage must be 
strictly proved.(2) And this is so not only having regard to the provisions of 
this section, but to the principle that strict proof should be required m all cri- 
minal cases (3) “ In the English Courts a marriage is usually proved by the 

production of the parish or other register, or a certain certified extract there- 
from , but. if celebrated abroad, it may he proved by any person who was 
il ‘ • *.’.!’>■ • ed, from which the ]ury 

■ I I ■ ' • • the law of the country 

r. ' ■ • ' S'* I • 1 ■ ly was performed by a 

person appearing and officiating as a pnest, and that it was understood by the 
parties to be the marriage-ceremony according to the rites and the customs 
of the foreign couiitw, would be sufficient presumptive CMdence of it — (see 
R V. Inhabitants of 6iamptoH).{i) so as to throw on the defendant the onw* of 
impugning its validity (Archhold, *p. 925, Bigamy). And even a marriage in 
England may be proved by any person who was actually present and saw the 
ceremony performed ; it is not necessary to prove its registration or the license 
or publication of haims. [Ibid, quoting R v. (6) R. v. Mamvanno. 


51. Wlienever the opinion of any living person is relevant, 
when reie- grounds OR wHch such Opinion is based are also relevant. 


(I) Tajlor, Ev , f 578 So the nncorroboraf- 

ed statement of a auiglo wUnesB, who did not 
appear to be re-ated to tlie parties, or to live near 
them, or to know them utimatelj, bnt nho as- 
serts! that he had itarii they mere marned was 
held suOloieot fane, to warrant the juiy in 

finding the marnige, the advene partj not having 
<*roM examined the witness, nor icrntrovn-ted the 
fact by proofs Evan v. Morgan, 2 C A J , *5.1 

(J) B. y. }‘‘lamhnr Stagi, 5 C, 666, F. B 
(1870) i 5 C. L. n , 607 [thn case must be taken 
lo ha\c ovcrniled. R. v. ifaziru, 6 B. 1.. R , 
App. 6.1 (187.’). followid in R. % Ar»M Alt. 
13 C. L. R , 125 (1883) . R. t. KtJla. 5 A., 231 
(1882), discussed in R. v. RuUiOfngam, 9 M , Q 
(1H8S), IQ which Hutchins, J., sakl that if the 
leameil judges meant to decide in the |irecci|ing 
caws that a husband or wife i« precluded from 
proving his or her marriage tie expreseed hn 
diawnt. It is aubmiltcH that the learned jmlges 


del not eo decide, hut that a vague assertion by 
either to the effect ‘ I am marned,’ or the like be 
invuf&cient proof, m fact tho statement assume* 
the very question to be proved The evistenoo 
of a valid marriage u a miced question of faw 
and fact. A witness thereforo must apeak to the 
faela which are Said to constitute the marriage 
so that tho Court may Uetprmme whctlicr what 
the witness states to have taken place did take 
place in fact. and. if so, whether it constituted 
a marriage in point of (ato In this country there 
w no statutory marriage law for natives and tlic 
validity of any particular marriage depends 
chiefly on the usages of the caste to whicli the 
parties belong (v. iJ , at p. 11). 

(3) R. V. Kallu. 8 A , 273 (1882) 

(*) 10 East., 282. 

(5) R. A R., 100 

(6) Dears A B , 132 ; s c , 26 L J. (51. C.). 10 

(7) R. T. AuMnmyun, 0 M., «, 11 (1885). 
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An expert may pivcnn uccounl of r3t}yrim«*n!«(I) |>erfonnr<l Jiyliini for the j)ur|)o«c 
of forminp liii opinion. 

Principle.— A to^t of the valne of vicli cviilcnco thus provided. The 
eurrectne«s of the opinion or otherwise cnii hotter he e^timnled in many 
instances vlieii the grounds upon which it hp«cd nro known. The value of 
the opinion may he prently incrcaocii or rlimitiHlied l»y the renPons on winch 
it \-> founded. (2)" 

45, 47 — 50 fO;nTi»n«< «rJi»n ^ 3 Krlrwuf."! 

Ivxwvin’a Kxport Kv., S.11 ; ricid, E\., O.^l ; Cunninpliam. Ev., 100. 

COMMENTARY. 

The present section applici to the opinions of “ any liviufi persons ” opinion* 
whether tho«e opinions he the opinion of ** experts ” under ss. 15, 46 or of 
others under ss. 47, 48, 49. ^i<trre — whether the section is apphtsble to 
opinion “ expresseil hy conduct ” under s. 50. The section to some extent 
repeats the principles involved in s. 46. The present section, however, dp.sls 
with the subjective grounds upon which the opinion is held which can only 
generally be proved bv the testimony of the persons whose opinion is offered,, 
whereas e. 46 deals witli objective €.xteninl facts provable either by tliat person’ % 
or others which support or rebut the opinion of an expert. With regard to the 
laUer it has been saidtS) that the consideration that the opinions may be gi% en 
on the assumption of facts not proved is a reason why the grounds and reasons 
of the opinion should be stated, m order that the Court and jury may see that 
it is not founded on licatsay, general rumour, or facts of whicli some evidence 
may have been pven. but being controlled by other evidence arc not found 
true by the Court or the jury. This inquiry is perhaps more frequently m.'ili* 
in cross-examination, but it is also competent evidence in clnef (4) 

(l) t. anif, p, 412, Cr»y, 555 I.Snirr ), f)UJ in Lanvin, £»., rj.>. 

(J) } icld, ¥.x , 331, Ounninshani, Et., IOOj 253. 

Lawton’* Etptrt £»., 231. t*) *'« ‘'s® rinpton, Ev . 3ni LJ , 34(i 

(1) f>ickiK40n InJifiManls ot FUM'‘f3 >3 347. 



CHARACTER, WHEN RELEVANT. 

The rules with regard to endence of character(l) are divisible firstly into 
those which concern the character of witnesses, and those which concern 
character of parties. 

In respect of the finst, the rale is, that the character of a witness, whether 
party or not, is always material as affecting his credit The credihihty of a 
witness is always in issue.(2) For, as ^ntne««es are the media through which 
the Court is to come to its conclusion on the matters submitted to it, it is always 
most material and important to ascertain whether such media are trustworthy, 
and as a test of this, questions amongst others, touching character, are allowed 
to be put to the witnesses in the cause.(3) 

III respect of the character of a party two distinctions roust be drawn, 
namely, between the cases w'hen the character is m issue and is not in issue, 
•and when the cause is civil or criminal. When a party’s general character is 
itself in issue, whether in a civil(4) or ctirainal(6) proceeding, proof must neces- 
sarily he received of what that general character is, or is not.(6) But when 
general character is not in mue but is tendered in support of some other issue, 
it is as a general rule, excluded. So m cml proceedings evidence of character 
to prove conduct imputed is declared by the Act to be irrelevant (7) The two 
exceptions to this rule are, that in civil proceedings evidence of character as 
affecting damages, is admissible :(8) and in cnnimal proceedings, for reasons 
which will be found considered in the Notes to sections 63 and 54, the fact that 
the person accused is of a good character, is relevant, but the fact that he has 
a had character is, except in certain specified cases, irrelevant. (9) Evidence 
of character in criminal proceedings “is, generally speaking, only a make- 
weight, though there are two classes of cases in which it is highly important . — 
(a) Where conduct is equivocal or even presumably criminal. In this case 
evidence of character may explain conduct and rebut the presumptions which 
it might raise in the absence of such evidence. A man is found in possession 
of stolen goods. He says he found them and took charge of them to give them 
to the owner If he is a man of very high character this may be believed, (fc) 
When a charge rests on the direct testimony of a single witness, and on the bare 
denial of it by the person chained. A man is accused of an indecent assault by 
a woman with whom he was accidentally left alone He denies it. Here a 
high character for moiahty on the part of the accused person would be of great 
importance.’’{10) In one case the character of the party prosecutinq is 
made relevant by the Act. When a man is prosecuted for rape or an attempt 
to ravish, it may be shown that the prosecutrix was of generally immoral 
rharacter.(ll) 


(1) .\« to the m<*Anuig of Ihf tfrm * ch*r»ctfr,’ 
•tf B .U, KxflannUon, poaC, ktitl tbe to thkt 

(’) 15, «t. Kt . { 263. 

S»« »s. 145—153, pnrf 
{4^ Str XotM to ». C2, 

(A) Stt (. 34, Ezfilanation (I). And Snltt to 


that Kection 

(6) Tajlor, t, , | .3S3 . Bf"t, Et , | 258 

(7) S. 62, po^ 

(8| S. 53, poffi, 

(9) Ua S3. 54. 

(10) St<rh Introd , 187. 16«. 

(11) a. 133, cl (4). potl. 
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52. In civil ca'^es tlio fact that tlic character of any person 
concerned is such ns to render probable or ini])robablc any con- *®n 
duct imputed to him is irrelevant, except in so far as such 
character appears from facts othenvise relevant. levant 

Principle. — Kvicloncc of cliarartcr excluded tii cimI cn^cH n? heiuj; too 
remote, and at tlie lip<t afTordmp Imt alight a^^i^taiice towards the dctermlu- 
ntioii of the i^mie.fl) .''iieh evidence is {orciitii to the point in ihhuc and only 
calculated to create prejudire.fS) 

f- 55 (J/ffininy of tertn " fhnriifUr.") ». HO lorlinmclertiuii/ It era*}- 

«. 3. lu.vST. {c) i" Fori.') eTamtn/ii nml Tf-fiiitnirif't,) 

s- 55 (CA'irorfcr n* nfftrling thtnngf*.) 

Steph. Dif!., Art. .’55 ; Tujlor. Kv., §§ 355; Wharton. K\ . §| 47 — 50 ; I{o‘<coc, 

X. P. Kv., § 87 ; lle«t, Kv., § 250. «t trq. , Norton. Kv.. i'W. 

COMMENTARY. 

The meamiifi of the term “ character,” as used in this and the folloiung Character 
section. 15 defined m the Exphnation to section 53. post, which must he 
in conjunction with the present scction.(3) The term ” persons concerned ” 
is \'aguc, hut this section, it is presumed, refers to the character of parties to 
the suit, and not to the character of witiiesses,(4) whose credibility is always 
in issue, (5) and reptesonts the old state of the law according to which, in 
actions unconnected with character, the character of either of the parties is 
irrelevant, and evidence introduced sMth the sole object of exposing the 
character of a party to the new of the Court is excluded. (6) 

But under this section, as under section 61. a distinction must be drawn 
between cases (fl) where the character of a party is in issue, and (b). where it 
is not in issue, but is tendered in support of some other issue (C) 

In case (a), the party’s general character being itself in issue, proof must 
necessarily be received of what the general character is or is not (7) This sec- 
tion only excludes endence of character for the purpose of rendering probable 
or improbable any conduct imputed to him So where the question in a suit 
was whether a governess was “competent. ladv-Iike and good tempered” 
while m her employer’s semce, witnesses were allowed to assert or deny her 
general competency, good manners and temper.fS) And in such cases it is 
not only ceompetent to give general esndence of the character of the party 
with reference to the issue raised, but even to cnqmre into particular facts 
tending to establish it (9) These cases, however, can scarcely be deemed an 
exception to the rule of exclusion; for it is clear that, as in cumulative offences, 
such as treason, or a conspiracy to carrj' on the business of common cheats, 
mani' acts are given in evidence because such crimes can be proved in no other 
Way ; so where general behaviour of a party is impeached, it is only by general 
ei-idence that the charge can be rebutted (10) 

In case (i), where character is not m issue but is tendered in support of 
some other issue, it is excluded as irrelerant. except so far as it affects the 


(I) Taylor. Ev , | 351. < nott, porf 
(3) Roscor, X I* E» , 87 
(3) y. yotet to * 65, jio’f 
( 1 ) Xorton, Ev , 330 

(5) Brit, Ev , { 2fi3 stt •» lo wiInraM*. « 
>«. U9, 153. porf. 

(6) N'orton, Ev., 230. 

(7) Taylor, Ev.. 355 , Brst, Ev . 25S . Ilowof, 


X -I* . Ev , *7 

(8) i-okHtavR V Bnoilt. 3 g I! , 6. An<l arc 
Bnnt T lta:ol}Hle, 3 Ex R . 60’ , v Ifror. 
•*r. a Eap . 11 

(9) Bwt. Ev , J 25S{ tVharlMi, Ev . { IS 

(tO) Tavior, E\ . ) 353. and ttt Ev . 

f 233 
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amount of damages.(l) As evidence of general character, can, at best, afford 
only glimmering light A\bere the question is whether a party has done a cel tain 
act or not, its admission for such a purpose is exclusively confined to criminal 
proceedings, (2) in which it was originally received in javorem vit(e.(Z) So in 
an action of ejectment brought by the heir-at-law against a devisee, where the 
defendant was charged with having imposed a fictitious uill on the testator 
. tn extremis, he i\as not permitted to call witnesses to prove his general good 
character ; and a similar rule was laid down in an action for slander, where 
the words charged the plaintiff with stealing money from the defendant, though 
the latter, by pleading truth as a justification, had put the character of the 
former directly in jeopaTdy.(4) So also m a divorce case the husband cannot, 
in disproof of a particular act of cruelty, tender evidence of his general charac- 
ter for humanity.(5) 

•‘Excbptin That IS to say when facts relevant, otherwise than foi the purpose of 
character, are proved, and those facts, m addition to their primary 
inferences, raise others concerning the character of the parties to the suit they 
othetwisa become relevant not only lor the purposes for which they w'ere directly 
relevant tendered, hut also for the purpose of show mg the character of the parties con- 
cerned. The Couit may, of course, form its ow n conclusion as to the character 
of the parties of witnesses from thcit conduct as exhibited by the relevant 
facta proved in the case and it is perfectly legitimate for a Court to draw, 
from the opinion which it has so formed of the character of a party or witness, 
the inference that he might probably enough have been guilty of the conduct 
imputed to him or that he is not worthy of credit (6) 

In Criminal 53. Ill criminal proceedings the fact that the person ac- 
viousBood cused is of a good character is relevant. 

character ” 

relevant 

Previous 54. In criminal proceedings the fact that the accused 

tei^nofrefe. person has a bad character is irrelevant, unless evidence has 
Ta reply***’* been given that he has a good character, in which cases it become 
relevant. 

Exflanation 1 . — ^This section does not apply to case in which 
the bad character of any person is itself a fact in issue. 

Explanation 2. — previous conviction is relevant as evi- 
dence of bad character.(7) 

Principle — Evidence of good chatacter w allowed to be given on gtounds 
of humanity for the purpose of raising a presumption of innocence, and as 
tending to explain conduct ;(8) but evidence of bad character is in general 
excluded as being too remote, (9) and aa tending to prejudice(lO) the accused 
w hose guilt must be established by proof of the facts with which he is charged, 
and not by presuuiptions to he tawed from the character which he bears.fll) 
The exceptions are, firstly, where the character is itself a fact in issue, as dis- 
tinguished from Cases s\liere evidence of character is tendered in support 


(1) Set j. 53, 
llj n 63, /OAt. 

13) Taylor, Er., ) 331 

(4) Ib , , anil ca<(.4 tbrtc cittO. 

(5) yarrafoll Sarraeo/t, 33 L. J. P. A 31 , 
HI : anil 8r« Jontt y. Jamtt, 18 L. T. K. S , £43. 

(fi) Norton, K».. XVK 

(7) Thuiurtioii «B< •uWitutoil for Die ongiDat, 


a S4 by .tot HI of 1891, « 6. 

(8) Taylor, Er , % 352; StrpVitn’* Crinrol 
lua? o/ tbi Crtminal Lniu of England, pp. 311, 
31* 

(9) Strphrn'i t>p. til. 399, 310 

(ln> Ryla»il.VaM.10W.U,Cr . 17(l8h8)5 
it V. EartirL Cbander, 14 C.. 721 fl887) 

(11) R. T. Taler/ield. 10 Cor. 1. 
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of some other issue. Bein^ a fact in issue it must necessarily be proved. 
Secondhj, ^Yhe^e the accused has by giving eWdence of good character chal- 
lenged enquiry, it is as fair that such evidence, like any other, should be open 
to rebuttal, as it is unjust that he should have the advantage of a character 
which in point of fact is undeserved.(l) 

8. 3, Illust. (e) ("Tad.") a. 14 . Expl.isation(2), Illust. (i) {Reh- 

s 3 (“ Rehiant.") %ancy of ^reiions fonn'cn’on.) 

s. 55, Explanxtiox (Mtaning of term s 3 {"Evidence'') , 

" eharacter.)" s. Z {" Fnet in issue'') 

s. 155, Cl. (4) {Charaderof yrosteutrix.) h. 140 {Witness to cJtarader may be cro^s- 

examined and re-examined.) 

Taj lor, Ev., |§ 349—353 ; AVharton, Cr Ev., §§ C7, 84 ; Roscoe, Cr. Ev. , 94, 95, 12tli 
Ed., 88 ; Phipson, Ev , 3rd Ed , 144 ; Stepli Dig , Art. 60 ; Best, Ev., § 250, et seq. , 
Wills, Ev., 56 ; Norton, Ev , 231 — 233 ; Stephen’s General View of the Criminal Law of 
England loc. cil., Cr Pr. Code, fes. 310, 311, 221, 511 ; Penal Code, s. 75 ; Act VI of 1864, 
ss. 3, 4 ; Act V of 1869, Art. 117. 


COMMENTARY. 


Section 53 is in accordance with the English rule. “ Though general evi- Previous 
dence of bad character is not admitted against the prisoner, general evidence fer^ 
of good character is always admitted in bis favour. This would, no doubt, 
be an inconsistency justifiable, or at least intelligible, on the ground of the 
humanity of English law’, if such evidence were not often of great importance 
as tending to explain conduct. A loses bis watch ; B is found in possession of 
it next day, and say he found it, and was keeping it for the owner. If A and 
B are strangers, and if B can call no one to speak to bis character, this is a very ‘ 
poor excuse ; but if Bis a. friend of A'$ and of the same position in life, and if 
he calls many respectable people, who have known him from childhood and 
say he is a perfectly honest man. the story becomes highly probable. If the 
same thing happened to a thoroughly respectable, well-established inhabitant 
of the town, say, for instance, to the Rector of the Parish, being a man of first 
rate character and large fortune, no one svould think twice of it. Those illus- 
trations give the true theorv of evidence of character. Judges frequently tell 
juries that evidence of cliaracter cannot be of use where the case is clearly 

" ' t ; but 

This 
risoiier 
ntly of 

, , ■ . • luse of 

it.’ Evidence of character would thus be superfluous in everj'case. " The true 
distindton is that evidence of character may explain conduct, but cannot alter 
/ortJ.”{3) Where tlieact done is in itself indifferent, or, in other words, where 
the act amounts to an offence only by reason of being done with a vicious 


(1) r. , Wills K» , S'. 

(2) •‘WTica Ihf {ximl »t i.o.ik- i« »hrllirr thi* 

Sfru.pJ li«» fommitf«'l • jnrtiruUr rnmintt »«-f. 
»•« «l( nrf of hi« prnrrf I pcKul rhararK r it ob« iou» 
1> mtilloil to little »ciylif, unlr»« aortic rra-onaLJ, 
•loutt m.t* to h>» piilt : anil, thenrforr, u> 
•li>« eient alone will the jun lie wdiuwil to »<l 

oi>on aufh eTUrner.” TajW, IV.. f S-'l . 

*l«i Korton, Er , SSI, >n wtieh t!,e rK» »• pi>en 
•■f ati In-h Jad^ who anmiwxl uji Ihu* “ t^-ntlo. 
•nen of the Jufx, llefe atanjn 4 l-'V. of nio-t ea. 


crllint rharaotep, who hai al()]r.Q an paira of ailL 
alorLin^:" and err Hj^le, C. J. oWnat.on 
to the jarv m It a. rarirf, 6 llr,». ht Tr.. BIS. 
K T. Awr JfoSoMrif, B It, 223. at p. 52: fJ«>C5) 
[no ImportantT' ran attarhr-i to mlmre of 
ihle bind wleothe raee a^auut the airoard u 
rlear.] 

(3) (-trfd*r<i'a fittft fitr tit Cnmitnl 
Tore «/ 31 1, 313; aad «r. Reet, K«.. 

|2«r, Tatlor.Er., SSl . Whartiai. (>. t, , f 
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intention, evidence of character is valuable as to the probability or otherwise 
of che existence of such an intention. Where, on the other hand the intention 
IS not of the essence of the act, such evidence may be of use, only if it be 
doubtful whether the prisoner vras the person who committed the act.(l) 
E^^dence of the good character of the accused may be given either by cross- 
examining the witnesses for the prosecution, or by calling separate witnesses 
on behalf of the accused.(2) This section must be read in conjunction with 
the Explanation to section 55. post According to English and American 
law the character proved most be of the specific kind impeached as 
honesty where dishonesty is charged, good character in other respects being 
irrelevant.(3) and must relate to a period proximate to the date of the charge (4) 
Previous By the provisions of section 54, evidence of bad character, except m reply, 

ter 


was rejected as iTielevant.(5) This section is in accordance with English law,(G) 
and its provisions were followed m India even before the enactment of this 
Act.(7) “ A man’s general bad character is a iveak reason for believing that 
he was couceined in any particular criminal transaction, for it is a circumstance 
common to him and hundreds and thousands of other people, whereas the op- 
portunity of committing the crime and facts immediately connected with it 
ate marks which belong to very few, perhaps only to one or two persons. If 
general bad character is too remote, a fortion, the particular transactions, of 
w’hich that general bad character is the effect, are still further removed from 
proof ; accordingly it is an inflexible rule of Enghsh Criminal Law to exclude 
evidence of such transactions *’(8) And when m England a person charged 
with an offence is called as a witness in his own defence in pursuance of the 
Criminal Evidence Act, 1898, he can only be cross-examined as to character 
subject to the provisions set out in that Act. It is sufficiently clear from this 
section that in criminal proceedings the fact that the accused person has a bad 
character is not relevant for the purpose of raising a general inference from 
such bad character that the accused person is likely to have committed the crime 
charged.(9) 

This section, as originally lramed,(10) allowed a previous conviction to be 
in all eases admissible in evidence against au accused person for the purpose 


(1) Field, Ev., 353. 

<J) C/. «. UO, TOat. 

(3) Taylor, Er., f 651 , W Jmrton, CV Et , | SO 

(4) R T, .Sirencfjea, 14 Tr., 596 “A 

man m not liom a kna^ e ; there mn^t be time to 
make him *o, nor is he presently iliscoTered after 
lie bevoimit one" — ib., ptr Lord Holt. 

(3) S. 54. II. T. Ram Ranm. 8 A . 3(H. 3U 
I8SHI, Xorton. Kv., 212; R t TaberfM. 10 
» ox., 1 , Best, Ei ., $ 257 , ft* to erttlence in re- 
hutla!, see Taylor, Ei., J 35»5 Best, Et . } 261, 
yl , till- Biibj<-ct IS fully lonsnlcrid in R t. Rinr. 
loH. 34 1_ J. JI. C., 67. 

(6) X. post , and see also Taylor, Et , I 362, 
to this ;;<nFral rule the Statute 32 A 31 \ic., tap. 
90 s.. II. uhKlt allous eTidiiKC of previous con> 
xlrtioiis to U' Kiren m order to prose piiUy 
knowleilge ui rates of receiving etolen goods, 
forms an exception : Taylor, E> , $353i se<* R. 
V. Aof(.ri CAuKdtr. 14 C., 721 fl887). 


(7) R. V. Gopal TAaknor, 6 W. E , Cr , 72 
(1866J, R X. Btharn lA/ftdh, 7 \V. B , Cr. 
(1667), * V l‘hoihhand,SV{ E , Cr , 11 (1867) ; 
R. T Bgiunt Ralh Baner/te, 10 W B , Cr , 17 
(I868| {Evidence of charncter and pniious 
conduct of a prisoner, being matters of prejudice 
and not direct evidence of facts relevant to the 
charge agninat the jiriKonei ought not to he 
alloaed fogofothe Jury] , V. Auluin R/.tilh, 
in W R., Cr, 3'J 

(8) Stephen’s ntneral Utio o/ the Crxminot Lnu 
of Ea^and, pp. 309, 310 

(9) R. T. AUnmxya, 5 Bom I, R , 'so.'i, 8!U 
(1903). B. c , 28 B , 129 (190.1) 

(10) The original section ran as follou*:— 
•• In criminal proceedings /** fatl IhaJ l/ie a<euied 
prrmn hat bftn preisousfy eoniieledn/ am/ ol/fi’ce 
It Tfttvanl ; hut the fa< t that he has a hml char- 
acter IS irrcicvaut unhu evidnice has been given 
that he has w gonl diarai-tcr, m uhieh co-e it 
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ol prejudicmg him, and iu so doing deliberately departed from the rule of 
English law already mentioned.(l) The framers of the Act gave as their 
reason for such departure that they were unable to see why a prisoner should 
not be prejudiced by such evidence if rt was true.{2) In consequence of the 
decision of the Full Bench in the case of R. v. A'articJl Chunder Das,{S) the 
present section was amended by Act III of 1891. so as to brmg it into more 
general accordance with the English law on the same sub]ect.(4) And noM 
a preuous conviction is not admissible against an accused person under this 
section, except where evidence of bad character is relevant ,(5) i.e., (a)when 
evidence of bad character is admissible to rebut e\idence given of good charac- 
ter. for here the accused challenges or invites enquiry, ^ud the reply of a pre- 
vious con\uction by the prosecution is fair and legitimate enough ’;(6) aiid{6) 
where the fact of bad character is itself a fact in issue, namely, where the charge 
itself implies the bad character of the accused.(7) But a ptewous couNTCtioii 
may be admissible otherwise than under this section. Thus, firstly, a preNious' 
conMction is admissible in endence in cases in which the accused is liable to 
enhanced punishment on account of having been preNuousIy con%'icted.{8)- 
Secondly, where, upon the trial of a person accused of an offence, the previous 
commission by the accused of an offence is relevant within the meaning of sec- 
tion 14, ante, the pre\nous conviction of such person is also a relevant fact. So 
it has been held that ha\iug regard to the character of the offence under s. 400 
of the Penal Code (punishment for belonging to a gang of dacoits) presdous 
commissions of dacoity are relevant under the fourteenth section ; and con- 
victions preMous to the time specified in the charge or to the framing of the 
charge are relevant under tic second explanation to that section : alitcr as to 
subsequent con\ictiou8.(9) a preWous conviction may be admissible 

as a fact in issue or relevant otherwise than under section 14 or 54, as for 
example, under the eighth section as showing motive.(lO) 


become* rcIcTOnt. teetioa 

4)oM not Appir to cue* la which the baj rhancter 
of taj penon ii lUelf a fact in taeue. 

(I) 8eeJf.T. KartteL CMun'tfr, UC., Til (ISSt). 
Notaithttaading the esprri* pro>i<ioiii u the 
ongmal tectioa, the Calcutta ili^h Court to the 
earlier cate of /.'otlaii DokoJX v. K-, S C., 7(>S 
lUWl), tefutexi to aUow a preeiou* contKlion to 
be Eieea in eejJence. 

(J) Sec Firtt fltpurt of /At Stlrrl CvmmtIIrt 

lA« EnJtHct Dili, p. citixl m E. t. Kartiet 

CA»«ifer, aupra at p. TJO It wat ap}»arently abo 
cQQtiJered that m tuch ca<e« the matbr haJ teen 
r”lueej to legal cerfainf) bj the eouTUlion , tee 
H. V. /‘arlAarfa*. 11 Horn. II. C. T... O' |lb74); 
E. «. Earn Sarom, 8 A, 314 but at 

pomtol out m Norton. Kr . 231. the languas*- of 
the original aection ua* mi atJe at to inrluil- 
fa»U not relevant m anj rial »rn»e of the aorxl at 
an. for ahat bearing wouU a jvetKiut roovK'- 
tioa for ihrft haie on a c|oe»tion of guilt oa a 
tharge of ra|>e * Acd ter 1 Mull . . Out. Itnh 

W . lW>t.. K,., I 250. 

(3) UC., T21 IMSTV .«e- a* t>i the effect « 
thi. drviwoo E. .Yahe A.-ar, 1 C. «. N . U6, 
Us IIW), 

(4) ih; t. 14, mult, fxplanatudi (2) and 11 * 0 *. 
(k) nntt be ennudrrM la dealing uitb the eCrrt 
ef til* amendment, nhwh, •LiV fetnoteig Ue 
Utitade relating to the tatroduetuei of etklemee 
ef prevMot eoneictioit ntfch jerTaiW nader 


thj* eectton a* it originallT ttoai. ha* }-et not 
made *urh preeious conrictio&a nholly inatmia. 
«iUe. T. porf. 

(5) S. 34. ^r;Asaonoa ( 2 ) tf, the folio* mg 
earUer caee* at to prerieu* conTKtion*: Jf. ». 
rSoioonAu CieJmr. 7 W. It., t>., 7 (ISSTf; E 

rio-J^AamJ, 8 W. 1'.., CV , II (U67j: E. T. 
SAtboo Jfeadre, 3 \V. H , O.. 38 (IRWl. E-mAw 
O otadA r. E . S 76$ (IRSyj. 

(6) S. 34, Nekton, £r.. 232, la Knglantl jire. 
TioQS eoOTKIiw It allowed to be gtren la reply 
in rertain ea-ee tmly ; Ilcaeoe, Cr. Et , P5 , Hup. 
•on. Et.. 3id EA.'US. .'tieph. Dig., Art. id 

(7) & 31, Etflama/ton (1), t. /nt 

fS) See tv. IV. (W-, a 310 (Notailhitaixluig 
aotthiog In tba ■rrtioe. rTaJenre of the preiMio* 
rcntatinn mar be given at the Ina] for the »ab. 
lexiiieof oPro'-e, if the fact of tie I'vetMui cc»i. 
iMtHio u irlevaat Bivler the provumot of the 
Indian I'valefiee Aft. UT2, Art III of I'tl. *. 
tij. <V. IV. tV.le. a 221 ; IVnal Tole. 73 . Art 
\I of I8ff4, M. 3, 4 (Wiippug Art), .let \ of 
Art 117 fladuiB Arlirlr- of War). tV. IV. 
Cole, a 311 (niodr of fvovBig pee«k>u« rvmvic. 
iMietl. 

1*1 jr. V. AoU A'eoar. I U. N , U< 
a 14. £V//aMrv'n (2) and iU^ It] [addnl lv 
.tct Illcf l«9l.a IJ. o. p. U7. e. e. a»l „4, 

(IV *n^«. 

fl"j S. 43. ea'i , ate ISaitratKrt |(, 4 jm{ 

It eaoaet be aa>l that tlewe t«« i2aitra*>'.si *•« 
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inteutiou, evidence of character is valuable as to the probability or otherwise 
of che existence of such an intention. Where, on the other hand the intention 
is not of the essence of the act, such evidence may be of use, only if it be 
doubtful whether the prisoner was the person who committed the act,(l) 
Evidence of the good character of the accused may be given either by cross- 
examining the witnesses for the prosecution, or by calling separate witnesses 
on behalf of the accused.(2) This section must be read in conjunction with 
the Explanation to section 55, post According to English and American 
law the character proved must be of the specific kind impeached as 
honesty where dishonesty is charged, good character in other respects being 
irrelevant,(3) and must relate to a period proximate to the date of the charge.f 4) 

Previous 
bad charac- 
ter 


lead a step towards substantiation of guilt. This principle has been carried 
so far that, on a prosecution for an infamous offence, evidence of an admission 
by the accused, that he was addicted to the commission of similar offences, 
Avas rejected as irrelevant.(5) This section isinaccoidancc with English Iaw,(C) 
and its provisions were followed in India even before the enactment of this 
Act.(7) “ A man’s general bad character is a weak reason for believing that 
he was concerned in any particular criminal transaction, for it is a circumstance 
common to him and hundreds and thousands of other people, whereas the op- 
portunity of committing the crime and facts immediately connected with it 
are marks which belong to very few, perhaps only to one or two persons. If 
general bad character is too remote, d fortton, the particular transactions, of 
which that general bad character is the effect, are still further removed from 
proof ; accordingly it is an inflexible rule of English Criminal Law to exclude 
evidence of such transactions ”(8) And when in England a person charged 
Avith on offence is called as a witness in his own defence in pursuance of the 
Criminal Evidence Act, 1898. he can only be cross-examined as to character 

subject* — «... T. : — a- tly clear from this 

section person has a bad 

ebaract , . u o inference jrom 

such bad character that the accused person is likely to have committed the crime 
charged. (9) 

This section, as originally framed.flO) allowed a previous conviction to he 
ill all cases admissible in csidencc against an accused person for the purpose 


(1) FHd, Et„ 353 

(j) c/. *. uo, rod. 

(3) Taylor, Et-, f 651 ; Uliattod, (Y. Et., J «) 
(1) «. .S'K<»rf«n, 1* Ho».St,Tr.,636. "A 

man in not bom a Vonie ; there mu«t be time to 
make him "O, jior U ho presently diwoveml a/ter 
lie becomes one »6 , ptr Lonl Holt. 

(5) S. 51 . A, ' Ham *S’ofoir, 8 A , 301, 314 
ISSfi), Xorton, Et., iM, F «. TabtrfM, 10 

< ox., 1 , IIe«f. Et., } 337 ; jw to eiidenie in re 
buttal, ttt T.iylor, E«,, { 352, JWt, Et., | S6l, 
■ll , tin. subj. et It fully ton»id<rr«l m H /hw- 
toH. 3t 1- J. Jl. C., 67. 

(6) T. pod , anil err ebio Taylor, Et , | 352 : 
to this genrrftl rule the Sl»tnfc 32 A 33 1 

■jOs., 11. whuh •llowf cTiilrnce of prerious eon* 
TielioiiT tn Ih {[iTen ill order to prore ynilty 
VnOKleilj^e in caies of receiTing (tolrii ia>a>N, 
form* an txccption ; Taylor, Et., |3S3> ler K. 
V. karU'l Chunitr. 1* C, 721 (1887) 


(<).«.«. Gopal TMnor.C \V. R . Cr , 72 
|l8«bj, F. T. Behara Domdk, 7 W. K., Cr. 
(1887). F rhorhhand, 8 W. It., CY . )1 (1867) , 
F r fiytnul Xeth Banrritt, )0 W. K . CY., 17 
(1888) (ETitlence nf rbaracttr and pritious 
conduct of A prisoner, being matters of prejudge 
and notdirict eMilenre of fsefs rele'&nt to tlio 
charge BRSuiKt the prKoncr oupht not to be 
allowedtojo tothc Jury), R. « Kulum Mulh. 
|t» \V. R , Cr , 33 

(8) Stophin’s Ceneroi 1 lew o/ the Cnmirul Lnir 
of Enytam/, jip. 309, 310 

(9) F. T. AHo’mi^i, 5 Bom L It , 8<i5, M'J 
(IH03)i s i , 28 B , 129 (1903) 

(10) The orifriiial siction ran as fullous' — 
“ In criminal proccwlmpi the faet tha! the orcu’i'l 
pfrenrt A/m been prrtionify eonvtdeti of any olfenee 
It rrttvaiil ; but the fsi t that he hai a bin] char- 
acter IT irreli’iaiit iinh ns et ideiue has heen |;it eii 
that )>e ha< It eoor) iharaeter. In nhi’hcu'e- it 
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of prejudicing him, and in so doing deliberately departed from the rule of 
English law already mentioned.(l) The framers of the Act gave as their 
reason for such departure that thej* were unable to see why a prisoner should 
not be prejudiced by such evidence if it was true.(2) In consequence of the 
decision of the Full Bench in the case of R. v. KarticL Chunder Das, (3) the 
present section was amended by Act III of 1891, so as to bring it into more 
general accordance with the English law on the same subject.(4) And now 
a previous conviction is not admissible against an accused person under ths 
section, except where evidence of bad character is relevant ,(5) i.c,, (a)when 
evidence of bad character is admissible to rebut evidence given of good charac- 
ter, for here the accused challenges or in\ntes enquiry, ^ud the reply of a pre- 
vious conviction by the prosecution is fair and legitimate enough ,(6) and(Z*) 
where the fact of bad character is itself a fact m issue, namely, where the charge 
itself implies the bad character of the accused.(7) But a previous conviction 
may be admissible othcrivise than under tius section. Thus, firstly, a prenous' 
con\’iction is admissible in evidence m cases in which the accused is hable to 
enhanced punishment on account of ha\nng been previously convicted. (8) 
Secondly, where, upon the trial of a person accused of an offence, the previous 
commission by the accused of an offence is relevant wnthin the meaning of sec- 
tion 14, ante, the previous conviction of such person is also a relevant fact. So 
It has been held that having regard to the character of the offence under s 400 
of the Penal Code (pumshment for belonging to a gang of dacoits) previous 
commissions of dacoity are relevant under the fourteenth section ; and con- 
\*ictioiis previous to the time specified m the charge or to the framing of the 
charge are relevant under the second c.xplanation to that section ahlcr as to 
subsequent con^ictious.(9) Thirdly, a previous conviction may be admissible 
as a fact in issue or relevant otherwise than under section 14 or 54, as for 
example, under the eighth section as showing niotive.(lO) 


tccomu Tclevftat. i«ctioii 

dou not 4ppl^ to cftics 10 which the bad character 
of anjr penon m lUeU a fact ui tiaue. 

<1) 8»e «. V. KarlteL Chundtf. 11 C.. ?l’l (IS87) 
Not»ithstaD<ling the eiprea* proiuioni m the 
ongual aection, the Calcutta High Court m tbe 
earlier caae of /ioatuii Domdh v. ^ , 3 C , 738 
(l8$0j, Tefu'ol to allow a preTioua conriction to 
be B>«n m eTiilcnce 

(1) Sec Itril Jttporl of Iht Stlttl CommUlf€ 
oa <A< EvxdfiKt B‘U, p. 239, cited in E. r. KortUl 
CAaaifrr, aupra at p 729. It waa apparently also 
cOQtidcml that in luch caiea the matter had been 
rfdar^d to legal certainty ly the conriction , tvr 
E. V. VaE^kudat, II Dorn H. C. R , 9U (1874)5 
E. V. Earn Sann, 8 .\ , 304, 314 (1886) ; bot aa 
pomO'd out m Korton, Ei , 231, the language of 
the nriginal aection war no wale as to include 
f*rU not rrlerant in any r**l sejise of the word at 
all. For what bearing would a pirrioos eonsic- 
tion for theft hare on a question of guilt on a 
iharge of rape ? And si-e I Mull . Fr , Imh 
TA ; 15.,t . Ft., { 239. 

(S) U C, 721 (1«S7). .9e» *a to th- effeet « 

«hia decision E. r. .\aU Etmar. 1 C. W. N'., I4« 
US (IW). 

(4) Ih, a. II, aiUr. Explanation (2) and IHos. 
(Ij Inuit be ecwisklerrcl in dealing with the eCert 
*4 Ihu aneodmrnt. which, while rraorug the 
latitude rrUluig to the introduction of rridetiee 
*1 preiiouc conricuons whi.h jrerailed under 


till* section aa it originally afood, hat jet not 
nuule auch prerious conrictioot wholly inailmu, 
•ible, T. potf. 

(3) S. 34, EzplonanoH (2) tf. tho folio* ing 
earlier cate» at to previoua eonvictieni E. v. 
Tkahonrd'U Cdor4«r, 7 W. R., Cr , 7 (1867J 5 E. 
X. Pkotirkaad. 8 W. R., Cf., II (:8d7j, E. r. 
5Ai8oo Jfuadlr, 3 W. R , Cr., 38 (ISflJj, Eotkaa 
Doaadk V. A. 3 C., 768 (1880) 

(6) S. 34, Xorton, Ev., 232; in England pn. 
Tiout conrtetion >t allowed to be giren In reply 
in cerUin rate. «i?y ; Iloacor, Cr. Ev . 05 5 I'hip. 
ton, Et., 3rd Ed., 146; Steph. I>ig , Art. 3H 

(7) S. 34, Frpfaaarion (I), t. porf. 

(8) fee IV. IV. Coile.a. 310 [Xot.iUi.tandmg 
anjihuig in this acctioo, erafence of the pretiooi 
roHCKtion ma} be piven at the tnal for the tub- 
siHiueot offeoee, if the f«^t of the preTion* COQ. 
riclKO te relerant under the proxuiont of the 
Jadua Krklenee Act. 1872. Act HI of I«31 
fljs tv. IV. tVrfe. fc KI ; IVnal Code, t. 73; 

»I of 1664. at. 3, 4 (Whippmj 

Ibd't, .\rt. 117 (Indian .trticin of War); fr. Iv 

Ci-le. «. 511 (mole of prormg preriont ecenr- 


( 9 ) B V. .Vuha Ae». 
s. 14 ; Er/iamalxon (2) 
.Set HI of Iasi. •> 

(4V evivo. 

S. 43. 


aivl ftfur. (ij ly 
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Where, ivith a view of raiding a presumptioa of itinoceuce, witiiesse<s to 
good character are called br the defence, the prosecution may rebut this pre- 
f.umpfion either by cross-examining these svitnesses(I) as to particular facts or 
as to the grounds of their belief, or by callmg separate witnesses to prove the 
bad character of the accused, though such e\-idence is seldom resorted to in 
English practice.(2) And in England when a prisoner elects to give evidence 
on his own behalf under the Criminal Evidence Act, 1898. he may be cro 3 ‘»- 
examined as to character if he has been put forward as a man whose character 
i"! unblemished (3) 

The present section must be read in coii;unction with the Ii:xplanaUon to 
section 55, post. The words •* unles.s evidence has been given ” are ambion- 
nus. They mav refer either to the endence of witnesses called for the defence 
or to evidence elicited in cross-examination from the witnesses for the prose- 
cution (4) ^ 


The section does not apply tot.sses in which the bad character of anv per- 
soins Itself a fact in i9sne.(5) The first ' — *- - * ^ 

in which the charge itself implies the ba 
the second Expinnatiou a previous eonvi. 

bad character. Therefore, whenever evidence of had character is admissible 
a previous conviction will be admissible, namely, to rebut evidence which ha«l 
been given of good character and m cases under the preceding EsphmUon 
where the bad character is itself a fact m issue (7) The character of the 
accused not being a fact in issue in the offence of belonging to a gaiin of 
persons associated for the purpose of habitually committing theft pvmishabie 
under section 401 of the Indian Penal Code, evidence of bad character whether 
by proof of previous conviction or otherwise is iDadmJSSiblc.(SJ And evidence 
of commission of offences other than dacoities brought against persons accused 
of belonging to a gang of dacoits, has been held to he evidence of bad character 
and as such excluded by this sectiou.(9) A charge under ci. (/), s. no of the 
Criminal Procedure Code, cannot be proved by general reputation, but there 
must be evidence of the facts cliarged.(lO) It is only in the case of a person 


^shini-tut*, And that in no oth« excfpl 
rtio't mrotionM can a pioiouv (onnotmn Ix' 
rplfyaiit fhis I* alioun Iv Krplanaiton (i) to 
* y \ab<i Kufn'ff, 1 C. IV. X., m>. I4l* 

fisn?! 

ID s 140, poji, Tavlor. , } 35’ 

(:?) Tailor. Er., { 352. thoo?h in B<,f, Ci., 
$ 2G2, criticising (hi4 practice, it u> ^aitl (hat Mit- 
IK OKI'S to tlip characters ot parfu'i are in gentral 
Irrstcr] with firrat iiidulgiDcr — j«r)ia|>« too 

(^) n r. Hdlamhg (lOdS) C. C., * I4I», 
|K IBS 

|4j It nas h<U upon the repealed .*<tatute 14 
an<l 15 Vic, t. 10, that If a {irtioner'a counael 
elicited, on cross esamiiiafion from the sitnn'M 
for the prosecution, that llie prisoner ha< liomt 
a pnnr) character a prerious coniirtHia miitlit 
(.e put in eeiilcnce apainst hirn in like manner a« 
if aitnesses to character had fain ealfnl S, \ 
r.ViVl/ury. S C. A J' , 876; it aas esi- 

lienee” within the nieanmu of lhat Act; B, 
t^hrtmplon, 2 Den. C. f. Jl-. 31»' ISowi, Br 
4‘i . I2fh Ed. 83 

(.5) ErfiAanlxoH (I). 

inj Norton, Er., 233. hiekl, 355. «■/. (>. 
I'r. Code, Ch. Vllf, rrlatin? to the tsVinj. of ee. 


cunf.i frum pi worn of had rnaracteff anefee 
a. 11“. i6 . the fact that a person h a habitual 
offender may bo prered by endeivce of general 
repute. Bm lers y B . SI C., 8>i (1835), See 
as to Eridrnce of general repute i Bup StrviK 
i.A., lAU 818 (1004). See also Best. Er.. 
f 35«: and c/. Act X.VVH of J87J (Criminal 
TnliesI AUp PramamrL y. B (lotlCj, 11 C. \V. 
X. 413 & Ckiniaman Sinjh i. B. (1907), 35 C . 
243 

(7; 1 . aaU, p. 4>» the n,„e,„U<i sertinn clears 
up an obecurity wb.rh exisW m the oM w^tion : 
ee» Xorfoii, Er , 23J. 

(8) JIoniMm Pant y. B.. 27 C'., I3i (IROp). 

• c. 4 C. n. . 057. aub-moii iJuarka Bunxa r 
B. fn this caw the jireiioua conridions wire 
re/icfed as ciidence of Uet ehanteUr ; jt ,l~» 
not appear to ha\e ban argued or consubnd 
wjHther such lonnctioiis wen- admisgihl, under 
a. 14 (as was held m B. i. Bala Palnal, I C. 
n*. X., 148 ffSI?). whidi was a trial (or th. 
commissioTi of a cognate offmee under i. (Wi of 
tilt iHnal Cwicj, or under other nections of the 

(B) Tfie Pa'JxB PrntN-uli/r r. fton^W ToKf- 
garf* (lOnSj, 32 iM , 179. 

(10) Xtl.it }1uhh<r V. B., 29 
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Where, with a view of raising a presumption of innocence, witnesses to 
good character are called by the defence, the prosecution may rebut this pre- 
sumption cither by cross-examining these witnessesfl) as to particular facts or 
as to the grounds of their bebef, or by calling separate witnesses to prove the 
bad character of the accused, though such evidence is seldom resorted to in 
English practice.(2) And in England when a prisoner elects to give evidence 
on his own behalf under the Criminal Esndence Act, 1898, he may be cross- 
examined as to cbaracter if he has been put forward as a man whose character 
is unblemished.(3) 

The present section must be read in conjunction vith the Explanation to 
section 55. post. The words “ unless evidence has been given ” are ambiau- 
ous. They may refer either to the e\^dence of witnesses called for the defence 
or to evidence elicited in cross-examination from the witnesses for the nrose- 
cution.{4) ^ 


The section does not apply to cases m which the had character of anv per- 
son is Itself a fact m issue (5) The first Explanation aims at that class of cases 
m which the charge itself implies the bad character of the accused.fG)' Under 
the second Explanation a prcxious conviction is made relevant as evidence of 
bad character. Therefow. whenever evidence of bad character is admissible 
a previous conviction will be admissible, namely, to rebut evidence which has 
been given of good character, and in cases under the preceding Explanation 
wheio the had character is itself a fact m issue.f?) The character of the 
accused not being a fact m issue in the offence of belonging to a cans of 
persons associated for the purpose of habitually committing theft punishable 
under section 401 of the Indian Penal Code, evidence of bad cbaracter whether 
by proof of previous convictiou or otherwise is madmissible.fS) And evidence 
of commission of offences other than dacoities brought against persons accused 
of belonging to a gang of dacoits, has b^cn held to be evidence of bad character 
and ns such excluded by this section. (9) A charge under cl. s 110 of the 
Criminal Procedure Code, cannot be proved by general reputation, but there 
must he evidence of the facts charged (10) It is only in the case of a person 

o»h-r turitj from i-^rson.. of 

«. 117. tb., the foot tliot a pprson i« a habitoRl 
offenJer may bo proved by cvidrnce of gonoral 
rrpotr. Rat hn v. A' . 2J C , 621 (1855). Seo 
as to Evidence of general repute Sup i.,nqk 
s.ff..lAU L 5.610(1504), See also Best, Ev , 

} 238. and cf Act XXVII of 1871 (Cn.nmal 
TnU.s) Ahp Vramantrl r. S. (1000), 11 C. \V 
X., 413 & CAiKtannii Mnjh y S (1007), 3SC. 


exliau«tiie, nnd that 
ttiivr mentioned can a pretiouv ronrKtioii be 
releiant this it shoun b.v Brphiinfutii (2) to 
■ U II T. .\aba Kunnr, I C. IV, X. 116. 145 
(1807( 

(1) UO. P' 1 */, Tavlor, Ev , 5 352 

(2) Taylor, Er., ] 333 . (hough iii Vest. Er . 
1 3C2. criticising this pmetur. it H naiiI that Mit- 
nc'srs to (he charactrn of partin are in general 
Inateil trith great indulgente — {lerhaps loo 


(71 X 


(31 A T llollamb;/ (IW*) C. C. C'., x. 149. up a 


■128, ibE BiTifndul upctio 
which evLsf«.d III (hi old * 




p. 168 

(4) It Has held upon the reprah'd Statute 14 
and 15 Vic , r. 19, that if a pri'onrr'a counsel 
eliciti-il, on criwK-examiiiatioit from (he Hitars*e« 
for the prosecution, that the prisoner has bomr 
a good cbaracter a previoiM eouxietioB iniglit 
l-e put m evulince against him mlike manner ns 
if »itncs*<'s to character had laen called S. x 
(.’orfl-wry. 8 C. & 1*., 676, it was ** giving exv. 
il'U<< " Hithm the meaning of that Act, S. x. 
Hbnmplon. 2 Pen. C. C. I! , BI**- Roseoi, Cr. 
Kv , 12th Ed , 89 

(5) ExjJaMlion (1). 

(6) Norton, Er . 233; IVlil. Ex , 355, c/. fV 
Cole, Ch. Vni, relating to the taking of ae- 


•ee Xorton. Ev., 232 

(8) J/BBlxm /’awl x. A. 27 C,. 139 (ISP'l). 
s. e . 4 C W. X . 057. sub-nion Il,rarla Bu'uia v. 
A In this case the prcxlous coiixictions Hire 
lejectea ax txidence of ha-l eharnr/er ; it riws 
not Bppt.xr to hai« U<n argued or eonsi'lcreil 
Hhether such eonxictions were admisxible undrr 
a 14 (as was licld m A x. Saba Salnal 1 C 
W. X.. 146 (1637). xelnch wa, « f„«l for the 
eomniHsioii of a cognate off.ncc under *. 40 il of 
thi IVnal Code), or under other sections of the 
Xet, r. ante. 

(9) The Public Prottcubv x. Potibpri Pdll- 
(1W>3). 32 Mad , 179. 

(10) Knlni llalJar x-. A., 23 C, 779 (1901). 
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who is an habitual offender and i% called upon to furnish Kceurity lor good be- 
haviour that the fact of his hemp an habitual offender may be proved by 
evidence of general repute. Where a person is called upon to furnish security 
to keep the peace, evidence of general repute cannot be made use of to show 
that such person is likely to commit a breach of the peace or disturb the 
public tranquillity [or to do any wrongful act that ma\ probably occasion a 
breach of the peace or disturb the public tranquillity (1) I’pon the objection 
that the evidence given heforc a magistrate was not that of “general repute,” 
but of specific acts spoken to by witnesses from mere hearsay , it was held that 
though the evidence given was hearsay yet it amounted to evidence of repute 
and that hoarsaj* evidence amounting to evidence of general repute was 
admissible for the purpose of proceedings under Ch. VIII of the Criminal 
Procedure Code. When there is direct evidence of any offence committed 
by a person the action taken against him by way of prosecution is one of a 
punitive character, but when the object of the Legislature is simply to provide 
preventive measures, evidence of repute though hearsay is admissiblc.(2) 
The second Explanation does not aay that a previous conviction is never 
relevant unless evidence of bad character is relevant or is itself a fact m lesue. 
Evidence that the accused had been previously convicted of the same offence 
is admissible to show guilty knowledge or iutention.{3) 

CiURACTER OY TARTY TROSECCTiSG. — See Noles to section 155, clause (4), 

poit. 


55. In chnl cases tlie fact- that the cliaracter of any person S*aff2ct?w 
it» such as to affect tlie amount of damages -which he ought 
receive is relevant. 

Explanation : — In sections 52, 53, 54 and 55, the word 
‘character’ includes both reputation and disposition ; but [ex- 
cept as provided in section 541(4) evidence may be given only of 
general reputation and general disposition, and not of particular 
acts by which reputation or disposition were shown. 

Principle. In suits in which damages arc claimed, the amount of the 

damages is a fact in i«sue.(5) Therefore, if the character of the plaintiff Is 
such as to affect the amount of damages which he ought to receive, such 
character become^ relevant for the purpose of the determination of that fact 
in issue. As to the reasons for the definition given of the term ‘ character,* 

’er Kotes pout. 

s- 3 (fte/ei.uil.) amount of datnayt9.) 

'■ 12 [Faria Irndiiuj to Jtlermini the s. HO to cAoroefer.) 

Steph. Dig., Art. o7 ; Taylor, Ev.. H 350— 3G2 ; Mayne on Damages. 437— 4V7 ; 

Kv.. 87 ; AVImrton. E\., || 47—56 ; Wigmore. Ev.. § 1008. 

COMMENTARY. 

Inn suit fordamnges. evidence©! the charaetcrof the plaintiff. if i* k 

(that is, increases or dimini8hes){6) the amount of damages which L** oeght 
receive is relevant under this section. Accordmg to the section the 


U) r.. T. llMytpal!. 23 A-, 273 
(?) ft. T. Kto}\ Fmlthani. 6 Bom- I- I’-* ** 
( tW). 

(3) ft. *. 3 Rom. U B.. k05. M». 

(IM3), u, IS. mm. 


(4) Tl>» monia Cpws a 

cxfr«Ba0..a to It* KVtKe W X— 

HI <i mi. >.7. 

(5) T. matt. p. ISO. 

(«) Xertoo. E»., 255 ; T.rW.. f 
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whose cbaiacter is made lelevant is the person who is to receive the damage'. 
In England evidence impeaching the previous general character of the wife or 
daughter, ill regard to chastity, -is admissible in a petition by the husband for 
damages on the ground of adidteiy or in an action by the father for seduction. 
And m these cases not only is evidenej of general bad character admissible 
in mitigation of damages, but the defendant may even prove particulai acts of 
immorality or mdccorum.(l) But in such a suit for damages for adulter)' oi 
seduction evidence of the character of the wife or daughter Mill not be admis- 
sible under the present, though perhaps it may be so under the twelfth section 
of this Act, because in such cases the character is that of a third person and the 
person who is to receive the damages is not the per.son whose character would 
affect the amount of damages to be recovered.(2) Character may he admis- 
sible in TOitigiationof damages, in the followung, amongst other, cases : {a) Breach 
of 'promise of marriage.{5) Promises must be kept to persons of bad character 
as well as to those of good character But when a- woman claims that her 
character has been damaged, aud her fechngs crushed by such breach of promise , 
then in imtigatiou of damages it may be shomi that she had no character to 
be hurt by the breach aud no feelings that would he particularly shocked, (b) 
Defamation. It has been much discussed, whether, in an action for defama- 
tion, evidence impeaching the plaintiff’s previous general charactei, and show- 
ing that at the time of the publication, he laboured under a general suspicion 

dant, is adinis- 
ver, to be now 

• before the puh- 

report has cie- 
liis door br the 

. Without justi- 

fying that the words pubhshed were true in substance and in fact, may say that 
whether they were or not the plaintiff had a bad reputation ”(6) TfieEngllsh 
rule, as gathered from the case-law, has been stated to he that, in civil cases, 
the fact that a person’s general reputation is bad, may, it seems, be given in 
evidence in reduction of damages , but evidence of rumours that his lepntation 
was bad, and evidence of particular facts showing that his disposition w as bad, 
cannot be given in evidence (6) The plaintiff’s general character is in issue 
111 this section and the defendant may show that the plaintiff’s reputation has 
sustained no injury, because he had no reputation to lose, (c) Petition foi 
damages for adultery. The husband’s general character for iiifidelitv mav be 
proved, for in such a case he can hardly complain of the loss of that societv 
upon which he has himself placed so little ^■alue (7) 

In aggravation of damages the plaintiff cannot, according to English rule, 
give evidence of general good character, unless counter-proof has been first 
offered by the defendant ; for until the contrary appear, the prchumptioii ot 
laiY is already in his favour.fS) , , 


(1) Tujior, Ev , } 95G, And fams tbc>r citrd 
<'uni|H'iiBAtion in micli casps m in rrAlity touglit 
for the pam which the* dofendant hA« ranwl tin 
plamtilf to luffor Iiy disgrnrin)c tbr latter's 
fAtnity And rumiug hts donieHtic happiness The 
dsmagcTi should therefore be comtneasarate with 
this pain, nhiili niuxt TAry tcronime as the 
ebarAeter of njfe or tlauphtcr hud U<7i pnviooilf 
uohleinuheil or olhirnue. /fr. . ‘ 

(2) Field, Er., 351}, "The jx non whose char. 
Alter U in question ii then in Huumed to be tbi 
««me At the jierson who claims damaps.” /t 

(3) Tajlor, Et., | 358 ; Wharton, Et., | S2. 

(4) ,Sre nniwofi, 3nl lid , 1*7. r. 

^bam/cs, E. It., 8 rj B D , 491 , liaodt. 


21 Q. fJ. !>., 601 , InW. U , 35i. 

(5) I'tr Hlanisty, J., m H W t Earl oj Ihirhum 
(I88H). 21 Q 15 D.. .505 «. Taylor, § ;i5'i. 

(6) Steph. l)i(( , Art. 67 . sii Scon Sumi-c-n, 
Im R., 8 Q B P , 401, in winch ull the o1<l< r la-c* 
ore examined m the judgment of Can, J., Ul nr- 
Ion, E\ , $ 63, followed m 11 t. for 

* Times L. K.. 6^ 

(7) Tajlor, Kv., § .358. 

(8) Taylor, E\ , | 362 : Jonea Jnuirr 18 I. T. 
X. S, 243. A’armroll \ A’ame-'ll, 35 I_ .1. F. 

* 31 , 81 5 in Field, Kv , .357, It i» Miger.tod 
that it may be that this nilc « 11 ] |x affccled Ij tlii- 
fcboTO section. 
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The Act includes in the term ‘ clmracter * both reputation and disposi- 
tioii, and thus departs from the ERf>Iish law, according to which character is “character • 
confined to reputation only. The subject is considered at length in It. v. Itnu- 
ton.(l) The Indian Legislature has adopted the opinion of Erie, C. J.. and 
Willcs, J., in that case, ^'ho held that evidence of character extended to dis- 
position as well ns reputation; and of Taylor, (2) who says that the rilling of the 
majority in this case rests more upon authority than reason.fS) 

There is a distinction between ‘ character ’ and ‘ reputation ’ ; ‘ char- 
acter’ signifying the reality and reputation s\Iiat merely is reported or under- 
stood from report, to be the reality about a person.(4) ‘Reputation’ means 
what is thought of a person by others and is constituted by public opinion ; it 
is the general credit which a man has obtained in that opinion.(5) When a 
man swears that another has a good character in this sense he means that he 
has heard many people, though he does not particularly recollect what people, 
speak Well of him, though he does not recollect all that they said (C) One 
consequence of the view of the subject taken by English law is “ that a witness 
may with perfect truth swear that a man, who to his knowledge has been a 
receiver of stolen goods for years has an excellent character for honesty, if he 
has had the good luck to conceal his crimes from his neighhoiirs. It is the 
essence of successful hypocrisy to combine a good reputation with a bad dis- 
position, and according to It v, the reputation is the important matter 

The case is seldom if ever acted upon in practice. The question always put to 
a witness to character is, What is the prisoner’s character for honestv, morality 
or humanity ’ as the case may be • nor is the witness c\cr warneif tliat ho is 
to confine his evidence to the prisoner’s reputation. It would he no easy matter 
to make the common run of witnesses understand the distinction ”(7) 

‘ Disposition ’ compiehends, tlic springs and motives of actions, is jier- " Dispoel* 
niaiiciit and settled, and respects the whole frame and te.\ture of tlte mind (8) ** ” 

When a man swears that another has a good character in this .‘‘Oiise, he gises 
the result of his own personal c.xperieiice and observation or his own individual 
opinion of the prisoncr’.s character, as isdoiio by a master who is asked l<y another 
for the character of liis servant.fO) From this section it thus appears that 
there are tw o forms in w Inch a question as to character ni.iv be jnit to n witness. 

So if an accused bo chajged with theft a witness to character mI^'ht lie asked 
cither— What was the general reputation of the accused for lionesty ? or he 
might be asked — Was tlie accused generally of an honest disposition ? These 
two questions differ very widely. The VMtiiess vioiild answer one from what 
"as generally known about the accused in the neighbourhood where he lived . 
hut he would, or might, answer the second from his own hpeciai kiuiwiedge of 
the accused (10) 

In cither case evidence may be given only of tjcHcral reputation ami yrncrnf beyinei^ 
disposition. IJotb lie in the general habit of the man rather than in partic- 
nl.vr acts or manifestations When it is •'aid that the reputation must be 


(I) II. 4 1'. 5.*o. 10 l’o\ . Si 

(S) T«\Ior, K» . I SV» Stuih l>ic , pj> 


0) Norton, E»., in 

(I) /’*r Ilurf.s. 0 J . in Slalt t II 15 

I’.. I . |M| I \ll •IIS(Viiiprl »e» W tsniorr, El . 

(5) T*\|nr. Ft . | ISO. Whirfon. Er., { W 
‘ It i> for « ni«n fo h«ro « l*‘f rrpn/aftan 

»lin hM hot III n *l,ty » pooil rianrlrr . aUhoD(h 
oi-n fif pm1 flcr^eirr arr not liVrljr to Vato 

* l>*l •' .synonymi. S,* fftt 


/«» T « . 23 1 . fill (I8'«i 
«6) Stiph Ihj; . p 181 
(7l St^.h Ihi; . p 179 

(8| lirU. El . 3ST. iilinE PraU.'a s,noiiTm( 
(S» Tailor. E* . I IV. 

(lo) MartW. Et., 45, 4S In (l,e IraUioit rar« 
K. 1 Smtium, 1 L. 4 ( , SJO, ••yn, thrrr «a«, ai 
aIrradT itatnl, a difirirnrr uf opionn anionpt 
(b,- JaJfrK M to mtJrb ol (brw two «a* the pro- 
{■-r tonn qar*tK«i . r^aaoct arr pim ta 

fa«o«r of Lesh , anJ bu do-jIt Iku >« bLt tie 
Art Bilinits bulb, A, 
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geueial, it ib uieaiit “ that the community as a whole must be agreed ou this 
opinion m order that it may he regarded as a reputation. If the estimates 
v'aiy and public opinion ha.s not reached the stage of definite harmony, the 
opinion cannot be treated as sufficiently trustworthy! On the other hand it 
must be impossible to exact unanimity, for there are always dissenters. To 
define precisely that quality of public opinion thus commonly described as 

general is therefore a difficult thmg there is on this subject often 

an attempt at nicety of phiasc which amounts in effect to mere quibbling, 
because the witness will not oidinaiily appreciate the discriminations. Such 
requirements of definition should he avoided as unprofitable. ”(1) IVhere 
evidence of charactei is offered, it must be confined to general character ; cn- 
deiice of particular acts, as of honesty, benevolence, or the like, are not receiv- 
able. “ Foi. although the common reputation in which a person is held m 
I society may he undcseived, and the evidence lu support of it must, from its very 
nature, be indefinite, some inference varjung in degree according to circura- 
stancea, may still fairly be drawn from it . since it is not probable that a man 
^\llo has uniformly sustained a character for honesty or humanity, will forfeit 
that character by the commission of a dishonest or a cruel act But the mere 
pioof of isolated facts can afford no such presumption ‘None arc all evil,’ 
and the most consuramatc nllaiu may able to prove, that on some occasions 
he has acted with humamty, fairness or houour.’’(2) Negative evidence such 
as “ I neA'er heard anything against the character of the man ’ ’ is cogent evi- 
dence of good cliaiactei. because a man’s character is not talked about, till 
there is some fault to be found witli it (3) The words and figures inserted in 
the Hxplamtion by Act III of 1891 were so inserted because, by section 64, 
in certain cases, a previous conviction which is a particular act by which char- 
acter is sliowii, is made adnussihle. And further, particular acts may be rele- 
vant when the bad character is itself a TacI iu issue.(4) 


Wigmon., Ev., $ 1114, 

(4) r oMt, notFB to H &i, 64. 


(1) tVii^mou, t ISItV 

(2) i 351. 

(!) fl y. h'l'iifox, I 1 C, 520, 516, 53<>, 



PART II. 

ON PROOF. 

One of th« mam foatim'S m the Act coiiiistn iii the ilistiiii’tion ilrawa l»y 
it hetween the rrlnancij of factn and the mode of provimj farts.(l) Its first 
part deals with the relevancy of facts or with the answer to the question ‘ what 
facts may you prove? * while the present part proceeds to enact rules ns to tlie 
manner in which a fact, when relevant, is to he prove(l.(2) “ Tliis introduces 
the question of proof. It is obvious that, whether an alleged fact is n fart in 
issue or a collateral fact, the Court can draw no inference from its existence 
till it believes it to exist; and it is also ohxious that the belief of the Court in 
the existence of a given fact ought to proceed upon gromuK altogether 
independent of the relation of the fact to the objectamliiatiireof the proceeding 
in which its existence is to he determined. The<[UC3tiou is whether A wrote 
a letter. The letter may have coutaineil thcteniis of a contract. It mayhave 
been a libel. It mayhave constitutetl the motive for thermnnijssiyn of a crime 
bj B. It may supply proof of an alibi in favour of .1 It may lie an admis- 
sion or a confession of crime ; but whatever mav be the relation oftlie fact to 
the proceedings, the Court cannot act upon it unless it believes that J did write 
the letter, and that belief must obviously he produciHl, m eacli of tlioonKes 
mentioned, by the same or similar means. If, for instance, thel'ourtrequires 
the production of the original when the uritiug of the letter is a crime, there 
can be no reason why it should he satisficil with a «opy whcnthewriting of the 
letter is a motive for a crime. In short, the way in whicli a fact should be 
proved depends on the nature of the fact and not on the relation of the fact to 
the proceeding. The instrument by which the Court is couMuced of a fact 
is cMdence. It is often classified as being cither direct or circumstantial. \Vc 
have not adopted this classification. If the distinction is that direct evidence 
establishes a fact in issue, wliereas circumstantial evidence establishes a col- 
lateral fact, evidence is classified, not with reference to itsesseiitial qualities, 
but with reference to the use to which it is put . as if paper were to be defined, 
not by reference to its component elements, but as being used forwriting or for 
printing. We have shown that the mode in which a fact must he proved 
depends on its nature, and not on the use to he inadeof it. Kvidence, therefore, 
should he defined, not with reference to the nature of the fact which it is to 
prove, hut with reference to it.s own nature. Sometimes the distinction is 
stated thus : direct evidence is a statement of svhat a^man has actually seen 
or heard. Circumstantial eindence is something froinwhich facts in issue are 
to he inferred. If the phrase is thus used, the word evidence in the two phrases 
(direct evidence and circumstantial eridntcr) opposed to each other, 1ms two 
diflcrent meanings. In the first, it means testimony ; in the second, it means 
a fact svhich is to serve as the foundation for an inference. It would indeed 
be quite correct, if this view is taken, to say circumstantiale%'ideiice must l>e 
provetl by direct evidence. This would beo most clumsy mode of expression, 
but it shows the ambiguity of the word ’ eridence.* which me.ms either — (a) 

(I) Sr* TVwrcdm^ in fVmnril «> tli« Kv*l'fw' IS) tVport of Uk- Jy-l-it (VmiipiiU*-.- dq 

lUI, 3 l«t SUrrli, 1371. Ii,p rsklrwo tun Jul/ I. IS 7 I). 
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\\oid>'’8pokeii or things produced in order to convince the Court of the exis- 
tence of facts ; or (6) facts of which the Court is so convinced which suggest 
some inference as to other facts. We use the word ‘ evidence ’ m the first 
of these senses only, and so used it may he reduced to three heads : — (a) oral 
evidence; (b) documentary evidence; (c) material evidence.” (1) 

In the first place, the fact to be proved may he one of so much notoriety 
that the Court will take judicial notice of it ; or it may be admitted by the 
parties In either of these cases no' evidence of its existence need be given. 
Chaptei III, -which relates to judicial notice, disposes of this subject. It is 
taken m part fiom Act II of 1855, in part from the Commissioner’s draft bill, 
and in part from the Law of England. If proof has to be given of any facts, it 
may be so given bv either oral, or documentary evidence. The Act accord- 
ingly proceeds in Chapters IV and Y to deal With the peculiarities of each of 
these Icinds of evidence. 

With regard to ora! evidence, it is provided that it must in .all cases what- 
ever, whether the fact to be proved is a fact in issue or collateral fact, be direct. 
That is to say, if the fact to be proved is one that could be seen, it must be 
proved by some one uho says he saw it. If it could be heard, by some one who 
says he heard it ; and so with the other senses. It is also provided that, if the 
fact to be proved is the opinion of a living and produciole person, or the 
grounds on which such opinion is held, it must be proved by the person n ho 
holds that opinion on those grounds. If.howcver, the fact to beproved is the 

( '''i' the case m the majority of 

< i.i‘ !' 'I • . I M ^ : I* .. 1 .1 expressed m any published 

1' . • J ■■ T' be treatise. This provision 

taken in connection with the provisions on relevancy contained in Chapter II, 
sets the whole doctrine of hearsay in a perfectly plain light, fortheir joint effect 
is this : — 

(fl) the sayings and doings of third persons are, as a rule, irrelevant, so 
that no proof of them can W admitted ; 

(i) 111 some excepted cases they are relevant; 

{c) every act done, or word spoken, which is relevant on any ground, 
muft (if provtKl by oral evidence) be proved by some one who 
saw it with his eyes, or heard it wdth his own ears. 

With regard to the Chapters which relate to the proof of facts by docii- 
meutary evidence, and the cases in which secondary evidence may be admit- 
ted, the Act has followed with few alterations, the previously existingla-w. The 
general rule is that primary evidence must, if possible, be given,, subject to 
certain c.xceptions in favour of ‘ public documents ’ Chapter V further con- 
tains certain presumptions, whicli in almost every instance will be true — as 
to the gciuiincncss of certified copies, gazettes, bookspurporting to be published 
at p-articiilar places, copies of depositions. &c.(2) Two sets of presumptions 
w ill sometimes apply to the same document. For instance, W’hat purports to 
be a certified copy of a record ofevidcncc is produced. It must, by section 76, 
he presumed to lie an accuratecopy of the record of evidence. Bysection 80 
the facts stated in the record itself as to the circumstances under which it was 
taken, e tj , that it was read over to the witness in a language which he under- 
stood, must he presumed to bo truc.(3) Lastly, Chapter IT deals with cer- 
tain cases m which writings arc exclusive evidence of the matters to which they 
relate.(4) 


(1) limit 111 port of the zrHeif Jaly 1,1871). 

ifllf 0 / Im-im, July I, 1871) . A< to in»t«ri4l ()) 8trph. Intrnl , 170, 171. 
•■ricl. ii-^, ant', pp 110, 11], (4) /4 

(2) Ilr»If Itri>.>rt «if th" Rrl'-ct <'omniItl»» (r.o 
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(n) Ji/rf/fifl? nolicf : (nets mlmitlfil . — Certain facts arc so notorious in them- The rules 
solve-* or are stated in so authentic a manner in well-known and accessible pub- 
lication. that they require no proof. The Court, if it does not know them, can may t>e 
inform itself upon them without formally taking evidence. These facta are 
said to be judicially noticed. Further, facts which arc admitted need not be 
proved, {b) Ornl evidence. All facts, except the content.** of documents, may 
be proved by oral evidence which must, in all case<, be direct. That is, it must 
consist of a declaration by the witness that he perceived by his own senses the 
f.irt to which he testifies, (c) Document*. The contents of documents must 
be proved either by the production of the document, which is called primary ‘ 
e\ idetice, or by copies or oral accounts of the contents, which are called secon- 
dary evidence. Primarj* evidence is required as a rule, but this is subject to 
seven important exceptions in which secondary esideiice may be given. The 
most important of these are (a) cases in which the document is in the posses- 
sion of the adverse party, in which case the adverse party must m general 
(though there are several exceptions) have notice to produce the document 
before secondary e\'idcncc of it c.au be given ; and (b) cases in which certified 
copies of public documents are admis.sible in place of tlic documents themselves. 

(rf) PresumplioM as to documents. Many classes of documents which ate defined 
in the Act are presumed to he what they purport to be, but this presumption 
is liable to be rebutted, (c) TrriliMj.s tchen erchisire evidence. When a con- 
tract. grant, or other disposition of property is reduce<l to writing, the writing 
Itself, or secondary evidence of its contents, is not only the best, but is the only , 
admissible evidence of the matter which it contains It cannot be varied by 
oral evidence, except in certain specifie<l cases 

It is nccessarv m applying these general doctrme> m practice to go into 
considerable detail, and to introduce provisos, exceptions, and qualifications 
which are mentioned in tlie follomug seetioiis.fl) 

(1) Inttol , 170, 171. < 
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All facta in issue and lelevant facts must, as a general rule, be proved by 
evidence, that is, by the statements of witnesses, admissions or confessions of 
parties, and production of docaments-(l) To this general rule there are two 
exceptions which are dealt with by this chapter, viz., (a) facts judicially notice- 
able ; (b) facts admitted. .Neither of these classes of facts need he proved.(2) 
Of the private and peculiar facts, on which the cause depends, the Judge 
is (as in trial by jury, the jury are) bound to discard all previous knowledge : 
but it is in the nature of things that many general subjects to which an advo- 
cate calls attention should be of so universal a notoriety as toueed no proof.(3) 
Certain facta ore so notorious in themselves, or are stated in so authentic a 
manner in well-known and accessible publications, but they require no proof 
The Court, if it does not know them, can inform itself upon them without for- 
mally taking evidence. These facts are said to be judicially noticed. (4) ‘Uni- 
versal notoriety ’ is a term which is vague and scarcely susceptible of dciimtioii. 
“It must depend upon many circumstance#, m one cose perhaps upon the 
*’ ’ ’ ’ . .7 Upon the extent 

h instances upon 

^ , ’ommunicated.” 

“ Still more must the iim' 7 i- 7 * 7 . 7 , 

according to the extent 

who had made chemistry . . ^ 

of scientific chemists ; one to whom a foreign language was familiar, would 
read a document without translations, or comments , one who had resided in 
India, would hear and speak of the customs there, as matters of course. Other 
Judges might, with proper diffidence, require evidence on which they could 
rely : but after all it IS obvious that there are many subjects on which 
were it not for the Icaming of the Judge, any quantity of evidence vrould fail 
of supplying the dcfcct.”(«5) The list of matters made judicially noticeable 
by section 07 is not coinp!ete.(fi) It may be doubted whether an absolutely 
complete list could be formed, ns it is practically impossible to enumerate 
everything which is so notorious in itself, or so distinctly recorded by public 
.authority, that it would be superfluous to prove it.(7) 

The English Courts take judicial notice of numerous facts, which it is 
therefore unnecessarj" to prove. Theoretically, all facts which are not 
judicially noticed must be proved , but there is an increasing tendency on 
the part of Judges to import into cases heard by them their own general 
knowledge of matters vrhich occur in daily li(e.( 8 ) 

These need not be prov'ed.(9) And obviously so, for a Court has to try 
the questions on which the parries are at issue, not those on which tlicy are 


(1) Btr p. IH, anlr 

(2) S*. M. C8. 

(3) (;r«.Ioy, Er , 3 
•t 

Blffih Iritral , 
( ?V53. 


li»rioa, Ki., | S7S, 


(fll y, E7 , 31)11, 3')'i , 

I'U — IJO. 

(8) r. null'* lo H. *>7. 

17) &t<>ph. D'S , p. 171*. 
f») JWfJJ. ». tif. 

!•») *5. 7S. /«-/ 
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afreed.(l) Farts mar be so admitted (a) by agreement at tbe Iii*arin::. or (b) 
before the hearing, or (r) by the pleadings.(2) 

(a & b). It often happens that it is advisable for each fMrty to waive the 
necessity of proof, and to admit certain facts insisted upon by the other, hut 
insuEciently proved by the pleadings. This ntar !>e cither for the purpose of 
mutually avoiding the expense and delay of a commission for examining wit- 
nesses, or for the sake of respectively purchasing advantages hy eouce^ions i 
or of saving some expense to the estate ; or there ma r he n mixture of the>e 
and other motives.(3) There is no provision in the Indian I^iw of Procedure, 
as in England, for enabling one party in a suit to call iijHm the other to admit 
a fact, other than the genuineness of a dorumcut.(4) and in the event of the 
other party not doing so to throw upon him the expense of the proof. Some 
such provision might be a useful addition to the Code, and a cl.itise to thi-^ 
effect was propost^ when the Code of 1877 was drafte<l. It was. however, 
probably, considered, to be too much in adawnce of the general intelligeiin* : 
and section 117 of the Code now proaides that at the first hearing the Court 
shall ascertain from the parties what facts they respectively admit or dcny.fo) 

There is, however, nothing to prevent such a notice being given .Ind if the 
parties either upon such notice, or without such notice, agree in writing to 
admit a fact, the latter need not to be ptovod.{6) If the party to wliom such 
a notice is given does not agree to admit the fact iu «juestiou, the (‘outt mav 
possibly, where the circumstances so warrant, take that matter into coiisider- 
ation in dealing with the costs of the suit or appUcntion. 

(c). The function of admissions made on the pleadiugh is to limit tJie ' 

issues and therewith the scope of the evidence adnnssible.(7) Hut the effect 
given in the English Courts to admissions on the pleadincs La- alwns> been 
greater than that given to admission in the less technical pleadings m the 
Courts in India.(8) The function of pleadings m narrowing the issues and 
limiting the number of facts which it is necessary to prove is. m India. in.unly 
fulfilled bv the procedure which regulates the settlement of issues (D) Wheri'. 
however, by any rule of pleading in force at the time . a fact is deeineil to be 
admitted by the pleadings, it is uimecessarv to prove such fact.(lO) The 
Court may, however, in all these cases, in its discretion. re*nnre the farts ad* 
mitte<l to he proved otheroise than by such admissions (1 1) 

56. No fact of avliich the Court will take iudicial notice ,, 

, , , ' judlcUllr 

need bo proved. 

S- 3 ("Fuel/) s. provrcl 

«. 3 pfoicd. ) 

Principle. — See Iiitrochirtion. anU' 


COMMENTART. 

-\ccording to the definition contained in the thml ^ectu>ll ' a fait i-. igiid need not 
to be proved when after considering the matters before it. the (.’ourt proved * 
believes it to exist.” Such matters arc those brought before the Court by the 
parties or otherwise appearing m the particular proceedings. In the ta.se of 
the facts dealt with by this section the Judge’s belief m their existence !*• 
induced by thcgeiieral know ledge acquired otherwise than in siuh proceeslings 


(1) Btrjor/* Ctrfijt v. S 

B. 152 (1680), 

(-) S. 66, /■«!. 

(3) Grv*!.^, Ft., 

(1) Ai to «Kich. ««« Ot. IV. i opI', irs 
13) <\inmBgh»m, Et., SiCi 
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and independently of the action of the patties therein. This section and the 
last two paragraphs of the next come to this: — With regard to the facts 
enumerated m section 57, if their existence comes into question, the parties 
who assert their existence or the contrary need not m the first instance produce 
any e%'idence in support of their assertions. They need only ask the J udge to ' 
say whether these facts exist or not, and if the Judge’s own knowledge will 
not help him, then he must look the matter up ; further, the Judge can, if he 
thinks proper, call upon the parties to assist him. But in making this 
investigation the Judge is emaaeipated entirely from all the rules of evidence 
laid down for the investigation of facts lu general. He may resort to any 
source of information which he finds handy, and which he thinks helps him 
Thus, he might consult any book or obtain information from a bystander. 
"Where there is a Jury, not only the Judge, but the jury also must be informed 
as to the existence or non-existence of any fact in question. In the cases 
mentioned m section 57, therefore, the Judge must not onlv inform himself, 
hut he must communicate his information to the jury.(l) 

57. Tho Court shall take judicial notice of the following 
facts : — 

(1) All laws or rules ha\'ing the force of law now or here- 

tofore in force, or hereafter to bb in force, in any 
part of British India !(2) 

(2) All public Acts passed or hereafter to be passed by 

Parliament and all local and personal Acts directed 
by Parliament to be judicially noticed :(3) 

(3) Articles of War for Her Majesty’s Army or Navy :(4) 

(4) The course of proceeding of Parliament{5) and of 

the Councils for the purpose of making Laws and 
Regulations established under the Indian Councils 
Act,(0) or any other law for the time being relating 
thereto : 

Explanation. — ^The word * Parliament,’ in clauses (2) and 
(4), includes — 

(1) tho Parliament of the United Kingdom of Great 

Britain and Ireland ; 

(2) the Parliament of Great Britain ; 

(3) the Parliament of England ; 

(4) tlie Parliament of Scotland ; and 

(u) tho Parliament of Ireland. 


Facts of 
which 
Court must 
t&kejudl- 
cl&l notice 


(1) M*rl.tiy’» ETuIcncc Aft. 41. grofiallj (4) #i.. { 6. 

*« to Jmliiial Kotier, Uharfon. Er., Si 276 — (5) lb, {} 6, IS 

3lt> (8) rrioW la thr follretion of .SlaloUt re- 

lating to In.ln. 1 pI If. Ed I88t. p. 035. 


(2) Tojlnr. Et , S #. 
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(5) The accession and the sign manual of the Sovereign 

for the time being of tlio United Kingdom of Great 
Britain and Irclj\nd :(1) 

(6) All seals of which English Courts take judicial 

notice :(2) the seals of all the Courts of British India 
and of all Courts out of British India, established by 
the authorit]’ of the Governor-General or any Local 
Government in Council : the seals of Courts of 
Admiralty and Maritime Jurisdiction and of Nota- 
ries Public, and all seals which any person is author- 
ized to use by any Act of P.arliament or other Act or 
Regulation having the force of law in British India : 

(7) The accession to office, names, titles, fxinctions and 

signatures of the persons filling for the time being 
any public office in any part of British India, if the 
fact of their appointment to such office is notified in 
the Gazelle of India, or in the Official Gazette of any 
Local Government : 

(8) The existence, title and national flag of every State 

or Sovereign recognized by the Britisli Crown ;(3) 

(9) The divisions of time, the geographical divisions of 

the world, and public festival, fasts and holidays(4) 
notified in the Official Gazette : 

(10) The territories under the dominion of the British 

Crown :(5) 

(11) The commencement, continuance and termination 
of hostilities between the British Crown and any 
other State or body of persons ;(C) 

(12) The names of the members and officers of the Court, 
and of their deputies and subordinate officers and 
assistants, and also of all officers acting in execu- 
tion of its process, and of all advocates, attorneys, 
proctors, vakils, pleaders, and other persons author- 
ized by law to appear or act before it 

(13) The rule of the road [on laud or at 8ea].(7) 

111 all these cases(8) and also oil all matters of public lustory, 
literature, science or art, the Court may resort for its aid to ap- 
propriate books or documents of reference, 

(M T»ilor. K» . I U: > .'■•lion of K»m,> Som.m s 

JaA'iff, I Q U (IKU), 14'* /Wrt's S \ IJ 

(S) T.jlor, K«’, I <l’ ». ;.W. T»>lor. E, , J IB 

iS) T*jlor, E' . { 8. ' Stllin ol | 7 | Tajiur. E« . i 8 ll**’ in UraaLit, 

Juliwr, I Q I* (JS 04 ), 161 “• • 37 . I**»a lU'. »»t*' ly Art Will 

(I) /& . I 16 ot 1672 . .. 3 . 

(5| /I, { 17 , /inM'd'tr iHwdhao \ Ifrtnm Ta« W, I x.. } 21 . fi>r an ai 
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If tho Court is called upon by any person to take judicial 
notice of any fact, it may refuse to do so unless and until such 
person produces any such book or document as it may consider 
necessary to enable it to do so. (1) 

Principle. — See Intro«liiction, ante, and Notes, post. 

8. 3(“/'ncL”) 8. 87 IPresumption ns to books of reference.) 

8. 3 (“ Court.") 8. 114 [The Court may presume the existence 

H. 3 (“ PAOi'fd.”) • of rertain farts.) 

Wharton. Ev.. 276—340 ; Taylor, Kv., |i 4—21 ; Steph. Dig., Art. 58 ; Best, Ev., 
§§ 253, 2.54 ; Phipson. Kv^, 3rcl Ed.. 16 ; Wills, Ev., 16—20 ; Field, Ev.. 370— .378 ; 
Roscoe, N. P. Ev., 80—84 ; Powell, Ev., 334 — 343 ; f Jresley, Ev., 305 — 120 ; U'lgmore, 
Ev., § 2.56.5, el se//. 


OOMMBNTARY, 

Jaai tat It has been pointed oiit(2) that the list given m this section of the tacts 

Notice <if vhich the Court nhaU take judicial notice is far from complete and that 
..4 .1 T i-._ ft, . .X *v. -_.t course of nature.(3) 

■ wJiich they are directed 
* lulholders who have not 

• 19) ; in Madras bye-laws 

. *’ of 1862, section 6) ; in 

Bombay notification^ m the Gazette (Bom. Act X of 186G, section 4) . in Oudh 
the list of Talukdars and grantees published by the Chief Commissioners (Act 
I of 18G9, section 10).” (C) It is submitted that since (ns was pointed out 
with regard to the corresponding section of Act II of 1855) (7) the section does 
not forbid the Courts to take notice of any facts other than those mentioned, 
tlie Courts may and ^^ill take judicial notice of. generally speaking, all those 
<jthcr facts, at least, of which English Courts take judicial notice. Thus, 
though the section does , not cxnrcssly so provide, the (Courts here as in 
England will, it is apprehended, take judicial notice of matters appearing in its 
own procfcdings (8) An enlargement of the field of judicml notice will further 
bp in accordance "ith that teiulenry of modern practice of which mention has 
Iipcu already niadp.{9) 

oiaused' Under thi** provision by ^^hicll the Courts nrc teepnred to take judicial 

’’ iiotire of all lawsflO) or rules Imving the force of law, now or heretofore m force 


Act M\ Ilf I88.', K 4 II unJ T. /•»< N«>n-" to 

(I) T»^l.>r, K« , I :!l , i «» Omrfut <e. /*.iricl, 
•• Camp , 41. 

(J) Wliitl.y SiJil,!., Xiislo-loilisn t'lKlrH u, 

(3) Tudor, f \ .. } 18: . It'.'t 14 inaU ■« not 

111 . fifhi r of a iliiH, «lii n rma w »ln ulj 

|iriAi4 until «i(liin iii\ niuiilSa of tlw Mumaii’a 
ilrlici rr. \i>r it 14 iiiv»*«ry to |>roT4< thr 4oun*n 
r.f 111 * lioxiitily liodti^, or fSi* liVr, 4 ft. t\itL 
rm(iaNt f« till* rrilu’Mim tt tn»V, liowtnrr, hi olo 
•rrrol that <o>ni* mattir* alivh mijilit apfrar 
I., liatr lirrn omiltnl aro ihalt mth l.y ■ lit 
(prr^nroptioO'l, /*W,* fl. th* rommuo nrorao of 
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notKC Ihot urro 1 , Kind of pi, hr. 

(ft) .So A f'oiirt tiiuct tnKo ludioial notiu- of the 
fact that n Knreign Sftfe lias not boon rccognizM 

f'T H»r Majesty, or by the- fjoct-mor-Oencral m 
< tainril. I’ll. IV. 0*1*. I’.irt IV. ». SI (2j, p. 3.ST. 

(6) Uliitilcy StoKi*. l(K. rU 
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or thereafter to be in force, in any {»art of British India, notice will be taken 
of the Statute and common law and of nil customs when settled by judicial 
determination or certified by proper authority to the Court tliough not of all 
customs indiscriminatcly.(l) In other cases customs must ordinarily be 
proved. So while the Courts will take judicial notice of the general recognised 
principles of Hindu la\v, the Court will not, it has been said, take judicial notice 
of what the Hindu law is, with reganl to Hindu custom, which must, always 
he proved.(2) , 

The judgment of the Privy Council in the case of the Collector of Madura 
V. Mootoo I'aniahnga(3) gives no countenance to the conclusion that in order to 
bring a case under any luleof law laid down by recognised authority for Hindus 
generally, evidence must he given of actual events to show that in point of 
factthepeople subject to that general laiv, regulate their lives by it. Special 
customs may be pleaded by way of e.vception, which it is proper by evidence 
of what is actually done. But to put one who asserts a rule of law, under the 
necessity of proring that in point of fact tlie coinmimity living under the sys- 
tem of which it forms part is acting upon it. or defeat him by assertions that 
it has not been universally accepteil nr acted upon, would go far to deny the 
existence of any general Hindu law, and to disregard the broad foundations 
which arc common to all schools, though divergencies Lave grown out of 
them.(4) As by the Bengal Ci\t 1 Courts Act, (5) the Legislature has enacted 
that the Mahommediiu Law shall be administered with reference to all ques- 
‘ " ' * ' ' '' >urfs must take judicial 

theparties are relieved 
c.(6) To ascertain the 

law, the Courts may refer to appropriate books or documents of reference 
Sworn translatious of little known Sanskrit works embodying Hindu law together 
with the /w/icds, or opinions, of pundits versed m that law, have thus been 
referred to.(7) AVith regard to law reports undertbe provisions of the Indian 
Law Reports Act, (8) no Court is hound to hear cited, or to receive or treat as 
an authority binding on it, the report of any case decided by any of the High 
Courts (established under 24 & 25 Vict., cap. 104) on or after the day on which 
the Act came into force, other than a report published under the authority of 
the Govcrnor-Geuer.ll in Council But the Act does not prevent a High Court 
from looking at an unreported judgment of other Judges of the same Court.(9) 

.‘Statutes are either public or private. Public Statutes apply to the whole Cl»u 8 e( 2 ) 
community, and are noticed judicially, though not formally set forth by a 
party claiming an advantage under them. Thev require no proof, being sup- 
posed to e.rist in the memories of all. though for certainty of recollection, 
reference may be had to a printed copy. Private or local and personal act'* 
operate upon particular persons and private concerns only. The Courts wen- 
formerly not bound to judicially notice them, unless, as was customaiy, a 
clause Was insertetl that they should be so noticed. The effect of this clause 
was to rlispcii'^e witli the iioces«its' of pleading the Act specially. Since, how- 


(1) T»vlor. Kv.f'.I.oolcr.K^ .HO *» !.■ 
infreanlilf ruMom, wf T»)Ior. K» . i **'■'1* 
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Clause (3) 


Clauses <4) 
and (5). 


Clause (ev 


ever, the commencement of the year 1851 this clause has been omitted, the 
Legislature having enacted that every Act made after that date shall be deemed 
a public Act and be judicially noticed as such, miless the contrary be expresslv 
declared.{l) ^ to the presumptions which exist in the case of gazettes, news- 
papers and private Acts of Parliament, see section 81, post. 

The Courts must judicially notice the Articles of AVar for His Majestv’s 
Army or Na\'j-. The Articles of War for the Government of the Native officers, 
soldiers and other persons in His Majety’s Indian Army, are contained in Act 
Vof 1869. With regard to the Aiticles of AVat governing the British forces 
A\hcther m the naval, marine or the laud aer\ice, including tlie auxiharj* forces, 
— that IS, the militia, the ycomanij’ and the %olunteers,— and also the reserve 
forces, see note below (2) 

and of the Indian Councils is also 
So also, it has been held in Eng- 

iid custom of Parliament, and the 
privileges and course of proceeihngs of each branch of the Legislature ,(3) as 
also the stated days of general political elections , the date and place of the 
sittings of the Legislature , and. m short. “ all public matters which affect the 
Government of the countr>- ”(4) So also both English and Indian tribimaK 
notice the accession (as also in the case of English Courts, the demise) of the 
SoYcreigu.(5) the royal .sign manual and matters stated under it.(6) 

“ The English Courts take judicial notice of the following seals — Tlie 
great Seal of the United Kingdom, and the Great Seals of England. Ireland 
and Scotland respectively . the Queen’s Prny Sea] ami Privy Siguct, whether 
in England. Ireland, or Ncotland . the Wafer Great Sea), and the AVafer 
PnvY Seal, framed under the Crown Office Act. 1877 ; the Seal, and Pnw Seal 
of the Duchy of Lancaster, the Seal and the Pnw Seal of the Duchv of 
Cornwall , the seals of the old superior Couits of Justice , and of the Supreme 
Court, and its several divisions . the seals of the old High Court of Adiniraltv 
whether for England or Ireland . of the Prerogative Court of Canterburv* 
and of the Court of the Viee-AVarden of the St miaries , the seak of ali 
Courts constituted by Act of Parliament, if seals arc given to them by the 
Act ; amongst which are the seals of the Court for Divorce and .Alatnmomal 
Causes in England ; of the Court for Matnmomal Causes and Matters in 
Ireland ; of the Central office of the Royal Courts of Justice, and of its several 
departments ; of the Principal Registry, and of the several District Remstries 
of the Supreme Court of Judicature . of the Principal Registry and of 
the several District Registries of the old Court of Probate in' England 
and of the present Court of Probate in Ireland : of the old and new Courts 
of Bankruptcy; of the Insolvent Debtors’ Conn now abolished of 
the Court of Bankruptcy and Insolvciny iu Ireland (winch since the 6tii of 
August 1872, has been called “ The Court of Bankruptcy m Ireland ”) • of 
the Landed Estates Court, Ireland; of the Recc—’ ' ^ T ’ ’ 

.ind of the County Courts ; Courts of law also 
Corporation of London. A'arious Statutes (7) 

missible in evidence without proof of their genu.m yo/ jiiiny hodies are 

by particular Statutes created rorporatioiis and given a seal, for instance 
f’ounty Councils, yet iu each sueli ease the seal must he forinall) proved in the 
absence of statutor)* provision that judicial notice shall be taken of it.(9) 


(1) T*)lnr. Kt.. ii 1.1X1. 
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According to English law, the seal of a foreign or colonial notary-public nill 
not generally be judicially noticed, nlthougli such a person is an officer 
recognised by the whole commercial worId.(l) The present clause, however, 
draws no distinction between domestic and foreign notaries public. And bo 
the official seal of a British Notary Public has been judicially recognised. (2) 

The other seals of which Indian Courts are required to t.ake judicial notice 
will be found mentioned in this clause. They will not, however, take notice 
of any seal which is not distinctly legiblc.fS) In Krislo xYofA Koondoo v. T. 

F. Brotr»,{4) a registered power of attorney was admitted under section 57 of 
this Act without proof, the Registering Officer being held to be a Court under 
the third section of the Act. But this decision has been dissented from in a 
later case, in winch it was pointed out that mere rcuistration of a document 
is not ill itself sufficient proof of its exccution.(5) 

The provisions of this clause are in ads'aiicc of. and more extensive than. Clause (7) 
those of the English law,(C) according to which it has been said to he doubt- 
ful whether the Courts would recognise the signatures of the Lords of the Trea- 
surj' to their official letters.{7) So the Court, prior to the passing of this Act, 
took judicial notice of the fact that a person w.is a .Justice of the Peace,(8) and 
of the signature of a jailor under the 16th section. Act XV of 1869 (Prisoners’ 

Testimony Act).(9) But this clause requires that the facts of the appointment 
to office be notified m the Gazelle. So where the Court was asked to presume 
that -4 was Kazi or Sudder Ameeu of Chittagong in 1820, it was said — "there 
is no evidence that any person named .4 held such appointment m .July 1820. 

We think that we cannot take judicial notice of this fact under the Bcventh 
clause, section 57 of the Evideuce Act, for there is nothing to show that A was 
gazetted to the appointment of Sudder Amecn in or about tliat year The 
Gazelle of Ivdta was not in existence, and was not introduced until Aet XXXI 
of 1863 was enacted, and we are not sbow'n that there w'as. in the year 1820 or 
thereabouts, any official gazette in which the appointments of Sudder Amceiis 
were usually notified ; or that this particular appointment was notified in any 
such gazette and the Court accordingly refused to take judicial notirc of the 
appointmcut.(lO) 

Clauses(8 — 12) are in general accordance with the English law (11) I'liderCiansestB— 
the eighth section, the existence, title and national flag of everv Mate or 
Sovereign recognised by the British Crown will be recognised. " The status 
of a foreign Sovereign is a matter, of which the Courts of this countrv take 
judicial cognizance — that is to say, a matter which the Court is either assumed 
to know or to have the means of discovering without a contentious enquiry, as 
to whether the person cited is or is not, m the position of an independent 
^ov ereigii- Of course the Court w ill take the best means of informing itself on 
the subject, if there is any kind of doubt, and the matter is not as notorious 
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as the status of s>ome great monarch such as the Emperor of Germauy.”(l) 
Under the ninth clause the Bengali, Willaiti, Fash, Sambat or Hindi, Hijn 
.and .Talus Eras will be judicially noticed in those districts in which they are 
current, and reference may be made to the usual almanacs when occasion 
requires.(2) If it he true that the Indian Courts must take judicial notice of 
the territories of the King in India, then if there has been a cession of 
territory they must take notice of that and they must do so independently 
of the (Jazettc, which is no part of the cession but only evidence of it {3J 
The Court will take judicial notice of hostilities between the British Crown 
and an}’ other 8tate.(4) But the existence of war between foreign countries 
will not be judicially iioticed.fS) It was held that the Court might, for the 
purpose of taking judicial notice of hostilities between the British Crown 
and others, refer to a printed official letter from the Secietary to the 
Government of the Punj.ib to the Secretary to the Government of India ; 
though it Avas observed that the letter was not eAndence of the facts 
mentioned in detail by the Amter.(6) 

Clause (18V Tjip custom or rule of the road on land in England, which is followed in 
this country, is that horses and carnages should respectively keep on the near 
or left side of the road except in passing from behind when they keep to the 
right (7) At sea the general rule is that ships and steamboats, on meeting. 
“ end on, or nearly end on m such a manner as to involve risk of collision.” 
should port their helms, so as to pass on the port, or left side of each other 
next, that steamboats should keep out of the way of sailing ships ; and next, 
that every vessel overtaking another should keep out of its way.fS) 

documents ^iie penultimate paragraph of the section is in accordance with the 
ofreference. English law, so far as it enables the • 

documents of reference upon matters 
hut is in advauce of such law, m so 

hooks and documents on matters of public historj’, literature, science or art. 
For, in England, 
matters Avhithar 
foi any other pui 

matters of science or art,” it is not meant that the Court is to take 

judicial notice of all such matters. It has been said that if this be so, the 
provisions as to expert evidence in section 45, and as to the use of treatises 
that what perhaps is meant is that 
laid dow’ii in sections 45 and 60, the 
. *. * .ate books without any restriction (II) 

Those words will also include reference to matters of science or art 
which arc of such notoriety, as to be the subject of judicial notice (12) The 
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Courts have under tlic present section, or the corresponding provisions 
of Act 11 of 1855,(1) referred or permitted reference to Mill’s Political 
Economy, (2) Tod’s Iln]‘pootana,(3) Malcolm’s Central India, (4) Buchanan’.s 
.Tourney in Mysore.(5) Elphlnstonc’s History of India, (6) Harrington’.s 
Analysis,(7) Jlinutes made by Sir John Shore and Lord Cornwallis, (8) 
Malthus,{9) Thomason’s Directions for Revenue Officers in the North- 
Western Provinces. (10) Wilson’s Glossary,(ll) The Institutes of the Civil Law, 
(12) Domat.flS) Tod’s R.ajasthan,(I4) Lord Palmerston’s speech in the debate 
on the relinquishment of the Protectorate of the Ionian Islands ;{16) the speech 
of Lord Thurlo m the debate in the House of Lords on the cessions made at the 
Peace of Versailles reported in the History of Parliamcnt,(I6) British and 
Foreign State Papers; Hertslet’s Cominereial Treaties ,(17) Grant’s Observa- 
tions on the Revenue of Bengal, (18) Colebrooke’a Remarks on the Hiisbandr}* 
of Bengal, (19) JIaine’s Ancient Law,(20) A Memoir on the Land Tenure and 
Principles of Taxation in Bengal published by a Bengal Civilian m 1832,(21) 
Taylor’s Medical Juri3prudoncc,(22) Wigram on Malabar Law and Custom, 
Logan’s Treatise on Jlalabar and GIossary,(23) Chevers’ ^fedical Junspru- 
dencc,(24) Lyon’s Medical Jurisprudence, Playfair’s Science and Practice of 
Midwifery,(25) Shakespeare’s Dietionary,(26) Motley’s Glossary inserted in 
his Digest, (27) Mmutes of Sir Thomas Muiiro,(28) Clark’s Early Roman 


hn refuel J/tCnn'Iifiid, 3 

(tnJ ), 80 (Amvr.)] to tAk*" joJifUl notife of tho 
4ll('gr(l conrlusiorj that each concentric layer of 
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Law(l) Aitchison’s Treaties, (2) Grant DuS’s History of the Mahrattas,(3) a 
Portuguese work by Fra Antonio de Goneca published at Coimbra in 1606, the 
India Onentalii Christiana, by Father Pauhnus, Hough’s History of Christia- 
nity in India, (4) Fergasson’s Histoty of Architecture, (5) Hunter’s Imperial 
Gazetteer of India,f6) the Duncan Records, Wynyaid’s Settlement Report, 
Robert’s Settlement Report, (7) McCulloch’s Commercial Dictionary, (8) 
Smith’s Wealth of Natiou8,(9) Simcox’s Primitive Civilization, (10) Wilk’s 
History of Mysore,(ll) Buchanan-Hamilton’s Eastern India, Rajendra Lai 
Mitra’s Budba-Gya,(12) Prinsep’s Tables,(13) Koch and Schaell, Htstoire Jes 
Tratl^s de Paix , Dumont’s Corps Diplomatique, {Yi) Annual Register, (15) 
Kattywar Local Calendar and Arectory,(16) Borrodaile’s Caste Rules,(17) 
Lord Mahon’s History of England, (18) Smollett’s History, (19) Hallam’s Middle 
Ages, (20) Maudsley’s Responsibility in Mental Disease, and Bucknill and 
Tube’s Psychological Medicme,(21) Srinivasa Ayyangar’s Progress in the 
JIadras Presidency and Arhuthnot’s Selections from the Minutes of Sir Thomas 
Munro,(22) Dubois’ Hindu Manners. Customs and Ceremonies, (23) Atkinson’s 
Gazetteer and Settlement Reports of Ahghur,(24) Balfour’s Cyclopjedia of 
India ; Thomas’ Report on Chank and Pearl Fisheries; Thurston’s Notes on 
Pearl and Chank Fisheries and Marine Fauna of the Gulf of Mauaar ; 
Emerson’s Tennant’s “Ceylon,” Cosmos Indico pleustes ; Abu Zaid 
“Voyages Arabes, ” Nelson’s “ Manual of the Madura Country, ”(25) 
Hunter’s Statistical Account of Bengal , Stirling’s Account, Geographical, 
Statistical and Historical, of Orissa.(26) the Oxford New DictionaTy.(27) 
and the Dictionaries generally,(28) and other similar books and documents 
of reference When the Lower Court relied on Songunm Menon’s History 
of Tpavancore as an authority with regard to certain alleged local usages, 
the High Court did not consider it regular to have rehed on this book, which 
had not been made an exhibit in the cause, without first having called the 
attention of the parties to it, and heard what they had to say about the 
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matter to which the hook referred.(l) In the case of Sajid Ah v. Ibad 
.4?i,{2) the Privy Council adversely observed upon a judgment of a Lower 
Court which appeared to them to have had the unsafe basis of speculative 
theory derived from medical books, and judicial dicta in other cases, 
and not to have been founded upon the facts proved in this. In Dorah Ally 
V. Ahdool .iJzccz.fS) the Privy Council held that the fact “ that the Province of 
Oudh was not, when first annexed to British India, or at the date of the exe- 
cution, annexed to the Presidency of Fort William, was, if not one of those 
historical facts of which the Courts m India are bound, under the Indian Evi- 
dence Act, 1872, to take judicial notice, at least on issue to be tried in the 
cause.” In the undermentioned criminal trial, the Court took judicial notice 
of the fact that at the period when the oHcnce o! dacoity was alleged to have 
been committed, the district of Agra was notorious os the scene of frequent 
and recent dacoities.{4) And in Ishrt Prasad w Lnlli Jas,(^) the Court said 
with reference to a document : *' It is common knowledge, of winch we are en- 
titled to take notice, that the original records of the Agra Divisions were des- 
troyed during the Mutiny of 1857, and, therefore, under s. 56, cl. (c) of the 
Indian E^ndence Act, the copy is admissible as secondaiy evidence of the ori- 
ginal.” There is a real but elusive line between the Judge’s personal know- 
ledge as a private man and his knowledge as a Judge. A Judge cannot use 
from the Bench under the guise of judicial knowledge that which he knows only 
as an individual observer. Where to draw the line between knowledge of 
notoriety and knowledge of personal obser\'ation may sometimes bo difficult, 
but the principle is plain. (6) The Court may presume that any book to which 
it refers for information on matters of public or general interest, was written 
and published by the person, and at the time and place, by whom or at which 
It purports to have been written or publishcd.(7) 

The penultimate (m so far as it deals with matters the subject of judicial Semw o? 
notice) and the last paragraph of section 57 fellow the English rule, according Jn«lge. 
to which, where matters ought to be judicially noticed, but tlic memory of the 
Judge IS at fault, he may resort to such means of reference as may be at hand. 

Thus if the point be a date, he may refer to an almanac . if it be tbe meaning of 
a word, to a dictionary ; if it be the construction of a Statute, to tbe printed 
copy.(8} But a Judge may refuse to take cognisance of a fact, unless the 
party calling upon him to do so, produces at the trial some document by which 
his memorj’ might be refrcshed.{9) Thus Lord Ellcnborougb(lO) declined to 
take judicial notice of the Kmg’^ Proclamation, the counsel not being 
prepared with a copy of the Gazette in which it was published , and m a case 
m which It became material to consider how far the prisoner owed obedience 
to hiB sergeant, and this depended on the Articles of War, the Judges 
thought that these ouglit to have been produced.f 11) It has been said that 
” with regard to rules of lasv, the .Judge stands in a somewhat different 
position to that in which he stands m regard to what, as opposed to law, are 
called the ‘ facts ’ of the case. The responsibility of asccrtaming the law 
rests wholly with the Judge. It is not necessary for the parties to call his 
attention to it ; and the last paragraph of tbe settioii is not applicable to 
it.”(12) In many cases, the Courts have themselves made the neecssarj' 
enquiries, and that, too, without strictly ronfiiiing their researches to the 
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time of tke trial. Thus rrhere the qucstioa was, whether the federal 
republic of Central America had been recognised by the British Government 
as an independent State, the Vice-Chancellor sought for information from 
the Foreign Office ;{1) in another case, the Court of Common Pleas directed 
enquiry to be made in the Court of Admiralty as to the Maritime law ; (2) 
and the same Court also once made enquiry as to the practice of the enrol- 
ment office in the Court of Chancery ;(3) while Lord Hardwicke asked an emin- 
ent conveyancer respecting the existence of a general rule of practice in the 
latter’s profe8sion.(4) So the Iiord Chancellor made enquiry at the India 
House, upon which it appeared from the proceedings of the Governor- 
General of Bengal that a certain person was a Magistrate ;(5) and the Vice- 
Chancellor made enquiry of the Umted States Legation whether credit would 
be given m the Courts of America to a document m a particular shape with 
a view to its admission in evidence ,(6) and in a recent case enquiry was made 
at the Colonial Office as to the status of the Sultan of Johore.(7) So a 
similar practice has been followed in this country where in appb’cations under 
the Civil Procedure Code, section 380, that the plaintiff be required to 
furnish security for the costs of a aiut, it was necessary to determine whether 
the cantonments of Wadhwan and Secunderabad were within the limits of 
British India, the Bombay Court (8) directed its Prothonotary to make 
enquiries from the Secretariat ;(9) and the Calcutta Couit(lO) directed the 
Registrar of the Court to write to the Foreign Office to ascertain the 
circumstances under which the place came into existence as a British 
cantonment aud the real character of its conuectiou with the British 
Governraent.(ll) It being suggested m the Insolvency Court of Bombay 
that it was desirable to enquire what had been the practice of the High 
Courts at Calcutta and Madras, the Bombay High Court directed letters to be 
written by the Prothonotary to the officcw of both those Courts, requesting 
them to give the required infoTination.(12) 


7aeta ad- 
mitted need 
notUa 
proved 


58. No fact need be proved in any proceeding winch the 
parties thereto or their agents agree to admit at tlie hearing, 
or which, before the hearing, they agree to admit by any writing 
under their hands, or which by any rule of pleading in force at 
the time, they arc deemed to have admitted by their pleadings : 


rrovidedflS) tliat the Court, may, in its discretion, require 
the facts admitted to be proved otheiwiso than by such admis- 
sions. 
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(9) rn'mim Panachanit y. Bombay, flaroda. 
dr, Xniltiny, P B , 244, 247 (18ft6). 

(Ifl) .Sale, .1. 

(11) //aerain Aft v. ,4lid jf,, "1 c, 177, 178 
(J893) Xrt also Boriml Xarain r. Jfofa Par/ai, 
2 A.. 7 (1878). 

(fj) In n Bingtrand(U 8 B., SM. 

SIS {1884). 

(13) Stt. as to the proimo and application of 
fho aecUon, OrfirUa/, e/e., Aenmnee Co. v. .Van,- 
e.inAa 53 M . 207 fItiOl), 
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Principle. — Proof of such facts would ordinarily be futile. The Court 
has to try the questions on which the parties ore at issue, not tho^e on which 
they are ngrec<l.(l) Sec Notes, post, and Introduction, aute. 

ti 3 {“ Fael.") s. 3 {'* Prottd.”) >». 3 (“Court.’’) 

Steph. Dig., Art. 00 ; Taylor, Kv., §5 724.\. tt aeq, 783 ; Annual Practice, 0.32, rr. 
1 — 5 ; Civ. Pr. Code, 0. XI, and 0. XII, pp. 751 — ^779, 0. XVIII, r. 5, p. 708 ; Gresloy, 
Ev., 47 — 51 ; (.Admissions by aercenient and waiver of proof) 450, el seq. ; (Effect of the 
Admission-s), 9 — iO; (Admissions in the Pleading); Roscoe, Cr. Ev., 12th Ed., 120, 
121 ; Roscoe, X. P. Ev., 72-75 ; Powell, Kv., 305 — 309 ; llupson, Kv., 3rd Ed . 14. 


COMMENTARY, 

Tlie section deals with the subject of admissions made ior the purpose o/ Admissions 
dispensing icith proof at the trial, which admissions must be distinguished from 
etidentiary admissions or those which are receivable as evidence on the trial. (2) 

A Court, in general, has to try the questions on which the parties are at issue, 

not those on which they are agrccd.(3) Thus the admission of a defendant’s 

vakil m Court was held to be evidence of the receipt of a certain sum of money, 

and to do away with the necessity for other proof.(4) So also the admission 

of a fact upon the pleadings will dispense with proof of that fact.(5) Although 

a plaintiff, when the defendant denies his claim’, is bound to prove his case by 

the document on which he relies, still if the defendant admits any sum to he 

due, that admission, irrespective of proof offered by the plaintiff, is sufficient 

to warrant a decree in the plaintiff’s favour for the amount covered by the ad* 

ims8ion.(6) It appears to be doubtful upon the English cases whether admis* 

sions for the purpose of trial amount to more than a mere waiver of proof, and ' 

whether if a party seeks to have any inference drawn from facts so ndnutted, 

he must not prove them to the jury.(7) But the terms of the present section 

seem to show that proof of such facts is dispensed with for all purposes, and 

that inference may be drawn from them in all respects as if they had been 

proved by the party who seeks to draw from them such inferences. 

Admissions for the purpose of a trial in civil cases may be dnided into (o) 
admissions on the record, which arc either actual, t c.. either on the pleadings 
or in answer to interrogatories or iniphed from the pleadings . and (b) admis- 
sions between the parties, which may either be by agreement or notice.(8) 

Such admissions may thus be made cither («) pursuant to notice ,(9) (6) by 


(1) Bur/artt T. Kurrrft. 

5 B., 143, is: (1S60). 

(2) Sfe M U] thcM ox 17. IN, tl rrq . 

»nd pp. 128—129, anlf 

(3) t!iirfori\ Carxrtji ». il^nthtr}* A«rrx;«. 

6 B., 113, 15* (ISsn; 

(1) Kalnlanuyid Dhuttarharyr ». tiVfftoli 
rVSw, 10 \\. R , 322 (ISOS). 

(5) liarj-fj* i'mfttjt T. MHMtXrrjt A«rrr/» 

■aprft , m at to t>iu tate, poa , but a* to Ailmw 
iiODi not mule m the pI,“*(linE», but in * drpoxi- 
tion, tre IhnXim r Perrain liar*, 8 Rom 

U.C. R.,.i.C. J , 163(15711. A»tor*topp«lbj 

/Aaomoxy /loS^ r. /Xicrpo PfrtXad. 

i: B. L.n.,274, 276 (1873), » 

Ktit Own, 19 w. R., r>2, 297 (1873). .Kt lo 

^•toppr] pmer^Oy, arf ». US, jn*. 

(6) Isimr T. I, 


W. R . 132 (1864). 

17) Sro i'dnwJtix, » bn.if*, 2 31 t W . W2. 

MS. |irr .SMpnon, 1) 

(8) .Annaftl l‘r«<ticr, I'siS. p 432. 

(9) .4* in Ihv of a aoticv to tdoiit prnu- 

of dutoaimt* ondrr O XII. r 2. p 774, 
of lh» fir IV .r» O 3J,*r. »nd p»nfr4lly 

a» to admiMUont pur»U4nt to uotir^, O 32. rr 
I — S. Toylor. Kt . { 7SIA, d 4nJ 4« to 

d»«cotory grt>rr4ll\ trf tpp'adix 4nd Or. IV 
Codo, () Xf. |>p. 7S1 — 774. I nilrr (hr rxmtms 
{mrrdnrp do<uR>riit4 obKb 4rr not odmittnl 
mo't lip |<roTni. Tbt ob>m:4lKcii a /.iltfyolai 

T Rmfrr, 4 SToo. I. .4.. S2I |I5S6|, 4nJ .44aliiinr 
Om 4. Famlolp pif. t B. U R.. App.. 4V, 
SI (1S7I). «oro mkJe aitk trfrrmrr* to 4 *t4tr 
u( fvortdarr «h»k no Icrirrf ritota. St* >Vlf. 
Et. *79. 
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agreement at(l) or before(2) the tml ,(c) fay the pleadings. (3) In the case of 
admissions made before the hearing, the section requires that the admissions 
be in the handwriting of the party or of his agent. The admissions mentioned 
in this section take the place of witnesses called to prove the facts admitted, 
but in any case the Courts may m its discretion require the facts howsoever 
admitted to be proved otherwise than by such admission. When an admission, 
as frequently happens, is made at the hearing, the Judge’s note is sufBcient 
record of the fact Generally as to w'hat takes place before a Judge at a trial, 
civil or criminal, the statement of the presiding Judge or his notes are conclu- 
sive. Neither the affidants of bystanders, nor of jurors, nor the notes of 
counsel nor of shorthand-wnters are admissible to controvert the notes or 
statement of the Judge.(4) has been held that an admission in a civil case 
13 conclusive if made for the purpose of dispensing with the proof at the 
trial.(5) But an admission made by a party to a suit or his attorney that a 
certain fact exists and need not be proved, does not dispense with proof of the 
existence of that fact subsequent to the date of the admission. (6) The 
function of admissions made on the pleadings is to limit the issues and 
therewith the scope of the evidence admissible. (7) Where in a suit for 
specific performance of an agreement the defendant admitted m his written 
statement the terms of the agreement and its execution, the Court held that 
the plamtifi was not called upon to prove the execution of the agreement, 
or to put it in evidence, and citing the case of McGotcan v, and 

Grealey on Evidence, (9) remarked as follows — “ A Court, in general, has to 
try the questions on which the parties are at issue, not those on which they 
are agreed , and ‘ admissions,’ which have been deliberately made for the 
purposes of the suit whether lu the pleadings op by agreement, will act as an 
estoppel to the admission of any evidence contradicting them. This includes 
any document that u by reference incorporated in the bill or answer.”(10) 
The point is not in issue , and as to the counter-statements of the parties, 

* a plea or a special replication’ admits everj' point that it does not directly 
put in issue. The same rule applies to an answer when it assumes the 
form of a demurror or plea by submitting a point of law or bv introducing 
new facts. Thus a submission ‘ that the defendants would not be in any 
way affected by the notice set forth in the bill, precluded them from 


<I) S. 58,««Ch M of tbeOv. Pr Co-lo, 
0 XJV, pp 768— 7P'S ott Ihc »flllM>unt of ipsuf*. 
A i* boiinil by Ba s<}n)iM>ion of /act made 

by hbi plra'lrr at t)ic trial , vco Kalftlontixd D^ul- 
taeKar)<t t. GtrttMa Drliti, 10 W. JC , Z2i (1868) j 
.Varai'a T. Oot^nd, 2 Moo. I. A., 
253 (1833), v. Cour Monte, 9 U. 

K.f 375 (1808), Sreemvf/y Doure t. pdanhar 
I'unioX. 21 ir. 11., 312 (1874); A'oiw Swatn 
PretHOlS Miller, OW, 15 , 485 (1BC8); Perletg \, 
.Va»Mmul dinar. S S .W. F.. 2 (1873) But 
a vatil upon a intffakrn ^irir of tho la« 
gop* t>pyon‘I and rnntraTrnm hw Matnictwni, 
bM rrronroiM rontriit cannot lund bH clunt; 
Pam fCanl y. IlrifiMun CAander, IC W. It.. 
(1871). A party i» not, lioucrcr, boaml by an 
ailmisalon of a point of lair nor prerbded from 
aurrtinj; (he contrary in order to oMam tbc 
rebef to aliich upon a true coattmedon of (ho 
law he mav b<* mtifW . Tayte Toy<rt, I A-» 
blip Vo) , 71 (1873) . karendra KitAar r. Zhnrpi 
Paadart, 1 U f. 1 15 ( 1 892) . Coyre tadl r. Ciua. 
draoet Pah-tite, 11 II L. H.. 391 (1872). An 
rrroncou* a.lmiulnn by couiucl or pleader on a 


point of lau doetnot bind the party; J/a^arn'"i 
Ben \ Dudk A'alk, 4 C M . X , 274 (1899) ; Krtsh- 
nap A'eroj/nit i. ffajmof 2l/on«ef, 24 B , 36iJ 
(2) S 38, and (iv. Pr. Cotlc, O. .XH. 
pp. 775—779, euprft 
(1) S 58, «ee p. 331, pas' 

(4) B \. Pttfnn,i UUeha, 10 Bom H C. I!-. 
75, 81 (1873), uLcrc the ca*r* are collected. Nor- 
ton. E»., 238 In an rorhrr cn"p in the Cal- 
cutta lliglj Court It wM atated that a judgment 
deliberately recording the adniwsfon of a pleader 

•ijuit }«• taken ai torrcct, unlc«a it u coiitrailictcd 
by an affidout, or the .Judge'* own acinii“*iwi 
that the record he maile wat wrong; Huf Dyal 
V. I/fWort, 16 W. 15 , 107 (1871) 

(5) Vryahar! Ballerfitld, 37 C'h D, 337; 
Harvey \ Croydon C/nion, 26 f7i P . 240. Gri-"!'.'. 
Ev.. 45'I8; Tajinr, Er.. 783 

(9) Lawnon'* I'rcmurnptuc Er, 180, citing 
MeLend v. Wahtry. zv.i. 1'. 311. 

(7) Mill". Er. Ill) 

(8) 2d L. J.. Ch , 8 

(S) U« of E\i.|-ii(r, 437, 22 

(10) lb. 457. 
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disputing the vnlidity of this iiotice.*(l) Such rules nrc to l»c nppUed with 
discretion in this countiy, where n strict systemof pleading is not followed ;(2) 
but here, os I suppose cverywberc. the language of Lord Cninis holds true, 

‘ that the first object of pleading is to inform the persons against whom tlie suit 
is directed, what the charge is that is laid against them. ’(3) The principle is 
equally valid ns applied to either party in the cause. TJie Court is to frame 
the issues according to allegations made in the plaint or m the written 
statements tendered in the suit. . . . But the issues, ns they stand, were 

suggested by the defendant’s counsel. They waive controversy ns to the 
actual execution of the document, assume it to have been executed, and 
raise questions only that depend for their pertinence on that assumption. 

Under such circumstances the plaintiff is not. I think, called on to prove the 
execution of the document or to put it in evidence If the document being 
pronounced absolutely invalid for some purpose on considerations of public 
policy it were sought to defeat the haw through the effect usually given to 
an admission in pleadmg, such an attempt could not be allowed to succeed, 
but for its proposed purpose in this ease it is not invalid ”(4) An admission 
may he implied. Thus where a suit is so conducted as to lead to the inference 
that a certain fact is admitted, the Court may treat it as proved, and a 
party in appeal cannot afterwards question it and recede from the tacit 
admission.fS) And this is so not only for the particular issue, but for all 
purposes, and for the whole casc.(6) So, where counsel, in bis opening, 
states, though he does not subsequently prove, his client to be m possession 
of a certain document, this wilt, after notice to produce, odmit secondary 
evidence thereof from Lis advcrsary.f?) UTiere m an action of salvage the 
defendants admitted in their defence all the facts alleged in the various 
statements of claim, but not the inferences sought to be drawn from them, 
it was held that further evidence as to the salvage services was inadmissible, 
the Court being only concerned with the admitted facts.(8) 

A vakil’s general powers in the conduct of a suit include the power to 
abandon an issue which in his discretion he thinks it inadvisable to press (9) 

The effect given in the English Courts to admissions on the pleadings was J’teatttngs 
formerly greater than that given to admission in the less technical pleadings 
in the Courts in India.(lO) But now under the Code of Civil Procedure 
0. 8, r, 5, “ Every allegation of fact in the plaint if not denied specifically 
or by necessary implication or stated to be not admitted in the pleading of 
the defendant shall be taken to be admitted except as against a person under 
disability : Provided that the Court may in its discretion require any fact so 
admitted to be prov’ed otherwise than by such admission.” 

This rule is taken from the English 0. XTX, r. 13 ; but that rule has 
been modified in accordance with this section (11) 


. (l) Crwley, Er., 457, 22. 

(2) Stt nrxt pnrkgrftph 

(3) limitnt V itfCUnloel, S E. & I, App »t 
453 

(4) Iiarior]t Curtttji r. B 

B , 143, 153, 153 (I8S0) ; see Sambatjya r. Gm- 

13 51., 312 (ISSO); but M ftdmiuioat 
with r»»pecl to untt&mprd or unrrgetcrcd doco- 
n>»nU, ttt ». 65, pout, cl (6) 

(5) McAima Chunder v. Ram Ktibort. 23 VV. R., 
174 (1875); g.c , 15 B. L. K , 142, 165; follow- 
ing Slraeg v. BUlt, 1 5f. & W , 168 ; fte* T. Rot, 
1 F.. 4 B., 279. 

(6) SotloH T. Alcrmoii, 2 M. A VV., 403. 

(7) Duneonbt r. Danull, 8 C. A P., 222 , *p. 


proTcd m Ilelltr r. Ilormeii, 2 F. A F. 165. 3 
L. T, X. S , 741 ; contr» J/orAdl v. £istU, 1 C. A 
K , 682, m wbu?}i Pollock, C. B., declined to take 
tbe Cicts from the opcauig of counsel 

(8) The Buteshire (1009). P.. 170. 

(9) Toiiota A'anuimla r. Dbash’johitlu Aok/u, 
25 M, 357 (1002). 

(19) ^Mtrfofaf BottT, Rajoattlaat ililUr, IS 
B L. R. (P.C ). 10. 23 (1876) . 28 VV. P. , 214 ; 
L, B , 2 I. A , 113, per Sir B. IVscock : Bur7cr;i 
CBrsel;i t. J/unrAer)* Kunrji, 5 B., 143, 152 
( 1880 ), per West, J , [Buica with regard to admu. 
aioB by pleading must be applinl with discretioQ 
in this country]; Norton, Er., 115. 

(II) O. \ltl. r. 5. p. 70S. 
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The section only deals witli the authority of agents to make admissions 
of particular facts m the suit. There is a considerable difference between the 
case where a pleader by way of compromise purports to give up a right claimed 
by the client, or to saddle him with a liability that is not admitted, and the case 
where a pleader makes admissions as to relevant facts in the usual course of 
litigation, however much those admissions affect the chent’s interest. The 


Orlmlaal 


obviously necessary for the due conduct of litigation would so embarrass and 
thwart a pleader as in a great measure to destroy his usefulness But no such 
undesirable results would follow from holding that in the absence of specific 
authority a pleader cannot bind by compromises strictly such (1) 

In a civil case there is no doubt that the party of his pleader may at any 
‘time relieve his adversary from the necessity of proof ; and the generality of 
the language used in this section nughf lead to the inference that this was so 
in a criminal trial also. But as to admissions before the hearing it is certain 
that in a criminal case they can only be used as evidence, and for this purpose 
It does not signify whether they are in writing or not ; and it is generally sup- 
posed that m a criminal charge admissions made after a plea of not guilty can 
also only be made use of as evidence.(2) In England the rule has been stated 
to bo that lu a trial for felony the prisoner (and therefore also his counsel, 
attorney or vakil) can make no admissions so as to dispense with proof, though 
a confession may be -* < <’ * ’ to the 

admissibility of conf iractice 

of the Judges at the 

mission (4) In a case also of indictment for a misdemeanour (perjury) where 
it appeared that the attorneys on both sides hod agreed that the formal proof 
should be dispensed with and part of the prosecutor’s case admitted, Lord 
Abitigcr, C. B., said I cannot allow any admission to be made on the part of 
thcdefeiidantunless it is made at the trial bv the defendant or his counsel . ” 
and the defendant’s counsel declining to make any admission the defendant 
was acouitted.(6) Trior to this Act the reported decisions are not uniform (6) 
It has been suggested that the section applies to civil suits only.(7) Though 
it is not in terms so strictly limited, the suggestion receives warrant from the 
phra.scology employed which is more suitable to civil than to criminal proceed- 
ings. Whether this section applies to criminal cases or not, the Court may. by 
the express terms of the section, in its discretion require the facts admitted to 
be proved otherw ise than by such admissions It is not the practice of counsel 
or vakils to make admissions in cnmmal cases, and even if they have the 
power, they will seldom, if ever, assume the responsibility of making such ad- 
missions. Were such an admission made, the Court would doubtless in most 
criminal cases require the facts admitted to be proved otherwise than by such 
admissions under the provisions of the last paragraph of the aection.{8) As 
to a pica of guilty see s. 43, pp. 38G-87. atile. 


(1) In thp rmTioux nlitiono Ifiw «al>]>rt nhich 

ilw* not Wloii" to llio Ijur of i>ill Ip 

found trratod 

(2) M&rkl>^, Kv' . Art. SI 

(3) Stpph. Dig , Art. (WI. 

{*) Hull., hr.. lOlh Kl.. 301. n. ». WOK K» . 
119 . *rp nmcop, Cr. K» . 120, 121. 

(S) n.r.TiomhiU, SC.Al’.CTS; itaill l>eob. 
Mrrnl ilikttbtf wMftcuoof ftdmiulontpforetrUI, 
the Jodgp M*aming tli«t »n ftdmiMKin conld be 
Diode et tlie trlkl lij- thedrlrndut orhb ecnaapl 
(«) n. r Koiim 3Iundlr, 17 W. ll.. CV,. 40 


(18721, It hi'M tlmt iwlmi^siona made by a 
priMHuf** ^akil fiiniint bo lined ogainit llip pri 
wintr. Jlut in K. \. C,o<inlao. 12 \V. T. , Cr , 80 
llSrtO). jiinof of a faet ubr diBpensod w,th on the 
•dmiwion of tliu jirwoner’i* «otiii«elj in tin <ohi‘ 
of If. » Anproo/j rAun*r. 12 \V. 11 , Cr , 70 (1850). 
It WM eaxl, *iUi rtU nnee to u jiartn ular arrnngp. 
nient, “ »o for im prisoneri eon Oiwcnt to onj tiling, 
thot orrongemrnt won mxintoil to by ihp vokiln 
r*ch jinrty.’* 

(7) N’orton. Kv., 23S. 

(Nt r «1 m> doIpii to ■ C, aitlr. 



CHAPTER TV. 


Of Oral Kvidexcf^ 

Oral evidence Las been defined bj* the Act to be all atatements which the 
Court permits or requires to be made before it by witnesses in relation to mat- 
ters of fact Under enqum* (1) This Chapter declares (a) that all facts except 
the contents of documents may be proved by oral evidence, a proposition of 
law which, tboufib obvious, was lost sight of in several eases anterior to the 
passing of the Act. So it was held that oral evidence, if worthy of credit, is 
sufficient without documentary evidence, to prove a fact or title ;(2) such as 
boundaries ;(3) the existence of an agreement, e.y., a farming lease ;(4) the 
quantity of defendant’s land and the amount of its rent ;(5) the fact of posses- 
sion ;fC) a prescriptive title ,(7) a pedigree ;{8) an adjustment of accounts ,{9) 
the discharge of on obligation created by writing ;(10) m short (ns the section 
now declares), all facts except the contents of documents. 

It is an error to suppose that oral evidence not supported by documentary 
evidence, IS of no iniportanccwhatcver for the determination of the true merits 
of a case.(ll) There is uo presumption of perjury against ora) testimony, hut 
before acting upon such testimony its credibility should be tested both intrin- 
sically and cxtrmsically.flS) And in the contradiction of oral testimony, 
which occurs in almost every Indian case, the Court roust look to the docu- 
mentary evidence, inoider to see on which side the truth lics.{13) Much greater 
credence also is to be given to men’s acts than to their alleged words, which are 
so easily mistaken or misrcprcsentcd.(14) 

The contents of documents may not (except when secondary evidence is 
admissible)(l5) he proved by oral evidence because it is a cardinal rule, not one 
of technicality hut of substance, which it U dangerous to depart from, that 
where written documents exist, they shall he produced as being the best evi- 


(I) S a. antt, »» to toifimony l;y »ipo«. 

■«'« to *. 69. jnV 

(•) Ram \ -Himo S U K>, 

(wri 

(3) Kantt bural \ Ktfndtr Ki’hon, 9 W B. 
125 (IRSS) bat OoTwcl Chandtr » Ra)iih 
^V»•nn,rrf, W B (lS<i4). 133. 

(4) (hiiitk Kif/ivrt y. Surid iloStit), 2 U B , 
394 (1869) 

(5) />»n.iri .Sinjfc > I'tfhad. 12 U B 

318 (1872) 

(6) S\ro Svhnyt > OiKnlHr /fwy, 8 U U , 328 

(1867). TAntoor Prtn v A’oiroft 8 tV B , 

341 (I8b7). ilaharajah v. Ra)i>l> Annmd, 

8 W. B., Cr., 79 (1866) 

(7) J/eAarfcaii Rkan t. J/iiJii,./, hkat, 7 W 
462 (1867) 

(8) J/oA'dia v. ita^ammad, 

1 M4<i. 11. C. R , 92 (1862) 

(9) « b-mamim 


ram. I Mad. H C. B. IBS |18ai) . Bumima 
Choirdhmn x. Sutanand Fhah, B I. B . Sup. 
Vol . F B.. 3 (1863). 

(10) B<inaA(i<(ami«>raiyor > Rama Rhatlnr 

2 Vlad H. O R , 412 (1865) Cumod Gullulhai 
T Srwabfi 1 Bom H. C R , 11 (18&3). 

Dalip Smjh X Darya Rnaid, 1 A , 442 (1877) 

(cten thouyK thrre b< > Hntt»n rtvript not pro- 
duced] , t*t «. 91, M (e), piMt. 

(11) GiMxrrt Ml \ ilrjkn R-m,. Ig U R . 
323 (1872). 

OS) In tb< of Oommare. 17 U U , ( r . 

69 60 (1872). 

(13) Slmt^mal Imam « lluryntad Ghrute, 4 
Moo I. A . 403, 407 0848), *. c , 7 «. R , I*. <1, 
b" Elom S*iijh V. Ihralal Stal, 2 B. I- I!., 
P. O, 4 (1888), I c , 11 W. R , P. c , 24 

(14) 3It*T Uai'MJlah r Rtt>,y Imamoa, 1 Moo. 
I. .4.. 19. 42. 43 (18.96) 

(161 Arr a. 65, /rW. 


taddt 
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The sectiou only dcaU with the authority of agents to make admissions 
of particular facts in the suit. There is a considerable difference between the 
case where a pleader by way of compromise purports to give up a rigfit claimed 
by the client, or to saddle him with a hahilft}' that is i(ot admitted, and the case 
where a pleader makes admissions as to relevant facts iu the usual course of 
litigation, however much those admissions affect the chent’s interest. The 


Criminal 

cases. 


ob%iously iieccssaiy for the due conduct of Jitigation would so embarrass and 
thwart a pleader os in a great measure to destroy his usefulness. But no such 
undesirable results would follow from holding that in the absence of specific 
authority a pleader cannot bind by compromises strictly such.fl) 

In a civil case there is no doubt that the paityof his pleader may at any 
time relieve his adversary from the necessity of proof ; and the generality of 
the language used in this section niighf fead to the inference that this v as so 
in a criminal trial also. But as to admissions before the bearing it is certain 
that in a Criminal case they can only be used as evidence, and for this purpose 
it docs not sigui' - • • ' • n ^ 

posed that in a 
also only be mac 
to he that m a ' 

attorney or vakil) can make no admissions so as to dispense with proof, though 
a confession may be proved as against him, subject to the rulesrelating to the 
admissibility of confessions (3) In cases of felony it is the constant practice 
of the Judges at the Assizes to refuse to allow even counsel to make any ad- 
mission.f'f) lua case also of indictment for a miscleineanotir (perjury) where 
it appeared that thcattorncys on both sides hod agreeci that the formal proof 
should bo dispensed with and part of the pro.sccutor’s case admitted, Lord 
Abiiigcr, C. B , said • “I cannot allow any admission to be made on the part of 

\ c. y..A 1— .* .» J. tl.. *. .1 » _ *t j.,. QQmjsgl j •’ 

le defendant 

, . uniform.(O) 

■ ‘ ■ ’ T' -igh 


the 

ed- 


by 

* ' .. 
be prosed otherwise than by such admissions It is'uot the practice of counsel 
or vakils to make admissions in mmin.a! cases, and even if they have the 
power, they will seldom, if ever, assume the responsibility of making such ad- 
missions. Were such an admission made, the Court would doubtless in most 
criminal cases retjuire the facts admitted to be proved otherwise than by such 
admissions under the pros'isions of the last paragraph of the section. (8) As 
to a plea of guilty sees. 13, pp. 386-87. avle. 


Ml In j^n-Tjoun <sl;lion« tJ»» •iil>;nt vhirh 
itan« not tn th^ !.■« nf |'>klrnr« «lll 

frmnd trfftifd 

(2) StirlLy, K«.. Art. 81 
{3) Slrph. J),f , Art. «►. 

(4) Ififfl., v.x , loth YaI , 30/, n. «; Wi«i% K«.. 
no . Uc-K-iy. CV. Kr , l». IJl. 

IS) R.x.TlonkSJ, SC.S l'..e7S: Jtarfl 
trrrftl tlikl tbi.« wM » tsM o/ *ilm!iw/oiil«ror« trial, 
the Jodsn amsmin); that an admbdon coaV] t>e 
dimIo at the trial hy thedr/mdast orkti cmoarl. 
(«) K. T. JCar/iw J/wsdTr, 17 W. IL, fV.. 4 » 


(IS72X it uar br),| fhaf afIn»**!on< niad^ fcy a 
tuki] niniiot Lp tikpiI acairiKt lh< J’ri- 
poopf. JJiit III /f Go^nlnn, 12 W. II , CV , SO 
IISBO). [iroof pf a fatf »a« dupcnrir*! *i(h nn llir 
aiimivinn i,f thn firi«onpr’« ti)'in«pl j in tliP fa*" 
«f/f > iSnrT-fin/i rSwBrfrr, 12 U . Jt , Cr., 78 (1800). 
It »>a» aaiil, sill, rr/rn ncp to a jiartiMilar arrancp* 
rripof, »<r/ara,«pniioHPr»fttn a»«;nf to anythmif. 
that arrancPment a*», ntirl t« by fhp vakil" 
nf rath jiarly.” 

(7) Nertnii, K» , 23S. 

(Ml t, aW nolp* (i> a 8, a»lt. 



CHAPTER IV. 


Ok Oral Kvidexce. 

Oral c\'idcncc Lns been dcfmwl by the Act to be nil Rtfttcmciits wliich the 
Court permitfi or rc<]uires to be made before it by witnesses in relation to mat- 
ters of fact under cnfiuirj’.(l) This Chapter declares (a) that all facts except 
the contents of doenment.s may be proved bs- oral evidence, a proposition of 
law which, though obsioua, was lost sight of in scs'eral cases anterior to the 
passing of the Act. So it was AcM that oral evidence, if worthy of credit, is 
sniheient without documentary evidence, to prove a fact or title :(2) such as 
boundaries ,(3) the existence of an agreement, f.g.. a farming lease ;(4) the 
quantity of defendant’s land and the amount of its rent ;{5) the fact of posses- 
sion ;(G) a prescriptive title ;(7) a pedigree ;(8) on adjustment of accounts ;(9) 
the discharge of an obligation created by writing .(10) m short (as the section 
now declares), all facts except the contents of documents 

It is an error to suppose that oral evidence not supported by documentary 
evidence. is of no importancewbatever for the determination of the true merits 
of a 0080.(11) There is uo presumption of perjut)' against oral testimony, hut 
before acting upon such testimony its credibility should be tested both intrin- 
sically and extnnsically (12) And in the contradiction of oral tc-stimon^’, 
wliich occurs in almost every Indian case, the Court must look to the docu- 
mentary evidence, inordertosecon which side the truth lies. (13) Much greater 
credence also is to be given to men’s acts than to their alleged words, which are 
80 easily mistaken or misreprcsentc<l.(l4) 

The contents of documents may not (except when secondary evidence is 
admissiblc)(15) be proved by oral evidence because it is a cardinal rule, not one 
of technicality hut of substance, which it is dangerous to depart from, that 
where written documents exist, they shall be produced as being the best evi- 


<11 -S ?, ant>, »» ta teftimaiij bj »ipn«. nfr 
"nlr to » 6S, 

(2) A/vini{ur ^ HU K , 

1K8 (IftS*) 

(3) .S'urul s Jfajffti/er 0 \\ I. 

125 (18(jS) hut ».■«’ Go/urt CAui'ifr t ibifai 

MrremurJ, W 11 (IhSl), 135. 

(I) Ooiuet Ki^ori ' Xiind JfnAun, 2 U It , 
ast (1669) 

(^) /Jenno i IZ \\ It 

348 (1872). 

(6) bkfo Suhnye \ Ovftiir U“y, 8 \\ It . 328 

(1867). Thixloor fiten \ Xorab t'yvd, 8 W. It., 
341 (1807). Maharaja/t Giil.iint » Anmnd, 

8 \V. It.. Cr , 79 (1868). 

(7) UtiarfMiR Alan t. hMnn, 7 l\ 

IL, 462 (1837) 

(8) V. Sftyjtd 

I M»J. ir. C. n , 92 (1862). 

(9) Katnjni*lyif%T^vmppn \ 


ram, I 3M II C li , 187 (18tf,l). J'l/raima 
ChiyudhraiK r X^Uanand Shnh, B L. R , Sup, 
Sol , K B , 3 (1863) 

(10) Ramamadtmiara'i/ar \ Bnma lihallar. 

2M«cI It C It.. 413 (1865) Cwmon CuttuiAai 
V Harinrn, 1 Rom. It C. It., 11 (1863) . 

notip Suiyh V. Purya /’rojnrf, 1 A , 442 (1877) 
IcTwi thoueh thw bt a written rnfipt not pro- 
diic«4]. *« «. 91. tU. («), po»f 

(11) Girdknrtr l/dl JltrfAn A.y. 18 U . R., 
323 (1872) 

(12) In th< matbr of Ruomonf*, 17 \V. It., (> 
S9. 60 (18721 

(13) JfuMumal Imam s lluiy»:\nd CAo« 4 
Moo I A. 403, 407 (1848); s c,7W.R..I> U, 
67 . EIovt* S»« 7 A t. Uiralol Sral, 2 B. I It 
P C.. 4 (1868) . « c . 1 1 W, It , I*. C.. 24. 

(14) ilttr VtdoulM V. Bftly Imaman, I Mro 
I. A, 19. 42. 43 (1836) 

(ISI S-r i. 65. prW. 
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(lence of tlieir own contents (1) Bat the rule is confined to documents. 

' ' »..»•- -* 1 /T-.i id for obstn'ations, 

’goes to the weight. 
)n IS as to the effect 

of a written instrument, the instrument itself is primary e^’idence of its contents, 
and until it is produced, or the non-production is excused, no secondary evi- 
dence can be received. But there is no case whatever deciding that when the 
issue is as to the state of a cAottcf,e.g.,the soundness of a horse, or the quality 
of the bulk of goods sold by sample, the production of the chattel is primary 
evidence, and no other evidence can be given till the chattel is produced in 
Court for its inspection.(2) 

(b) Secondly, this Chapter declares tliat oral evidence must in all cases be 
direct. That is, it must consist of a declaration by the witness that he per- 
ceived by his own senses the fact to which he testifies. Thus if A is charged 
with the murder of B, and the facts alleged by nine witnesses in support of the 
’ * ’ ‘ ’ Part I, are as follows . (fl)^ came run- 

o’clock. (h) Someone screamed out at 
e murdering me.” (c) A left his house 
at Hi, vowing that he would be revenged on B for pressing so hard for his 
debt, (d) There was blood at the scene of the murder and on A's hands and 
clothes, (c) There were tracks of footsteps from the scene of the murder to 
A’s bouse, vhtch correspond with A’s shoes (/) The w-ound which B received 
was, in my opinion, of a character to cause death, and could not have been 
inflicted by himself. (?) The deceased said ‘ ‘ The sword-blow inflicted by A 
has killed me.” (A) The prisoner said to me, ” I killed B because I was des- 
perate.” (0 The prisoner told me that he was deeply indebted to B. The 
prisoner was a man of excellent character. 

All these various circumstances, statements and opinions could be relevant 
facts under Part I, and the rule now under consideration provides that, in each 
instance, they must bo proved by direct evidence ; tli.it is, the fact that A came 
running fromthescene of the murder, as alleged, must be proved by a witness, 
w ho tells tlie Court that he himseU saw ,4 so running , the fact of the screams 
heard by the second witness must be proved by the second witness telling the 
Court that he did hear such screams ; the fact of A, liaving vowed, shortly be- 
fore the murder, to be revenged on B must be proved by the third witness, 
who heard tlie vow ; so, the blood by the person w ho saw it , the footsteps, by 
tlie person who tracked and compared them; the doctor’s opinion as to the 
wound, by the doctor testifying that that is his opinion , the dying man’s 
ptatemeuts, aud the prisotiet’s confession by a petsoii who heard them They 
must not be proved by the evidence of persons to whom any of the witnesses 
flboveraentioned may has’c told what they heard or saw, or thought. 

' On the other imiid, the es'idcncc of the following seven w ituesses would be 
indirect : (H) Mv child came in and said ” I have seen *4 running m such a di- 
rection ” (0 The police told me that screams had been heard at a such time, 
(m) Father said, * ‘ I am sure there w ill be murder, for .4 has just left the house, 
vowing to be revenged on B” (n) The police said that they had compared 
the footsteps and found that they exactly fitted, (o) The doctor said that the 
man could never cut himself like that, (p) Everybody said that there was 
no more doubt, for the deceased man had identified the prisoner. (?) B'f 
wife told me the day before that .1 was heavily indebted to him. 


(1) Iht.miyi r. U y 7 I- A.', 

8 (|KT»J. 

(2) ti. X, 1C c<iT c. eiC, ei0« 

(’i.Irrktgr, J,. ftKct M to Bvtire t« {wJur*. 


liiuir* oth<*r lli»fi docunn-nl*. tif liljlor't .Vo/' 
to till X, Tayl'ir, 3 V. i K., 731 «t ji 731 ; 4* |o 
t«rol of inicrljitimia on lannrra, rtr.. 

•IT Tix fil-7 X. //•.»/, 3 n. A AH.. Mfl, 671. 
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All the ovidouce of vitncs‘'e<,(I) to {q), would he inadiiussi!»le, not becaiisp 
the facts to which it refers are irrelevant, fmt hrcnusp it is not ‘ direct,’ that 
is, not given hy the persons who with their own senses perceived the facts des- 
cribed, or in their own minds formed the opinions expressed. The only use 
that could be made of it would be for the purpose of corroborating some other 
witness by proving a former consistent Btotenient made by him at the time :(1) 
or of discrediting him hy proving a former inconsistent statement. (2) Except 
for tbc.se purposes it would be inadmissible.(3) The section, however, pro- 
aides by way of cxreplion that if the f.act to he proved is the opinion of an 
expert who cannot he called (which is the case in the majority of instances in 
this country), and if such opinion has been cxpressc<l in any published treatise, 
it may he proved by the production of the treatiso.(4) 

Upon the respective values of oral and documentary testimony, sec the 
/n/ro(fudio» to Chapter V. pojf. The prevalence of false testimony in this 
country' ’ ■’ * 

joma V. ' ' * ese 

instrume ■ ' ■ ■ to 

by a vast number of witnesses. There appears to us to be no objection to this 
testimony, beyond the observation which mav he made on all Hindu testi- 
mony that perjury and forgery are so extensively prevalent in India, that little 
reliance can be placed on it.” But all native cndencc must not he doubted. 
‘‘It is quite true that such is the lamentable disregard of truth prevailing 
amongst the native inhabitants of Hindustan that all oral evidence is ncces- 
sarilv received with great suspicion , and when opposed by the strong impro- 
bability of the transaction to which they depose, or weakened by the mode in 
which they speak, it may be of little avail. But we must be careful not to 
carry this caution to an extreme length, nor utterly to discard oral evidence 
merely because it is oral, nor unless the impeaching or discrediting circum- 
stances are clearly found to exist. It would be very dangerous to exercise the 
judicial function as if no credit could necessarily be given to witnesses depos- 
ing flirt focc how necessary soever it may be always to sift sucli evidence with 
great minuteness and care ”{C) “It would, indeed, be most dangerous to 
say that, svhere the probabilities arc in favour of the transaction, we should 
■■ ■’ ’ *11 f •> . peneral fallibility of native evidence 

which can never be maintained in this 
• establish a rule that all oral evidence 
must be discarded , and it is most manifest th.it. however fallible such evidence 


(1) St' * 157, ptwi. 

(2) Ste a 165, (3) p,fl 

(3) Cunoinghitn, Et , 38 — 40 

(4) S 60. Pronso (1) 

(5) 4 Moo I A. 100 11840) •)»<> 

X Purtop Chuadtr, 4 Moo ( A . 441 
(1849), cited in R X. TiM, 0 Bom I. R . 330 
11904). in which the High Court commented on 
the (irofitleiis generaUzntion as to the unreiw- 
bility of native tPBtimony , Buauartt Lai x J/o*o- 
fO)aA I/ttaarata. 7 Moo. J A , 107 (1858) . flamo 
">a*i Ammal \ Kulanihai .Vo/cAear, 14 Moo 
1. A., 354 (1871). \ EUihtBui.B L R.K 

n . 482 (1866) . I t;oya » CAi»"o Xaynma, 

10 Moo I A. 163 (1864). Vu«Mmu< fdun t 
J/H iramvt Btehun, II \V P. . 345 (1860). and 
Field, Ev , pp. 47-60, 57-67, where the subjecl 
IS discussed. “ It would, however, lic a great 
mittftke to suppose thst off natives of India are 
add>cte<l to these vires in which enne 


indulge and for which some districts are notn- 
iious Tlie Upper and iiiori educated elasBes «re 
as free from them as tlie svnie cla>i>es in ot)ier 
countries of e<tua 1 ci'iliration and they regret 
Iheir esiBteno among thfir levs enlightened 
fonntrvmen.' *5 . p 5ll II inugl also le re- 
membered that ( in the word of Jad-son. J ). as 
witneases ‘we have to do almost Uiiiveraallj 
with the mranrr classew . that the reepectable 
native avoids beuig made a witness, as we should 
shun the amall-pOT, and that wiloeBir*. theirfoie, 
ate Scarcely a fair sample of the population." 
R V EtaMtBuz, B L R,F B. 482 (1866). /-er 
abo Marshall R . 176. 182 

( 6 ) JfoocfAoo 6 ondM’i v Snoryp Chvndtr, 4 
Moo I A . 441 <1840). and tte observations m 
ITsse V XaBdgfoomsii Choudnatt, 11 Moo. I A.. 
187. I 8 S ( 1807 ) , .Vi/tnsro Dtl> v . £ir Ckandm, 3 
n. L. R.. r C.. S4 (18691. 
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may be, however carefally to be watched, justice never can be administered 
in the most important causes without recourse to it.”(l) “ The ordinary 

legal and reasonable presumptions of fact must not be lost sight of in the trial 
of Indian cases, however untrustworthy much of the evidence submitted to 
these Courts may commonly he ; that is, due weight must be given to evidence 
there as elsewhere ; and that evidence in a particular case must not be reject- 
ed from a general distrust of native testimony, nor perjury widely imputed 
without some grave grounds to support the imputation. Such a rejection, if 
sanctioned, would virtually submit the decision of the rights of others to the 
suspicion, (2) and not to the deliberate judgment of their appointed Judges, 
nor must an entire history he throsvu aside, because the esudence of some of the 
witnesses is incieditable or untmstwoTthy.”(3) Evidence of witnesses though 
not independent, hut not shaken in' cross-examination and accepted by the 
Judge who heard them and saw their demeanour, should uot be rejected on 
mere suspicion where the story itself as told by them is not improbable. (4) 
The whole evidence is not to he rejected because part is false. The maxim 
“ Fahu3 in unn falstis in omwi&Ms” must be applied in this country with great 
discietion:(5) for it not uncommonly happens in this country that falsehood 
and fabrication are employed to support a just cause.fC) In the words of 
the Calcutta High Court* “The Court will bear in mind that the use of 
fabricated written evidence by a party, however clearly established, does uot 
’ ii P . I* •»■>.» . 'duced 

The 

j. .ies of 

the criminal law ; but the Court should not, in a cm! suit, inflict a punislirnent 
under the name of a presumption Forgery or fraud in some material part of 
the evidence, if it is shown to be the contrivance of a party to the proceedings, 
may afford a fair presumption against the whole of the evidence adduced by 
that p iity, or at least against such portion of that evidence as tends to the 
same conclusion with the fabricated evidence. It may, perhaps, also have 
the furtlier effect of gaining o more ready admission for the evidence of his 


(1) llunvarte Lai t. iMarayah llttHarain. 7 
M<>o. I, A , 167 (183S). + W K . P. C . 128 

(2) N not to Lp fulMlilaM for 'ti 
(I foie. wr .^retman ChunJer Copal Chvailer, 
11 Moo. I. A . 28 (1866); Fan Bar v. FahradJ.a 
Mahomfl. n n. L 11, l.SS (1871); Kah CTanrfro 
T. Shibrhandra Bha'lun, 6 B. L. R., «H (1870) 
nlphtri^ T. 3la1>a\x, Fmhad. 10 I. A , SO (1882). 
R. Bam S-irnn.fi.K.. 61.6(1887). »n«l ritnl 
n< tt axxH 

(1) Bamamafit .iinnial ». Kalanikat Xotrhmr, 
U Mod 7. A.. 3.64, SSS (1871),<>tnl m JIanmaa. 
ran Srcrflaiy <•! Slalf, 23 B , 208 (IPOO)- ■"<1 
Itfh T. llir CAoaJra. 3 B. U 11 . I*. 
r . n (1869) » r . U W. R., !’. 21, 

(4) MtuiMoa 1. 4*«a,7 8 C. W. X.. 

241 (inm); * «., JHA.. 108. lie. in thb it 

oM ftUo Ix'lJ th*( tlir (Inu n|>linn of o in 

thr hrslins <i( (li'pnxiiion (AViti ilmn in Court Ih 
nu (art of tli>- rTiJiairp ;(iTm ii^ Ih^ witnrM nn 

nflirmktion * «.r., 6 Bmiii. Im R , 233 

(5) Sn tn Nortiwi, Kr,, ritxii in 

I i^Vl, I’v., nt JI. fil. Hanmantran T. ArrrMrgr of 
Bm,. 23 B , 2**7 (ll**)!. 

(6) Kmf Fara'-nor— ilaharapdi FaUnt- 

Ill Mi.o I. A , I4!>. I3il (IMlt): ir»# ». 


.VuiufllfoOBMW CToiirffOBff, 11 JIoo 1 A, 183 
(18«7). 7 W. R . p. C.. IS f ‘ In ft n«ive cMe 
«t u uot unoominon to finil cv frur case placed on 
a faW foaodation aiiU supported w part l^y false 
oulpoce, And it is not always a safe conclu- 
sion tliaf a case m falae anil diihonest in which 
wich falntn-s arc found] . Ixjnyn y. chinna 

Xosama, U) Moo I A, 181.16,3 (1864) ; [If a 
party put in ryidence in support of his title, ilooa- 
iiients p^o^^d to b. focKcd, but tl,c other rvideuce 
a.l.lucd by him „ „ot impeached, the Court. 
Ill rtjeetmg the foigid documents, will tahe the 
«iiimi«:Achc.l evidence wto lonsideralion. and 
if aalieficd, adjuduati tliireon”]. PaHaUira- 
smer t. Vealntarow A’l/ielen, 7 B I, R, 142. 
143 (1871): t7</nAtir/hf Omn v. Gooronlaa Kny. 
1 It, Alt A, 0'» (186.6), Jt,ayal J„d.yo Co. 
V. Tnnanprr,ha4 Chnar. 3 W. R , Art X, 149 
(1863). J\ullw, J/wWned v. Bunlth ihw*. Ill 
IV. R. 107 (1873). .Sr, aU Briar,, 

r. Bog 1 W. R , (1864), in 

whicU eai.e it was held that the .JudKCs should 
not have dwmiRwd the whnTe claim on llio preund 
that prrat part of plainlifT’s claim lemp sho»Ti 
to l.e untrue, none of |l rouhl U r-lm),),. 
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opponents, llul the presumption should not he pressed too far, especially in 
this country, where it happens, not uncommonly, that falsehood and f.ihnca- 
tion are employed to support n just ca!isc.”(I) If a part of the evidence of 
a witness is disbelieved, other evidence coming from the same quarter must 
ho viewed warily : hut that docs not exonerate the Court from weighing what- 
ever eWdcnce has actually hccii tendered and the mode in which it 1ms hocn 
mct.{2) In Mccr Usdoohh v, IWhtf lmamam{S) llaron Parke said : — “ There 
arc some other facts svhich arc estahlishetl beyond all possibility of doubt . 
and there is no better critonon of the truth, no safer rule for investigating 
eases of conflicting evidence, where perjury and fraud must exist on the one 
side or the other, than to consider what facts are beyond dispute, and to 
e.xamine which of the two cases best accords with these facts, according to 
the ordinary course of human affairs and the usual haliits of life ; ” and in 
another case the Pri\y Council said: ** In examining evidence, with a view to 
test whether several witnesses who hear testimony to the same facts arc worthy 
of credit, it is important to see whether they give their evidence m the same 
words, or whether they substantially agree, not indeed concurring in all the 
minute particulars of what passed, but with that agreement m substance and 
that variation in uiumportant details which arc usual/y found in witnesses 
intending to speak the truth and not tutored to tell a particular 8tory.*’(4) 
In the undermentioned casc{6) the Court observed with regard to discre- 
pancies in evidence as follows : — “No doubt It may be contended that if 
these witnesses were tutored ones, care would have been taken to see that 
they should tell the same story. Put care is not always taken or effectually 
taken, m such cases, and discrepancies arc not less inhrmativc of testimony 
because a greater sagacity on the part of the witnesses would have avoided 
them.” 

In short, oral evidence must be considered in conjunction with the docii 
mentary proofs on the record, and the probabilities arising from all the sur- 
rounding circumstances of the case ; and the only satisfactory mode of dealing 
with a disputed point of fact is to consider the full force and joint result of all 
the evidence, direct or presumptive, hearing upon the point, a precaution 
w-hich is nowhere mote necessary than m this countrj* where oral evidence per 
9e is looked upon with so much distrust.fC) 

“ The consideration of a case.” observed their Lordships m the Privy 
Council in the case of Maharajah Rajendro v. Shcopursvn Misser,{7) " no evi 
dence can seldom be satisfactory, unless all the presumptions for and against a 
claim arising on all the evidence offered or on proofs withheld, on the course 
of pleading, and tardy production of important portions of claim or defence 
be viewed in connection with the oral or documentary proof which per sc might 
suffice to establish it.” " The observance of this rule is nowhere more neces- 
sary than m the Courts of Justice in this country. We cannot shut our eyes 
to the melancholy fact that the average value of oral evidence m this countrv 


(1) Omhnila Kot't Ga"rvn(tifii Foy, i VI 
/{. Ace .\, fl9 (I86S) 

(2) Fame^mr horr y Bhani rtrthaaJ. 4 C 
"• N , 18 (1899), P C . *» to dwbrlirf of onf 
»t»fcmcnt and setting up altcmati'c caw, im 
Ctuprrtz T KtdnrHath Snrftttdhitori , S P VV X , 
S59 (1901). 

(3) 1 Moo 1. .V , 19, 44 (1636) » c * W. K , 

P. C . 26. 

(4) .Vaaa .Varaia //>rcc Pa*'*. Marsban a 
Ilrp , 436 (1862) [analjau o( ronSictmg CTidmcr 
In a Kuit kctting np a «ill}. In /(nraaitad Aoj, 


Ftm iiopal, 4 C W. X, 430 <1899), the IVi\v 
CbiiDefl speak of “sniaJJ diffe/encoe <juife eon- 
sistcnt with the truthfulness of the iritncnirs 
who, it will i,e rememhered. were speaking of 
lonienatioas some 12 or 14 jears after thej took 
plaee *' and see remarks at p 431, it. 

(8) J? T. Kafu 1‘aUt, II Horn H C’ H , 116 
(1874) 

(6) ifapiA Lulatiund \ ilitiamu! Vat}4ttruo- 

UMSU, Itt VV n , 102 (18T1 >. rrr I>r a-Laatlli Mit 

tfr. J. 

(71 m Moo. J. .V 4i-* 
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is exceedingly low ; and although in dealing with such evidence we are not to 
start with any presumption of perjury, we cannot possibly take too much care 
to guard against undue credulity. There is hardly a case invohung a disputed 
question of fact, in which there is not a conflict .of testimony ; one set of wit- 
nesses swearing point blank to a particular state of facts, the other swearing 
with equal distinctness to a state of facts diametrically opposed to it.(l) If 
therefore we were to form our conclusions upon the bare depositions of the 
witnesses, without reference to the conduct of the parties and the presump- 
tions and probabilities legitimately arising from the record, all hope of 
success 111 discovering the truth must be at an end. ( 2 ) 

In the case last mentioned the same learned Judge observed as 
follows :( 3 ) — • 

“ It is a truth confirmed by all experience, that in the great majority of 
cases^ fraud is not capable of being estabhshed by positive and express proofs. 

! duty it IS to 
1 every case. 
We do not 

mean to say that liaud can be established by any less proof or by any different 
kind of proof from that which is required to establish any other disputed ques- 
tion of fact, or that circumstances of mere suspicion which lead to no certain 
result should be taken as sufficient proof of fraud, or that fraud should be pre- 
sumed against anybody in any case but what we mean to say is that in the 
generality of , . . . _ deahag with 

questions of to overcome the natural 

presumption* a reasonable mind of the 

existence of fraud by raising a counter-presumption, there is no reason what- 
ever why we should not act upon it 

If a Judge in dealing with a question of fact forms his conclusion upon a 
portion of the evidence before him, excluding the other portion under an erro- 
neous impression that it is not legal evidence but conjecture, there can be no 
doubt that the investigation is erroneous in law, and that the error thus com- 
mitted is likely to have produced an error m the decision of the case upon the 
merits, inasmuch as it is impossible to say whether the Judge would have 
arrived at the same conclusion if he had looked into all the evidence upon 
the record without excluding any part of it from a mistaken idea that it was 

not admissible in 1 '" *.’-»*• » - 

the question of fn 
ail error in law in i 
decision on the merits.' ' 


facta by oral All {nets, oxC0pt tlio contonts of clocuniBnts nitiy be 

evmence provccl by Oral evidence. ’ ^ 

Principle . — See Introduction, nnle 
«. 8. 3 (“ enV/fn'-f.”) 

«. 3 Document.") «*. 61— GO {Proof of content of ihnmenh.] 


ID In ra-M ffl.-cl can W iri»»o to t«tl. 

ninny «ifh<Hit Uinomliting »llnp*»em »lia h»\«- 
L<Trn opponuiK tr«hmony. Sm J/nflour JftAum 
T. fliiil of I C. I.. K , fill [in vhicli ra** 

It DM argu'd ttat it iinpcnittn to find in 
fartnir r>f pUIatJS ultboutlmptarhiiif tbo bounty 


ond Yrraufy of tun Fuiofrati jifnilrrrrn of 
pOKiilon, llie .cerpUty and manager of thr Hpngnl 
Hank mpiTtiTrJy]. 

(J) Jtalhura I'anilry y [lain Jlueha, 3 B J.. 
II.. C. J.. 112 (ISOO). ,rr Jlittrr, J. 

(3j ih. p. MO 
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COMMENTARY, 

The distinction between primary nnil secondarj’ evidence in the Act pp^of 
.applies to documents only. All other facta may be proved by oral evidence. See 
Introduction, ante, where this Bcction is discussed. It is not very happily 
worded. Contents of documents may be prot'ed b}* oral es'idcnce under certain 
circumstances ; that is to say, when such evidence of their contents is admis- * 
sible ns secondary cvidence.fl] Where a fact may be proved by oral evidence 
it is not' necessary that the statement of the witness should be oral. Any 
method of communicating thought which the circumstances of the case or the 
physical condition of the witness demand may, in the discretion of the Court, 
be employed. Thus a deaf mute may testify by signs, by writing, or through 
an interpreter. So where a dying woman, conscious, but without power of 
articulation, on being asked whether the defendant was her assailant, and if 
60 , to squeeze the hand of the questioner, the question and the fact of her affir- 
mative pressure were held admissible in evidence.(2) 

60. Oral ovidonce must, in all c.ascs wliatovcr, be direct ; oral evj- 

i.t 1 ■ . dence must 

that IS to say — Ue direct. 

if it refers to a fact which could be seen, itmust be the 
evidence of a witness who says he saw it : 

if it refers to a fact which could bo licard, it must be the 
evidence of a witness who says he heard it ; 

if it refers to a fact which could be perceived by any other 
sense or in any other manner, it must bo tlio evidence of a wit- 
ness who says lie perceived it by that sense or in that manner ; 

if it refers to an opinion or to the grounds on which that 
opinion is held, it must be the evidence of the person who hold 
that opinion on those grounds :(3) 

Provided that the opinions of experts expressed in any 
treatise commonly offered for Sialc, and the grounds on which 
such opinions are held may be proved by the production of such 
treatises if the author is dead or cannot be found, or has become 
incapable of giving evidence, or cannot be called as a witness 
without an amount of delay or expense which the Court regards 
as unreasonable : 

Provided also that, if oral evidence refers to the existence 
or condition of any material thing other than a document, the 
Court may, if it thinks fit, require the production of such mate- 
rial things for its inspection. 

Principle — Tins is the best evidence. Derivative or second-hand evi- 
dence is excluded owing to its infirmity as compared with its original source. (4) 

5ec Introduction, ante, and Notes, post. 


(1) Xorton, Et , 239, tte < 6J, cl. (S), porf .VoractmAa CAor», 25 M , 20S, 209 (IlOU 
(•J) B«.t.ET.,p. 109. Jf. T. .4W«f5iA.7A. H) Ee»t. Et . | 402. cl «} . T.ylor, Et, |567. 

(F. B.), (1883), cited *1 p. 200, note 4. airte. tt . IWU. Et.. 157, Kod tn Xc.t«, porf, 

(3) OrMfilai G<nrnimtiil J c Company r 
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9. 3 (“ Oral eviJcnce."] 

s. 

a. 3 (“ Evidence.") 

9. 3 Court.") 

9. 3 (“ Document.") 


sa. 45 — 51 {Opinion mhen relevant) 
s. 51 (Grounds of opinion.) 

9. 46 (Opinions of experts.) 

9. 1G5 (Judge's power to put gueshons or 
order production.) 


Steph. Introd., 161 — 103, 170, and passim ! Stepli. Dig,, Art. 14, pp. 165 — 107; 
Taylor, Ev., §§ 567 — 606 { Field, Ev., 3S0, 381, 169, 170 ; Best, Ev., § 492, el seg., and pp 
444 — 153 ; Powell, Ev., 157 — 169 ; Wills Ev , Index, sub voc. ‘ Hearsay’ ; Norton, Ev.. 
28, 174, 237, 238 ; MftrkLy, Ev., 52, 63, 19 ; Wtgmore, Ev.. §§ 1361—1363, Index sub 
IOC. ‘ Ilcai-saj’.' 


commentary. 

Rule Tills section enacts tbe general rule against the admission of hearsay, 

blarsay “ Hearsay evidence has been defined to be, and in its legal sense denotes, 'all 
the evidence which does not derive its value solely from the credit given to the 
witness lUnisclf. but which rests also in part on the veracity and competence 
of some other person ’(1) Another definition is . ‘ the evidence not of what 
the witness l<no"8 himself but of what he bos heard from others.’ It has also 
been defined as ‘ A statement made by a witness of what has been said and 
declared out o! Court by a person not a party to the suit.' Bentbam’s defini- 
tion IS' ‘The supposed oral testimony transmitted through oral, supposed 
” ’ " ’ * * * . ’ narrating witness judi- 

. tness.’ It must be born 

, , ith reference to what is 

done or written, hut also to what i« spoken The general rule, with regard 
to hearsay evidence is, that it is not admissible, and ^\^thm the scope of 
tliis rule is included all statements, oral or written, tbe probative force of 
which depends cither wholly or lu part on the credit of an unexamined 
person, notwithstanding that such statements may possess an independent 
evidentiary value derived from the circumstances under which they were 
made, and also where no better evidence of the facts stated is to bo obtained- 
Tbe fact, therefore, that a statement was made by a person not called as a 
witness, and the fact that a statement is contained in any hook, document, 
or record wliatcver, proof of what is not admissible on other grounds, arc 
respectively deemed to he irrelevant to the truth of the matter 8tated.”(21 
“ ' ' 1 , • .1 several exceptions to it as will be seen 

33, ante. The late Mr Justice Stephen 
, , IS no evidence ’ had many meanings : its 

common and most important mcaiung. he said, might be expressed by saying 
that the connection between events and reports that they have happened i'’ 
generally so remote that it is e.xpcdic>it to regard the existence of 
the reports as irrelevant to the concurrence of the events except In certain 
rases. Another meaning is, that it expresses the same thing from a different 
point of view, and is subject to no exceptions whatever. It asserts that, 
whatever may be the relation of a fact to be proved to tlic fact in issue, it 
must, if proved hy oral evidence, be prosed hy direct evidence ; e.g., if it 
were to be provei’ *-»•.»-« »’o i . i , i ^ r^,n 

Ins /.itlicr, 71, wL 171 

that D. Ca elder ■ by 

some one who, w * ’ ! . i of 


(l) Kr., } 6T0 Ai lo 

Ihr Hut.-, t't., f 1391. lh,»n tu 

Dip mal-ll** 1.1 Ih' mil c^Titurt bp*»**» 


\pnU were ron*Uiit)/ iwWnl. 

(2) Ijiw TifivM. p. 4 , Stiy 2«J, IsoS. 
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slander) tlic speaking of tlic "'ords was the very point in issue, they must be 
proved in exactly the same way ; i.c., the fact of their utterance by tfic defend- 
ant must be deposed to by some person hearing them used. Evidence given as 


T*--- f- »- "(a) the 

— ... . . . • .on oath 

• ••>’• _ ■ .mination; 

(c) it Buppoacs some "better testimony and its reception encourages the sub- 
stitution of weaker for stronger proofs ; (d) its tendency to protract legal 
investigations to an embarrassing and dangerous length ; (c) its intrinsic weak- 
ness; if) its incompotcncy to satisfy the mind as to the existence of the fact, 
for truth depreciates in the process of repetition. ‘It is matter of common 
experience that statements in common conversation are made so lightly and are 
so liable to be misunderstood or misrepresented that they cannot be depended 
upon for any important purpose unless they arc made under special circum- 
stances ;’(1) and (j) the opportunities for fraud its admission would open.”(2) 
A statement which “ if made by a witness ’* would be perfectly relevant is, 
when so made, excluded because it is wanting m the sanction and the tests which 
apply to sworn testimony and admitted only when in respect of the persons 
making it, or of the circumslances under which it was made, there is some 
security for its accuracy, which countervails the absence of those safeguards (3) 
The exceptional cases m which such statements arc admitted are dealt with in 
83. 17-39, cn^p.(4) Oral or written statements made by persons not called as 
.witnesses, arc generally speaking, and subject to the exceptions ment.oncd, 
not receivable to prove the truth of the matters stated that is, such a statement 
is inadmissible as hearsay when it is offered as proof of its own truth. But 
statements by non-witnesses may be original evidence, and as such admissible, 
that is, where the ma^ag of the statement and not its accuracy is the material 
pomt.(5) The test whether a statement belongs to one class or the other is 
the purpose for which it is tendered. 


(1) Stfpb. Introd, 161. 

(2) Xaw Tinjf*, p 4, M*y 5nd, 189S Sti 

Dig., pp. 183—167, PowtII, Et. 167. Pbijwoo, 
Et., 3rd Ed , 187—191 . Bc«t, Et., J p. 
tt tt/j, where the pnnciple of the hearsay rule j» 
discosaed. Grealey. Et , 304 . rhlllips. Et , 142. 

(3) Phipaon, Et , 3id Ed., 189 ; Wharton, Et., 
170-178 ; Best, Et , H 492—195 , Steph. Ihg . 
Art. 14 A Note tiu , Taylor, Et.. JJ 687—606 , 
Powell, Et, 161-163; I Phjllipa, Et , 143, 
Dot d Wrijht t Talham, 7 A A E , 313, 40S. 

(4) See notes to these aeetioas : »»■ 17—31 

(sdmiasioas and confessions), 32—33 (state- 
menu by persons who eannot be called as wit- 
nesses), 34 33 (statementa made under spe- 

cial circniualnnees) To these may be added 
statementa made m the presence of a party. Stt 

t. 8. 

(5) * j , statements which are part of the era 
whether as actually constitotiflg a fact in 

iasne {« ? , a bbel) or accompanying one (sa. 6, 8), 
statemenU amounting to acts of ownership, 
as leasee, licenses and grants (s- 13). slatcmcnla 
which corroborate or contradict tha testimcsiy 
cf witneaaee (m. 165, 167, 163). Enquiries ina,le 


of, and answer received from, parties (themselTeo 
not called) tendered to the Judge to show reason- 
able search for a lost document or an absent 
person are admissible - (^. t. Bninlrti, 1 E. A 
E., 61 : ITyoll T. Baltman, 7 C A P , 636 , ttt 
notes to s 33. In some casce what is called a 
Terbal fact ("There u a category of cases in 
which a mao's icords are his afti, sometimes 
indeed the most Important acts of hia hfe," per 
Erie, J, 53iffiny T dcesifenlaf Death Co., post), 
may be admimible as origmal evidence, although 
the parlKulOTi of it may be eicluded as hearsay, 
c.g , the fact that a person made a commonication 
to another, in consequence of which an act w as 
donefff.T. ITtfliRa, 4 Cox, 92 ; if. T. nainuTijAr, 
13 One, 171), or conimUrd him on a girm inbiect 
(Shafftiiy T. Atc^denlal Death Co , 4 Jur. N. $ , 
£44), see s. 8, and Cunnmgbsm, Et , 04, or com- 
plamed of an injury (tee i. 8, diusU. (/), (f) - in 
tha case however, accordmg to Indian taw, the 
partmilan are receirable}, or bad a dispute, 
prior to the publication of a libel (s. 9, Qliist. 6). 
see Phipscn, Et, 3rd Ed , 1S3. -Ilearsay,' m 
rt. legal sen*. IS ccD&ned to that Lind of erslneo 
(whether spoken or wntteo), which does not 


W, LE 


30 
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The inteutioii ol this sectioa is to take care that whatever is offered as 
■ aeatQst evidence shall itself sustain the character of evidence. It must be immediate, 
hearsay. mediate or debvered through a medium, second-hand, or to use 

the technical expression Acar«ay.(l) A who saw, heard, &c., must be produced. 
The fact cannot be proved through the medium of B who did not himself see, 
hear, &c., but is prepared to swear that A lold him he had seen, heard, &c. 
So with respect to the fourth case, opinion evidence ; when such is admissible; 
this section necessitates the production of the witness who holds the opinion ; 
it excludes the evidence of any witness who can merely say that he has heard 
another express such as opinion. It is admissible evidence for a living witness 
to state Ins opinion on the existence of a family custom, and to state as the 
grounds of that opinion, information derived from deceased persons , and the 
weight of the evidence would depend on the position and character of the wit- 
ness and of the persons on whose statement he has formed his opinion. But it 
must be the expressiou of independent opinion based on hearsay and not mere 
repetition of hcaTsay.(2) The same rule of excluding hearsay, second-hand, 
or mediate — evidence prevails with regard to circumstantial evidence, as to 
direct eiidence Circumstantial evidence must be established by ‘direct’ 
evidence within the meaning of this section, namely, by witnesses who them- 
selves saw, &c , the facts to which they depose, and w-hich are the material for 
inference respecting the existence of the fact in issue (3) This ‘ ‘ section pio- 
vidcs that when it (i.e., the oral evidence) refers to a fact which could be seen, 
it (i.c,, the oral evidence) must be the evidence of a witness who says he saw 
it. This last ‘it’ is somewhat indefinite; but I think that this *it’ has refer- 
ence to the fact preiiously spoken of ; and I think the fact previously spoken 
of is the fact deposed to, and therefore not always the fact which it is 
ultimately intended to prove. In other words, I do not think it was intended 
liy this section to exclude circumstantial evidence of things which could he 
seen, heard, and felt, though the wording of the section is undoubtedly 
ambiguous, and at first sight might appear to have that meaning.” (4) In 
the undermentioned case (5) the Privy Council held that the evidence of 
certain witnesses was hearsay and. to use the language of the Evidence Act, 
not relevant, and should he disregarded. Where evidence, such as hearsay, 
is improperly admitted the question for the Judicial Committee is W'hether, 
rejecting that evidence, enough remains to support the findmg.(6) 


UrriTC {la rrrdibilit^ froiD the credit doe (o 

the witncM himaclf, but rett* &l<o m |>srt on the 
Trrftcity ond rornpcfcncy of aome other pcreon 
from whotn the witness may have rretiTed hw 
infonnation I'hillijia, Ur, 143. 

(1) In hu tinttf on thu Act, Marhly, J , aitya 
that the fint four paragraphs of this section ha>e 
been suppoacd to bare been intended to exclade 
that kind of rtulcore «birh U caHed heairay, bat 
that for the reason he atates rt u diflirolt to be* 
licre Ihii'. and tnoirorer hearsay would not be 
cjrlmlcl by the language here uifd For state* 
mrnts ate fact* and are so trratnl in n- 17, SO, 
pauitn. If therefore, A, a nitncm, had been 
told ionicthing by S and A were asked what D 
bad tokl Wm, the eeUenso of A wowW lefer t« a 
fact whiih would bo beard, and A U it witness 
who say* he heanl it i this section woakl therefora 
not rxctuiio It* He states that the foIIowlDg 
onirersalty recognised rule ha* been in Caet omit* 
tsd from the Act, t»i. .— ** No statement ■« t® 
the caiitmee or non-existence of a fact which is 


being enijuired into inada otherwise than by a 
witness whilst under examination in Court can 
be u9«t as evidence ” Jlarkby, Ev , fi2, 63, 19 

(2) Garuradhittt/a Prosod v. Superundhvaja 
Prond, 23 A., 37, 61. 62 (1000). 

(3) Norton, Ev., 240 The proof of the cir* 
cumstances themscleca must be direct. That is 
the eircumitanecs cannot he proved by beareay. 
Thus, if the circumstance oflcrcd m cvulenco 1* 
the correspondence of the prisoner’s shoes with 
certain marks in mod or snow, the patty who has 
made comparison and measurement most bioi- 
aelf be called; not a third party, who hiord 
from the measurer of tho correspondence. Jht 
28. 

(<1 A’mZ KanJa v. Jujgnftandko Chose, 12 B. 
I- R.. App. 18. 10 (1874), per Markby, J. 

(5) Loin Norain v. Lola Jlamonui, 2 C. W. N., 
193 <1897). 

(S) Jfolvr Sinjh T. Okvnia, 0 15. 1.. R., 405 
<1870) 
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The admUViona of a person whoac position in relation to property in suit 
it is necessary for one party to prove against another ore in the nature of ori- 
ginal candet ’ ' ’ ' *' ’ • * person is alive and lias not been 

■cited as a ■ ' i ' . ‘ : excluding hearsay evidence does 

not apply t ■ ■' • • ■ 5 party is privy, or to admissions 

which he himself has made. ' 

ral repute is admissible for t ■ ■ ' 

of the Criminal Procedure Co«' • ‘ 

the Judge may, in order to disco\ er or to obtain proper proof or relevant facts, 
ask any question he pleases, in any form, at any time, of any witness, or of 
parties about any facts relevant or irrelevant. 

The evidenec offered in a Court of Justice is of two kinds . (n) substantive 
•evidence, or evidence of facts necessary and relevant to the determination of nation.* 
the issue; and {li) evidence of facts afTcctiiig the trustworthiness of the 
by which the former evidence is prcsente<l to the Court, namely, evidence touch- 
ing the credibility of the witnesses oxainined. This credibility is the subject 
of cross-examination. Iloarsiay is alwa)*s inadmissible as substantive evidence 
whether that CYidciicc be elicited in examination or cross-examination. But 
hearsay may be admissible in cross-examination iu so far ns it touches the ques- 
tion of the credibility of the witness cxamiiied.(3) ‘ ‘ The rule against liearsay 
Applies ill strictness to the proof of the rclev.ant facts m the course of cross- 
examination just as much as to their proof by examination-m-chief, that is to 
say, a party is not entitled to prove bis case merely by eliciting from his oppo- 
nent’s witness in cross-c.xaraination not his own knowledge on the subject, but 
what he has heard others say about it, but not verified for himself. The appli- 
cation of the rule is, bow ever, obscured by the fact that the opponent is entitled 
to test the witness’s own conduct and consistency, and for that purpose to in- 
terrogate him as to statements made to him bv other persons, so that the party 
by whom the w itncss w as called is not entitlca to exclude the question but only 
to comment to the jury on the effect and value of the witness’s answer Simi- 
lar considerations apply with even greater force to the witness’s admissions in 
cross-examination of his own previous statements about the relevant facts ’ ’ (■!) 

The first proviso, which makes an exception to the general rule analogous provisos 
to the exceptions made in section 32, should be read with section 45. ante, and 
13 an alteration of the rule of English law, which docs not admit this evidence.(5) 

The treatise in order to be admissible, must be one commonly offered for sale, 
and the author of it must he not producible within the meaning of the section. 

Strictly the burden of proving these facts will be upon the person who desires 
to give such treatise in cvidcnce.(O) Section 45, ante, refers to the e\idencc 
of living witnesses given m Court. This section makes scientific treatises and 
the like, commonly offered for sale, evidence, if the author be dead, or under 
any of the circumstances specified m section 32, which render Ins production 
impossible or impracticable. The Court hos thus referred to Tavlor’s Medical 
Jurisprudence.(7) 

In regard to foreign law, section 38, ante, makes certain books admissible 
w-hich would not be probably regarded as treatises under this section. And it 


(1) Ah iluiditK T, tlaij^fftanidalkil , 5 3! , 
239 (ISSi) 

(2) R. T. r.ao,. Forehand. 6 Bom L R .34 
(1903). 

(3) S« Ga«rtiir, Loll y R, 16 C.. 210, 2)1, 

215 (1859). •• Thi* CMC is, howeyer, no sutber- 

rty lor the contention that enrh cTulcDce {hc«r- 

u kdmiuitle m eroe*-ex4min»tion, except 
under the proruions of i 145, post F jcU, Er . 
SSI . 


(4) tViUi. Er .09, 99. «e Xoteb to b 137, 

(5) Field, Er , 381 Norton, Er. , 2UO , accord- 
ing to Eogluh Ijiu, KHDtiEc treattscs afe not 
crijener, nhethrr the author le producible or 
not . CtBttr \ SiMpfiK, 6 C & U.. 74 

(6) 8. 104. post 

(7) Uahm ». J?.. 12 C I.. R , Se, 87, 89 (1882); 
followed m Harry Ckar* r R., 10 C., 140, 142 
(1693). 
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would be diEBcult to say that under the words of section 57 any books on science 
or art could not be consulted by the Judge without any restriction as to whether 
any person could be called or not (1) In respect of the second proviso it has 
already been observed(2) that the production of a chattel is not primary evi- 
dence of it A- witness may, therefore, without infringing the rule relating to 
direct evidence, give evidence with reference to the existence or condition of 
any material thing, other than a document, without that material thing being 
produced in Court. This proviso, however, permits the Court, if it thmks fit, 
to require the production of such material thing for its inspection. Under 
section 165 also the Judge may, in order to discover or to obtain proper proof 
of relevant facts, direct the production of any document or thing. 


(1) Mirkby, Er., 63. 


(S) antt, p. 45S. 



CHAPTER V. 

Or Documentary Evioencr, 

Documentary c\*idcnce means all documents produced for the inspection 
■of the Court ;(I) and the definition given of a ‘document’ is very "'ide, co%’cr- 
ing many things which would not he considered documents m the popular 
aeceptation of the word. (2) Aside from real evidence of which the Court or jury 
are the original percipient Witnesses.(3) and evidence of matters of Mhich judi- 
cial cognisance is taken, (4) all evidence comes to the tribunal either (a) as the 
statement of a witness, or fb) aa the statement of a docuraent.fS) As the 
last Chapter dealt with the mode of proof in the case of the statements of 
Witnesses, so the present deals with the mode of proof of statements which 
arc contained m documents. But documents, hemg nmnimate things, 
necessarily come to the cognisance of tnhunals through the medium of 
human testimony ; for Mhich reason they have hcen denominated dead proof 
{pTohatio Jnorluo) m contradistinction to witnesses who arc said to be fivinej 
proofs (probalio t’u'a).{C) The superiority in permanence and in many rcs- 

f iccts m trustworthmess, of written over verbal proofs lias hcen noticed 
rom the earliest times. Vox audita ■pent ; lucra satpto manrt. The false 
relations of what never took place; and, even in the case of real transactions, 
the decayed memories, the imperfect recollections, and wilful misrepresenta- 
tions of witnesses , added to the certainty of the extinction, sooner or later, 
of the primary source of evidence by their death — all show the wisdom of 
providing some better or at least mote lasting, mode of proof for matters 
w-hich ate susceptible of it, and arc in themselves of sufilcicnt consequence 
lo over-balance the trouble and expense of its attainment.(7) There is, 
moreover, often a great difficulty in getting at the truth by means of parol 
tcstimony.(8) But in the case of documents their genuineness may be shown 
by many facts and circumstances very different from mere oral evidence, and. 
moreover, the witnesses who arc to prove a WTitten document cannot resort to 
that latitude of statement which affords such opportunity of fabrication 
to purely oral evidence. There are more means of trying the genuineness 
of a written instrument than there can be of disproving purely oral evidence. 
For the truth of the transaction may be investigated by reference to the 
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handwj' ‘ ’ . . i . • 'lie paper, tic- 

alleged •’ a comparison 

of the . ich are proved 

to have actually existed at the date of its execution. Documentary evidence 
is especially valuable where there is a conflict of oral testimony as a guide to 
show on which side the truth lies.(3) Obviously the value of such evidence 
might be destroyed if the rule which required that the best evidence shall 
be given did not necessitate the production of the document itself, or an 
accounting for its absence to the satisfaction of the Judge (4) "One single 
principle runs through all the propositions relating to documentary evidence. 
It is that the very object for which writing is used is to perpetuate the 
memory of what is written down and so to furnish permanent proof of it 
In order that full effect may be given to this, two things are necessary, 
namely, that the document itself should, whenever, it is possible, be put 
before the Judge for his iuspection,(5) and that if it purports to be a final 
settlement of a previous negotiation, aa m the case of a written contract, 
it shall be treated as final, and shall not be varied by v\'ord of mouth. (6) If 
the first of these rules were not observed the benefit of writing would be lost. 
There is no use in writing a thing down unless the writing is read. If the 
second rule were not observed people would never know when a question 
was settled, as they would be able to play fast and loose with their 
wrltings.”(7) The Act therefore requires that documents must be proved 
by primary evidence (that is, the document itself produced for the inspection- 
of the Coiirt)(8) except in certain cases specifically mentioned by the Act.(fl) 
Further, the general rule is that even oral /idimssions ns to the contents of a 
document are not relevant niilcss secondary evidence is ndmissible.(lO) In 


(\) Jhinuurtf Lnl v. J/nliiwj'i //rfnnroM. 7 
Moo I .V , ISr) (ISIS). la FirM,E\ .p 6.S, n<4r. 
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rorurjanro pnrportin)! to hair Irrii rsrrantt in 
ISM iniTTnxnl on ft a(ain|>-raprr WnrinfE 
til.. |!nyal Arnii of Kiifitftnil with V H. anil n 
(roHn ftboir. Tliiii |iftpir vaa not raftnufaclur- 
r.i till I8VI, fthm Ifrr Slajmlr auumnl tlir 
(!ot< niinrnt of Inilia. Tlic-fftprr in n>r pmiouiilv 
lairr thr anin of the K»«l Inilift Compimy nitl>(1i< 
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• hoTlr rMftjKtl him. Tlir autlior ha* fth-o morr 
than nnrr ilcfrrtril forK-ru* hy thrpreamcr or 
ahurorr of thr ilotilifnii’hiiis mark imprrtian] mi 
• taml"> i««u«l l>rfiirrlhr mutiny, »rr Act XIX of 
IS-'S It woull hr irry raarto mark all atamp. 
pajirr uitli thr lUtr of Iwnr l.y mrana of an in* 

• trumriit, au'h aaia u«it t« inatk railwar tKkita, 
an<t thr ftulhi.r H n.nriiirrrl (hat (hSa aimplr rnti- 
IriTanrr ui.iil.1 tin miuli to atop fontrry I-y hifi- 
htatuiR (Irtrrtion In ft lire* Bmnljrr of fur- 
sniru It la nm-aaary In onlfdatr. ami the ilifli- 
rully cif priB uriti; a atanip «<th • fuitftUr data 
rouil l<r inrrrftwd if atanip erwlon »rro t»ft-|r 
to ftri uuit mure slrirllr for fhrir afttra than la at 
Jnrvnt thr )>lft<lhr. The rlMvk lit hlTinv till 


punhascr'a name endorttii on the atamp ii me* 
lra«. aa Sctifioiis tiftmce arc uatd. The aulhnf 
lift* dpteefrd more than one atamp render haties 
atamp-papir rrpify tn’fomeii with such ficfition* 
Dftiiua’* Too Ewat tchnnee should not be plactd 
njifui an apparently ancient document by reason 
of fheginuimiiebs of the atarnp. for, as alor«- 
8tat<d. It la well known that blank sfampnl 
I>n|>cf«. may be obtained which ciUnd for rcry 

(-‘J flkniivree Ln\ \ .Volnro/nA lUtnafPiV^ 
■iiprft. I5(i, 137 

(S| V, nntf, Introd. to ch. it 
(4) Sre a. 04, potf This rule bh upplicd to do- 
riiRirnta w ii« old as mil part of the Common Lao 
of Knglaml, Tivjlor, III , } SSO, mid eftvs tbrrr- 
ei(r.| Ikst, i:.., p J5 "The best evwirnce of 
uhuli the Kiibjcrt is rapahh ought to !«• prmiuerd. 
or Its abitnce reasoniibly accouiitrtl for, or «• 
plnin'il. before »ceoiid»ry or inferior eiidcnee i* 
meiTed." Ji'imiilaltimi i Amnaalhl 

/■eruMoI, 14 Moo. I. A , 788 (l«72)! " if the he«l- 
rTubiiee In< kept lo<k. It rnws a siiipMon that, 
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drner on wlinli the parti hai reated hli caae.” 
.Stmtlrr l. ll-trr, B ISiiig , 131 
(3) .Vac ». flt, ;nV. 

(ft) .Ve >a ftj, OJ, 

IT) .‘-teph. Introi . 171. IT2. 

(81 S. 6.'. ;W. 

(B) Ra. p.,4. 

(!«') Are nolea toa.uatr. but (lila rule »dl not 
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dealing, tlicrcforc, with documentary evidence, the substantial principles, 
on wluch the authenticity and value ol esidcnce rest should be observed ;(1) 
thus sccondarj’ evidence should not be acccptc<l without a sufficient reason 
being given for the non-production of the original ;(2) nor should documents 
be considered ns provc<l nccausc they have not been denied by the opposite 
sidc.(3) And notwithstanding the general value of documentat)' evidence, 
regarf must be had to the habits and customs of the people of this country, 
and their well-known propensity to forge any instrument which the}' might 
deem nccessarj* for their interest and the extreme facility with which false 
c\’idcnce can be procured from witnesses. Under such circumstances the 
probability or improbability, (4) of the transaction forms a most important 
consideration in ascertaining the truth of any transaction relied upon.fO) The 
use of fabricated written evidence by a party, however clearly established, 
docs not relieve the Court from the duty of examining the whole of the 
evidence adduced on both sides, and of deciding according to the truth 
of the matters in issue.fC) The presumption against the party using such 
evidence must not be pressed too fat, especially in this country, where it 
happens, not uncommonly, that falsehood and fabrication are cmploj*efl 
to support a just cause. (7) In addition to guarding against fraud care 
must DC taken that tbe documentar)* evidence is in itself admissible, lest 
documents which arc not strictly evidence at all should he used to prop up 
Oral evidence too weak to he relied on.(8) 

Documents are of two kinds, public and private. Under the former 
come Acts of the Legislature, judgments and acts of Courts, Troclamations. 
public books, and the like. They are also divided into ’ judicnil’ ; and ‘ not 

i udicial’ ; and also into “ writings of record'* and “writings not of recoTd.”(9) 
Public documents other than those mentioned m the section are private (10) 
The Civil and Criminal Procedure Codes regulate the production of docu- 
ments, (11) and the former, the discovery, admission and inspection of docu- 


•pply to *dmw»i<m* iti*ile un<l?f ». 6S, anft . tt<s 
SXthh Ibrahim t. I'armla, S Uam. U C It. ISJ 
[A party’s admuKion ss to the rantenta o( a docu- 
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the place of the dorurnrnt lUell J 
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Ram Pr>iM<f v. Rajhanaaiaa I'raaid.Z A, 743 
(1885) , V. p. 370, po^. 

(2) J?ama/a(iAmi Ammal v. fiitiaanMa. 14 
Moo. I A., 688 (1872), Ham Gopel v GorJim 
Sluarl. 14 Moo. 1 A , 481 (1872). s 84, put. 
Syud AMxu y Va'frem Ramy, 3 Moo I , 168 
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CtovdAraia. 12 W. R , 287, 288 (IMS) [Eserr 
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other before the person who disputes that dorn- 
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ments in civil cases. (1) In criminal cases it is the duty of the Judge to decide 
upon the meaning and construction of all documents given in evidence at the 
trial (2) 

There are three distinct question? which arc dealt with in the Act in 
regard to documentary evidence — (a) firslly, there is the question how the 
contents of a document is to be proved ; (b) secondly, there is the question 
how the document is to be proved to be genuine ; (c) thirdly, there is the 
question how far and in what cases oral evidence is excluded by documentary 
evidence. 

(a) The first question is dealt with in ss. 61 — 66 and is also affected by 
as. 69 and 22. Taking a. 59 with ss. 61 and 64, the result may he stated as 
follows : — The contents of a document must in general be proved by a 
special kind of evidence called primary evidence ; but there are exceptional 
cases in which such contents may be proved otherwise. Evidence used to 
prove the contents of a document which is not primarj' is called secondary. 
Primary evidciiCe is said (a. 02) to be the document itself produced for the 
inspection of the Court. Later on m the section tins is called the original 
document. The contents of public documents being provable In a parti- 
cular manner, tlusmatter is dealt with separately in ss. 74 — 78. The question 
how far Witnesses may be cross-examined as to written statements made by 
them \yithout producing the writings is dealt with by s. 146, fost. 
(b) Besides the question which arises as to the contents of a document, there is 
alwaysthe question, when it is used as evidence — is it what it purports to he ? 
In other words is it genuine ? The signature or writing, sealing or ‘mark and 
attestation where the latter is a necessary formality of execution must he 
proved. This matter is dealt with in ss. 67— Lastly, the Chapter deals 
8s. 79—90, with the presumptions which the Courts are enabled or directed 
to make in respect of certain documents or specified classes of documents 
tendered in evidence before them (c) The exclusion of oral by docu- 
mentary evidence is the subject-matter of the next Chapter to the Introduc- 
tion, to winch the reader is refcrred.(3) 

As to the stamping and registration of documents, seo Affcndix, 

ot The contents o£ documents may bo proved citlicr by 

nocuraenis primary or by sccondaiy evidence. 

Primary 62. Primary evidence means the document itself produced 

evidence illSpCCtion of tllC Court. 

Explanation 1. — AVlicro a document is executed in several 
parts, each part is primary evidence of the document. 

"IMicre a document is executed in counterpart, each counter- 
part being executed by one or some of the parties only, each 
coimtcrpart is primary evidence as against the parties executing 
it. 

Explanation 2-— TOcrc a number of documents are all 
made by one uniform process, ns in the case of printing, litlio- 
graphy or photography, each is priraaiy’ evidence of the contents 

elJ'-cU, li , O. XIII, r 11, p. 7SS.. A* 1-VU. f!alun AVr t . fA-rfey .\flro*n, 21 f.. 4:e(I6fU| 
l.r.. Il2. Ai to the rrulottwn ol (I) Ci«. J*r. fwl.. Order. XI, XU, .Mil, fj’. 

»a<l othrr moriLlc projwrfy in mminAl tatr*, Tai— *M. 

tM Cr. 1 > CftK ni»p. vn A» to opflirolun. (2) Cr l*r. CnIo. ». 21 >K 
In cl ni<lorv.nirnU mtclroo rxhlLiU, mv ('ll Ukrtil'v, Kt , S<i. S7, w* 
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of tho rest ; but where they are nil copies of a common original, 
they are not primary evidence of tlio contents of the original. 

A person U »1io\\ n to tave bern in po^aeasion of a number of placards, all printed at 
one time from one original. Any one of the plaearda U primary evidence of the contenta 
of any other, but no one of them Is primary evidence of the contents of the original. 

63. Secondary evidence means and include.^ — fieeondary 

. . . evidence. 

(1) Certified copies given under tho provisions hereinafter 

contained ; 

(2) Copies made from the original hy mechanical process- 

es which in thtimsclvcs insure tho accuracy of the 
copy, and copies compared with siicli copies ; 

(3) Copies made from or compared with tho original ; 

(4) Counterparts of documents as against tho parties 

who did not execute them ; 

(o) Oral accounts of the contents of a document given 
by some person who has himself seen it. 

Illuttrahon*. 

(а) A photograph of an original iv «<^n<tary evidence ol its contents, though the 
two have sot been compared, if it is proved, that tho thing photographed was tho ori* 
gmal. 

(б) A copy compared m itli a copy of a letter made by a copying machine U second* 
ary evidence of the contenta of the letter, if it b shown that the copy made by the copy* 
ing machine naa made from the original. 

(c) A copy transcribed from a copy, but afterwards compared with the origmal is 
secondary evidence s but the copy not so compared is not secondary evidence of the 
onginal, although the copy from which it was transcribed was compared with the 
original. 

(d) Keither an oral account of a copy compared with the original, nor an oral 
account of a photograph or machine-copy of tlie original, ia secondary evidence of the 
origmal. 

8. 3 (“ Document.”) s. 3 (“ Proted.'*) 

8. 3 (“ Pintfcnce.”) e. 3 {“ Court.”) 

8. 76-78 (“ Certified copiet.”) 

Steph. Dig , Arts. 03, 64. 70 j Taylor, Ev., |§ 15-45, 394. 42G, 550-553, cited and t6 , 

Index 6ub voc. (‘ Primary Evidence ’ and ’becondary Evidence ’) , Norton, Ev., 241. 

COMMENTARY. 

Reference should be made to the definiUon given in the third section. Coenmest. 
Exchequer tallies and wooden scores used by milkmen and bakers have been 
included m the term (1) So also an inscription on a ring , (2) or coffin 


(1) Bet, Er., J 215. 


t2| A. T. Farr, 4 F. 4 F..3M. 
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plate ;(1) and perhaps a direction on a parcel.(2) On the other hand, it ha& 
been held in England that insciiptions on flags and placards e.xhibited to 
public view and of which the eficct depends upon such exhibition bear the 
character rather of speeches than of writings and are not subject to the rules 
relating to documents. (3) 

But in a recent case it has been held there that a sealed packet is a docu- 
ment and therefore liable to production upon a subpeenad duces tecum, even 
when it had been confided to a banker upon the terms that he should not 
part with it without the depositor’s consent.(4) 

Meaning ^ Thc contents of documents may be proved either by primary or secondary 
evidence. “Primary” and “secondary” evidence means this ; primary 
e^dence* evidence is evidence which thc law requires to be given first ; secondary 
(s. eii evidence is evidence which may be given in the absence of the better evidence 

which the law requires to be given first, when a proper explanation is given 
of the absence of that better evidence.(5) Primary evidence of a document 
is defined by the Act to mean thc document itself produced for the inspection 
of the Court.(6) Secondary evidence is defined by section 63. Section 61 
lays down that “the contents of documents may be proved either by primary 
or secondary evidence” within thc meaning given to those teiras in the Act ; 
and this rule means that there is no other method allowed by law for proving 
the contents of documents. Whatever the law may have been upon thc 
subject before thc passing of this Act, the rules contained in this enactment 
must now be strictly observed.(7) 

•wSeace Primary evidence means thc document itself produced for the inspection 

IS eax of thc Court. As the law requires that the particulars of a claim should be 
embodied in the decree, recitals of the contents of the plaint made in a decree 
are not secondary evidence of the contents of thc plaint but arc admissible 
as primary evidence of thc statement of facts made to the judge as the basis 
of the plaintiff’s claim.(8) Written receipts for payments are important, but 
by no means necessary as ptoot ; not arc they of the nature of primary 
evidence the loss of which must be shownm order to let in 8econdary.(9) 

If accounts be merely memoranda and rough books from which regular 
accounts arc prepared, thc former, it has been said, can hardly be treated as 
the original account (10) Though diffewnt classes of books of account may, 
and in fact in the larger number of instances must, deal with the same 
matter, it does not follow that one only of such classes constitute the original 
document. So where entries in a ledger were tendered and it was objected 
that the ledger was secondary evidence, being merely a copy of the cash- 
book, the Court admitted the ledger cntries.fll) 

Thc first portion of thc first Kxplanation of section 62 refers to what are 
known as duplicate, triplicate or the like, originals. The expressions * ‘execut- 


(I) R y. Ur. K>.,4lh Ert. 212. 

ft J. (th<* pi*!'* btinil nmootl,*). 

(J) H. y. rtnloi,, cUmJ 3 «. * C. 7«>. per 

I-irkr. n.; R. R. Vu. «3 AU,, 6tU 

(AniT J : fontr» Uurrtlly A’orM, 3C. 4 K , 68 O 5 
Cum. y. J/wtV. IHI SUM., .Ui CAmi-r.) 

(3) R. T. //««/, 3 U. A All . 6rA: llupiion. Er., 
3rtl El . 4.SH. 

(4) R. y. /Juy* (I)iT. (Viurt). IftW, 2 K. II , 33S. 
(3) t’er Einl >>hrr. 3t. iC , in L"ta* y, lid. 

Umj a R..n‘. I. 11. 3 Q. U- (tSSC), IIS. 110- 
ftml tft Tupl'ir. Kr.. i S')!. 

(8) 8. 6.'. 

(7} Ritm I'nmtl y. R.jkmmoiit.tK I’rayoA, • .1. 


“3H, 7j3 (IKSS) 

(S) Mahomnitil itmmly Rhvg^olullt Itor’nanya 

Ap}>Tal from nriginal drert-e. Cal. H. C., No- 303 
cf 1897 (SSth Jun« 1000} ; at to Iho itaUmcnt 
of a witriMw drjiosing tliat another person garo 
rmienio Uing primary criJcnce, iro Hanfun't 
Roy V. Ram Gopat, ci(«l m nnift to a 6!5, 

10; Uanfuair Kotr v. Rharat PtfAiut, 4 C. U 

N.. 18 (1809) 

(10) Rapt I’tar^ r. SatrnJra SM, D C. 'V- 
421. 431 (100-S). tt! I. 31. aau. 
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cd in parts” and “in counter-part'* refer to the mode in which documents arc 
sometimes executed. It is convenient sometimes that each party to a trans- 
action should have a complete document in hisourn possession. To efiect this 
the document is written out as many times over as there arc parties and each 
document is executed — that is, sipned or sealed as the case may be— by n// the 
parties. No one of these is more the original than the other, and anv one of 
them may be produced as primary evidence of the contents of the document. 
IVhen an instrument is executed bj* all the parties in duplicate or triplicate, 
and each party’ ' 4 • • ... ’ . ■ • 

primary c\*idcn ' • ■ . ■ ■ ■ ‘ . • ; : ■ ■ . . . 

by one party ot ' . ■ . • • • * ■ 

'counterparts,* ^ . * ’ * ^ • 1 , ‘ ' i. ' 

and these in privity with the executing party, and secondary cvidcnce(l) as 
against the other parties.(2) Execution in counterpart is a method of 
execution adopted ANben there arc tavo parties to the transaction. Thus if 
the transaction is a contract between A and D the document is copied out 
t'vice, and A alone signs one document, whilst B alone signs the other. A 
then hands to B the document signed by himself and B hands to .1 the 
document signed by himself. Then as against A the document signed by - I 
is primary eaidence ; whilst as against B the document signed hy I> 
primary eAndence.(3) ‘ 

Second .Sipfonofion. — "A printed paper does not differ from a written 
one. in respect of both being copies ; Ibev can alike.therefore.only be received * 
as secondary evidence o! the original under such circumstances as render 
secondary evidence admissible ; lor instance, it the original is shown to be 
lost or destroyed, or to be in the possession of the opposite party, notice 
having been given to produce it. There is no more guarantee for a printed 
copy Being a true copy than a written one ; indeed being a copy at all. But 
there is a far better guarantee for a number of printed papers struck off 
from the same machine at the same time being correct fac-snmles of each 
other than of a number of Avritten papers ; for here the draftsman or drafts- 
men mav introduce differences impossible with the machine. In this case, 
each machine-made copy is accepted as primary evidence of all the others, 
infer se, and not of the onginnl from Avuich they were copied , for instance, 
if it is desired to prove the publication of a libel in a newspaper, any copy 
of the issue in Avhich the libel appeared Avould be primary cAudence of publi- 
cation m all the other copies of that issue. But if it AA’ere necessary to 
prove the original libel from Avhich the article Avns set up. the printed paper 
Would not be primary, but onlv secondary cA'idcncc of the manuscript and 
admissible only under the conditions winch render the reception of secondary 
evidence admissible.” (4) 

First Clause . — Section 70 enables certified copies of public document.s to 
be given ; and such document may be proved by the production of a certified 
copy (5) Certain other official documents especiallv designated may be also 
proved by certi led copies (G) Section 79 deals av itli the presumption as to the 
genuineness of certain certified copies, and section 8G as to certified copies of 
foreign ,udicial records. And the Cia'iI Procctlure Code(7) now giA'es the 
Court power to order product on of Aerified copies ot entries in business books 
instead of the originals when ins|>eetion of the latter has been demanded. 


(l) S. 63. ,1. (4). 

(2J T»yIor, Et.. { lid, Nortiui. E» . 'll. 
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Second C/flWse.— "The copies must be made from tbe original by such 
mechanical processes as m themselves insure the accuracy of the copy ; such 
for example as the processes mentioned in the second Ex-planation, section 
62.(1) Illustration (a) must be read with the first portion of this clause, and 
means that provided it can be shown that the original which is sought to be 
proved was really photographed, such photograph will be receivable as 
secondary evidence. Illustratton (6) must be read with the second portion 
of this clause and means that a copy of such copy (compared) is receivable 
as secondary evidence of the original and cannot be rejected as being a copy 
of a copy.(2) The reason of this rule is that the accuracy of the first copy 
being insured by the mechanical process, it is not necessary to compare it 
with the original which it will be taken to correctly reproduce; but there is 
ordinarily no such guarantee or at least not an effective one, in the case of 
copies taken from such first copy, and they must therefore be proved to have 
been compared with it before they will be receivable as secondary evidence 
of the original. An oral account of a photograph or a machine-copy of the 
original is not secondary evidence of the original [Illustration (d)]. 

Third Clause, see Illustration (c) In the first case here put, the party who 
made the copy can sweat to its being a true copy. If he is not produced, then a 
witness must bo called who can sweat to his owm comparison , or, as sometimes 
two witnesse ' ' *’ .... pupy, p,. 

the revise. le comparison made by 

one and the and third Clauses and 

/(/ustralions (b) and (c), it will appe**- * •-- 

cribod and compared withacopy is 
it was compared was a copy made 

insures the accuracy of such copy.(5) But copies of copies kept in a registra* 
tiomofilcc vlien signed and sealed by the registering officer are admissible for 
the purpose of proving the contents of the or]ginals.(6) The correctness of 
certified copies will be pTcsumed.(7) but that of other copies will have to be 
proved, v. post. This proof may be afforded by calling awitness who can swear 
that he has made the copy or a witness who can swear that he has compared the 
copy tendered in evidence with the original or with what some other person 
read as the contents of the original, and that such copy is correct. It is not 
necessary for the persons examining to exchange papers and read them alter- 
nately both wa^’s. If the document be m an ancient or foreign character, 

' «i , with it must have been able to read and 

nderraentioned casefd) a copy of a deed 
'as still on the records of the Court 
was let ill ns secondary evidence. That deed was endorsed “ copy in 
accordance uith the origiiml,” and was signed by the Judge presiding in tbe 


(I) Et. 38i. </. II. as. Act II oI 18.15 

.Vn lmpn*Mi(in o( a ilocumcnt mailc by a copy, 
mg martunc itiaU betaken without luriber proof 
to be a cnrrwt Copy.” 

(C) Norton, Kr., S13. 

(1) lb. See Halit r. Gan Ktm, 9 C.. IMS, Oft 
(1SS3) 

(4) Han /Vaoid v. HajfiunaiiJait rraaoJ, 7 
73S, 743 (IR'k'S) 5 Hf'rilar^ nf Altf/c r. J/aojlcaS- 
icor AriiAaoyyar, 28 M, C57 ; arc Taylor, Ef , 
I 1U3 I Ihr fciItoMing caMW are ito Icmgrr lam wi 
far a« Ihry relate to ropira : ITai^e Hafak* \ 
I'tmtMtami I inlala4rf, 7 Moo. I. A., 138 (1858) 
tatetum fo||..»>.I in At-Uya Hratad r Vmna 
■S'i*7. 6 II I- II . (INTti): Jeyotoam'MO HM 


X. Kvu-ar Hhan.T Vi I. R . 027 (1873) j .l/allwf 
.rlf* V. Htimali Mamai. 3 15. L. R., 54 (1800) ! 
Ham Oopnl v. Ctirtlon Stuart, 14 Sfoo. I. A . 463 
<1872) . Norton, K\ , 243 . FiclJ, Er., 387. Ercii 
l« fore the Act a copy of a copy waa rrjcctoJ : 
A-»M H'ttlanuiiJ v. Xuarrrb Siayli, 6 W. R., SO 
(1860). 

(6) R , 03 , cl. (2) , T. ante , hut a copT trail*- 
enW from & copy and aftcmanla comparcil 
milh the original vi e'cntnlary e\i.lf n«, JIluR (r). 

(B) Act XVI of IWd. ». 57. 

(7) n. 79. port. 

(8) Tajl.B-, Kr.. {| 1.1-43, Rell. yr.,383. 

(9) LnfhmaH Simjh T. I'uiio, 10 f., 753(18S9) ; 
18 1. A.. 121. 
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Court. The Privy Council accepted and concurred in thcopiniou o! the Judi* 
rial Commissiouer upon the value of tliatcopy. Iliswords were: — “There 


me, guaramce lue genuineness oi tnc copy, ^ij 

It is scarcely necessary to ohserve that proof of a copy being a correct copi) 
is no proof of the execution and genuineness, etc., of the onginal,(2) And 
secondary evidence cannot be given by means of a copy until it be shown 
that such copy is nccnrflfc.fS) The correctness of certified copies is directed 
to be p ’ ’ ,« • 1 . . 1 % »_.i »_*_ .. .. *1 T* •- *• 

Act, (5) 
of provi 
tobetr 
eorrcctucss.(6*) 

Fourth Clnute. — A counterpart is primary evidence only as against the 
parties executing it.(7) The most usual case of counterparts is that of fattah 
and lahuhat.{Q) 

fi/tA CfrtHSc.— -The person must have smi the original. It will not be 
sufficientthatheheard It being read. Moreover, it must have been tbeoriyincf. 

It will not be BufRcicnt for the person to have seen a copy. Thus, a written 
statement of the contents of a copy of a document, the original of which the 
person making the etatemeut lias not seen, cannot be accepted as an equivalent 
of that which this clause renders admissible, namely, an oral account of the 
contents of a document given by some person who has himself seen it (9) It 
is moreover, plain that even if parol evidence be admissible as secondary evi- 
dence of a document, it may. owing to its character or the circumstances of 
**■ ’ ’ upon It for the purpose of proving 

actions for libel should give the 

The general rule IS that there arc no degrees m secondary evidence and 
that a party is at liberty to adduce any description of secondary evidence he aryevi- 
may choose! J?o a party may give oral evidence of the contents of a document, 
even though it be in his power to produce a Avrittcn copy. For, if one species 
of Becondarv e^ ' ♦'‘•''’"ring oral evidence 

of a document" ' 'Vidence that has 

existed. Herr other side at the 

trial might deb • ' which he had no 

means of ascertaining. Fifty copies might be in existence unknown to him, 
and he would he bound to account for them all. Further, there is the incon- 

(ll lb. p 756. 

(-) 6’fc lield. Ev., 383, /Tqm/arf-w Canjoclf 
Lvelluf Xaratit. 5 H. C . »na Cr. Reporter, 

Act X, Ruls 23 (1S67); SAoolTnm Soolal t. Ham 
titl.ow n , 24S, 2511 (18C8), ilu$fymat Amitrotf 
T, 23 U R , -OS 

(*S75), .Ippafliira Patlar v Copala i’om'Hor 
2' M.. 674. 676 (1901). 

(2) T*ylor, Et , ] 553 . SooIhI t. 

Pant Lai, 0 W. II., 248. 250 (1868) ; XrwAKa K*- 
T. JTmAoo LaV. 14 C.. 4S7. 488 (llvS?) 


(4) S. 79. prut 

(5) Art XVI of 1908, « 57. 

(6) lluruJt CKunirr r Protunno Coonar, 23 
W. B . 303 (1874) 

(7) R. e*. £xplao«(ioD (1), oiife 

( 8 ) T. anfe. 

(9) jLauyofaf t /*yorala», T R, 139 (1863) ; 
*et Rloit (tf). 

(IP) XniAiia A'uAm t. A'ltlcri Loll, 1| C., 
4S7. 4S3 (18S7) 

(11) £9(*jr T Cruen, L, p.., 4 I*. C •57. 
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venience ol requiring ex-idence to be strictly marshalled according to its 
weight. But if more satisfactory proof is withheld, that will go to the weight 
of the evidence. If. for instance, the party giving such oral evidence appears 
to have better secondary evidence in his power, which he does not produce, 
that is a fact from which the Court may presume that the evidence kept back 
would be adverse to the pa rtywithholdmg it.{l) There are, however, excep- 
tions to the general rule. _ For the Act declares thatwhen the existence, con- 
. 1 --. - 1 .. I admitted in writing, the written 

jrigmal is a public document, (3) 
■ , , s permitted by this Act or by any 

other law in force m India to be given m evidence, (4) a certified copy of tbe 
document, but ho other lind of secondary evidence, is admissible.(5) 

64. Documents must be proved by primary evidence ox- 
Svi“ence hereinafter mentioned. 

Principle.— This rule is one of the most forcible illustrations of the 
maxim that the best evidence that the case admits of must always be 
produced (6) It is said to be based on the “best evidence” principle • but 
the rule is, however, probably older than its reasons, being a survival of the 
•loctrme of profert which nepured the actual production of the document 
pleaded.(7) 

«, 8r/Joc»».«r) s, 62 UVeantny of" pnmiry evidence.") 

K 3 {“ Protrj:') s. 65 (“ ^xeepfed cam.") 

Steph. Dig., .\rt. 05; Tftj'Ior, Kv., §5 300, 400: Diipson, Ev., 3rd Ed., 41, 478; 
Tliayer'h Cases on Evidence. 720. ’ 


COMMENTARY. 


Lord T.ntcrdcn said : “1 liavc always acted most strictly o.i tlio rule 
that what is ra writing shall only be proved by tbc wr.tiiig itself Mv 
experience bas taught mo the extroino danger of relying on the recollectioii 
of witnesses, however honest, as to tbe contents of written instruments ■ 
they may be so easily mistaken that I think tbe purposes ol jnstiee require 
the strict enforcement et the rule. (8) An additional but important reason 
for the app leation of the rule is that the Court may aeqniri a knowledge 
ol the whole contents of the instrument, which mav havi. -r 


„ , . ? instrument, which may have a very different 

effect from the statement of a part.O) This section deals .with the class of 
cases l.illnig within the rnle that a written deeument can only he proved 
by the instrument itsc ,(IO) and embraces every writing. Thus newspapers 
and nccount.hooks are the best evidence of their own contents, end therefore 
a witness cannot be asked whether certain resolutions were published in the 
iiew8p.npcr3 ; neither can he be questioned ns to the contents of his 


(1) l>uf T. Rim<. 7 M. & W , 4(12. Bmtrn \. 
UonifmAx, C C. & I'. COO; /lijt Jlall, 3 M A 
(!, 212s T»jIor. Er., U 5iO-,VO; IWI. Er. 
I 4S3 s U ill*. F.r , 2M Tlir rule Kpplirii «lirther 
the oriitmal rk»trnc<* !<’ Itorll oral f>r dornmrn- 
l»-T : T«>lor, E» , ] 6.’-f | ; ttt f g , .Vrf»« lo « 47, 

«ate. 

(2) R. 6.', »« cl. (i)-. 

(3) Mithin the rnFAnlngof *. "I, pw#, »r* > 

fAcJ (0. 

(4) B. M. tl. {/V 

(5) S. 6-3, pW ; .Vi4»* to Citol •c-rtion. 


. po*l find JnI'n 


^ IS) Tojior, Ev., $ 30(1 , 

(7) ’n..y,r’. c«k»c on 
ftJ*o 0 L«w Quart. Iley , 
cif urUtco rvithni 

41. 478 

(8) I'laccal ». 3 a 4 p., 4il . and tti 

«Wal.ona of llct. C. J.. i„ A'/rt^Arr r. ran. 


1 Evidtnce, 72«. See 
, 78 • '■ TJio aitprnoritv 
I’hijicon. Et., 3rd Dl.. 


f»J Taylor, Et., { S-vj. 
(t«) Taylor. Er.. | iW. 
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accoxmt'boolcs ; nor can a plaintiff be asked in cross-examination whether 
his name is written in a certain book described by the questioner, unless a 
satisfactory reason be first given for the non-production of the book it8elf.(l) 

And it is very doubtful whether the contents of hand bills written or dictated 
at a meeting of conspirators can be proved by oral testimony.(2) The 
provisions of this section must be distinguished from those of section 91. 

The latter deals with matters which the parties have put in writing or 
which the lawrequircs to be in writing. In such c.-(ses, except where secondary 
evidence may be given, the document is the exclusive record of that which 
it embodies. The parties arc not at liberty to resort to other evidence. All 
that the present section says is that if it is desired to prove the contents of a 
document, the document itself must, save in certain exceptional eases, be 
produced. But if a witing docs not fall within either of the classes already 
described, no reason exists why it should exclude oral evidence. For instance, 
if a written communication bo aecompanted by a verbal one to the same 
effect, the latter may be received as independent evidence, though not to prove 
the contents of the icriling nor as a substitute (or it ; the payment of money 
may be proved by oral testimony, though a receipt be taken ; a verbal 
demand of goods may be shown, though a demand in writing was made at 
the same time ; the admission of a debt is provable by oral testimony, though 
a written promise to pay was simultaneously given ; and the like. (3) With 
regard to objections as to the improper reception of secondary evidence, see 
pp. 110—113, ante. 

Oral admissions as to the contents of a document arc not relevant, unless Admissions, 
and until the party proposing to prove them shows that he is entitled to give 
secondary evidence of the contents of such document, or unless the genuine- 
ness of a’document produced is in que3tion.(4) But secondary evidence may be 
given when the existence, condition, orcontents of the original have boon prov- 
ed to be admitted iu tcritin^ by the person against whom it is proved or by his 
representative in interest (6) The rule laid down by this section does not of 
course apply to documents which are admittcil and the contents of which are 
not in dispute. For a fact which is admitted need not be proved at all (C) 

So where a party admits by his pleading the terms of an ogreoment and its 
execution, the other party is not called upon to prove the execution of the 
document or put it in evidence (7) It is further common practice to allow 
copies of documents to he tendered in evidence by the consent of all parties 
concerned. 


65. Secondary evidence maybe given of the existence, cases in 
condition or contents of a document in the following cases ; — 

(a) When the original is shown or appears to bo in the ' 

possession or power — may be 

of the person against whom the document is sought 
to bo proved, or 

of any person out of roach of, or not subject to, the 
process of the Court, or 

(1) Teylor, i 400 (5) S. #5. tL {b). porf. 

(2) R. T. Thuatoood (1R20), 33, IIo». St Tr. (8) S 08. oiile. 

*01; Tajlor. { 409. (3) BufJ-fJ* y Muneir^u Kyrtr]'. 5 

(3) Taylor, Et , { 415 , f. 69, ante Stt B., 143 (I8S0] , but a )>arty'* adm^ion ai to the 

the m Cwt, Ev., p. 282, 2nd Ed . ciMd centenU otadoenTDeot not tnede in the pleftdinga 

epproTfti m BaltAadar Fro*>d v J/aAora^oA but m a depoeition ii tecondeiy enJence only. 
eaia, D A, 3M (lS87j. SitU liraAi'm r. rarryfa, S Bora. fT. a R., A. 

(4) Sec note* to t K, a«t. G J, 183 (1871). 
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of any person legally bound to produce it, 

and when, after the notice mentioned in section 66,(1) such 
person does not produce it ; 

(6) . when the existence, condition or contents of the orig- 
inal have been proved to bo admitted in writing 
by the person against whom it is proved or by his 
representative in interest ; 

(c) ' w’hen the original has been destroyed or lost, or when 

the party offering evidence of its contents cannot, 
for any other reason not arising from his own de- 
fault or neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not to be easily 

movable ; 

(e) when the original is a public document within the mean- 

ing of section 74 ; 

(/) when the original is a document of W’hioh a certified 
copy is permitted by this Act, or by .any other law 
in force in British India, to bo given in ovidenco ; 

(g) when the originals consist of numerous accounts or 
other documents which cannot conveniently be exam- 
ined in Court, and the fact to be proved is the 
general result of the whole collection. 

In cases («), (c) and (d), any secondary evidence of the 
contents of the document is admissible. 

In case (6), the \\TitteD admission is admissible. 

In case (c) or (/), a certified copy of tho document, but no 
other kind of secondary evidence, is admissible. 

In case (</), evidence may be given as to tho general result 
of tho documents by any person who 1ms examined them, and 
who is skilled in tho examination of such documents. 

Prlaciple. — The general rule having hecn Btatecl in the preceding ecction, 
the present one states the exceptional cases in which secondary evidence 
is admissible. Some of these exceptions rest upon considerations which arc ob- 
vious. This is the case with exceptions (c) and (d). The exceptions (e) and (f) 
arc based on cons.derations of convenience. In the case of exception (ff) it is 
not. properly speaking, secondary evidence wl'ich isadmittcd in subst.tution 
; . » 1 . • . fi . 1 ’ • - • jmined 

. ■ truth. 

.... ■ . • • • . ■ ^ riraary 

evidence is out of the party’s power ; «ee Commentary, post. 


(I) IW/W *. AmmlMa,:* C. |2) Mwll'y. Ft., C7j Kt., 3nl tJ., 

43 (18M). 



[s. 65.] 


PROOF RV BECOXD.VRY EVIDEXCE. 


481 


^ C3 (J/fam'nj of " ftromlan/ ft'i'hnct.") s. 74 (“ Pnhlie documenit.") 

s. 3 Doriinitnt.") b^. 70-70, 80 [" Cfrti/ted copies.’’) 

« 3 {" Coiirl.”) 5 , {“ Presumption os to documenh 

«. 60 ("I'uhs as to nolire to produce.") enllrd for and not jrroihiced after 

s. 22 (“Orni admissions ns to contents of notice to produce.") 

documents.") 

Taylor, Ev., 4251. 4517, 439—100, 918, 919 ; Uo^coo, N. P. Ev., 7—14, IM— 150 ; 
I’hipson, Ev., 3rtl E<1., 4SC — 191 ; Powell, 591 — 599 ; Steph. Dig., Arts. 72, 118, 119 ; 
Wharton, Ev., Ch III ; Grocnlcaf, Er., §§ 91 — 97 ; Burr Jones, Ev., 197 232. 

COMME5NTARY. 


The last section having declared the general rule as to the proof of docu-^lj,„gg 
inents, the present deals with the c-veeptions to that rule, namely, the cases m condaey 
which secondary evidence may he given. Secondary' c%idencc of the contents 
of a document cannot be admitted without the non-production of the original given 
being first accounted for in such a manner ns to bring it within one or other 
of the cases provided for m section C5 of this Act.(l) By the law of evidence 
admimstered in England, which has been in a great measure, with respect to 
deeds, made the law of Xndia, the first condition of the right to give secondary 


evidence may ' . . . i • - . • 

must be laid fc 
secondary cvi( 

E roducible, as in the case ol clauses {c) and (/), 14) and ( 0 ) and (j?) ot section Ul), 
ut ordinarily it must be shown that the document is not producible m the 
natural sense of the n ord, for this is the general ground upon w hich secondary 
e\’!dence u admitted. When one of the questions on appeal to the Privy Coun- 
cil was whether secondary evidence had been properly admitted on a case that 
had arisen for its admission, such question was decided in the affirmative 
on the ground that whether the evidence offered would itself prove the malcing 
of the document or not, it formed good ground (or holding that there was a 
document capable of being proved by secondary e'idence admissible wuth 
reference to sections 65 and 60 of this Act.{5) This section is applicable to 
both civil and criminal cases.(6) 

The last four paragraphs provide what kind of secondary evidence is to be 
given in the particular cases mentioned in the section ; and in cases (6), (e), (/), 
(?) establish exceptions to the general rule that there are no degrees of second- 


(1) A'pisAna AnAori v Ktfh'vs Lot, 14 C . 486 
fl8«l. 14 I . 71 

(i) Bhubanrtuart Debt v llansaron Smrma, 0 
C, 720 (1880). *« aUo .tmrtroonnuMi 

s. Muitamvi 23 W. R, 208, 2U9, 

I’.. C. (1875) . 2 I . 87. 5rf«niti(/y (Jour T //■»*< 
A‘»W». mu n, 338 (1868), RMpmim//or.f 
C'louv{Aaniiic« ^ . Ban Lai, 1 W B , 145 (1864) . 
•'AootroB, .S-oIkI T BanLal.0\V 11,24* (1868). 
^altetmidun Koztt v. JleLir Ah, 1 U R, 213 
<1864) . Itktn CkHndtr X. Lkyrub CkxnJer, 6 W. 
1* , 2t (I86<i), Uttaorvn r. ilo5c» 

rJfaliiii,2l W. R.. 333 <1874), Jluhammai AUal 
f V. Ilfnl.,,, 3 Bom. JI. C. R , A. C. J.. 160 (1886) ; 

.41, Baltt Konnar. 11 \V. R.. 228 
'V, LE 


(1669) . A^rulna ATuAcrt t A'i«Aon Lai, 14 C , 
486 (18*7). AoMal Das x tnim ilontt, I C. I- 
R . 165 (1877). 

(3) Thu u a mattPr to be judicuUj determinfO 
the Court which trie* the case , its conclusions 

tut this head will not generally be disturbed m 
Special Appeal, SAonlrsst Sootvl v Bam Lai, 
9 n R . 249 (I86S) . st< also I/arrtpria Dtbs x. 
AaMotai DxU, 19 C, 438 (1892). 

(4) ArtsAao AtsAor, x. Aitlort Lot, 14 C., 491 
(1887) 

(5) ZacAmon Ais^A v Pum. 16 C, 7S3 (1889); 
a. e., L. R.. 16 I. A., 1*5. 

(6) r Field. Et , 386. 


31 
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of any person legally bound to produce it, 

and when, after the notice mentioned in section 66,(1) such 
person does not produce it ; 

(6) • when the existence, condition or contents of the orig- 
inal have been proved to bo admitted in writing 
by the person against whom it is proved or by his 
representative m interest ; 

(c) ’ when the original has been destroyed or lost, or when 

the party offering evidence of its contents cannot, 
for any other reason not arising from his own de- 
fault or neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not to be easily 

movable ; 

(c) when the original is a public document within the mean- 
ing of section 74 ; 

(/) when the original is a document of w’hich a certified 
copy is permitted by this Act, or by .any other law 
in force in British India, to bo given in evidence ; 

(g) when the originals coi^ist of numerous accounts or 
other documents which cannot conveniently be exam- 
ined in Court, and the fact to be proved is the 
general result of the whole collection. 

In cases (a), (c) and {d), any secondary evidence of the 
contents of the document is admissible. 

In case (6), the WTitten admission is admissible. 

In case (c) or if), a certified copy of the document, hut no 
other kind of secondary evidence, is admissible. 

In case (jy), evidence may bo given as to the general result 
of the documents by any person who has examined them, and 
who is skilled in the examination of such documents. 

principle. — The general rule liaving been stated m the preceding section, 
the present one states the exceptional cases in v.liich secondary evidence 
is admissible. Some of these exceptions rest upon considerations which are ob- 
vious. This is the case sxith exceptions (c) and (dj. The exceptions (c) and {/) 
arc based on considerations of convenience. In the case of exception ({j) it is 

, . _ .1.. \.: ;■ 5 ., r. •> t! Ott 

I , . - ' imined 

. truth. 

1. 1. ■ ■ • ' primary 

evidence is out of the party’s power ; see Commentary, 


(1) KanuSimr rmhaj w. AiMirafsUii. £6 C., t?) Marki.y, Ft., 67} rhlpeon, Ev., 3r0 Ed., 

a (JSOS). 
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K. G3 (J/Mninj of “ ^cton'hmf n-tilrnct.") e. 74 (“ JWie documenfs.") 

a. 3 (“ Z)W(fmfnr.”) 6% 7fl.70, 80 (“Crrlified coptes.’’) 

« 3 (“ Cour/.") 5. 89 (“ /’rc#um;5B’on as h documsnlt 

a. 60 to no/trr to prodi/ee.”) fttllcfl for and not jvoduced after 

8. 22 (“Oral of/m(5«i’oni ^0 ron/fii/a o/ notice to produce.”) 

doeitment^.”) 

Tajlor, i:v., 42f», 437, 439—400, 918, 019; Roacoe, X. P. J3r., 7—14, J54— ICG; 
I’hipaon, Kv., 3nl 1x1., 4SG — 191 ; Powell, 591 — 599 ; Stcpli. Di?., Arts. 72, 118, 119 ; 
Wharton, Ev., Cli. Ill ; Grccnlcaf, Kv., §§ 91 — 97 : Burr Jones, Er., 197 — 232. 


commentary. 

The Inst section having declared the general rule ns to the proof of docu- Wh«aae- 
inents, the present deals with the exceptions to that rule, namely, the cases in eondary 
which secondary evidence may he given. Secondary evidence of the contents 
of a document cannot be admitted rMthout the non-prodiiction of the original 
being first accounted for in such a manner as to bring it within one or other 
of the cases pro\uded for m section C5 of fins Act.(J) By the law of evidence 
administered in England, which has beenm a great measure, with respect to 
deeds, made the law of India, the first condition of the right to give secondary 


evideuce may be given, or. to use the technical expression, a proper foundation 
must be laid for the reception of such evidcncc.(3) There are cases in which 
secondary evidence is admissible even though the original is in existence and 
producible, as m the case of clauses (c) and (/j. (4) and (6) and (g) of section C5, 
but ordinarily it must be shown that the document is not producible m the 
natural sense of the word, for this is the general ground upon which secondary 
evidence is admitted. Whenonc of the questions on appeal to the Brivy Coun- 
cil was whether secondary evidence had been properly admitted on n case that 
had arisen for its admission, such question was decided in the affirmative 
on the ground that whether the evidence offered would itself prove the making 
of the document or not, it formed good ground for holding that there was a 
document capable of being proved by secondary evidence admissible with 
reference to sections 65 and 66 of this Act.(5) This section is applicable to 
both civil and criminal cases.(6) 

'Tj 1 , — ..r ,9 >.g 


(I) Kn^hnit v. Kuhnn Lai, M C., 486 

(I8S7). 14 I 71 

(J) BAiitaBMu-ari lirbi r Ilarttaras Shrma, 6 

C., (18S0) . «' alio iluifanat Amttroniitfr’a 

T. 23 tt. n . 208. 

1’. C. (1875) .2 1. \ . 87 . Gour r. llmrrt 

Ktthnre, 10 W U, 338 (1868), Roopmnnjoorte 
CkmrHbarante % Ram Lot. I W . B-. US (1664). 
.‘•kootmm s..atut \ . Pam Lai. 9 IV B , 248 (1868) . 

AoM« % Mikfr Al>. I W II. 213 
(1861) . liktn Chaadtr ^. £lyr«!) Cktindtr. 5 W 
n., 21 (I860), Mutmmut VRaoryn r. Baboo 
J7oiir«, 21 W. n., 333 (1874); JlakammaH Abdul 
t. ilmJ.in, 3 ISo-n II. C. H . A. C J-. 160 (1866) ; 

Al> ^ Kalu Koamar. U W. R.. 228 


(1869) , Kruhaa KvAvn r AitAcn Lai, U C . 
486 (1887) . Rakkol Da* v laita Mohk. 1 C h. 
R . ISS (1877) 

(3) Thv u a iDkttrr to be judici&Uy <l?trrminPd 
by lh« Coart which tnr* the ca.«r ; lU roocIumoQn 
CHI thi« hrvl will not gencrtlly be disturb^il m 
SiMVitl Apfical, Shoolram Sookiil v Ram Lai, 
9 W R . 249 (1868) . *ee aUo llanipria Dtlt r. 

IMt, 19 C. 438 

(4) JCruAita A’uAori t KiAon Lai, 14 C., 491 
(1887) 

(5) ». Pyaa, 16 C., 753 (1889); 
■. u r... 16 I. A.. 125. 

(6) r. FtfU. Bt.. 386. 
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ary evideuce.(l) With refeieuce to these paragraphs it will be observed that 
there IS no provision for cases in which two- causes for non-productiou of the 
original are combined as for instance, when the original is a record of a Court 
of Justice, which has also been lost or destroyed ; a case which has occurred 
more than once in India.(2) But it has been held that the rule laid down in 
this section that a certified copy is the only secondary evidence admissible when 
the original is a document of which a certified copy is permitted by law to be 
•liven 111 evidence does not apply where the original has been lost or destroyed- 
In such a case any secondary evidence is admissible (3) So where one B B, an 
official in the Sikhur Court in the Native State of Jeypore, gave evidence of liti- 
gation there between R B and one C, and said that in his presence evidence of 
a was taken by the judge, Moonsbi M M, and that m his presence the suit was 
’■ ’* ’ ’ n ' ’ ■ I i document which he swore 

me of the Court Amlas, eii- 
the handwriting and bear- 
^ , the High Court excluded 

these proceedings in the Sikhur Court on the ground that they were not proved 
according to the mode mentioned in section 86 of this Act The Privy Council, 
however, held that that section does not exclude other proof and observed as 
follows : — ‘ ‘The assertion ot B B that R B sued C and that she gave evidence 
before Moonsbi M M in his presence is primary evidence of these matters. His 
proof of the Sikhur records la secondary evidence ; and by sections 65 and 66 
of the Evidence Act, secondary evidence may be given of public documents, 
(which these are undersection 74) without notice to theadverse party, when the 
person m possession of the document is out of the reach of, or not subj'ect to, 
the process of the Court, which is the case here ” If the Privy Council held 
that the effect of B B's evidence was to supply proof that the copy produced 
was a certified copy (there being no presumption under either section 79 or 
86) and the document was admitted as a certified copy, then it was so 
admitted in accordance with the last paragraph but one of the section. 
This, however, appears for several reasons not to be the case, for amongst 
others, the Privy Council aay that no notice was necessary as the person in 
possession of the document was not subject to process But the provisions as 
to notice apply to cl. (u) only and not to cl. (c). It would appear, therefore, 
that it was held that the case fell under both clauses, and that as it also fell 
under cl. (n), any secondary evidence was admissible (4) 

The question whether secondary evidence was in any given case rightly 
admitted, is one which is proper to he decided by the Judge of first instance 
and is treated as depending very much on lus discretion. This conclusion 
should not be overruled except in a very clear case of miscarnage.(5) With 
regard to objections on appeal to the admission of secondary evidence, sec note 
below,(6) And as to the inadmissibility of secondary evidence in the case of 
unstamped or unregistered documents, tec the Appenihr. 

Although the mnctcciith section of the Limitation Act provides that "when 
the writing containing the arkiiosvlcdgment is undated, oral evidence may be 


j 

i 


0) 

{Cl El.. nsS: * «or.« >. Imr- 

Unf Lai. 7 U. II . IS [monl kwt in 
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R . Ihfll, 3111 [lent •IrrrrtfJ 

(3) A’vna-rA OJanjaJ loyVS /W/ijnt. • M. 
m (IKS.’). In iln“ m4H*T or 0 fiti»»'<«brt«i»rn 
lUr ••.Im” »n<l tlir Itrpaijja." S t’.. MS 


(IH7UJ 

(4) ItaraiiHntl Uoi/ \ itnm(!oj>iil, 4 \\. -N’-- 
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<«J rit.,| oii/<. i.ji. ICU— I3J ami 

ar4r< . oiiil ilnut .Sumn V, A'oayo 3 1\. R-, 

.177 n^eS), Ka»ht9 Salh y , ^ohfuK Chun4rr, 

IV. R , KW (ISTO] I Jamtu Fr^rrJu «. Mali“i"tJ 
10 M. 1! . 207 (1808). 
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flivcuof the time when it vfts si;'netl, but no oral evidence of tlio contents shall 
be received still this was not meant to exclude secondary evidence of the 
contents of the nclcnowlcdgment, under section 65 of the Evidence Act, when 
a proper case for the reception of such evidence is made out.(l) 


CLAUSE (J). 


The first case in which secondary evidence of a written document is 
admissible is when n document m the possession or power of the adversary, or 
other persons mentioned m this clause, who withhold it at the trial, and a no- 
*•-, *_ — j — yo. *1 - -1 \ — served, where such notice is requi- 

. ; ivil and criminal cases. In emier 

■ ' ■ ■ ■ e notice available, it must be first 

shown that the document is in the hands or power of the party required to 
produce it.(4) The reason of this rule is self-evident, for otherwise the party 
calling for the document might foist upon the Court an alleged copy of an ori- 
ginal which never had any existence (5) Slight evidence, however, will suffice 
to raise a presumption of this where the document exclusively belongs to, or 
In the regular course of business ought to be, in the custody of a paitj-served.fG) 
What IS sufficient evidence is mthe discretion of the Court. If papers were ’ 
last seen in the hands of a defendant, it lies upon him to trace them out of his 
pos8ession.(^7) When a party has notice to produce a particular document 
which has been traced to his possession, he cannot, it seems, object to parol 
evidence of its contents being given, on the ground that, previously to the no- 
tice, he had ceased to have any control over it, unless he has stated this fact to 
the opposite party, and has pointed out to him the person to whom he delivered 
it.(8) Neither can he escape the effect of the notice, by nflcricarils voluntarily 
parting with the instrument, which it directs him to produce.(9) The docu- 
ments must be traced to the possession of the party on whom notice is served 
or some one m privity with him, such as his banker, agent, servant, deputy, 
or the like. Such persons need not be served with a suhp<fna duces tecum, or 

even be called as a •" ' ••*---* willsuffice.flO) 

Fossessiou may be last seen m the 

adversary’s possess ■ lomay be com- 

pelled to testify to Its possession ,(11) or by the admission of Inscounsel :{12) or 

presumptively, by showing ” • ■ • • • • . ' *',inthe 

ordinary course of business, on the 

other hand, interpose evidei ^ ^ ' .ry evi- 

dence tendered to prove the contents of an instrument which is retained by the 


(l) Slumfrtt Xalk r Jiam (iaaJra, Ur.JK 
(18S5); ITajiliun A'orfir UkM. 11 C, 29’ 
(1888), ChaHu x I •fo'/aii, 15 51 . 491 (18'»») 
Tho contrary appear* to ha^e been held in Zmt- 
>IM« Ladli X. MdiJev flalandtr, 12 B, 2t»* 
(1887), but the report does not *how that the 
carlnr decuions were cit<d. When the date ha* 
been altered, see Snyad Gulamalt i J/i5p>«5Aoi, 
d8 B., 128 (1901). and « lOo. pr-4 

(i) Stt t 68 

(3) See Taylor. E\ . $ 4H) , ru.d Lar^nioa 

' /•<iao, 16 C, 753 (1889) 

(4) Sharpe \ 11 A E., 803 

(5) Xorton, Et , 246 

(8) Jltnry x Leigh, 3 Camp . 502 , «e also KM. 

.'/arley. 2 C A K . 143. *00 /Mnhoaearon ImU 

//arrearaa 6am<i. 6 C., 724 (ISSI) I’teaump- 
tively the doeumeiit »a m the poeaeasion ol ihe 


(7) K i. rAt*rteif<«a/. 31 Hoa, .St Tr , 767, 
758. if i /aje. »d. 089 

(8) fiarioir t. .‘flereaar.a. It 4 1', 58.1, 5t8i s 
hmghl Jfarfia. tjow H , lUI 

(0) A'aijAl T Jiarfra. (iow It , 104 
(It)) Taylor. Ev , |441 Porlndge x Voalet, 
By * 51 . 158. Barton i Payne. > C 4 (• . 620 . 
Srariair « Sleienmn, 1 t 4 1', .981 llhulm, 

ntnmri /)»t« ' ifaeMoma Snrma, 8 724 

(1881). 

(11) Beraa >. Il8<er«.5l 4 M . 215 liayer x. 
t'tUinn, 7 Exch . C39 . .\rfe- to m 128—129, 
port. 

(12) i>«arW.e i DanuU.St 4 p., *22. ee, 

* 38, mule, 

(13) T. aafe. Burr donee, Er , { 218. 

(14) liupaoa, Ei , 3nl Ed., 358, 357^ Taylor, 
Et.. ii 44(1, 441. 
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opposite party after notice to produceit, can only be admitted in tbeabsence of 
evidence to show that it was unstamped when last seen (1) A copy of a docii- 


ever had the document is not sufficient to justify the omission of the processes 
the law provides for Im testimony, and his being called on to produce the ori- 
ginal. If a Judge IS satisfied of a plaintiff’s inability to produce an original 
pottah on which he relies, he ought to allow secondary evidence to be given of 
the contents of the document, but heshould be satisfied, on reasonable grounds, 
that the evidence gives a true version of its contents, and he should require 
RufTicient evidence of the execution of the pottah.(2) 

Any secondary evidence is admissible in a case falling within clause (a). (3) 
Secondary evidence may also be giv eii when the original is in the possession 
or pouer of anyperson who is out o/ reach of. or not subject to, the process of the 
Court (4) No notice is required when the person m possession of the docu- 
ment is out of reach of, or not snhjcctto. theprocess of the Court (5) If a docu- 
ment he deposited in a foreign country and thelaus or established usage of that 
country will not permit its removal, secondary evidence of the contents will be 
admitted, because in that case it is not m the power of the party to produce 
the original. (6) But ordinarily, being filed in another Court, is not sufficient 
reason for nou-production.(7) Any secondary evidence will be admissible. (8) 
The third case in which secondary evidence is admissible under this clause 
IS when the original is shown or appears to be in the possession or power of nnv 
^^rrson IfQolhj hound to protluce tt. The construction of these, as of other words 
in this section, raises difficulties which it is not easy to satisfactorily solve It 
is therefore necessary m the first place to state the English law upon the sub- 
ject of the admissibility of secondary evidence where the party served mth 
notice to produce a document is not compellable to produce it in evidence 


The general rulcvhich requires primary evidence assumes that :t can be 
given ; when it cannot, secondary evidence may beaddneed. So where a party 
calls fora document in the possession of another, which document the latter 
is entitled to refuse to produce on the ground of privilege (r.« . as beinirhis title- 
.lccd).(£l) secondary evidence may be given of the document as everythin-' 
has been done to obtain it.(lO) TJie English rule on the point has been thus 
summarised. Secondary evidence may be given of the contents of a document 
when the original is shown or appears tobe in tho'possession or power of a 
stranger not legally bound to produce it. and who refuses to produce it after 
being served with a subprena duces tecum, or after liaving been swofn as a wit- 
ncssaml asked for the document and having admitted that it is m Court (11) 


ni SfUftOfiH'in KfJr/jltmn. 2 M, 

(IRSni. 

(2) .SArvilrirm iVol hi fiam l^t. 0 IV I'., 

;is (ii5(i«i. 

(II S M 

(1) /.Vli Mm. 0 f'., 019 (IRS1): 

T 1 I'or J Jl , 20S 

(moi In ». 30 oi .yt n -r lau. it ihp 

il.irumrnt lh«l tnu»t ?»■ out cf Ih." promw of thp 
I oiirt , it la Ilir prrmii In nhoM- iMHwculnii 
It ». 

(S) S M, r| n Irnm «. OS {•hich k not linp. 
|iil^ vnnti.l in till* rnpn'd it fniglit !■« 
that vaa urrraaorj • tti la«t para of <-!• 

(a), and HJl' ». Caa A'l-. 0 a, M9(l»<ll 


(01 Harnal,it v /laJlit, 4’ Cli IJ , 282, 201 . 
rVaapin > 32 I. .1 , 1* A 51 . 109 ; AUivn 

» Famuof, l (• >I A It . 277, 201, 2!l.* ; 
l>ia.iR<ia, in Et. I! , 017. Quillfr ». Jort^, 14 
r. R . N. S , 747 .Srr 14 A 15 \ >c., c. 00. 

(7> .Wma(/y O-nr » llarir hKinrf, 10 U, 
R. 33S (IHOh). 

(8) s. as. 

(»> .Vm m 1311. 131, /»>V. 

(HiJ IIMtr,l y A'niyAr, 2 E* 1 1. 12, prr l’iirl< . 
II.; .Vnyrr r ni-rntn/i. i,| , 4'n, 4111, 411, prr Tot. 
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Further, according to English law, the disobetUence of a person served with a 
duers tecum will not render admissible secondary evidence of the con- 
tents of the document s\hich he is called upon to produce.(I) Todothis tliu 
witness must be juttifici in refusing the production, for othensise the party will 

I 1 •„,» j ,n\ ..I ... . (jocument is s\ith- 

idaryevidence may 

’ • _ ' ' ■ ■ • ; • as claiming a lien 

upon it, (3) secondary evidence of its contents cannot he reccis'ed provided 
the party tendering such evidence be the person liable to pay the solicitor’s 
chargcs.(4) Hut a witness will not be allowed to resist a subpann duces tc'uin 
on the ground of any lien he may have on the document called for os evidence, 
unless the party requiring the production be himself the person against whom 
the claim of lien is made.(5) 

A solicitor who has not acted for cither of the parties to an action may be 
summoned as a witness on a subperttn duces tecum and compelled to produce 
documents on which he claims a lien (G) He will also be ordered to produce 
to the trustee of a bankrupt documents over which he has a lien, but which are 
o' i’ • kriip* '!) \V’ . - -*|*=’ •; ’..-t*’ it the retention 

l.v l.'s . || < 0 . o> • i.‘ • ‘ • l.iiit * lies Y.'pii' i embarrass the 

l.’i 'i' ' III ''i, n!'t > 'I'li |■■.r ni -• !•“« '.*• t • i' dii'T ■ ■) the papers on 

payment into Court or security givon.(8) If a solicitor has a lien over 
documents belonging to his client, he is nevertheless bound to produce them 
forthe benefit of a third person, if his client would have been bound to do 80.(9) 
The question then arises how far such rules or any of them are applicable 
under this Act. As already observed no construction of this clause is free from 
difBculty.(lO) In the first place it must be noted that every person summoned 
to produce a document must, if it is m his possession or power, bring it 
to Court, notwithstanding any objection which there may be to its production 
OP to itsadmissibility. The validity of such objection isa matter to be decided 
on by the Coutt.(ll) Assuming the present clause to have reference to that 
class of documents only which a person is not justified m refusing, on the 
ground of privilege, to produce ; in other words, documents ivhich a person is 


(I) Jin, Cell y.Oilh,. 1 Y a <’, E’C «, IM 

(J) E 1. Uanlaiihlj/, 2 E 4 B, 910, T«jl«r. 
Kr . I 4S7, by ftri ftctioii lor dam&gcs fit Art* 
XIX of 1853. I 20. X of 1853, > 10 (Uabplily for 
d»magr» on failure to gi»c evidence or jirodurr 
n docament) 

(1) Set ContrAct Aet, t 171 . l>a> Kafurint 
V. Xarranji Wal)i. -I B . 333 

(4) Allrirney.General v Aihe, 10 Ir Eq . IT 

x. s . 309. 

(5) Tajlor, Ec . $ 45S, And ca-.n Ihrrv ertr 

|6) He Uatcit (I89S), 2 Ch . IS 

(7) He TUeman (1880). 13 Oi U. SS5 

(S) Re FoittT (1904), 116 L T. J . 388 

(9) Re Laurence (1894). 1 til , 556 

(10) In Norlon, Ev.. 214, 216. Jl«, it ai>|«ar. 
to be considered that the clansr ought, and was 
meant, to run ‘ if any person nnl legally bound 
to produeo it,” the wotd “ not ” havmg Wa 
omitted by accatent. Mr Markby also thinks 
It probable thst the word ‘ not ' has boon oraitled 
by mistake, though be ccuicedes that no question 
of there being any mi*print in the .kelfc-enis to 
have been raised m thn country: Ev. Act. p- 


5S, V. If tills ho correct, the clau.e would 

(brn be la agreement with the rule of English law 
as above atatnl, and there would be so difficuttiea 
of conatrucfion on the pomti hercafterdealtwith. 
One point of variance from English law u, how- 
ever, euggested, by Mr Xortoii as ansing out of 
a laUr portion of the section, i>: , that whereas 
under that law, where a personrefuw* to produce 
a document which he u legally compellable to 
produce, (he |>*rty calling for the document can- 
not give secondaiy evaieuce and has no remeily 
except as agamst Aim , on 'he other hand, under 
(he Act such a ca>e uu) liai r been provided for 
•n the eecood portnn of cl |e) dealing with in- 
ability to produce m reasonable time The 
learned author taya rerbapa undir thi*. tu<j 
[cl (r), portion lefemvl to. evyraj, a party miglit 
give oecondary evalenre of a d'lcument which a 
person having ao legal right t» refuse the pro- 
doction of, neverthelew, refuses ca noliee to pro 
dace." lb , 248. 

(lIjS. I«2. porf, Jt. v.iuyf (1908), 2 K. 1! . 
333. £.▼. LorA JfAte /.■««« (]&39), 7 I>ow..t93. 
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legally bound to ^ 
person does not 
document if it be 

ment, be being ex concessts legally bound to produce it, and its non-production 
being therefore unjustifiable, secondary evidence will be admissible forthwith 
upon such non-production, under the terms of this clause. It will appear, 
therefore, that the English rule abovementioucd according to which secondary 
exddence is not admissible of adocumeut which is, without justifi.cation, withheld , 
is not law under this section.(l) Much, however, may be said in favour of a 
departure from the English rule upon this point. It may he argued that it is 
not reasonahlc that a party’s right to give evidence, should be taken away by 
the wilful, negligent, and possibly fraudulent refusal of another to produce a 
document w Inch the law requires him to produce It may he that the person 
refusing to produce the original does so at hia own peril and is liable to an action 
for damages in which he may be required to make good to the patty calling 
for a document tbc loss which he has sustained by its non-production. A 

_ itfor 

ty of 
pos- 
in of 

straw. On the other hand, the danger of collusion must not be overlooked. 

The question, however, next arises whether the act has made any, and 
if so what, provision for the giving of secondary evidence of documents wbieh 
the person in possession is juslt/ied in refusing to produce. If, for example, a 


one, (4) may secondary cvideir* ' '' • " 

for the Original as he would be 
lish rule abovementioned t A 

stands, the person so summoned would not be a 'person legally hound to 
produce.' It has been suggested that m such case he is not qua such 


(0 sir. Blarkliy ifty» (Dr. /Sri, p. 68) • Wf 
lutrr now to enimkl'r (. AS («), an<) lo UDilrrrlund 
thU «<• tnti’<t irlrr fo flu* Cf*!* of fSrii I’lwt- 
«lorr. That Coilc oiilv of iv notirc In jiro- 

dun dnriiTnmt^ ill rrunnction *it1i their iiro* 
diictinn tr/>irr the trial aolhni they may 1 k> in- 
apeclnl and prejiaratioil maile to meet them'' »0 
XI, r. 16. p. 76S.) “ Still It ran hanlU lie doobt. 
ed that if .f and /i nrrr m liliBat|i>n and .( «>re 
to yire /! tiolirr to pmilote ft dociimml m the 
poKi'Vninii n( H at the trial, aivi It dal not do n>, 
tho Court WOTiH roii.idrr Him to I.e tvaannable 
fiotirr nUhm llir meaninsof ■ R*l amlnoaVI admit 
armudarr rvalence utiiter the Hrat riauv. a. OS 
(o) Fo acain i( Uie dortimriit ftrre nid In the 
po««'«oi„n o( .1 or I! but of C, ft tbinl persim. 
and <■ wrrr out of rrarb. eTairDto 

eouH l>e itfoilnrnl lalllioiit any notice of *ny 
kind [». tes (al, rl. fl. «. 66] Ibit aui'p<M> C U 
•ilhln tra'b and auhpft to the imrraa of the 
Court, Ily tbe Ciale of CItiI Prondore, O. X'l, 
r. I. p. t'.'S, a aumtia'rw to prt»lnre the dnro. 
mml niu<t U iMun). and If it l< n<d then 

proceeilmsft may, lie laVen to eoin|a-l C l« 
the doennirni. and ipeeUI powera are 

\ 


grantnl for that purpoar If, Jiowrrer, ve 
ftte to takr the Mords ‘ of any person Icpally 
boiifKl to pioduee it ' M they stand, there u jin 
nocewiity to take nny etppa to procure the pro- 
duction of the doctinirnf, t,* »eeondar\ eMdenco 
of it at onco bciomca ndmisuhlc. 1 can hardly 
l>»Iw»c that tint la nhat «aB mtcndrtl. I think 
It pmbabU- that the word ‘not ‘ lias been oniit- 
twl hire by mieloltc, and thnt the laae mteiultrl 
to dealt «i(Ii hero la the efts® of a person nho, 
though witlim reacli of tho Court, la not IcRall.' 
•round to prodiuo the Uocnmtnt Several meli 
case, nee mentiounl m w. ICd-ni Thin -Hould 
lie ^uitc mlellijciUe and in occonlanco with 
Encli'h lii». It rnont, howevir, lie mlraifteil 
that no rjuietion of Ihere beine anj misprint 
m tbe All peiMia to bavi- iM-cn rawivl m India; if 
there H no misprint then, if jn the ciwo «boM- 
pot, V. lirvMiiK l»Tii .uinmomd to proiluee flu- 
document, nmil' to o1<y it, ►'•eonilory evwletirc 
h at oner ailmie.il.Ie - 
(2| S. IflJ. |.«r 
Ol .See M. 1311, ni. p-w. 

(1) .s iti:. 
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production, ‘subject totlic process of the Court,’ (1) for be ennnot be com- 
pelled by the Judge to produce the dociiment.(2) Hut this is open to the ob- 
jection that by section 60, clause{6), no notice to produce is necessary where a 
person is ‘not subject to the proecssof the Court.’ And not only is it difficult 
to suppose that notice would be excused in such a case, but such notice would 
clearly be necessary in order that the document be produced for adjudication 
by the Court on the question of privilcRe, and moreover the last paragraph of 
this clause expressly and plainly requires such notice to be given. Another 
construction is that which reads the words ‘legally bound * ns mcamiig legallv 
bound by virtue of the suhjxenn to projiucciii Court. The clause would in such 
case include all persons in possession of docurnents which they are summoned 
to produce, whether those documents be privileged or not (section 162). But 
this construction is also open to objection. ‘ Produce ’ in this clause seems to 
mean to produce iH evidence, for section 1C2 makes a distinction between* bring- 
ing to Court’ and * production.’ Further, a person is only legally bound by 
virtue of a process of Court; e.y., a. siihper ^ * 

from a -parly such os a ‘notice to produce’ 

‘ notice by a party or the attorney of such ^ ^ ^ 

attorney strictly speaking creates no legal obligation. The only penalty, if it 
be one. attached to refusal to produce on such a iiotu e, is that secondary evi- 
dence may be given. Iftheu ‘ legally bound ’ means legally bound by virtue of 
the subpecna. it is plainly unnecessary to give a person already oflectcdwith 
notice to produce by virtue of the subptcaaany further notice to produce 
But the section would then readier of any wtson subpernaed to produce it 
and when after the notice meutimied. cte.” On the other baud, this argument 
is weakened by the fact tliat there has. in respect of another matter, been a 
clear error of draughtsmanship m the last paragraph of tins clause 

Mr. Maikby says that if the word ‘‘not” has been omitted m the fourtli 
paragraph of cl. (o) then by the e.xpress proMsions of that section secondary 
evidence is admissible, and this is also the English law (3) By implication, 
therefore, he would consider secondars* endence inadmissible under the clause 
as it now stands. And this also appears to be the view taken by Mr Field, 
who says that ‘ ‘ as section 65. cUuse (o). para. 4. adnnt.s secondary evidence of 
the existence, condition or contents of a document only when a person legally 
hound to • ’ ' ' ' • . ’ • . 

owner no i 

documen 

If this ht . ' ’ 

Secondary evidence of a document in the hands of a stranger, who is not 
Compellable by law to produce it, and who refuses to do so.” (4) 

If the case is not covered by the words of the section according to those 
constructions already given favouring the admissibility of secondary evidence, 
there has been either an intentional or accidental omission to provide for the 
admission of secondary cMdence under the circumstances mentioned It is 
difficult to assign any reason for its intentional omission For the effect of 
such omission should be to establish a rule contrary to English law , and to the 
general principles controUmg the reception of secondary evidence, which might 
in many cases cause serious and unreasonable injurv to a litigant If, there- 
fore, It be held that this section does not make provision for the case 
mentioned, it may perhaps nevcrtlieless be held upon the Enebsh cases and 
the general principles and considerations adverteil to. that where a jfbrson 
is justified in refusing to produce a document on the ground of privilege, 
secondary evidence inav be given bv the partv calling for the document, for 


(I) UhitW .•Sns'i'-Iti'liAU r««lc-» II. ^**2. lai E» Art, Pi 

(J) S. IM. y,.i <<l FnAI. Kr.. on. 
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legally Loimd to ’ ' 

person does not 
document if it be 

meut. be being er coucessis legally boniid to produce it, and its non-production 
being therefore unjustifiable, secondary evidence will be admissible forthwith 
upon such non-production, under the terms of this clause. It will appear, 
therefore, that the English rule abovcmentioned according to which secondary 
ciidenceis not admisMblcof adocuraent which js, without justification, withheld, 
is not law under this scction.(l) Much, however, may be said m favour of a 
departure from the English rule upon this point. It may be argued that it is 
not reasonable that a party’s right to giv'e evidence, should be taken away hy 
the Wilful, neghgent.and possibly fraudulent refusal of another to produce a 
document which the law requires bini to produce. It may he that the person 
refusing to produce the original does so at his own peril aud is liable to an action 
for damages m which he may be required to make good to the party calling 
for a document the loss which he has sustained hy its non-production. A 
remedy of this kind would, however, mmany cases be illusory. Thus a suit for 
several lakhs of rupees might be dismissed or decreed owing to the inability oi 
the parties to give secondary evidence of a document, while the person in pos- 
session of the original agaiustwhom an action would he might be a man of 
straw. On the otliei hand, the danger of collusion must not be overlooked. 

The question, however, next arises whether the act has made any, and 
if so what, provision for the giving of sccondarv evidence of documents which 
the person in possession is mxcfusiiig to produce. If, for example, a 

p,.,.,. . .-1 .• 1 r'.- ••. •■if,.. , -i].., 

. .• !• • I v' t . 1 ■ : . • . i’ . I* ,, , . I 

one, (4) may secondary evidence, m eueba ' " 

for the original as he would be undoubtedly 
lish rule abovcmentioned ? According to tl 

stands, the person so summoned would not be a ‘person legally bound to 
produce,’ It has been suggested that lu such case be is not ijwa snob 


(I) Mr. Markby ia.v» (Kt. Act. p. 69) ‘W- 

htrr now to connvlcr •. CS (o), •nU to uni|cr«tAn<t 
Ihu mu»t refer to tlic Cclc of Cnl I'roct 
dorr. That f exit* Oiil^r rpcnl.* of n notice to pro- 
duce document^ m c(<nnectH>n with their ]Wo- 
ductinn It/ort the trial »othat they iii»y Ik- in. 
upcctol And piriwirntion miulo to meet them ” tO 
XI, r, IS, p. 70S ) ••.Mill it conhAnllv W donbt- 

cd thAt if ,f nnd II vre in liliKotion anil .f were 
to (tiro II notice In prmliicc A doenmonf intho 
pon<-Miiiii of 11 nt llic Inn!, awi l! lUt not do m, 
the Court wouH cori.Micr thw to l»n it.ainnali1c 
not ICC within the mcnniiisof • OAnmlnonU admit 
•ewwidary eswl»nc<* uiuliw the 6f»t claw. a. 6S 
fu). .‘io nenm if thr d'X-unwnt were not m the 
|,n>wui»ii of .1 or fl hilt of C, a thuil pernnn. 
and C werr nut n( rrni b. lernnlary rvUettep 
coutl Iw proliiciil wilhniit any notlcp nf an} 
bind p. AS (nl, il. n, I. Ril] Bat auppiwn C u 
within rra-li and P'lhji'Ct In the pmrCM of the 
Coiirt Bv the C‘*lo of CStii Proordorn, O. Xtl, 
r. I. p. 7IW, a »uinmi'n« to prrxlw** the dorq. 
ment niu«t l« and if it U niA olp'jrtl. Oirn 

jifomHlinya rnav. |p Calcn to Pompcl C to 
fpnlD'-c thp d<wnnvnt, atHl apcclal pnwwri am 

\ 


IjrantcJ for that iiurpoae. Jf, howerer, wt* 
aic to taitc the wcriU ‘of any peraoii lcRall\ 
hound to produrc it ‘ an they atand, there w im 
noCBMity to tnhe any atepa to jiroeurc tlie pru- 
duetion of the document, a< aetiindary eMdenco 
of it ftt once betomea admlaaibh. I cnn hardly 
lielK.ip that Ihu la what waa intendeil. I tliiiil. 
It probable that the word ‘ not ' haa been omit- 
teil hire by mwtahe . aud that the ease mtendu! 
to !<• dealt with hcie la the case of a pi raon who, 
thou|ih wrtfiiii rcncli of the Court, it not legally 
iKMind to prndiHo the iloiumtnt Seicral amh 
caaea are minliotifd III M 12d-ni. 'PhiK would 
lie «iiilte intilliKiUe aud u\ aeionlanee with 
Knplwh law. It nin«l, howercr, lie odraitteil 
that no quitition of fluro Ixiiic »ny miaprmt 
m the Act airma to h«M- Imtii rai»itl iii India i if 
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■loemRenl. ornili to oity il. urondary riainm 
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(») R. in.’, j-r. 
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production, ‘siihjcct totbc procesn of tlic Court,’ (1) for he rnnnot he com- 
pelled by the Judge to produce the doriiment.(21 Hut this is open to the o}»- 
jection that by section 6G. clause (ft), no notice to produce is necessary where a 
person is ‘not subject to the process of the Court.* And )iot only is it difTicult 
to suppose tliat notice would lie excused in such n case, but such notice u ould 
clearly be necessary in order that the document lie produced for adjudication 
b)’ the Court on the question of privilege, and moreover the last paragraph of 
this clause expressly and plainly requires such notice to he given. Another 
construction is that v\ Inch reads the wortls * legally hound ’ ns meaning Icgallv 
bound Ay virtue of ihr subptfun to projliicc tn Court. The clause would in such 
case include all persons in possession of documents which they are summoned 
to produce, whether those documents be privileged or not (section 1C2). Rut 
this construction is also open to objection. ‘ Produce ’ in this clause .seems to 
mean to produce I'n evidrnee, for section 162 m,akcs a distinction between ‘ bring- 
ing to Court’ and * production.’ Further, a person is only legally bound by 
virtue of a process of Court ; c.j., a subp^rna duces (cciim. Process emanating 
from a party such as a ‘notice to produce* in its technical and English sense of a 
‘ notice by a party or the attorney of such party * to tlic other party or to his 
attorney strictlv speaking creates no legalobligation. The only penalty, if it 
be one, attached to refusal to produce on sucli a notue, is that secondary evi- 
dence may he piveu. If then * leg.illy bound ’ means legally bound by virtue of 
the subpama. it is plainly unnecessary to give a person already affected with 
notice to produce by virtue of the subpeenaany further notice to produce 
But the Section would then road “or of any person subpeenaod to produce it 
and when after the notice mentioned, etc.” On the other hand, this argument 
is Weakened bv the fact that there has. m respect of another matter, been a 
clear error of draughtsmanship m the Inst paragraph of this clause 

Mr. Markby says that if the word ‘'not” has been omitted in the fourth 
paragraph of cl, (n)*tlion by the express provisions of that section secondary 
evidence is admissible, and this is also the English law. (3) Ry implication, 
therefore, he would consider secondary evidence inadmissible under the clause 
as it now stands. And this also appears to be the view taken hv Mr. Field, 
who 8.1 ys that ‘ ‘ as section 65. clause (a), para. 4. ad mit.s secondary evidence of 
the existence, condition or contents of a document only when a person leyalhj 
bound to produce ' ' *> . n ■> , 

owner nor any < * 

document which 

If this be so, it IS eontrarv to the rule of English Jaw, which admits 
secondary evidence of a dociiiiiciit m the hands of a stranger, w ho is not 
compellable by law to produce it. and v\ho refuses to do so ”(4) 

If the case is not covered by the words of the section according to those 
constructions alreadv given favouring the admmibiUty of secondaiy evidence, 
there has been cither an mtcntioimlor accidental omission to jirovidu for the 
admission of secondary evidence under the circumstances ineiitioned. It is 
difficult to assmn niiv reason for ila iiiteiitional omission For the effect of 
such omission should be to establish a rule coiitrarv to English law . and to the 
general principles controlling the rrfeptioii uf uecoudary evidence, w Inch might 
lu many cases cause serious niid unreasonable injurv to a litigant If, there- 
fore, It be held that tins seetion does not make jirovisHm for the cas,. 
mentioned, it mav perlinps nevertheless I»e liehl upon the English cases and 
the general principles nn<l considerations adverted to. that where a jfhrson 
IS justified III refusing to prodiiro a docuinent on the ground of privilege, 
secondary evidence may he given l*v the party calling for the document, for 


(t) Uhit!.., istolr.. Anil!.' r..t.. li. *"-• IH yUtU.v. A,t. nt 
(-’) S. 10.V. >■' . MC. 
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he has, m the words of Parke, B.,(l) done everything in his power to obtain 
it.(2) It is also apprehended that the rule with regard to documents, the 
subject of lien is the same under this Act as it is in England. (3) 

Where oral evidence was given to prove the contents of a letter, which 
was neither produced nor called for, but no objection was raised to the giving 
of the evidence, held that this was secondary evidence of the contents of a 
document and could not he given without satisfying the conditions of this 
section. Section 06 rendered it legally inadmissible, although no objection 
was raised to the giving of it.(4) This decis'on is unsustainable, and has been 
dissented from.{5) It fails to draw the distinction between evidence which is 
irrelevant and relevant evidence proved in a particular manner without 
objection. An objection to the irregularity of proof should not he entertained 
in the Appellate Court where no objection on this head has been taken iu 
the Court of first instance (6) 


CLAUSE {B). 

Oral admissions of the contents of documents arc ordinarily inadmissible, 
unless and until the party proposing to prove them Bho\\8 tliat he is entitled 
to give secondary cvidcnce.(7) The present clause, however, provides that a 
written admission is receivable ns proof of the existence, condition, or contents 
of I ’ ‘ •’ — ’ **■ ■ — ‘ 4 ^ t..4. 

not 
in 1 


ilia 

secondary evidence thereof conid not be given, the Court observing as 
follows;— “ Reference is made by the Se.ssions Judge to section 05 of the 
Evidence Act, the words appearing m douse (5) of that section being 
quoted : but for the reasons above .stated. 1 am of opinion that it was not 
open to the Magistrate to procure an admission in writing— if tho affixing 
of his svhole statement bv the accused can be held to constitute an admission 
111 mark to the writing for tins purpose— m respect of the contents of the 
previous statements.” 

This clause must be rend with section 22 The result seems to he this 
The written admission may always be proved. The oral admission can oiilv 
be proved iu the cases stated in section 65, (n), (c) and (d) Of course, admis’- 
sions os to the contents of documents arc frequently made by the parties or 
their pleaders at the hearing. The reference now under consideration has no 
application to such odroissiojis(13) which are governed by section 58. The 
admissions spoken of in sections 22 and 65 arc evidentiary admissions 
Admissififis under section 58 dispense with proof. 


(l) JW T. An*?*'. 2 V*.. >2 

I'M, nM (ll'j. 

(21 lint »»» ■!»o IVVI, F.t .l/n. Cunnineham, 
Et., 213. 

(31 T. atU. p. 4SS. 

|1) ». M C, 

AT «. r, 5 ('. W. N'., ftl 9 . JlAmpral, J, 

(Jarrrmg 1h»t thrn* w no low tn tfin roaolry 
lh»t Ite ol 10 r»lilTiew. wkkli 

L, Inwlmiwil.li., m*lir« It •^itiiMilJr.” 

(5) 0,153(10113) 

(«i Sf Ne*« lo • s, !»«/« f’y 

onil HitSuvh ». Frftrlarf 


SItilr far /njui, 1 ’ (' , |tKj 7 , st (■ ^ I! , 

31 1 A. im. 
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CLAVSr. (C). 

When the oriphial has hoen <lcstroycd(l) or lost(2) or when the party 
oflerinR evidence of its contents i.;q nun 

dchault or neglect, produce it m ' • 

of the contents of the documer 

troyedor lost, the party seohmg topive secondars' evidence of its contents must 
give some evidence tliat the original once existcd(5} and must then cither 
prove it.s destruction positivcly(O) or at least presumptively, as by showing 
that it lias been thrown aside as uselcss,(7) or he must establish its loss, by 
proof that a search has been unsuccessfully made for it, in the place or places 
where it was most likely to ho found. What decree of dtligencc is necessary in 
the tcarck cannot easily he defined as each case must depend much on its own 
peculiar circumstnnces’(8) but the j * " " '* ’ j,g 

has, in good f.iith, e-vliaustcd in a 'na- 
tion and means of discovery, "hi *hy 

suggest and "Inch "cre accessible to him.(9) As the object of the proof is 
merely to establish a reasonable presumption of the loss of the instrument, and 
as this IS a preliminarj* iiujuiry addressed to the discretion of the Judge, (10) 
the party offering secondary evidence need not on ordinary occasions bas e 
made a search for the onginal document, as for stolen goods, nor be in a posi- 
tion to negative every possibility of its having been kept back. (11) If the 
document be important, and such as the oiyncr may have an interest m keeping, 
or if any reason exist for suspecting that it has been fraudulently withheld, a 
very strict examination will properly he required , but if the paper be supposed 
to be of little or no value a verv slight degree of diligence will be demanded, 
as It will be aided by the presumption of destruction or loss, which that cir- 
cumstance affords. ” (12) It is not necessary that the search should be recent 
or made for the purpose of the ttial,(13) though it "ill be more satisfactory if 
the search be made shortly before the trial. Hearsay esndence of the onsw ers 
given by persons likely to Lave had the document in their custody is admis- 
8ible.(l4) Where there is one person chiefly interested m a document, enquiry 
should be made of him , " here two persons have an equal title to its custody as 
a lessor and lessee, enquiry shduld be made of both . though perhaps such 
strictness is not legally necessary.(l5) H the party entitled to the custody of 


(I) Soe Alto* ^ i adttm IJami/, 3 y^oo. 1 
t. 156 (ISIS), LuchmttJhur Pailud y Rughvo 
lir Sxnjh. 24 W R , 284, 2S5 (1875) [dr-tnieljon 
ol roconl during the mutiny], KMixTitIh Odangn 
V. layc^il Palhfjxl. 6 M , SO (I8S2). Muhammtfd 
iMul y. Ibrahim, J Rom. H C R , A C J . 160, 
•Si, 161 (1866). ArwAnaAnW. T Aidcn Lai. 

C., 4S9, 490 (I88T), 
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(5) Dnt y. tr«««om5, 6 Er. R-. «'l, 605, 606 
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R , 212, 213 (1864) 

D) R Johnron. 7 East, b6, 29 Row. Sf. 
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Uw R . N S . 129. 

(10) Taylor, E» . J 23(o> 
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the document be dead, enquiries should generally be made of his heirs and 
representatives, though such steps will not be necessary should it appear that 
another party is in possession of the papers of the deceased.(l) It has been 
already observed that before copies of other secondary evidence will be admis- 
sible there must be evidence of a search for the orignial8.(2) Whether or not 
sufTicient proof of search for, or loss of, an original document, to lay a ground 
for the admission of secondary evidence, has been given, is a point proper to 
he decided by the Judge of first instance and is treated as depending very 
much on his discretion. His conclusion should not be overruled, except in a 
clear case of iniscarriagc.(3) 

Where the plaintiff stated the accidental destruction of a document and 
prayed leave to put in evidence a registen ' . . . , i 

at the same time ordered the fragments 
Avhich was done, and the Court admitted 
Judicial Committee reversed this finding 

copy, in the absence of satisfactory eiidence of the destruction of the original 
bond, was improperly admitted as secondary evidence. There was nothing to 
show that the ftagraeuts produced were fragments of the onginal.(4) In a 
suit hy the purchaser of a debt, the plaintiff stated that in 1873, .f executed a 
bond lu favour of B to secure the repayment of Rs. 1,000, and that he had pur- 
chased the interest of K. at a sale in execution of a decree against him. The 
plaintiff now sued A upon the bond, making B a party. At the trial, A denied 
thee.xccution of the bond, and it Mas not produced by the plaintiff who, having 
served li with notice to produce, tendered secondary endence of its contents, 
B M'as not examined as a svitncss, and no evidence was given of the loss or des- 
truction of the bond. It svns hdd by Pontife.x and Morris. JJ. (Frmsep, J-, 
illsseiitmg), that secondary evidence was not adnnssjblc.fS) Secondary evidence 
of the contents of a document requiring execution, which can be shown to have 
been last in proper custody, and to liave been lost, and which is more than 30 
years old, may be admitted under this clause aud section 90, post, without proof 
of tiicexccutibn of the origiiiaLfO) In the Court of Probate where a will itself 
has, after the dcntli of the testator, been irretrievably lost or de.stroyed, if its 
siil^lniicp can be distinctly ascertained (either by the original mstructioiis, by 
a copy of the v ill, or cs'cn by the recollection of w itnesses u ho have heard it 
rend), probate may be granted of a copy embodying such substance. (7) 

It Mos held prior to the Act that when a party Inmsclf framhileiitly des- 
troys a document lie is not entitled to gix-e sccciidary evidence of it. (8) But 
a party m possession of a document cannot refuse to produce it and give secon- 
dary evidence because the document has been m the possession of the opposite 
party mIio might have, or had, tampered with it (9) 

The second portion in this clause is that of a person, hy no fault of his 
own, being unable to procure the production of the original It lias been said 
that perhaps under this portion of the clause [if the ivord ‘ not' has been omit- 
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ted from the pcimltiinate parngrapli of clause («)],(!) a party miyht gi\ e becon- 
darj* evidence of a document which n person having no legal right to refuse the 
production of, nevertheless refuses on notice to produce.(2) If the party 


of a document which ought to have been registered, to show that he cannot pro* 
i - 1 . xi.x ts non-registration was 
he must shew that the 
ch fraud in the matter 
.on that ground to the 
production of the secondary c^^dence.(4) In the undermentioned case(5) 
It became necessary to prove that in July 1877 certain immovable propertj' 
vested in one K S as a purchaser at an auction-sale. A certified copv under 
section 57 of the Registration Act was tendered and objected to. The case 
was remanded by the Appellate Court in order that a subperna duces tecuiu 
might be served on KS, the Court observing that if the party seeking the pro- 
duction of the document could not compel K S to produce it and could show 
that the non-product' 
dary evidence could 
57 of the Registratio 
was admissible. 

An>j secondary evidence may be given in this casc.(G) So y. here a regis- 
tered deed of sale had been lost, it was held, that oral cMdenco of the transaction 
might hereccivcd, niid that it was not necessary to insist upon the production 
of a certified copy.(7) And in the undermentioned recent case it was held that 
oral e\idcnce was admissible to prove the contents of a written acknowledg- 
ment which had been lost. In this case it was said by Channel), J , that a Judge 
should carefuUv scrutinize such endence, following the analogy of claims against 
the estate of a' deceased person which are often disallowed unless corrobora- 
ted. (8) \Vhcre a deed has been executed and lost or destroyed it is not 
necessary that the witnesses called to give oral testimony of its contents 
should bo attesting witnesses , if they have seen and know the contents of the 
deed it will be suflicient, provided the Court gives credit to them and is 
satisfied of the due execution (9) 

CLAVSEiD). 

Secondary evidence may he given when the production of the original is 
either physically impossible or highly inconvenient. Thus inscriptions on 
^alls(lO) and fixed tables, mural monuments, gravestonesfll) suri eyor’ s marks 
on boundary trees, notices fixed on boards to warn trespassers, and the like, 
maybe proved bysecondary evidence, since they cannot conveniently, if at all, 
be produced in Court. For instance, on one occasion, a man was convicted of 
'Anting a libel ou the wall of the Liverpool gaol, on mere proof of his hand- 
writing. In order, however, to let in this description of seconder}’ eMdence, 
it must clearly appear that the document or writing K affixed to the freehold, 
and cannot be easily removed ; and. therefore, where a notice was merely sn«- 


V anit. p 41J, note (I) 

Norton, Er , 247, 24S 

(3) tl’u.fff _il, ^ A'ofre Confer, II U U 22S 
(IS69) 

HI llctder XtiluK .4?'. 9 " 

. S.’S (18$S). 

(5) V. //ortiloi, 2 Bom I- • 1^3 


(S) S 65 

|7l //»r.*A % /V-n.-o Confer. 22 

n R . 303 (I67t> 

(8) XtaS T /Vw» 1KB, STT. 

(<l) Xjwcl Loi4/ocilah V. MnAVfa' 
lU W R , S4 (I86SI 

(10) Sft s. 3 (dtSattion of " ”) 

(11) s 32. rL (6), a»lr. 
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tlie document be dead, enquiries should generally be made of his heirs and 
representatives, though such steps will not be necessary should it appear that 
another party is in possession oi the papers ot the deceased.(l) It has been 
already observed that beforecopies of other secondar}' evidence will be admis- 
sible there must be exudence of a search for the originals (2) Whether or not 
sufficient proof of search for, or loss of, an original document, to lay a ground 
for the admission of secondary evidence, has been given, is a point proper to 
be deeidert by the Judge of first instance and is treated as depending very 
much on his discretion. His conclusion should not be overruled, except in a 
clear case of miscarriagc.(3) 

Where the plauitiff stated the accidental destruction of a document and 
prayed leave to put m endence a registered copy which the Court allowed, and 
at the same time ordered the fragments of the original bond to be produced, 
which was done, and the Court admitted the registered copy ns evidence, the 
Judicial Committee reversed this finding, on the ground that the registered 
copy, in the absence of satisfactory evidence of the destruction of the original 
bond, was improperly admitted as secondary evidence There was nothing to 
show that the fragments produced weic fragments of the origmal.(4) In a 
suit by the purchaser of a debt, the plaintiff stated that in 1873, A executed a 
bond m favour of D to secure the repayment of Rs. 1,000, and that bo had ^r- 
chased the interest of H. at a sale in execution of a decree against him. The 
plaintiff now sued A upon tbc bond, making R a party. At the trial, A denied 
the execution of the bond, and it was not produced by the plaintiff w'ho, having 
served Rwitii notice to produce, tendered secondary evidence of its contents, 
R was not exaniuied as a witness, and no evidence w os given of the loss or des- 
truction of the boiul. It was heht bv Pontifev and Morris, JJ. (Prinsep, J.. 
(Visscntingh that secondary evidence was not admissible. (5) Secondaryevidence 
of the contents ofadocument requirnigexeciition, which can be shown to have 
been last in proper custody, and to have been lost, and winch is more than 30 
vears old. may be oclimtted under this dansieand section 90, post, without proof 
of thee.'cecution of the original (6) tn the Court of Probate wlicrc a will itself 
has, after*’’" *'■" • - - - • ■ ’ . destroyed, if its 

snlstiijiec c ■ original instructions, by 

a cojiy of leases who Iiave heard it 

rend), probate may be granted of a topv embodying sucli substance (7) 

It was held prior to the Act that when n party Inmself fraudulently dcs- 
troyjt a document he is not entitled to gu-<. secciidnry e\idcnce of it.(8) But 
1 p.-irlr in possession of a document cannot refuse to produce it and give secon- 
dary evidence because tbc document bah been in tlie posip-ision of the opposite 
imrty who might liavc, or bad, tampered xMth it (9) 

TJic second portion in this cLause is that of a person, iiv no fault of In'* 
own. being nimble to procure the jiroduction of tlio original. It has been said 
tlmt perhaps under this portion of the danse [if the word ‘ not’ has been omit- 
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ted from the penultimate p.ir.ipMph of clause (fl)],(l) a partv mif’ht give secon- 
dary evidence of n document which n person having no legal right to refuse the 
production of, neverthele<is refuses on notice to produce. (2) If the partv 
1 •• f ' . » . - ti . fiortstolinvo 

■ ■ • imo.(3) It is 

■ • ^ j ' . the contents 

of a document which ought to have been registered, to show that he cannot pro- 
duce It hecauscit is not registered he must show that its non-registration was 
not due to any fault or wn'it of diligence on his part, or he must shew that the 
party against whom he desires to use it was guilty of such fraud in the matter 
of non-registration that he cannot be allowed to object on that ground to the 
production of the secondary evidcnce.(4) In the imdernientioncd casc(5) 
It became necessary to prove that in July 1877 certain immovable proportv 
vested in one K S as a purchaser at an auction-sale. A certified copy under 
section 57 of the Registration Act was tendered and objected to. The case 
was remanded by the Appellate Court in order that a subpana duces Iccum 
might he served on K S, the Court observing that if the party seeking the pro- 
duction of the document could not compel A' S to produce it and could show 
that the non-production was not due to his own default or neglect, then secon- 
dary esndcncc could ho given under this clause ; and in such n case by section 
57 of the Registration Act a copy of the entry made in the registration-record 
Was admissible. 

Any secondary evidence may be given in this case.(6) So where a rcffis- 
icred deed of sale had been lost, it ^'as held, that oral evidence of the transaction 
might be received, and that it was not necessary to insist upon the production 
of a certified copy.(7) And in the undermentioned recent case it was held that 
oral evidence was admissible to prove the contents of a written acknowledg- 
ment which had been lost. Inthiscascit wassaidbyChannoll, J., that a Judge 
should carefully scrutinize such evidence, following the analogv of claims against 
the estate of a deceased person which arc often disallowed unless corrobora- 
ted. (8) Where a deed has been executed and lost or destroyed it is not 
necessary that the witnesses called to give oral testimony of its contents 
should be attesting witnesses , if they have seen and know the contents of the 
deed It will be sufiicieiit, provided the Court credit to them and is 

satisfied of the duo cxecution.(9) 

CLAVSi: (D). 

Secondary evidence may be given when the produftioa of the original is 
either physically impossible or highly mcoiivemcnt Thus inscriptions on 
Wall- ’ ■ ■ ■ ■ . 

on h 
may 
be p- 

Writing a libel on tiie »vuu nn. “•'-i'- i'lwu. u. no nuuu- 

writin<T. In order, however, to let in this description of secondaiw' evidence, 
it must clearly appear that the document or writing is affixed to the freehold, 
and cannot be easily removed , and. therefore, where a notice was merely sits- 
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’ to produce 


e%idence of the 

mural inscriptions, it is not in the power of the party to produce the original. (1) 
Any secondary evidence of the contents of the original is here admissible.(2) 


Secondary evidence may he given when the original is a public document 

••• ’ * ’•f This provision IS intended to protect the 

ipcr to which they would bo exposed by 
In tins case a certified copy(5) of the 
secondary evidence of the contents has 
this provision applies only when the 
public document is still in existence on the public records, and does not inter- 
fere with the general rule in danse (c) that any secondary evidence may be 
•’u on when the original has been destroyed or lost (7) A certificate of sale 
granted under the Civil Procedure Code, Act Mil of 1859, and before section 
107 of Act XII of 1879 was enacted, is a document of title, but is not a public 
document so as to allow secondary evidenceo! it to be given under this claU8e,(8) 
See further p. 482, onfe. as to cases in which two causes for non-production of 
the original are combined, and notes to s 8fi, juyst. 


CLAVSK {F). 

Wlicn the original is a document of which a ceitified copy is permitted by 
this Act, (9} or by any other law- in forte in Itidta.f 10) to be given incvidence, o 
certified copy is the only evidciiee admissible (but v. post) The w-ords “ to be 
given in evidence” mean to be gi\en m evidence in the first instance without 
having been introduced by other evidence (11) A registered deed ofsaleis 
not a document of which a certified copy is permitted by law* to be given in 
evidence m the first instance without liaving been introduced by other evi- 
dence. Section 97 of the Registration Act only shows that when secondary 
..videiire has in aiiv wav been introduced, oh bv proof of the loss of the orismal 
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evidence of the contents will be admitted, because m that case, as in case of 
mural inscriptions, it is not in the power of the party to produce the origmal.(l) 
Any secondary evidence of the contents of the original is here admissible.(2) 

CLAUSE (£). 

Secondary evidence maybe given when the original is a public document 
within the meaning of section 74.(3) This provision is mtended to protect the 
originalsofpublic records from the danger to which they would be exposed by 
constant production m evidence (4) In this case a certified copy(5) of the 
document is admissible ; but other secondary evidence of the contents has 
been admitted under cl. Hut this provision applies oiil}' wlicn the 

public document is still in existence on the public records, and does not inter- 
fere with the general rule m clause (c) that any secondary evidence may be 
given when the original has been destroyed or lost (7) A certificate of sale 
granted under the Civil Procedure Code, Act VIII of 1859, and before section 
107 of Act XII of 187'J w-as enacted, is a document of title, but is not a public 
document so os to allow secondary cvideuceof it to be giveu under this clause. (8) 
??ec further p. 482, nnle, as to cases in which two causes for non-production of 
the original arc comhmed, and notes to s. 80. jmt. 

CLAUSE {F). 

When the original is a document of which a ccitificd copy is permitted by 
this Act, (9) or by any otiier law m forte m India.(lO) to be given in evidence, a 
certified copy is the only evidence admissible (but v. post). The words “to bo 
given in evidence’’ mean to be given m evidence in the first instance without 
having been introduced by other evidence (11) A registered deed of sale is 
not a document of which a certifieil copy is permitted by law to be given m 
evidence in the first instance without having been introduced by other evi- 
dence. Section 57 of the Kegistration Act only shows that when secondary 
evidence has in any way been introduced, a» by proof of the loss of the original 
document, a copy certified by the registrar shall bo admissible for the pur- 
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inav lio {liven as to the general result of the documents hy any person who has 
e.'^a'mined them and who is stilled in the esaminatiou of such documents. The 
competence of the witness must, therefore, be proved to the satisfaction of the 
Court before such evidence is tendered. In the undermentioned case it was 
licld that the general result of the examination of many documents may he 
given under this clause, even though they may he ‘“puhlic documents” 
within the meaning of clause (e) and section 74; since the e\'idence was 
admitted not because the documents were pubhc, but because they were such 
ns could not be conveniently examined in Court, and because the fact to be 
pro\ed was the general result of the examination. (1) 

Upon the analogy of the rule contained m this clause, if bills of exchange 
or the like have been drawn between particular parties in one invariable 
mode, this may be proved by the testimony of a witness conversant with 
f licir hahits of Imsiiiesa. who speaks generally of the fact, without production 
of all the liills.(2) But if the mode of dealing has not been miiform. the 
rase docs fall within this exception, but is governed by the rule requiring the 
production of the writings.(3) 

66. Secondary evidence of tbs contents of the dooiunents 
pro uee H'fcrrcd to iw scction 65, clause (a) shall not be given, (4) unless 
the party jiroposing to give such secondary endence has pre- 
viously given to the patty in whose possession or potver the docu- 
ment is.(n) or to Ins attorney or pleader, such notice to produce 
it us is pioscribod by law, and if no notice is prescribed by law 
llicn Mtioh notice as the Court considers reasonable under the oir- 
(lunMaiu'cs of tlio case : 

I’rovidod that such notice shall not be required in order 
itMi'udcr secondary evidence admissible in any of the following 
eases, or in any other case m whicli tbo Court thinks fit to'dis- 
jumso with it : — 

(1) when the document to he proved is itself a notice ; 

(•J) when, from the nature of the case, tho ndvcr.se party 
mn.st know that he will be required to pioduce it ; 

(3) when it apiiears or is ]irovcd that tho adverse party 
has obtained jiosscssion of the original by fraud 
' or force ; 

(•1) when the sulver.-e party or his agent lias lliu oiigina) 
in Court ; 

(.■>} when tlio adver'v party or his agenl lias iidinitted 
the loss of the dommenfc ; 

(6) when the person in pos'-esslon of the doi umeut is out 
of n'nclr <if, or not subject to, the pH'er.ss of the 
Court. 

( ... . A.uf 1. < •.-or . ..J i.1 . c , J I . W . \ . M 
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Principle. — Notire required in order to |;ive the opposite party n 
•<unicicut opportunity to produce the document, nnd therebr to secure if he 
pleases, the best evidence of its contents. Notice to produce also e.vcludes 
the nrRument that the opponent has not taken all tcasonahle means, to 
■secure the oripinnl.(l) Srr furtlier. Notes, pofl. as to the "round of the rule 
and of the provisos. 

63 {Mfoning of frro’iJorg cri frncc.) s. 3 Doeumenl.’’) 

65, Cl. (n) {Proof Ig tfcon'fnrj *. 3 (*‘ Coiirt.*’) 

Steph. Di 2 .,Art. Ti.Tni'Ior. Kr.. 5^42— 4 ofi ; Cu'.I’i. Code, 0. V. r 7, p 017; 
0. XIII, pp. 7Si>— 7SG; O. XI. rr ir>— IS; pp. 7GS— 770; Cr. Pr. Ccxk. 114— OS. 
485 ; Cli. VI, Pi. , Penal Co<!e, s, 17a. 


COMMENTART. 


A proper notice to produce is, m the cases mentioned in section C >, clause Notice to 
(n), necessary before occondary evidence(2) becomes admissible The truc**^® 
principle on which a notice to produce a document on the trial of a cause is 
required is not to give the i.ppoaite part}' notice that such a document will 
be used by a party to the cause in order to enable him to prepare evidence to 
e.TpIain or confirm the document, but is merely to give him a sufficient 
opportunity to produce It, nnd thereby secure if he pleases, the best evidence 
of the contents : and. tiiereforc, when a document is shown to ho m Court, 
a request to produce it imniediatelv is sufHcient.(3) 

Section 65, clause (a), refers to documents m the possession of both 
parties and strangers According to English practice a notice to produce is 
used for an adversarv m the cause, while a stMnger legally compellable to 
produce a document IS sersed nith a summons to produce a suhpmnn duces 
tecum. A notice to produce is a notice by a part'j or his solicitor to another 
party or his solicitor, calling upon the btter to produce at the trial a 
particular document or particular documents specified in the notice. 

X subiCB. a duces tecum IS a proceis used not by the potty but by the 
Court. It noud appear from clause (n) of section C5 that the notice to 

produce referred to m sections 65 and 66 is a notice served either on an 
adversary or on a stranger, (4) and is a notice issued by process of Court 
under the Civil(o) or Crimiiial(6) Procedure Code In the Mofussil all notices 
are served throu"h the Court, but on the Original Side of the High Court, 
the party himself*or his solicitor serves r notice to produce on the opposing 
party or hii solicitor. Where, however, the person in possession of the docu- 
ment is a stranger to the suit, a subpana duces tecum will be necessary in the 
High Court asm’ll! the English Courts, whose practice m this respect is 
followed 

The notice to produce must be such as is prescribed by law , and 
if no notice IS prescribed by law, then such notice as the Court considers 
reasonable under the circumstances of the case. It must be shown that 


(1) Pa-yn- \ CW/,w. 7 Ei.. 639— WT 
(?» In » as. cibsteucv, rondiOoo, or roo- 
Unta ” nKiken of In • 60 »<-oond*rr oti- 
Jrnce uf the contenU’’ n •lone' mmlioBcd 
Vnare, '•heihrr secoodiry mdmeo of fsnt- 
ror*r or roiMlilion ” c»n Lr pivrn in Mjr <»»r 
•Ithout notice. ricU, E»., 38S ArpsrrotJy 
JCi. 

*3) Ihcttr «. ( 7 Et .639s further notw^ 

I'rodupe ejrlode* the »rpitnrat th»t the o|» 
l*onrnt h«t not UVra all rrn^onaUc meant l<» 


|,rorurp the oni;int], li, 647, » pw, I'roi im> 
(4). p. <4*17) But ft aUo Cult \ kimny, I < 
u a It , 

| 4 > r»eU, Et . 359 . n^llL-j Moke* u. 893. 

(9) Set f1» IV Code, O \ , r 7. i'. 617. <• 
XI, rr. 14—18. pP- 163—770. 

(6) Set Cr. rr. Cbde. w. M— 9'. It. 11.. it. . 
•. 489, A. . and at. 163. I6S, poet, prncn* oout. 
tmg to prodneo docatnenU after aerrtre of notice 
may be Jiroceeded arazoit nndrr *. 179 of tie 
IV«al D>dc* 



494 


NOTICE TO PRODUCE. 


[S. 66.] 


may be given as to tlie general result of the documents by any person who has 
examined them and who is sUUed in the examination of such documents. The 
competence of the witness must, therefore, be proved to the satisfaction of the 
Court before such evidence is tendered. In the undermentioned case it ivas 
held that the general result of the examination of many documents may be 
given under this clause, even though they may be “public documents” 
^^ithm the meaning of clause (e) and section 74 ; since the evidence was 
admitted not because the documents were public, but because they were such 
as could not be convcmcntly examined m Court, and because the fact to he 
proved was the general result of the cxainmation.(l) 

Upon the analog)’ of the rule contained in this clause, if bills of exchange 
iir the like have been draxin between particular parties m one invariable 
mode, tills may be proved by the testimony of a witness conversant witli 
tlieir habits of business, who speaks generally of the fact, without production 
of all the bills (2) But if the mode of dealing has not been uniform, the 
case docs fall within this exception, hut la governed by the rule requiring the 
production of the \iritiiigs.(3) 

66. Secondary evidence of tlie contents of the tlociiments 
lefcrred to in section Co, clause (a) sliall not be given, (4) unless 
the party proposing to give such secondary evidence has pre- 
viously given to the party m whose possession or power the docu- 
ment is.(5) or to his attorney or pleader, such notice to produce 
it as is proscribed by law, and if no notice is prescribed by law 
then such notice as the Court considers reasonable under the cir- 
cumstances of the case : 

Provided that sucli notice shall not bo required in order 
to render secondary evidence admissible in any of the following 
f.i&cs, or in any other ease in which the Court thinks fit to dis- 
pense with it : — 

(1) when the document to be proved is itself a notice ; 

(2) when, from tlie nature of tlie case, tho adverse party 

must know fliat he will he required to produce it ; 

(3) when it appears or is proved that the adverse party 

lias obtained possession of the original by fraud 
' or force ; 

(4) when the adverse party or Ids agent has the original 

in Court. ; 

(.j) when the adverse j»arty or his agent luw admitted 
the lo.ss of the document ; 

(0) when the jior.soii in possession of the document is out 
of reach of, or not .subject to, the process of tlic 
Court. 

'l; -'...rf.r ». I I’ . .. r . J 1 1\ S , l.l'l. . itr .1 »•". 

.'••/I 111* •). 31 « .. !• •ri-1 0.1- ,.n tl.U r»«-. 

(?) yftm'rt t. 3 ne* 13) Tli>^ In •. H'l «ir> biortnl l.y 

(-5) I -V'U* ‘f I*-.*. ». 

(«] Sr« }'tTiKiul T. .S» 
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Principle.— Notice is rc<iiurcd in order to give the opposite party a 
suflicicnt opportunity to produce the document, and thereby to secure if he 
pleases, tile host evidence of its contents. Notice to produce also excludes 
the argument that the opponent has not taken all reasonable means, to 
secure the original. (I) 5cc further. Notes, jmil. ns to the ground of the rule 
and of the provisos. 

s. 03 (.Vranfnj o/ ^fCOK/flry fcidcncc.) s Z Docutnenl,") 

<• 05. Cl. (a) {Prmfhy erconrinnj t't'itntr.) s. Z{“Conrt.*‘) 

Steph. Di" , Art. 72 ; Taylor. Kv., §$ 442— 156 ; (Ss*. IV. Code, O. V. r 7,p.bl7; 

O. XllI, pp. 7S6— 78G . O. XI, rr hV- 18 ; pp. 7C8— 770 ; Cr. Pr. Code, sh, 04— 'IS. 

485 ; Cli. VI, iff. . Penal Code, s. 175 

OOMMENTART. 

proper notice to produce is, in the cases mentioned m section 65, clause Notice to 
(o), necessary before secondary cvidcncc(2) becomes admissible. The true 
principle on which a notice to produce a document on the trial of a cause is 
required is not to gt\e the opposite party notice that such a document will 
be used bj* a party to the cause m order to enable him to prepare evidence to 
explain or confirm the document, but is merely to give him a suflicieut 
opportunity to produce it, and thereby secure if he pleases, the best evidence 
od the contents ; and, therefore, when a document is shown to be in Court, 
request to produce it immediately is sudicient (3) 

Section C3. clause (o), refers to documents in the possession of both 
parties and strangers. According to English practice a notice in produce is 
used for an adsersary in the cause, while a stronger legally compellable to 
produce a document is served with a summons to produce a subpana duca 
tecum. A notice to produce is a notice by a pariy or his solicitor to another 
party or his solicitor, calling upon the latter to produce at the trial a 
particular document or particular documents specified in the notice. 

A 4uh^<r (fwces <ccum is a process used not by the party but by the 
Court. It woud appear from clause («) of section 05 that the notice to 
produce referred to in sections 65 and CO is a notice served either on an 
adversary or on a stranger. (4) and is n notice issued by process of Court 
under the Civil(6) or Crimmal(6) Procedure Code. In the Mofussil all notices 
are served through the Court, but on the Original Side of the High Court, 
the party himself or his solicitor serves c notice to produce on the opposing 
party or hn solicitor. Where, however, the person in possession of the docu- 
oient IS a stranger to the suit, a subpana duces Iccum will be necessary m the 
High Court .as in the English Courts, whose practice in this respect is 
followed. 

The notice to produce must be sucli as is prescribed by law ; ami 
d no notice is prescribed by law, then such notice as the Court considers 
reasonable under the circumstances of the case It must be shown that 


(I) />.ry,r x 7 Ex , t>J3— 647. 

<-) In » 65, ciistpiiw, condition, or coo* 
Unto” *rc rjKikrn of In • b6 •ccond»ry c»** 
Ufnee of the contiuto" u alone mentioned 
Vmrrf, whether eecondurj evidence of exist 
enit or condition ” can be given in any case 
'•Ubout notice, IVU, E\., 38S. .^rparmtly 
>e». 

•5) V>rytT V. C’lKiss, 7 Ex , 639 ; further noticr 
I'rmluce exclude* the argument that the op- 
I’oiirnt hat Hot taken all reasonable means t<i 


(•mure the ongioal. <6.. 647, \ pur, I'roiiM, 
(4). p >497| Hut see aUo lial, x Aia^y. I ( 
M a r. . 36 

|4| FieU. Ks . 3VJ. Whltl>> Stole, ii. SUS 

(5) S€t fir. IV t'ode, O 1. r. 7. ji 617. O. 
VI, rr 13—16, i>p. 768—7711 

(6) Stt Ct. Pr. Code. M. W— 9S. Cl \ I., it. . 

a. 4SS, A , and is. 16^ 165, |>erscsi* ocut* 

img t« f>rodace documeato after srmce «( ootice 
may be proceeded araout ender s. 175 of the 
PMal Code. 
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'by any person who has 

• • £ such documents. The 

. ■ :o the satisfaction of the 

erracntioned case it was 

held that the i;eueral result of the examination of many documents may be 
given under this clause, even though they may be “public documents” 
within the meaning of clause (e) aud section 74 , since the evidence was 
admitted not because the documents were public, but because they were such 
.-IS could not be conveniently examined m Court, and because the fact to be 
proved was the general result of the examination. (1) 

Upon the analogy of the rule contained m this clause, if bills of exchange 
or the like have been dtavn between particular parties lu one invariable 
mode, this may be proved by the testimony of a witness conversant with 
tiieir habits of business, who spe-aks generally of the fact, without production 
of all the bills (2) But if the mode of dealing has uot been uniform, the 
case does fall vithin this exception, but is governed by tbe rule requiring tbe 
production of tbe writings (3) 

00 , Sccondaiy cvidcjicc of tho contents of the dociwnents 
' referred to in section 65, clause (a) shall not bo given, (4) unless 
the party proposing to give such secondary evidence has pre- 
viously given to the party m whose possession or power the docu- 
ment is,(5) or to his attorney or picador, such notice to produce 
it as is prescribed by law, and if no notice is prescribed by law 
then sucii notice as the Court considers reasonable under the cir- 
ouiuhtanccs of tiio case ; 

Provided that Midi notice shall not be required in order 
to render secondary cvidento admis.sible in any of the follo^Ying 
or in any otiior ease in which tlio Court thinks fit to’dis- 
penso with it : — 

( 1 ) when tho document to be proved is itself a notice ; 

( 2 ) when, from the nature of tlio case, tho adverse party 

must know that he will be required to produce it ; 

(3) when it appears or is proved that the adverse party 

lias obtained possession of the original by fraud 
' or force ; 

(4) when the adveii-c party or his agent has the oiigiiia! 

in Court ; 

(5) when the adverse party or his agent has admitted 

till’ loss of tho document ; 

( 6 ) when tlic person in posscs.sion of tlie dotument i.s out 

of reach of, or not subject to, tlie jirocoss of the 

Court. 


(I; htnr f A.,* /ri.Xi>ur 

111**). 31 1 .. 5*rT 

(?) *• /‘‘"I'"/. 3 I31*V 

E». I rc. 

(4) j’rraW t. .|n4itB/i 


I’, J1 ll*''*) •. f.. J I . U . X'.. Ml*. cilr<l OP". 
|k 4»'*, oii'l til.* t.>M rrivli.pif i.n l}iior»M'. 

(3) Tiiraq vnnU In p, i.<l wrr" tn*crt<<I ty let 

XMII U I8T7. ». II. 
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Principle. — Xotice is rccitiired in order to give the opposite party a 
snfilcioiit opportunity to produce the document, and thereby to secure if lie 
ple-ises, tlic best evidence of its contents. Notice to produce also excludes 
the orRuinent that the opponent has not taken all reasonable means, to 
secure the orifiinal.fl) Scr further, Notes, /ws/, as to tlie ground of the rule 
and of the provisos. 

s. 63 (J/fnm’nj of fc^o'xlnry fivirnee.) s 3 C' Doeumenl.") 
s. 65, Cl. (n) {Proof hj e(eanr}nr>/ t''xdtnee.) s. 3 {"Court.’') 

•Steph. Di" , Art. 72 ; Taylor. Ev..§5442 — <56; Cii'. Pr. Code, O. V. r 7, p 017; 
0. XIII, pj>. 78.)_78Q; O. XI, rr. l.'V— IS; pjK 7G8— 770; Cr. Pr. Code, ss. 04— y.s, 
485; CIi. VI, ih. ; Penal Code, a. 175. 


COMMENTARY. 


.k proper notice to produce is, in the cases mentioned in section 65, clause Notice to 
(o). necessary before secondary evidcnce(2) becomes admissible. The true p*"®***^®®- 
principle on which a notice to produce a document ou the trial of a cause is 
required is not to give the i.pposite party notice that such a document will 
be used by a party to tlie cause in order to enable him to prepare evidence to 
explain or confirm the document, but is merely to give him n sufficient 
^portumty to produce it, and thereby secure if he pleases, the best es'idencc 
m the contents ; and, therefore, when a document is shown to be in Court, 
a request to produce it immediately is sufficient.fS) 

Section 65, clause (a), refers to documents m the possession of both 
parties and strangers. According to English practice a wo//ce to produce is 
used for an adversary m the cause, while a stranger legally compellable to 
produce a document IS served with a summons to produce a snhpatna duces 
tecuM. A notice to produce is a notice by a party or his solicitor to another 
party or his solicitor, calling upon the latter to produce at the trial a 
particular document or particular documents specified in tlie notice. 

A suhpffifl f/uecs 18 a process used not by the party but by the 

Court. It woud appear from clause (n) of section 65 that the notice to 
produce referred to in sections 65 and 66 is a notice served either on an 
adversary or on a stranger, (4) and is a notice issued hy process of Court 
under the Civd( 5 ) or Criminal(O) Procedure Code In the Mofussil all notices 
are served through the Court, but on the Original Side of the High Court, 
the party himself or bis solicitor serves p notice to produce on the opposing 
party or liis solicitor- Where, however, the person in possession of the docu- 
ment IS a stranger to the suit, a subpeena duces tecum will be necessary in the 
High Court as in the English Courts, whose practice in this respect is 
followed. 

The notice to produce must be such as js prescribed by law , and 
*f Ho notice is prescribed by law, then such notice as the Court considers 
reasonable under the circumstances of the case It must be shown that 


<l) , OJ/im, 7 E* . w»-e47. 

!•) in ». 8.S, condition, or roo- 

arc spoil, n of. In a 80 accondarj- rrt. 

drape ol the content! " la alone nirnfioned 
Vtart, whether aocondarj ondmc* of estal- 
rnif ’ or • condition ” can he giren m ony r«ae 
'itliout ijotiPO. hielJ, 389. Apparrnlly 

Jpa. 

(3) hirgrr \. C.Ui»,, - ET..6d9, further notice 
•o I'tcluc* eirluJea the arpjmmt that the op. 
I'on'ni h4» not falcrn »1I rraionable wr»na to 


iwecitrr (lie «nj;<iial. li., (H7. > l'ro«v-u 

|4), P '497> Hut 4te »Uo Bale \ Ai*«ry. I ( 
M a i: . 3ri 

|4) IVU. Ev. 389. Uhithy Stokr. ii. 833, 

(S) Stt Or. IV Code. O f 7. p 0l7. O 
KI. rr. IS— IS. pp 7C8— 770. 

(S) Sa Ct. IV Code, at. W— 98, Oi. YI., tb. , 
■ 4S3, ah . •od M. 16r, 163, poM ; penona omit, 
tmg to pmdore documrota after arrrlee of noljee 
may lie protmlevl a^out nader a. 173 of tie 
IVaal Code, 
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the party to whom the notice has been given has the document in his possession 
or power. Possession is the very foundation of notice ; reasonshle evidence 
of possession must be given, and then on proof of service of notice and 
uon.-production, secondarj' evidence may be offered. (1) If the document 
IS in the possession or power of the person \Yho desires to use it as evidence, 
lie must produce it. (2) “It is difficult to lay down any general rule as to 
ichnl a notice to praducr ought to contain, since much must depend on the 
particular circumstances of each case No mis-statement or inaccuracy in 
the notice will, however, be deemed material if not really calculated to 
mislead the opponent. Neither is it necessary hy condescending minutelv 
to dates, contents, parties, etc., to specify the precise documents' intended. 
Indeed to do so may be dangerous, since if any material error were 
inadvertently made, the party sought to be affected by the notice might 
urge, with possible success, that lie had been misled. thereby. If enough is 
stated on the notice to induce the partv to believe that a particnlai 
instrument will be called for, this will he sufficient “(3) The form of notice 
may be general, c.g., to produce ‘ ‘all accounts relating to the matter in ques- 
tion in this cause;“{4) or “all letters written by the plaintiff to the defendant 
relating to the matters m dispute mthe action ”(5) But a notice to produce 
letters and copies of letters and all books iclatmg to the cause” has been hell 
to bo too vague to admit socomlnry evidence of a lettcr.(G) Inaccuracies will 
not vitiate a notice unless the recipient has been misled thereby. (7) As to 
the tunc and place of the semee, when not fixed by law, no more precise 
rule can be laid down than that it must be such as to enable the party, under 
the known citcumstanccs of the lase. to comply with the call (8) The 
Hufficjcncy of tlie service ISO question for the Judge, who must ho satisfied 
that It was such that the recipient might, by using reasonable diligence, 
have complied with the notice.fb) If the notice has not been properly served, 
or if served m insufficient time. (10) ©r if the party calling for a document 
does not take all the means in his power to tomjicl its production, (11) sccondarv 
(•vulcnce will not be permitted to iie gueii 

When a party calls fora document which he lias given the other party 
notice to produce, and such document is produced and inspectod by the partv 
calling for Its production, he is bound to gi%c it ns evidence if the partv 
producing It requires liimtodo80.(l2) And when a party refuses to produce a 
document which he has had notice to produce, he cannot afterwards use the 
document as evidence without tlie consent of the other party or the order of 
the Court (13) Tlie rules with regard to the admission of secondary evidence 
arc the same m criminal ns in civil trials, and the necessity for notice the 
Mine; though it will comparatively seldom happen that documents are 


^1) ,S]it-/.,ir T, I I’ A I*., as*, 

to til'' nnli-r in «tii'h tiir rvulnu,' (»■» U 

k. i<Fn, sit I I3S, 

C'l //ira Lsil 1 . Casitt /'ro«Jln'/,4 A ,40^. 410 
(ISSI) 

(3) T.yl-r. . J 4*3. 

(t) It'tjtss Cmtiasss, 1 N. k I1»l, , iHl. 

(.S) Jof-l. T. Lst, 5 JT. & I'ml, , V! . 

\ Itast^, fcl . 3'^' 

Jrrsts « fJrttrJt. 31’ It X \.. 13**, Rrfrfit 
Jii'til/ • Ullty ff [>Tartlr«>lla*n 

l. r'rkiV’l fc^tn'Tly, Uit ll m lh«l m»iiT 

IjTfUS •till •<* wj'in llw nlJ 

1 V.. 4t3 

(T) lawrtmts t. riirlt. It 31. A \\ .. 731. 

fS) TtjW, Ft., I 4t'{ • 1 . I 4W, klirn 


1111 an iti > Ion mn « oiinf r> 

III) \ l/o.fyn. Ill 31. A U., 4x1. 4x1 

tilil Snyj \ l.rnv. .'<4 I. .1 Cli , 13.*! T»«Ior. 
I.' . I 4t.S Lilt if u [lurt i. on Iti inft smoil »i(l‘ 
» notici l••].r<a|||^, A.loiumriit, RtKtm DiAt it n 
not in Piwlriicr', |i«n.t of its mntniU »il! 

If rroru.Tt, kiiil no ol./oi tion , ah b, lAkiii lothr 
UlonoM c,f til, «rr«i.F h-sltr \ /’..Mt'r, H C. A 
I’.. T.H 

111) Shaml-al> h—rt \ Jwj: IMtt C , 74'* 
U»t’l 

112) S. IM, /'.*/ . SiSti, to tliAt »«rlinii 

113) I At, . MT SiSts to thAI ••rtion. Ami 

M« Hfit l‘rf>'olurt< Cnlo, t), .\I, ,, jfi, j,. 7 Ss. 
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iT'^Tx-rpii t.) L«* i*- a .•mtlnal tra! and aoticc wtU conseiitiuMtlv have 

I'l': s^'Mod to bi* t'-'U-ddl' Thi* O’ttrs shall ptestim-* tliat everv document 
nne'I for and not prodno’d iffr m’tce to produce wu'» attotctL stamped, aud. 
erM-ute-i in. the cann-r r-vpa:red br Liw.(2) 

Xotiof b tot r‘--:.r'd m crier to render •^•coniiary- evideme admis!>ible Provisos, 
it at” of the foiloumir «-■’•« — 

(a) tJ’<' •/'•'’'/■nee; f’ »V primtl u ilMlt a itolicv. This e'ccepttou 
appe.ir* to have beet crt-taLT aioot.!d m retard to notices to produce. £oc 
the obvious r*A<o’:. that if a notice to produce such, a document were 
t-*ces’«arv, the ser.es of totnes would become mtinite. The exception has 
stbseiptentlr bftT. eitenl'*d to ether notice^ and now lets in proof ov cop'ies 
of a notice to quit, of a t'tice ofdL'«hoaoar provided the action beljtoujiht 
cp»3t the bin. but not othervis.* , and of all such notice-^ of actum, or written 
demands a’ are neces-i-v to entitle the plointiS to P'cover.(3) 

(b) 4r?/n frem p-ziure ot the one. f.5e adierse pitri’j must l^noic that 
ieviH b' req'iiroi t.j p'^xl'ice tt. The second of the cases is w hem from, the 
nature of the action or indictment, or from the form of the pleadings, 
the defendant must know that he will be charged with the possession of an 
instrument, and be called unon to produce tc. Thus m. an action of trover 
for convertinn a bond, a bdl ot exchange or other v* ntinu or in a wsecution 
for stealinu anv document, the coun>el for the p!ainU5 or the Ctovm may 

at once produce secondary endeace of its contents. e\en though the • 
defendant should oSer to produce the document it5elf.(-t) A like rate 
preTaifa in an action on contract against a carrier for the uoii'dehvery of 
written inrtruments, as also in indictments for conducting a traitorous 
correspondence. It has. however, been held inapplicable m a charge of 
for^'Titr a deed, and no doubt can be entertained in that an mdictment for 
arson.'with intent to defraud an msutance ofSce, does not convey such a 
notice tlmt the pohey be required. astodi>pen«e Nuth a formal notice 
to produce. SimilarlV it is the necessary (though ceierse) louseouence of 
this rule that if the maker of a note or cheque, or the au-eptor of a bill, di'es 
not, as defendant m an action, deny by the plea his makmg ot acceptance, 
the plaintiff who is not bound to produce the m>tmment as jvxrt of hi< 
case since it is admitted oa the record, may object to the defendant’s 
giving secondary evidence of its contents for the purjnv^e even of 
identification, unless a notice to produce has bt'ou duly ser\eil or unless 
the instrument is shown to be in Court. (o) 

(c) When it appears or is provett that the (kftvrse parti^ has obtatnol 

possession of the original by fraud or force, as where, after action brought, 
he has received it from a >vituess. m fraud of a sMbp<r«« daces lu 

such cases in odi»m spoliatoris a notice to prinluce l^ not r^'qumnl to be gueu 
to him before admittmg secondary evudence of the contents of the document 
of which he has improperly obtained possessum.(7) 

(d) When the adverse party or his agent has the original in Voart. Fur 
the object of the notice is not. as was formerly thought, to gi\e the opi*osite 
party an opportumtv of providing the projver testimony to suojH.rt or 
impeach the document, but merely to enable him to produce it. if he like'i. at 
the tnal and thus to secure the best evidence of its coutet>ti.(8} 


(1) Norton, Et., 251. 

(2) S. 89. porf 

(3) T*ylor, Et.. S| 450, 451, Md thrro 

eitod. QuTTt, whether the ‘ notice* ' rrlfmU 
to m tl. (1) B * notice to produce only or mdode* 
d*o the other noticeswhieh the doctrine he* hern 
•rtended by the English c*»ei 

W. LE 


( 4 ) bee llik.UW T. .Ncx<n. 1 M A CoU. 2 . 

(5) TnytvV, Kr , { 4^2, nn>i stMu Ihrre cflrd. 
<S) Mi T r«a«. 4 iUi< . SMj ». tnu. 

Ituif.. 721 

| 7 » T.yV*. Kr.. | 433 . 

(S) il^ytr T. 7 El.. eH*. 1% 41)3. 

tt4 TbtW, )*t., I 43A. 
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The Court 
tnaydlB- 
pease tvlth 
notice 


Proof of 
elfm&tare 
and band- 
writing of 

f ereoo at- 
eged to 
have signed 
or written 
document 
produced 


Proof of 
algneture 
and hand- 
writing 


(e) "When the adverse party or ‘i-.~3 -w.t.t t « the docu- 
ment; for in such case the notice ■ loss must 

be admitted. Under this exception, ■ ^ ^ witnesses 

to prove the destruction of a document that has been traced into the hands 
of his opponent and then show its contents by secondary proof, unless he 
has first served a notice to produce, since (notwithstanding the evidence 
to the contrary), the document may still he in existence, or at any rate the 
opponent may dispute the facts of its having been destroyed. (2) 

(f) TWen the person in possession of the document is out of reach of, 
or not subject to, the process of the Court.(3) On this point, sections 65 
and 66 are not happily drafted. Section 65 appears to require a notice 
to be given in this cas*. for the last paragraph of Clause(a) applies to 
everything that has gone before ; while the present Clause expressly 
enacts that notice is not ncce3sary.(4) AVhere a commission to take 
evidence is issued to any place beyond the jurisdiction of the Court issuing 
the commission, it is not necessary, in order to admit secondary evidence 
of the contents of a document, that the party tendering it should have 
given notice to produce the original, nor is it necessary for him to prove a 
refusal to produce the original.(5) 

the specified cases 
of dispensing ivith 
a relaxation of the 

67. If a document is alleged to be signed or to have been 
TVTitton •a-holly or in part by any person, the signature or tho 
handwriting of so much of tho document ns is alleged to ho in 
that person’s Landwriting must bo proved to be m his hand- 
writing. 

Principle.— The person who makes on allegation must prove it Notes 

post. 

9. 3 (*‘ i)ocumfnf.”) **. 3 (“ Prowrf.”) 

8. 45 {“ Expert tvtdcnee in handicriling.") b. 47 {Non-expert cnrfencc as to kandurri'- 
8. 73 ('* Comparison of handirntiny.") my.) 

COMMENTARY. 

In addition to the ijiicstion which arises ns to the contents of a 
doculnent dealt with in sections 61 — 66, the further question arises when a 
dorument is used ns evidence, namely, whether it is tliat winch it purports 
to be ; whether, in other words, it is a genuine document. Tlie latter 
question is dealt with in aections 67 — 73. The nature of the evidence 
will grc-atly depend upon the nature of tho document. Proof of hand- 
writing, signature and execution must be given. Formalities attend or 
form part of such execution of cither nn universal or special nature. 
Signature is almost universal; for which Bometimes, but more rarely, scaling 
is substituted. Sometimes both arc used. If a person cannot write'nnd has 
no Bc-il he generally makes a mark, and some other person writes his name. 


(1) T»ylor. Er., | 4M ritfll, cit. 

I?) T. ilerrii, 3 A. & It, SB. (1) St4 the •rprinn-nt In Pnlit t. Oitu Kim, 

(3) Sf VJtmt T. n-vr S >1 , 0 C., P30 (ISO). 

•as, 301 (11*9), *. (3) Halit ». Can Kim, inj-nu 

4 C- tv. .V, tZ7 #- C. •a’l {8) C\uiBlngt»eii, Ft., JIS. 


It will be observed that under this section, besides 
in which notice is not required, the Court has the power 
the notice “in any case in which it thinks fit “ This is i 
procedure in force in the English Courts.ffi) 
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AUcsUition, na to which see sections 68 — 72, is sometimes an imperative 
formality. Whatever the document may be, it cannot be used in evidence 
until its genuineness has been cither admitted or established by proof, 
which should be given before the document is accepted by the Court.(l) 
The word “signing” means the writing of the name of a person, so that 
it may convey a distinct idea to somebody else that what the writing 
indicates is a particular individual whose signature or sign it purports to 
he. A mark is a mere symbol, and does not convey any idea to the person 
who notices it — very often probably even to the person who made it.(2) 
This section has not provided for the case of marks and seals, as to the 
proof of which, however, see ante, notes to section 47, and section 73 which 
assumes that seals arc capable of proof. This section merely states 
with reference to documents what is the universal rule in all cases that the 
person who makes an allegation mnst prove it. It lays down no new rule 
whatever as to the kind of proof.(3) which must be given. In that respect 
the rule is precisely the same as it stood before. It leaves it, as before, 
entirely to the discretion of the presiding Judge of fact to determine what 
satisfies him that the document is a genuine onc.(4) So in the under- 
mentioned case,(5) it appeared that the evidence which was given in 
support of the document upon which the defendant’s case depended 
was that of a Cazi before whom the vendor came and admitted the deed 
to be his, and caused it to be registered, brmging witnesses to his execution 
thereof. Upon that evidence the lower Court came to the conclusion that 
the deed was proved ; but it was contended in appeal that the present 
section rendered it necessary that direct evidence of the handwriting of 
the person who was alleged to have executed the deed should have been 
given by some person who saw the signature affixed. But the Court, 
making the observations cited above, held, that it was not so expressly 
stated in this section, and that that was not the intention of the Legisla- 
tute.(C) So also this Act does not require the w'riter of a document to he 
examined as a witness ; nor does the present section require the subscribing 
ivitaesses to a document to be produceQ.(7) 

It has been 8tated(8) to be commonly the practice with Subordinate Judi- 
cial Officers when taking the evidence required by this section, to record merely 
that the witness verified {'tasik hya' or some similar expression) the docu- 
ment without statmg the exact nature of the evidence oliered. or the statement 
made by the witness. In Ganya Persad v. InderjU S\Tigh{^) the Judicial Com- 
mittee said '—“The Documentary evidence on which the defendant’s case 
principally rested consisted of two amanalnamas and the endorsements of pay- 
ment thereuM which purported to have been signed by the plaintiffs ; because 
these if really signed by them, were proof of settled accounts comprehending 
most of the disputed payments. In this country, or m any country where 
t 


a 


(1) Markbj, Et., Act 60 

(2) Xtrmal ChundtrT. Srtmaii Saralmont.^Z C. 
W. X., $42. 618 (1898) . *s to “ signature ” in- 
cluding a mark, ace o’*!'. “Otc* to a. 47, 
pp. 414, 415. 

(3) The proof required by thu eection may. of 
<«ur»e, be by any of Die recogniifd mode* of 
proof, and amongst otben by atatemenU admu- 
aible nnder a. 32, anit ; AWaUo Fora t. 

n B , 690, 691 (188) as to the method of proof* 


«r< a. 47, aatt 

(4) Xtd Kanlo v. Juj'tivndloo Ghott, 12 B.. 
L. R , App 18 (1874), ftt Markby, J. 

(5) /8. 

(8) Ih 

(7) AhioU Mi T. AUoor 21 W. R., 

429 (IB74). as to attesting witacases, ttt a. 68. 

(8) FSeU. Et, 389. 

19) S W. R., 390 (1873). 
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to be given hj the defendants would have been far more specific than a mere 
statement that they were tdenti/Ffd and t'cri'/ierf, as the Judge says, by the 
witnesses ; the ^Yit^e8Se3 would have been called upon to state whether they 
saw B S sign the first or B S and J sign the second, or, if not, whether they 
could speak to the handwriting, and generally what took place on the two 
occasions on which the accounts are vaguely said by one of the witnesses to 
have been adjusted.’ *(1) As to the presumptions which c.vist m the case of 
documents thirty years old, see section 90, post. 

Proof of ‘ ‘ ‘Executed’ means completed. ‘Execution’ is, when applied to a docu- 

execution- the last act or series of acts w'hich completes it. It might be defined 

as formal completion. Thus execution of deeds is the signing, sealing, and 
delivering of them in the presence of witnesses. Execution of a will includes 
attestation. In each class of instruments we have to consider when the 
instrument is formally coroplctc.”(2) Thus the contract on a negotiable 
instrument is, until delivery, incomplete and revocable. (3) The execution 
of documents to the validity of which attestation is not necessary may 
he proved by the admissions of the party against whom the document is 
tendered, whether such admissions arc of an evidentiary nature or made for 
the purposes of the trial only. In the case of attested documents the 
admission of a party to such document of its execution by himself is sufiicient 
proof of its execution as ar/ainst him (section 70, post), whether such ad- 
mission be evidentiary or made at the trial for the purpose of dispensing 
with proof, ^^^lcu there has been no admission as to the execution of a docu- 
ment uliich has been produced, it becomes necessary to prove the handwriting, 
signature, or execution thereof (4) As to the various methods of p^roving 
handwriting, see section 47. ante, and the Xoies to that section. The English 
cases with regard to deeds and their sealing are not of much importance in 
this country where writings under seal. or. ns they ate technically called, 
“deeds" arc not generally required, and contracts under seal have no 
special privilege attaclied to them, being treated on the same footing as 
simple contracts. According to English law, whore the signature of a deed 
has been proved and the attestation-clause is in the usual form, senling{5) 
and deliven' may be presumed ; so if signature and scaling nro proved, 
delivery' wilf be prcsumeil (C) Where the seal of a corporation is not judicially 
iioticed'(7) it may be proved by anyone who knows it, no witnesses are re- 
quired to the nfflxiiig of such seal, and attestation is not lu-ressarv unless 
the Artirles of Association othcnvisc proMdc The presumjitiou is that the 
seal has been properly ofTixcd.fS) 

If the writing wldeli is tendered m evidence is one wlatli receives its 
eharacter from being p-issed from one hand to another, the delivery, if 
ncccss.iry, must be proved. So until delivery a hundi is not elothed witli 
the essential clinracteristics of a negotiable iiistruinent (9) No particular 
form of deluen* is neressarj' (10) LastJy, certain special rules exist os to the 
proof of excciition of dorumriits which are required by law to be attcstcd.(l 1) 
An attested document not requires! by law to be attested may be proved as if 


(1) ?3 IV. I!., 3>l (ISTS) 

|3) //arlilirm r. /V«-;i Pmrnh, 19 li . 

C33. «3« 

(3) n. 

(I) I'hijn.rm, Kr.. SnI t'A . «•». 4W, 

E».. I trJ. •! I l|!». 

(5} A.# >»<l .V./.. 

(8) T.yi'f. Kr.. ! mi r.-^€w . N. r.f i't . 

m. 

l~} r. • £7. «•/'. 

(S) T. Th-nUm. 8 T. t:.. M to 


thi* r»*t' T»jtor, Ft., f 1832 . •• lo ihi" prr»umfi. 
lion of F'uuiBrn'^* of ffrlun tm. 

•O'l »• to romparUod of iroli, ■ 73, jntt 

(0) Pimmnji l/arUvn r. 7 <m;i ID R.. 

M9 (ISDI). 

flO) I^lp■on. Kt ,3r.I R,!.. if,2. tn.l rofM Itrre 
rllnl : 0tf to tho prnomition in fimur of the 
«foo rifctitlon of InilnifOPtif*, Tiylor, Kt., 
1} Ml, MDj 4nd M lo rmumpiion of cfpIlTtry, 

(11) fl<. CS— 7t, 
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it was u»attcstc<l.{l) In ^csp^ct of the proof of plans, it is not a sufiicicnt 
reason for admitting a plan in evidence, that a witness says it was prepared 
in Ills presence, unless the witness also says that to his own knowledge the 
plan is correct.(2) 

68. If a document is required by law to bo attested, it^’^ofor 
shall not bo used as evidence until one attestation witness at document 
least has been called for the purpose of proving its execution, 

if tlioro bo an attesting witness alive, and subject to the process"' 
of the Court and capable of giving evidence. 

69. If no such attesting witness can bo found, or if tlioproorwhe 
document purports to have been executed in the United King- witnel^*' 
dom, it must bo proved that the attestation of ono attesting 
witness at least is in his handwriting, and that the signature of 

the person executing the document is in the haudwriting of 
that person. 

70. The admission of a party to an attested document of Admission 
its execution by himself shall be sufficient proof of its execu- by®pwj u 
tion as against him, though it bo a document required by law docnmsnt. 
to bo attested. 

71. If the attesting witness denies or does not recollect Proof wue 
the execution of the document, its execution may bo proved wuaess* 

1 ,1 ... * ^ denies the 

by other evidence. execution. 

72. An attested document not required by law to be 

tested may be proved as if it was unattested. by^iwto”' 

be attested 

Principle. — Attestation of documents is a common formality, and in 
some cases is imperative. The object with which it is made or required is to 

affi ' ... • .. -t A -.-..4. Ti ~ . 

rec 

th? ■ ' 

ho- ■ ■ _ • 

pie • . . . 

of proof. See Notes, j)Ost. 

«. 3 (“ iJocumenl.”) as. 45, 47, 67, 73 (Proo/ o/Artfidirriliny.) 

R. 3 (“ Evidence.") «• (“ At/mH«on.”) 

a. 3{“Cowrl.”) 8®. o/ 

*• 8(“Proo/.”) 

Steph. Dig., Arts. CG— GO ; Teylor, Ev.,H *839— I8GI ; Act X of ISOG. as. 50,331 ; 

.Act XXI of 1870, «. 2 ; Act IV of 1882, es. 59, 123 ; Phipson, Ev., 3rd Ed., 4G2 — IC7 ; 

Harris Law of Identification in S| 327—381. 


(1) S. 72. jrxl. 

(2) R. T. Jiiro //«/'. H H. C. It.. 212. (ItTl). • 
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COMMENTARY. 

Docnments There are but fov docaments which are required by law to be attested 
required by ijx India. TTills made after the first day of January 1866, by persons other 
attested? than Hindus, Muhammadans, Or Buddhists ;(1) and Wills made by Hindus, 
Joinas, Sikhs and Buddhists, on or after the first day of September 1870 in 
the territories subject to the Lieutenant-Governor of Bengal, and in the towns 
of Madras and Bombay, or relating to immovable property situate within 
those limits, must he attested.(2) In the case of wills attestation either of 
the osecution or of the admission of execution by the testator is expressly 
made sufficient for the purpose.(3) So the signature of the Registrar at 
the foot of the registration endorsement embodying the admission of the 
executant has been held to be sufficient attestation within the meaning of 
section 60 of the Indian Succession Act.(4) But this does not, however, bold 
good in the case of mortgages.(G) A mortgage, the principal money secured 
by which is 100 rupees or upwards, can be effected only by a registered 
instrument signed by the mortgagor and attested by at least two witnesses. 
^^'here the prmcipal money is less than 100 rupees, a mortgage may he 
efiected either by an instrument signed and attested as aforesaid, or (except 
in the case of a simple mortgage) by delivery of the property.(6) It has 
been held by the Calcutta High Court that the attestation here contem- 
plated. 13 attestation of the act of signing by the executant and cannot, in the 
absence of anv express provision to that effect, be taken to include the 
attestation of tlio executant’s admission of having signed the document. And 
that, therefore, tlio requirements of section 59 of the Transier of Property 
Act arc not satisfied when a mortgage-bond is signed by the mortgagor 
attested by one witness and contains the Sub-Rcgistrar's signature to the 
endorsement, recording the admission of the execution by the executant.(7) 
But the Bombay High Coutt(8) and the Allahabad ILgh Court(9) have decided 
that the attestation required under section 59 of the Transfer of Property 
Act includes attestation after execution • * *’ • ’ - > . » , 

by the executant of his signature while 
agreed ivith the Calcutta High Court.(lO) 

that n mortgage for more than 100 rupees which has been prepared and 
, accepted, but wliich is not attested, is invalid , and that it cannot be used in 

I proof of a personal covenant to pay.fll) But this view has not been 

' accepted by the Calcutta High Court, which has held that an unnttestecl 

I mortgage so far as it creates a mere money or personal liability, does not 

require to be attested, and if so, section 68 of this Act does not apply. 
Therefore, it was held that though a document purporting to hypothecate 
, immovable property was not registereil and attested, a personal decree could 

1 bo passed on it, inasmuch as it was evidence of o money-debt,(12) And it has 

(7) To/ahtildt rmdn \ . Mohrir S0 C., 78 

(1838) ! Ctrindra .Vo/A r. nt,ot/ O-ipof, 20 C , 210 
(l89S)s Ahdiil Kfrini r. Salimu», 27 C-. IW 
(1800) { tiati CAuwn Pol v. CSanJrn Puifiiar, 
XtC., SOI, DfUr.Iion H’>>nri 

Kajnr, 7 C. W. N., IfiO. 

(8) pamjt T. Pat VarryilS, 27 H., a] . 

(9) Oanj^ M r. Silam 5»iirfor.28 A.. O 

(JO) JArt-in PotUr r. Jforf.r PanHam 

(IPOS). 31 M . 215. 

(11) jredr«4 /ifpnnt » Ominamolil 

Ammel, 18 M . 20 (I8P4|. 

(12) Snnai¥n Sinin Y , Pino AarS , “fl C., 222 
(1 898) J f. f . 2 C. W. X., rcr »JT. 3 C. U . .V.. 22* i 
fefaUdJi Ptodn T. i/alar Alt, 20 C , 78 {1 SOS’. 


(1) Act X of ISOS (Iii'likrt .■SarrOMon). m SO, 
331. 

(2) Act XXI of 1870 (IIiikJo IVilM, t. 2. A« 
to vhcDicr firict ■'CrmatlTp proof of Uno 

tion li aIioIuIcIj nctTWkry, •rr Siio SmmjQri 
Pili T. //tmanjiitf Iktf, 4 C. W. X., 204 ()8«). 

(3) Act X of 18«. 1 . 60} Gifimdn XalS T. 
Cflf O^pJ. 2« C.. :i\ 218, 219 (IB9S). 

(I) .Vi/yn Ovpol T. Sajrndn XtlS, It C., 429 
(ISS.’)! Ilr^mdra Xtratn T, Cianjm Ka»ta, |C 

G, 19 (1S8l)[ OirinJrt .Vnl* r. Prhf Copol. 
•Bpr* ; TcfJudJl Pmdi r, J/oAar Ati, SS, 78, SO 

( 189 . 81 . 

( 3 ) Sf4 iMt tiro nun c!(aI an,} pttf. 

(8) Act IV ©f 1882 (Trantfrf of IViprrlT), 
1. 39 
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Kccntly been held by the Madras XUgb Court that an instrument which is 
invalid as a mortgage for want of attestation under section 59 of the Transfer 
of Property Act cannot operate to create n charge under section 100 of 
that Act.(l) A gift of immovable property can only bo efTected by a 
registered instrument signed by or on behalf of the donor, and attested by 
at least two witnesses (2) 

“ ‘To attest’ is to bear witness to a fact. Take a common example ; a Attestation 
notary public attests a protest ; ho beats witness not to the statements in 
that protest, but to the fact of the making of those statements ; so I conceive, 
the wntnesses m a will bear witness to all that the Statute requires attesting 
witnesses to attest, namely, that the signature was made or acknowledged in 
their presence.”(3) To ‘attest’ an instrument is not merely to subscribe 
one’s name to it as having been present at its execution, but includes also, 
essentially, the being m fact present at its execution. (4) The ordinary sense 
of the expression “ attestation by mtnesses ’* b attestation by witnesses of 
the execution of the document not of the admission of execution.(5) MTieu 
0 document is produced and tendered ns evidence, the first point for consi- 
deration IS whether it is one which the law requires to be attested. There 
are many such documents in England. In India they are comparatively few. 

The above sections contain the rules relative to the admission in esndence 
of attested documents. Sections 68 — 71 apply only to documents required 
by law to be attested. Their general object is to give effect to the law 
relating to the attestation of documents which is itself enacted for the 
purpose of ensuring the genuineness of certain documents in respect of which 
claitns are made. An attested document not required by law to be attested 
may be proved as if it was unattestcd.fC) For along time it was held that 
^hen a document was attested, even though the law did not require attesta- 
’ '■ ■■ ;3 should be produced. Butasthis 

• • imon Law Procedure Act of 1854(7) 

of 1855(8) whose provisions on this 
ntroduced the present more reason- 
able practice. In respect of the persons who may be attesting witnesses, it 
has been held that a party to a deed is not a competent witness to attest it.(9) 
and in the case of a Will, it will not ho considered as insufliciently attested 
by reason of any benefit thereby given, either by way of a bequest or by 
^ay of ' ' ‘ ‘ "***■ ’“'Sting it, or to his or her ^vife or 

husband will be void so far as concerns the 

person s ■ 'and of such person, or any person 

claiming under eitner oi tuein. A legaice, however, under a Will does not 
lose his legacy by attesting a codicil which confirms the Will.(lO) A deed 
tnay be legally proved by the evidence of the scribe thereof who has signed 

(1) Samoa Patitr t. Ahdtl Sammai Saitb tnantao (I90S), 33 B , 44. 

(t90S), 31 II , 337, foUowms Eiyynddi Siidh (5) Gtrtniro A'olA t. Brjoy Copat, 26 C., 246, 

Aon A’ort JIooler)te, 33 C., flS5, »nd 2IS (ISSS), foUoved in Aort'm r. &■;>«««• ’ 

A'orayon t . latihmandaj, 7 B., 931. 27 C., 190 (1899). 

(S) Act IV of 1882 (Trtnffer of Properfr), • (6) S. 72, ayilt; $r«Dailary ilaXanto r. Jwpy 

*23. A» to the spccul rule* rcUting to proof of Seerfioo. 23 W. R., 293, 293 (1875). 

•tWted documents under the ilerchent Shipj^g (7) 17 * 18 Vie., c. 125, i. 26 : end tte 28 4 29 
Act, ((« 17 ft 18 p, 104, i. 526. V»c , e. 18. u. 1, 7 (cnminsl ce«), 

(3) fludom y. Parlrr, 1 Robert, 28. (8) S. 37. 

(4) Stroud’* Jndicltl Bictionery. 63 s Aoberf* (0) Stal t. ChrUjt, 7 Q. B. D . 517. referred 

Phdtipt, IE. & B, 450; Bryan r. Wk!t*, lo ia Pnnrdtm r. BoterU, 9 Cl. O., 137 

2 llobert.3IS; 5jlar7> T. B<rfX, 8 Q B. P , HI (10) Act X of 1865 (In<L*a Sueeetiioo), *. 54, 

Icited In Ciriadra S'atk T. Bey>y Gopol, 28 C.. end fortber, Rjpeoo, Er., 3rd Ed., 463. u to 
248, 218 (ISOS), pW , Dotd.SpiUt'try r. Btrdtfl, the ugueturei o( the director* end eeereteij of e 
* A. 4 E., I I’o A. A E.. 936; 1 P. A P-. 6^9: eompeny. 
fruifrU y. Rttd, 9 it AW..4fH;Xa"" t"’ 
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Ills name, but not explicitly as an attesting witness on the margin, and has 
been present when the deed was executed.(l) The Madras High Court has 
held that a document which is required by law to be attested but which is 
unattested, is inadmissible in evidence for any purpose.(2) But the Calcutta 
High Court has dissented from this view, holding that though a document 
may be invalid and inadmissible in so far as it purports to operate for a 
purpose for which attestation is required, it may be admissible for other 
purposes.(3) 

rd ailcsltd document not required by law to be attested may be proved as 

totM aite^ tf It was unaltested.{i) The words “required by law” apply to documents 
doVoments 'which attestation is required by some Act.{5) 

(b) prcsuiHC that every document called for and not produced 

ised was attested tn the manner required by foic.(6) The Court in such a case shall 

presume, that is, it shall regard attestation as proved unless and until it is dis- 
proved. And the person so refusing to produce, if he be a party to the suit, 
cannot rebut this presumption by subsequent production of the document. (7) 

(c) There IS a presumption of due of<es/a^iort in the case of documents thirty 
years old. The Court may in such case dispense with proof of attestation 

(d) TFAci'e a document u required by law, to be attested and there is an attest 
tnq witness avathhle, at least one attesting witness must be coWed.(9) ^^en 
the original document is m the possession of another and not forthcoming after 
notice to produce, and secondary evidence is given of its contents, the Court 
shall, as has been already observcd.(lO) presume* that the document was duly 


but secondary evidence 13 ollered of its contents under section 95, The 

English rule requiring the production of the attesting witnesses, provided their 
name? be known, bolds although the document is lost or destroyed.(12) And 
the same rule would seem to apply under this Act, since a document is “used 

as evidence ” *’ .i is brought before the Court 

is primary ntnesses who have attested 

a mortgage . bond cannot under section 

C8_be prov ^ • * t ,• witness, even when the 


or 

pnysicauy impossioie. inus it aii the witnesses be proved to be out of the 
junsdictioii of the Court or dead, or incapable of giving evidence, as if thev be 

insnne.fl-l) the next following rule will w applicable. 


(t) HiSia r. Faith AH, A., Sli 

(1899). 

(2) JJailriu ntptnl .Sarifty OiKKnmarat 

AmmnJ. 18 M., 29 (1804). 

(3) Sonalitu Shaha v. Dtu Xath, M C, 222 
{1R0«) ! t. e., 3 C. W. N , 228 

(4) S. 72. antf, cortv«)Kin>li;iK with a 37 of tbo 
lU'prab^i Art II ■<( HUS *n'l «ith a 2S of tb* 
ComTn'’n Law IVocftluir Arl, 18.94 

(A) Kirbl. Kt.. 393; an to tbfilnuoirnt of 
wbirh attratatian la nivnuar^, %. ani'. 

(fl) 8. 89, Iha nil<" K than fora, not limit. 
«1 to il”* ra»r of j>«a«r».(of> Ihr oiliriw rarty , 
It* TaVlor, Ft., f 1847. 

( 7 ) fnti. 


(8) .S. 90, 

(8) .S. 68, anir. 

(10) 89. pntf 

(11) KkIiI, Et . 393. 

(I2j O.ZfiV* T. .'imithtrt, 2 Stark., R., 528. 
Kttliny V. Ml, IVakr. .Add. Cas , 88, Taylor, 
Er., i 1843 • or the rav in viliirh the name# are 
onknoan. r. pntt, 

(13) lerro/i/w A'aruridan v. AomiMomi A'o* 

ruitdaH (10i(7), 30 M., 251. 

(14) Taller. Er , J 1K51 ; with ronprot to rnpa- 
Wity of friring eraJ. ncr, it ha< l.-rn h-lJ in Enff* 
land that the attntins wilnrov inu«t be rallnl* 
though aiiUuiiu'-tifly to the rm ution of the ilcnl 
lie bai Wome l.luid, and that the Toiirt will no* 



[ts. 68 — 72 .] 


ATTESTATION. 


505 


(e) If there he iio nmifa&fc, or if the document purports to 

be executed in the Umled Knujdom, the ntlcstntion of at least one attesting witness 
find (he signature of (he person ereeuUng the deed must be proved by other evidence 
to be in their handirrittng.{^) 

This rule will apply '%hen thi* ilorumcut purports to have heen executed 
in the United Kinpdoni. or the witnesses are dead, insane or out of the juris- 
diction, or when they Cannot he found after diligent enquiry, or have absented 
themselves by collusion with the opposite party.(2) The degree of diligence 
required in seeking for the attesting witnesses to a document, the attestation 
of w-hich is required to be proved by an attesting witness, is the same as in the 
search for a lost paper. The principle is m both cases identical. (3) If an ins- 
trument be necessarily attested by more than one witness, the absence of them 
all must he duly accounted for in order to let in secondary evidence of the exe- 
cution.(4) As to proof of handwriting, see sections 45, 47, 67, ante, and section 
73, post. Section 69 might seem to imply that the attestation of the attesting 
witness must be m Ins own handwriting, which implication assumes that the 
witness know s how to w rite. As a matter of fact, however, the greater number 
of attesting witnesses in India are matksmen.(5) The Act further contains 
no definition of the term “signature.” But having regard to the definition of 
the word given in the General Clauses Acts of 1887 and 1897,(6) Registration 
Act.(7) and the Ci\il Procedure Codc.(8) and the general policy of our law', (9) 
thctcrmiiicludcs the afiixing of a' mark. In the case last cited it was argued 
that as the only attesting isitness examined was a marksman, the bond in suit 
was not legally established as required by section 69 qj the Transfer of Pro- 
perty Act and by section 08 of this Act which, read with section 69, shows that 
an attesting witness must be one who can sign his name. It was. how'ever, held 
that this contention vas not correct ; that there was no good reason fop hold- 
* I ■ t .* .* - witness withm the meaning of sec- 

• jcction 68 of this Act ; that accord- 
_ . ure includes a mark and that there 

was notcason why the case ot a mortgage-deed should form an exception. It 
was further argued that marksmen in this country often only touch the pen, 
And even the mark, generallya cross, is not made by them, but is made by the 
wTiterofthedeed. But it was held that in this case no question arose as to 
whether a mark made by a person other than the witness can be sufficient, the 
mark being shown to have been made by the witness bimself.flO) 

ff) The admission of a party to the document will, so far as such party is 

' ^ . .7. ,1. fithvr ft! rnjtinti the fjtlesfinn tritnevsejt nr n( 


■<3np<*ns«- with hia prff<-nce on •ecount of iHnf*. 
howrrer aa' rw ; «5., i 1843-», but both of tbc»e 
•decuiona h»Te b-en doubted or irloct*ntly fol- 
lowed. *nd It la Bubmittrd that undrr Ihi* Art 
In both of Ihoao cmos the wUnma would bf »nr#I>- 
*blo of ginngeTidfOrt undrt tbo l<rm» of the K-c- 
tK®. 

(1) S. 69. aiile,- ace Taylor. Er.. ! 1841. 

(2) T*jlor. Et., f 1831. 

(3) lb., f 1855 »nd CMca there cited; T. ortr, 
*. S5. 

(4) Ib , f 1856 s Cnnlifie v. Sf/lon. 2 E*»t , ISl ; 
llrigM T. I>H i. Tallinn, A. »nd E , — J n**fr- 
ioei T. J/KJ7rot«, 1 C. *nd Sf.. 511. 

(5) Rcld, Et.. 392 1 the •ttc«fai6 witncc I® 

* »iU mutt Affix their ai?n»turea »nd not merely 


their AVye Gofal r. Xagfnira .NoM, 11 

C.. 3i9 (1883), Errasaifu r Alttt, 3 R. 
382 (1879); And AiemslA £iaifa t. Doynram 
d««a.S C.. 738 (IS8UJ: but ae^dinayre r. )«/■• 
rnflui. IS >1 , 261. 663 (1891). 

(6) Art 1 of 1887, a. 3. cl. 12; Art .X of 1897. 
*. 3, el. 52. 

(7i Art XVI of 1908. 1 . 3. 

(8) Art V ot 1908, a. 2. p. 35, Aod are Art X of 
|M3 (ladiAD So c ' c e m oa). a 50. 

(9) rrtn Krukf t. .V«<5. 2 C. \V. .S.. 

tea, SOS (1898). 

(10) /5 . At to proof of tnArka, r. Index. 

(11) S. 70. aA(e; which m the aaom. at a. 3‘. Art 
11 «1 1855. 

(12) TayVw. Et., | 18*3. 
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sion here spoken of. Tchich relates to the execution, must be distinguished from 
the admission mentioned in section 23, ante, and from that mentioned in section 
65, clause (6), ante, ■which relate to the contents or to the existence, condition, 
or contents of a document. Section 70 relates only to the admission of a party 
in the course of the trial of a suit. It does not include endential admissions 
made before, and sought to be proved by witnesses in a suit (1) 

The \*iew here taken that the admission of a party (at any rate during the 
course of tb e trial) will dispense with the necessity of calhng the attesting \vit- 
nesses appears to be at variance with the undermentioned case.(2) in which 
it was held that the only effect of section 70 is to make the admission of the 
executant sufficient proof of execution and that the section is not sufficient to 
dispense ^^th the necessity of proof of attestation to make a mortgage valid 
under section 59 of the Transfer of Property Act. It seems to have been 
assumed in Abdul Kartmv.Sahmun(S) which was notreferred to in the last case, 
that provided the admission was made during the course of the trial it would 
have the effect here submitted Section 70 is a special provision dealing with 
attested documents. If the admission of the executant has not the effect of 
^ ‘ *’ ' for the section at all, 

■ let relating to admis- 

. le sense of an admis- 
sion of signing only. Attestation is only a form of solemn proof required in 
certain contested cases by special Legislative Enactment, and it is difficult to 

...V.. V. ..II 1*. . . 1 . , 

gainst a party 

4 • ’tis therefore, 

attributed to 

* .he case it was 

found that there was proof of attestation independent of the admission. 

(e) // the attesting tcitness dentes or does not recollect the execution of the 
" *■ ‘ case it is the 

’ be proved by 
witnesses 

bemg called, domes or does not recollect the execution of the document, it is 
not clear whether other evidence can be given to prove it, if there be another 
attesting witness alive, subject to the process of the Court aud capable of 


received as sufficient proof of the execution.(6) As to the presumptions 
which may exist relative to this section, see section 114, post. 


Comparison 73. In ordoT to ascertain tvhethor a signature, writing 
or seal IS that ol tho person by whom it purports to have been 
w^h Where wTitton Of mado, any signature, writing or seal admitted or 

admitted or 

proved. 


(I) AtdutKarimT.S<Jmun.inC.,lM (1809): 
Ihl* CMC, though in •om« rMpccU diftlogeuiheblr. 
eppren m ntmtAitce to be at ranance with (he 
dKhiioo in C^anerjtt ▼. BtuttnirDMi, 

I C. tv. N’., ccxiU, in whkh it waa bell (bat th« 
ajmiuioo of execution of a mortgage in the «ei. 
Uh of lubd^urat further charpv mdmd (he 
caEm* of an attnfing wflnna fo (he worigage 
ojin<««iarT, the further chargee baring been 
proml in tho neual way by the rrUence of al. 
teeUag witnewe*. 

(!) Je^rnSra XalK r. Kitai C^orn, 7 C. W. X., 


384 (1003). 

(3) 27 a, J 90. 

(4) See raHjK t. IMton, 7 Taunt., 231 ; Bov- 
Bine r. Ilodt»on, L. It., 1 T. and Jf , 382 ; WijM 
T. Bryrft, U., 878 ; the eame rule apphe* where 
the initrameot ia ioet and the oatnreof the wit* 
re«Me are onlsnown [ Ktelmj v. Ball, Peake. 
AdJ. Cm., 88. 

(5) FkU, Et., 392. 

(0) nDecoc, X. P. E>., 231 i and eaaee there 
Cited. 
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proved to tlio satisfaction of the Court to have been written or 
made by that person may bo comparcd(l) \vith the one which is 
to bo proved, although that signntuio, \vT:iting or seal, has not 
been produced or proved for any other purpose. 

The Court may direct any person present in Court to write 
any words or figures for the purpose of enabling the Court to 
compare the words or fig^ires so ^v^ittoQ with any words or figures 
alleged to have been written by sirch person. 

[This section applies also, with any necessary modifications 
to finger-imprcssions.](2) 


Facta winch arenot otherwise relevant to the issue are admis- 
sible when they can be sboM-n to be for tbe particular purpose in band identical 
with some relevant fact.(3) I* — 

othenvise relevant to the issue t , of 

handwritings when proved to bi 

tore is in question.(4) And see Note, post. “ ' 


a. 3 (" ProiW,") 8S. 45, 47, 67 {Proof of handwriting.) 

a. 3 (“ CoHrJ,”) 

Steph. Dig., Art, 52; Taylor, Ev., §§ 1800—1874; Wharton, Ev., §| 711—719; 
Roscoe, N. P. Ev., 138—140 ; Rogers’ Expert Testimony, 130—144 j Lawson’s Ex- 
pert and Opinion Evidence, 323—410 ; Harris, Law of Identification, 2CC — 3^. 


COMMENTARY. 


In addition to the modes of proving handwriting which have already been compariso 
dealt with by sections 47 and 46, ante, there remains direct comparison of the 
disputed document with one proved or admitted to be genuine under this sec- 
tion, (6) which is in general accordance with the present English Iaw(6) upon 
the subject as amended by Acts of the years 1854 and 18G6. Although all 
proof of handwriting, except when the 
self, orsaw it written, is in its nature • 

a witness entertains upon comparing tJ , 

formed in his mind from some previor • 

the first of the abovementioned dates, did not allow the witness or even the jury 
except under certain special circumstance'*, actually to compare tiro rcritxngs 
with each other, in order to ascertain whether both were written by the same 


(1) “ B7 comp4^ison of h*ndwiitiog i» in»»nt 
the examination of writings brought at the tune 
Into iDxtrpoeition.'* Lawsoa'a Expert and Opin- 
ion Eridence, 323; in order by auch compan- 
ion to aacertaiQ whether both were written by 
the eam« person j Starkie, Er., Tart , S^- 

(2) The words tn bracket* were added, •- 
3. Aet V of 1899 ; tie $. 45. oofe. 

(3) wall, Et., 47. thn» where the wane was 
a* to the line of boundary of a particular estate 
eridence haring b-en giren that tb* estate was 
eontermbous with a certain hamlet, erxlenee 

admitted to prore the boundary of the 
hamlet 5 TionwM r, Jtnha*, S A- and &, 525. 

(4J Wills, Er.. 43. 


(5) The section differs tn its terms from the eor- 
trfpondtiig iection (48) of the repealed Act n or 
1855 which was as foaows:— “On an inquiry 
whether • a^atoie, writing or seal is genoine, 
any wadMpvtrd signature, writmg or teal of the 
party, whoee sigoature, wntmg or seal is under 
dispute, may be compared with the dispoUd one 
tboogb soch signature, writing or seal be on an 
mstniDent whwh is not erxlcnee in the cause. “ 
As to a. 48 of Act 11 of 1855, see^. r. AmancU. 
M 3IJUX. e W. IL. Cy., 5 (18«). 

(6) f M 2S A 2S Tic., c. 18, s*. 1, 8- Taylor 
Et..|| I8«a_l874. 

(7) Sft p. 411, aalt. 
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peraon. But tbeEnglisli rule is nofr otherwise. (1) By the terms of the sec- 
tion, any writing, the genuineness of which is admitted or froved{2) to the satis- 
faction of the Court, may be used for the purposes of comparison, although 
it may not be relevant or admissible iu evidence for any other purpose in the 
•cause.(3) Thecompariaoncanbcmadeeitherby witnesses acquainted with the 
bandwriting,(4)or ’ ' ‘ ' t » i » • , • , ^ ‘ or, 

without the intCTV or 

in the event of th o . . . . o 

ancient documents, t.e., more than 30 years old, may be proved by comparison 
•\vitb other ancient documents which have been shown to have come from pro- 
per custody and to have been uniformly treated as genmne-(8) The witness 
should generally have before bim m Court the writings compared. It has, how- 
ever, been held in America that where the loss of the original writing has been 
clearly proved, the opinion of an e.vperf is receivable as to the genuineness of the 
signatureto the lost instrument, he ha\uag examined the signature prior to its 
loss and compared his recollection of such signature with the admitted geniunc 
signature of the same person on papers already m the ca8e.(9) The original 
and not the copy is what the Court must act upon. Copies of any kind, whether 
photographic or otherwise, are merely secondary evidence and cannot he 
used as equivalent to primary evidence. But when the use of photographic 
copies is not objectionable, as being an attempt imppo^erlj^ to use secondary 


The party whose writing is in disptite may also be required to svfite, for purpose 
of comparison, in the ludge’s presence, and such writing will then itself be 
admissible (11) Though this provision is useful, yet the comparison will often 
be less satisfactory as a person may feign or alter the ordinary character of bis 


(l) Taylor, Et., J I8'19 • La»»on op. eit., $24 

(3) See SrtemuUp Pioodtev 2i 

W. R , 373 (187i) , P t. KerUtk Chvnder. S R 
C A C- R , Crini. Rul , fiS, C’ (1S68), It v. .<»,«• 
no^h Mdlah, e U. R. Cr., 5 Ptrma 

rkuniir T CruhChuniiT. 0 W. R . Civ. R . 450 
lISfiS) In Tara Prasad T £ulA«< A’oroin, 21 
\V. R , rt (1873), eerlain rjofa tworv Ihal Itx-y itot 
thnr pottahii from tbp hand* of <bp (irnon* nho 
porporfol to tiffn fhrni j thw wai brW to l>p mlB* 
virnt proof undrr thia acction that tho mgn*turr* 
were tho«* of thp IpMor 

(3) Sfo S'rxh r, fiidguny, I Ftwt. A Fw , 370 
CrtAtu tU r. Jarlfin, 2 Fost. A Fin , 34 ; Droult, « 
Ti'JiWn', .S Ex., 030 i it inakf^ no c!iff«TP«cp 
«bat thr nTitin/t ii »hi<-h u provnl for porpewa 
of tomp»ri*on ; it may Iv a lore Ipftrr or it itiay 
l« a tp«(amrnt, Wharton, Ev., f 711. 

(4) S. 47, oa/e, the witncM np«l not U" a |,ro. 
(i-i«ion*l Pipcrt or a jwnon »ho«* ■Wl m the 
pomparwon of haadvritinpi hai bora pninnl in 
Ihp way of hi* profossion or hu*inp»», ancli « 
HUP»tIqn i« onp of weight only. Ji. ». Ptlertlael 
<]g94).2Q 11,784 A< to thn opmMnaof natne 
.foJlT" O'* natitP writing, *«• Pa/tadfH Xalh t. 
Ja^adrrt .Wl. 7 B L. R-. 316, 333 (1S7I). 

( 5 ) S. 45 . anU. 

(6J S«« CMkK t. A'lInii'iiWrr, 4 Fo»t A Fm , 
•4W.' and a* to rivn7*#M»oo hy • 


jury in P T. llaney, 11 Cor, 546, 548 

(7) Taylor. Ev , J 1870 

(8) Taylor, Ev , § 1873--1874. 

(9) RoRpr*’ Export TMtimony, J 139 

(10) 2b., 5 140 In //aynea v. .VtDtrmoH. 82 
NY, 41, tbp Npw York Court *«id. ” We may 
rpooj^iKe that the yihotographic prorrsa is ruled 
by gpnpral laws tliat arp uniform m thpir oprra. 
tioQ and that almost without rxcrption a Iikpnrss 
IS brought forth of fhp object set bpfore the 
ramera. Still somewhat for exact likeness will 
depend upon (he adjustment of the machinery, 
upon the atmospheno conditions and the skill of 
the manipuUtor, etc. ” Other circunistanees 
were mentioned m a preceding ease (Taylor Uill 
case, JO Abr. IV., X. S , 300), such as the correct- 
ness of the lens, the stale of the weather, the skill 
of the operator, the colour of the impression, tlie 
parity of the chemicals, aecuracy of forming the 
angle at which the original was inclined to the 
oensitive plate, the Jiostihle fraud of the operator, 
etc. 

(11) Pn second tl.iuse of section, and C"bbell 
V. /k‘fm>«dee, supra j Doe rf. £»ei In* v. II iIsoh, 
lOAloo. P. C. R ,50’.Mn! Rog-rs.o;,. fi(., J 14’. 
Ta An-eriea it has Iswn heki that a party rsnnnt 
!« comptlled in eroas.examu]a(ion to write hi< 
name; (4., and the section ssys “ the Court may 
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lianduTitiiigwithtlio very vieu of defeating a comparjson.(l) It is, moreover, 
to be observed vith regard to doenments not written m Court that many men 
are capable of vritmg n. ^e\etai thnerent hands : and con‘<cquciitly, where the 
object they have in vien to relieve themselves from liability nothing can be 
easier than to produce to toe Court genuine documents which have been 
written for the eapress piiriioNC of proving that no similitude exists betweeu 
them and tlie writing iii d.T.p«te (2) A comparison of iiritiiigs, therefore, for 
these and other reason' i-. a mode of ascertaining the truth « Inch ought to be 
used with very great cint.iud-l) especially if iio skilled nitness has been 
called to make the co!npar''''*n (1) So with regard to seals it lias been judi- 
cially observed that “at llu best, the test of comparison between the impres- 
sion'of one native seal "ith another is but a fallible one am! must always be 
received with extreme f.iutJon.”(5) Writings uhich it is souglit to use 
against accused persons for purposes of eoinparison should be clearhj proved 
before being ao uscd.(G) Comparison of writings is one of those tests uhich, 
ordinarilv. Appelate Courts are quite as competent to apply as Courts of first 
instanced") 'In all cases of comparison of handwriting, the uitnesses, the 
jury, and the Court may respectively exercise their judgment on the resem- 
blance or difTcrence of the writings produced’. In doing so, they w/11 some- 
times derive much aid from the evidence of e.vperts with respect to the 
general character of the handwriting, — the forms of the letters, and the 
relative number of diversified forms of each letter, ~the use of capitals, 
obbrenations. stops and paragraphs.— the mode of effecting erasures 
or of inserting interlineations or corrections,— the adoption of peculiar 

espressiona, the orthography of the words,— the grammatical construction 

of the sentences.— and the style of the composition,— and also on the act 

o' '11 .. »- ... .. A...—. A... *• Af, 

b 

a ... ww ... A. ‘ 


(1) Karton. Ex., 233 . obtemUoa* of thf 
PrJty CouBcU ui Jawnt r '"W" AVoiX 
18 A., 137, l«l (1893) ; c . 21 I. A . S, 8 

(2) Taxlor, E»., 5 1872. fh^ mxlhwf of proof 
dealt iRith by thw section, commonly colled “ ly 
eotnpsrtfon of hsods,” li«» met wiUi Mtoitg oppo- 
sition both in Englmd America from its 
doubtful rslue find soppowd dsftyers. Best, 
Et.. p 239 

(3) 5r<em««y Pioo>l<e r. Gol’xd Ciundtr. 23 
\V. R., 272 (1874), per JUrlby *"3 Romesli 
Chtmder Slitter. JJ.. sec A’c6«» KnJixo r. 

Coll, 10 C . 1047, 1051 (1884) [eTiileoce by com- 
psrisoa held not to le suffic.enl], Aitrelr Rrowd 
X, AmtaMran Uajra, 8 B. I* R., 40*’. ***2 (1971). 


le W. R.. P. C., 16 [Eoding of lorgrrf on com> 
psrison of hoRdnntuijr only disspproredj. 

(4J n. r. Sihfriofl [1894). 2 (?. B . 766 . r. 
llentg. I) Cot. 346 

[31 K t, Amanntllak 8 IV. R., Cr., 6 

(ISSO), pfr Kemp sod Seton-Ksir, JJ. 

[«) K. T. Kernel CAwnder, 5 R. C. * C. R , 
CYim. Rub, 58, 82 (1&09){ fl. t. AnanUlafi 
6 W. R , O , 6 (JS88i. 

(7) R. X. sDpra, 6; snd St-x free* 

mulfy PhfoAtf v. Cv/And Chtudtr. 22 W. R., 272 
(W74). 

(8) Texlor. Ex.. | 1871. 

(9) ». 5 r. ft Fr., I52j a»/«- 



PUBUC DOCUMENTS. 

Documents arc of two kinds, public aud private. Section 74 accordingly 
bupplics a definition of the term “public document,” and section 75 declares 
all documents other than those particularly specified to be private documents. 
The following sections (74 — 78) deal with (o) fht nature of the former class of 
documents, and with (6) the ftoo! which is to be given of them. Section 74 
defines their nature ; and sections (76 — 78) deal with the exceptional mode of 
proof applicable in their case , the proof of private documents, as defined by 
section 76. being subject to the general provisions of the Act relating to the 
proof of documentary .eiddence contained in sections (61 — 73). 

An inquiry as to public documents may be directed (o) to the means of 
obtaining an inspection or copy of them, (6) to the method of proving them ; 
(c) to their admissibility and cffect.(l) 

"With respect to (<t) the means of obtaining an inspection or copy of a pub- 
lic document, the matter is one which b not dealt irith by this Act. Section 
76 provides for the giving of certified copies of pubhc documents which the pub- 
lic have a right to inspect ; but there is no general provision as to the right of 
' ' ” ’ * • enactment in force in British 

spect public documents, sub- 
• . he is individually interested 

1 copy U expressly conferred 
. , i true construction of the Sta- 


intercst. The commou law right is limited by this prmciple.(2) It may be 

inferred that the Legislature intended to recognise the right generally, that is 

the tight to inspect public documents, for nil persons who can show that they 

have on interest foe the protection of which it b necessary that liberty to inspect 

such documents should be given. In such cases in the obsence of a statutory 

there is a common law right.(3) There are some special provisions applicable 

to particular cases. Thou 

any particular remedy to 

refused ; yet on order in t ' • 

concerned to do his duty * ’ . ' 

under the provisions of Chupuji »xii luo 

(6) The method proving public documents is, as already observed, the 
subject of sections 70 — 78, fost,(5) and (c) the admissibility and effect of non- 


(1) Taylor, Ft , { M70 

(2) It. T. Arumyyim. 20 31 , 18». 191, 1».' 

IS'JTJ, |>rr Sulramania Ayyar anil DaTiea, JJ., 
C4lui". V. J . *•** accui«^ *as a pwato 

inUr-^tirl la the documenta m ijocatHB, and 
that if they were pobbo documenta fca wonld be 
rntiUrtl to Impo'-t and hare coplrt of thems at 
p. 104, Shephard, J.. »M of the ammo optalm 
a’l the refemoi? Judgre a* to the right of aapte- 
tipn, but Irfi that two of the documenU fat 


ijueiition vire not public documents : at p 100. 

P) C/ionilt Charon Doittx/(i Charon, 31 C, 
"84, 291 (10IJ3), Jl. V. Arvmujam, 20 Jf., 189, 
100 <1897) 

(4) Act I of 1877} Field, Er., 390, 398; aa 
to the meana of obtaining an Inapection or copy 
bi England, a« Tajlor, Et , if 1479—1022; and 
ttt Creenicaf, Et., { 471. 

(5) See pvt and aa to the English law, Taylor, 
Er., if 1323— 1«9, 1747 A, tl ••j. 
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judicial public documcuts’is dealt with by sections 35—38, and of judicial 
public documents by sections 40 — 44, onte.(l) The question of the admissi- 
bility and proof of a public document involves four points of consideration : 
(a) The contents must relate to a fact in issue or a fact relevant under the 
earlier sections of the Act. (6) If the contents are a statement of such facts 
and are not acts forming such facts, the statement must be relevant under 
sections 35—38, chiefly section 35. fc) The contents of the original document 
must be proved subject to. and with the benefit of, section 65, clause (c), 
and sections 76—78.(4) The accuracy of the preparation of the original 
may be proved or presumed as provided by sections 80—87, and the 
correctness of certified copies may be presumed under section 79. In this 
connection section 57 relating to judiual notice should also be cousidered.(2) 
Firstly, as to tbo nature of public writings. They have been defined to 
consist of “the acts of public functionaries, in the Executive, Legislative and 
Judicial Departments of Government, including under this general head the 
transactions which official persons are required to enter in books or registers 
in the course of their pubbe duties and which occur within the circle of their 
own • ■ ’ ’ ’ ’ 1 -t-- .. — *t-- rp. ^ . • - , . 

the 

Jud{ 

tiblc 

Und ■ ■ 

and ■ • I ’ 


petty, it the entries arc oi a puuuc natwe, luc uoom oi tnc post-oihco and cus- 
tom-house and xe^’sters of other public offices ; prison-registers ; re^sters of 


of statements iu public documents. It will, however, be observed that under 
section 74 of the Act the question whether a document is or is not a pubb’c 
document, within the meaning of that section, is distinct from the question 
whether or not the public have a right to inspect it. It is only of public 
documents which the public have a right to inspect that certified copies may 
be given in evidence, but it may well be that a document may be ‘ ‘public’ ’ 
within the meaning of this Act, and also one which is not open to the inspection 
of the public and of which, therefore, no proof by certified copy may be given. 

Secondly, with regard to the proof of public documents. As has been 
already observed, (7) the contents of doenments must be proved either by the 


(1) Sit pp. sea— 398, oBl*. •nJ M to the Engli»h 
Uw, T»ylor. Ef.. H 1660-1747. 1747.V. it •><} : 
*nd **t Greenleof, Er., { 6— rt 
(5) The Eeidenc* Act by K«hon U1 S«rUr. 
~nd Ed., p. 174. 

(3) Greenleot, Er., { 470. 

(4) 470— 4S4 5 T»yIorET. 5 ICOlJi; 


rovell. Er.. 370—395 j PlupKa. Et., 3rd Ed. 
361—363; lUacoe, K. P. Et., UI. 

(3) Sit IVmen, Et, 340-369, nujBoo, Et, 
3iU Ed.. 366—370. 

46) L. E.. S Jlpp. <X. CS't, 64*. 643, per Ltfd 
BlMlbam. 

(7) fix latral, Qu V. 
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production of the document, which is called primary evidence, or by copies or 
oral accounts of the contents, which arc called secondary evidence. Primary 
evidence is required as a rule, but this is subject to seven exceptions(I) in which 
secondary evidence may be given. The most important of these are (a) cases 
m which the document is m the possession of the adverse party :(2) and (h) 
cases in which certified copies of public documents(3) are admissible in place of 
the documents themselves (4) The grounds upon which the last mentioned 
exception rests are grounds of public convenience. Public documents are, 
“ comparatively speaking ” little liable to corruption, alteration or misrepre- 
sentation— the whole commumty being interested in their preservation and 
in most instances entitled to mspect them ; while private writings, on the con- 
trary, are the objects of interest but to few, whose property they are, and the 
inspection of them can only be obtained if at all by application to a Court of 
Justice. The number of persons interested in public documents also renders 
them much more frequently required for evidentiary purposes ; and if the pro- 
duction of the originals were insisted on, not only would great inconvenieuce 
result from^ the same documents being wanted in different places at the same 
of place would expose them to be lost, and the 
.’ould soon insure their destruction. For these 
ms it better to allow their contents to be proved 
by derivative evidence, and to run the chance, whatever that may be. of errors 


19 oral evidence(7) receivable to prove the contents of a record or public book 
which is in e3dstence.”{8) With regard to the proof of documents of a puhhe 
character in England, and the legislation relating thereto, seethe notes to sec- 
tion 82, fost. Proof of public documents under this Act may be given either by 
means of certified copies under the provisions of sections 70 and 77 or in the case 
of certain public documents particularly mentioned in section 78, in the parti- 
cular modes referred to and allowed by tbat section. When such proof has 
been offered, certain presumptions arise in respect of the documents which 
form the subject of the third division of this Chapter of tiie Act.(9) 


pubUcdocu- 74. The following documonts aro public documonts : 

(1) documents forming tlio acts or records of the acts 

(i) of the sovereign authority, 


(J) S. M. ailt 
(’) lb.. *1. (a). 

(3) lb., cl {«). 

( 1 ) Step).. Introii , ITi* It «>II noticed, 
tlcrcforc, tli«t tlio srxftIUd '* Ix^tCTHlineonlo ” 
hM In (tnrtnrxi no application to th* caw of 
pul.lio writ inK<, a property aulhrntiratfdcopy la ine 
a rccosnunt »«iui?atfnt for the onemal itwlf. 
Itcit, Er.. .\mtr. Note*. 43J s Orccnlcaf, Er., 492. 

(S) By wi oral motlrm Acta of I'arliamcot 
ipecial male* of proof an {rrovahd for many 
kinda of rccorda and puUio documenU' tf* 31 
and 33 Vk\. c. 37. 14 and 15 \-k.. e. 99. 8 and 0 
\V..c. ll3^42^lc..e. n ; 49 cl 00} a Urge 
namicr of iirailar cnartmenU am to la* fonnd m 
Ec., Ilie meat atatutc-book* : ttt Taylor, Cr., 


JJ 1073— J2tH) 

(8) In England the principal aorta of copiea 
uml for the proof of doiuments are (1) Exempli- 
Ocationa under the great leal. (2) Exemplifi- 
catiimi under the aeal of the Court where the 
record la. (3) Office copira, i.e , copie* mode by 
an officer appointed by law for the purpose. (4) 
Examlaed copiea as to which, «r< a. 83, pot/. (5) 
Copies iigned and certiCed ai tnio by the officer 
fo whose eu«tody the original la enfruilcd. This 
Act refirs to certiSed copies (a. 76) anil certain 
rdher copies particolarly lp«-cified (s. 78). 

(7) Sn Beat, Er., Amer, Notes, p. 433. 

<8} Best. Er., i 483, and am {J 218. 210, ib., 
Starkie, Er , 313. 

(0} Sit Introiluctlnii to aa, 70— DO, pott. 
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(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and exe- 
cutive, whether of British India, or of any other 
part of Her Majesty's dominions, or of a foreign 
country ; 

(2) public records kept in British India of private do- 
cuments. 

75. All other documents arc private. 


3 (“ iJocHWfn/.”) 76*78 {Presumptions as to (heuments.) 

70-00 (Proof of piihlie tloeuments.) 

COMMENTARY. 

See Introduction, ante. It has been held that in construing section 74 it PubUc and 
may fairly be supposed that the word “acts” in the phrase “documents form- S^^^ents 
ing the acts or records of the act ” is used in oneand the same sense ; that the 
act of which the record made is a public document must be similar in kind to 
the act which takes shape and form in'a public document ; that the kind of 
acts which section 74 has in view is indicated by section 78 in which section the 
acts are all final completed acts as distinguish^ from acts of a preparatory or 
tentative character. Thus, the enquiries which a public officer may make, 
whether uu' ^ or may not result 

in action, . * • ■ a substantial dls* 

tinction bet , they result, and 

it is to the latter only that section 74 was intended to lefer.(l) Consult the 

d‘®”'*’“~ **• ♦v* procedure Code of a “ public 

c eferences to documents which 

a ' • • well as the following decisions 

^ ^ ’A certificate of sale granted 

under the Civil l?rocedure Code (Act \TH of 1859) and before section 107 of Act 
XII of 1879 was enacted is a document of title but is not a public document.(3) 

The Loan Kegister of the Public Debt Office in the Bank of Bengal is a public 
document, and under section 76 any person having an interest therein is entitled 
to inspect the same and obtain certified copies thereof (4) A jamahandi pre- 
pared by a Deputy Collector while engaged in the settlement of land under 
RegulaUon of 1822 has been held to be a public document within the mean- 


(l) A. T. ArvntHgam, 20 31 . ISO, 197 CISOT). 

Rhrpbftrd, J, So kUo I)<ni*on, J., At p SOI 
•nH . •• It in»r, 1 tb>nk. *fU be doubted ebether 
the »orJ 'Acts' io k 74 U used in its rrdu’kry 
And popnUr eonie And not nthcr in the frefrirted 
And technickt eenee in «hich it is need in e. 78 :** 
but M aIm remArkf of S. AijAr, J., At p. SOS end 
on thb cAee, poef. 

(S] A p^uTinAB <■ A public officer • Jt. r. Aro- 
MAVan. SO M.. ISO. 194 (1807) ; At to the Setre- 
tAty of A ManiciptI Botrd. *te reference to toll 
IWch. 19 A.. SOS, SOS (1897). The RotaH of • 
eilltpe b A pqUm tereAct : R, T. RmJJa. 1 AH. 
L. J., St3 (inO): the hdlowBig Aiepabhe oficert: 

W, I.E 


—The OScitl Tratlee : SKaiAzadtt A4aAtt. 
•let T. /’erTtunn. 7 C.. 490 ()B8I): Officitl At* 
•Vore: /<weab J!a}i t. Ktmf, S6 B., SOO (lOOS); 
The AdnuoutrAtor-Generml iince the ptcing of 
the Aft o( 190S: CIc/areat Cloirdlry r. Adxi. 
nMfra(nr*Cnmif, 8 C. W. ?«., 913 (1904). And 
vadre Act V ^ 1908. ererj member of the Indun 
Ctefl Serrre. 

(3) T. y/ertUai, S Itom. L- B.. £33 
(19*0). per Chady, J. 

(4) CS«Adi OUnk T. Clereii . 3! C*. 

284 (1903) { 8 C. IV. X., 123. 

(5) Ten fatar t. AUastA C^aaia, 4 C., 79 
tI87S). 
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production of the document, which is called primary evidence, or by copies or 
oral accounts of the contents, which arc called secondary evidence. Primary 
evidence is required as a rule, but this is subject to seven exceptions(l) in which 
secondary evidence may be given. The most important of these are (o) cases 
in which the document is m the possession of the adverse party ;(2) and (6) 
cases m which certified copies of public documents(3) are admissible in place of 
the documents themselves (4) The grounds upon which the last mentioned 
exception rests are grounds of public convenience. Public documents are, 
‘ ‘ comparatively speaking ” little liable to corruption, alteration or misrepre- 
sentation — the whole community being interested m their preservation and 
in most instances entitled to inspect them , while private writings, on the con- 
trary, are the objects of interest but to few, whose property they arc, and the 
inspection of them can only be obtained if at all by application to a Court of 
Justice. The number of persons interested in public documents also renders 
them much more frequently required for evidentiary purposes ; and if the pro- 
duction of the originals were insisted on. not only would great inconvenience 
result from the same documents being wanted in different places at the same 
time, but the continual change of place would expose them to be lost, and the 
handling from frequent use would soon insure their destruction. For these 
and other reasons, the law deems it better to allow their contents to be proved 
by derivative evidence, and to run tbe chance, whatever that may be, of errors 

• .... . • • But true to 

the matter 

• • . . . j trustworthy 

kind, and has defined with much precision, the forms of it which may be resort- 
ed to in proof of the different sorts of pubhcT\-Titmgs.(6) Thus, it must, at least 
in general, ho in a written form. t.c., m the shape of a copy ;(6) and as already 
mentioned, must not be a copy of a copy In very few, if in any, instances, 
is oral evidcnce(7) receivable to prove the contents of a record or public book 
which IS m exi3tence.”(8) With regard to the proof of documents of a public 
character m England, and the legislation relating thereto, see the notes to sec- 
tion 82, fast. Proof of public documents under this Act may be given cither by 
means of certified copies under the provisions of sections 76and77 or in the case 
of certain public documents particularly mentioned in section 78, in the parti- 
cular modes referred to and allowed by that section. When such proof has 
been offered, certain presumptions arise in respect of the documents which 
form the subject of the third division of this Chapter of the Act.(9) 


Public docu- 
ments 


74. Tho following documents aro public documents : — 
(1) documents forming the acts or records of the acts — 
(i) of the sovereign authority, 


(I) s. 0\ n7il<. 

<2) /4.. cl (a). 

(3) /4 . cL (0- 

(4) Slcjili. Introil . I7(*. It will uoticrd. 
tLrrcfort", tliat tho jo<«llnl ' ' l.ciil cTirlmce nilo *’ 
li&* in ■trlcioni* DO •pplication to th" enw* o( 
puMujirritinjrt, • propcrly»ulh.ntlc»Wcopyl,ciQK 
A rcco;ni>icU oiuiTalnit fur tlic ariguiDl llwlf. 

Bnt. Er.. Amcr. Xolci. 412 , Grccfitc«f, Er., •IS2. 

(5) By tcTcrkl mnlcm .let* of r»rliAiDrnt 

■pocul modr* of iffoof Dro for niAny 

kuj'U of rccorJ* Anil publiu dneofnenU* #»« 31 
And 32 Mr . e. 37: 14 ond 13 \lc.,c. 00; 8 And 9 
Vic., c. 113; 42 V*:., e. II : 41 Me., e. 60} a Urge 
Bnmlirr of timilAr enncimentt Ate to t* foonl in 
£»., Ihe rtceqt •tAtute-book* : TajIjc, Er, 


IU73— 1200. 

(S) In England the j.rliicipal aorta of cojnea 
uaod for the proof of documents are (I) Exempli. 
fiCAtiona under the 8''^at aeal. (2) ExempUfi- 
CAliont under the real of tho Court where the 
record u. (3) Office eojuie, t.e., copica made by 
An officer appointerl by law for the piirpoee. (4) 
ExBOiiried enpiee aa to which, tee a. 8.*, post. (S) 
tbpin aigned and certified a« true by the officer 
lo whfee eiiatody the original is entrusted. This 
Act refers to certified copies (s. 70) end eortsin 
other copice particularly spccificrl (i. 78). 

(7) Sr* Best, Er., Amer, Notes, p. 433. 

(8) Best. Er.. I 483, and *r« {J S18, 219. iA , 
SurVte. Er.. 315. 

(9) Sri Introduction lo ss, 70—01), post. 



[S5. 74, 76.] 


PUDUC DOCUMENTS. 


613 


(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and exe- 
cutive, whether of British India, or of anj other 
part of Her ]\Iajosty*s dominions, or of a foreign 
country ; 

(2) public records kept in British India of private do- 
cuments. 

75. All other documents are private. 


•*. 3 Dofiiinenl.''] sa. “JB-TB (Presumptions ai lo documents.) 

■««. 79-00 (Proof of jiullte rfocuMfnts.) 

COMMENTARY. 


Sec Introduction, ante. It has been held that in construing section 74 it Public and 
may fairly be supposed that the vrotd “ acts” in the phrase “documents form- §^^^enta 
ing the acts or records of the act” is used in one and the same sense ; that the 
act of which the record made is a public document must be similar in kind to 
the act which takes shape and form in'a public document ; that the kind of 
acts which section 74 has in view is indicated by section 78 in which section the 
acts are all final completed acts as distinguished from acts of a preparatorj' or 
tentative character. Thus, the enquiries which a public officer may make, 
whether under the Criminal Procedure Codeorothennse, may or may not result 
in action. There may be no publicity about them. There is a substantial dis- 
tinction between such measures and the specific act in which they result, and 
it is to the latter only that section 74 was intended to rcfer.(l) Consult the 
definition ••• *'••• — -'—-i ft p*'>»edure Code of a “ public 

officer,” • iccs to documents which 

are of a ’ • ns the following decisions 

which hi ■ • • ’ certificate of sale granted 

under tl • ' • • before section 107 of Act 

XIT of 1879 was enacted is a document of title but is not a public docuinent.(3) 

The Loan Register of the Public Debt Office in the Bank of Bengal is a public 
document, and under section 76 any person having an interest therein is entitled 
to inspect the same and obtain certified copies tbercof.(4) A ja7nalandi pre- 
pared by a Deputy Collector while engaged in the settlement of land under 


(I) a. T. .,4rvnii;a7ii. SO M.. ISO, 197 (1897). 
p'r Shfph»rd, J. S" si*® J . nt p SO# 

s •* It maf. 1 tliinfc. wrU bo doubtod • both*# 
the oorJ 'acU* ui k 74 U u«xl in it# rHL>*i7 
»n4 popoUr «meo and not rather in th« mtnefod 
•nd tf^bnickl ornrci m «hich it U oanl in ■. 7S*** 
bat «M klso mn»rk« of 8. Aij^r, J*. ot p. S03 ond 
not* on thU ttm, fntt~ 

{i) A policomtn it • public officer; R, r. .Im. 
<n«9an. ffi) M.. ISO. 191 (1897); *t to thr SorR*. 
ttfy of « Munlcip*) Botid, rre refctrncr to FbH 
Bench, 19 A., na. SOS (1897). Ibr GorMt of • 
T0)4ce it o poblio trrrvit : R. v. SmJJu, 1 AIL 
I- J., SIS (SOtai s Ihr following M* paUic oSem s 
W. LE 


■I. 


— Tbr OScuI Truitrr: Alaititoifte AAdlta. 
ii«i V. FrtTOMoa. 7 C.. 499 (ISSI) ; Offiru) Ai. 
•ignm Ua/i x. Xtmp, SS 71 , SOO (){)'t2 } ; 

Tbr Admiautratord>nrr«l tmer Ibr pnoing of 
the Act of 1902: Rkolonm Cl^tHkrf x. A^wi- 
■uA«f<wl7»frof, g C. \V. N., 913 (19iH). ftrid 
mtJrr Art V of 1908, rrrr^r mrmlrr of IbrloditD 

Oril ?«TT«re. 

p) T. //•nUoi, 2 Booi. [- I' . Cl- 

(I9iai). ptr Oad.r, J. 

|1| ClaWi Cloroo x. Ckvt , 31 < 

281 (l»03| ; 8 C. \V. .V., 125. 

(S) Txrm Rmlmt r. AU»»tk 1 r . 7/ 

118 : 8 ^ 

3 " 
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this decision has been since said to be open to some degree of doubt.(l) In any 
case, however, it is evident that the questions whether a document is admissible 
in evidence as a public document, and the question whether that which is in it 
is binding upon tenants without reference to the question of coiwent or notice, 
are entirely separate matteTs.(2) An anumalfpatra or instrument giving pernus- 
sion to adopt is clearly not a public document ;(3) nor is a tejs lham register 
(so called from the number of columns in the statement or register), prepared by 
a fatwari under rules framed by tbe Board of Eevenuc under the 16th section of 
Reg. XII of 1817, nor is the jjatuan preparing the same a public 8er\’ant(4) 
It has been held that tbe record of a confession of an accused person recorded 
by the Slagistrate of Bliind in Gwalior is probably a public document.(5) Where 
a suit was compromised and a petition presented in tbe usual way, and the 
Court made an order confirming the agreement which with the order, as well 
as the power of attorney, were all entered upon record, it was held that these 
papers became as much a part of the record in the suit as if the case had been 
tried and judgment given between the parties m the ordiiiarj' way, and that 
that record was a public document and might be proved by an office-copy.(6) 
In the case cited below, (7) which was a suit arising out of an alleged trespass, 
certified copies of the judgment of the Munsifi in a previous siut between 
the patties as well as the decree, were admitted in evidence as public 
documents, certified copies of the plaint and written statement were also ten- 
dered in evidence on the ground of their being public documents and objected 
to. The plaint was admitted, but tbe written statement was rejected. The 
correctness, however, of this decision so far as it held the plaint to W ad- 

... > > .. t. . /.n ....i . »i p 


acts of private parties and not of a public tribunal or its officers. 

That class of documents which consist of plaints, written statements, 
affidavits and petitions filed in Court, cannot be said to form such acts or re- 
cords of acts as are mentioned in the section, and ate, therefore, not public 
documents. But depositions of witnesses taken by on oflicer of the Court are 
public documents (9) and bo of course are judgments, decrees and other orders 
of the Court itself. In a suit for ejectment the defendant pleaded a compro- 
mise. As evidence of it he tendered a certified copy of a petition wliich bore 
an order of the Court on it. This document was rejected by the lower 
Court ns not proved, but it %\ns held by the High Court that the document 
did not require to be proved and was admissible in evidence under section 
77 of this Act.(lO) A quinquennial register is n document of a public 


(I) AMaya Kitmar r. Shnmn CAarait, IS R., 
S89. CK) (1889): Jlnm ChnnArr ». 

.Va-t. II (i, T<l. 741 (I8S3). 

(3) .Il'Aaya A'Aama Vhamm, *upr» 

»t p. 800 

m Kr»*Aiia ^ >,«>Apn W, li <•., 4R«. 

491 (1887) : r . (» 11 , 14 I. A .71 : nor o( mine 
»rr liAa7a<, ronTr/ani-rt bikI tht* liltr; //irmAar 
MoiamUt r. CAini Mah,,,. H W.IC., 38S (1874). 
//■mA C*ii»'f'r T. I'ronKKo Camor, 22 W. II., 
303 (1874). 

(4) ilai’/ .Vo/A r. .s«AA« MaXUm, IS 4’., 834 
(1891) , .S'aaiar Jta^adk t. Ja^/nl /titkorr, 23 CL, 
388 (1893). in «!>«■ juiUmmt in «bAli otar •. 3S. 
talt, b /ulljr tonal'Irml. 

(5) T. SiaaJrr Siajk, 12 A., 693 (1800). 

(6) Maji* J/rjii r. Vit-rvu I'trthaJ, 23 U. lU, 


88 (1878). 

(7| BkmnHix J/oA(/»wr»i v Onnitl \\ 10 

B. I. It., App, 31 (1873). 

(8) IVtil, Er , 4410, tfr u (n tlir 

III nTorOBl Tuylor, Ev , { l.MI. 

(9) llomBimrf i?oj» \. Sam iinjtal, 4 f. \\ . J,., 

429 (18't!l) [Forrifm JihIkibI )Wor0i>1. A nit 
»(«•*• <lrpn*itinii is part nf the nrnnU nf tlif b< (a 
of an oflirial trllainsl uitnrss tho iiir-aniiiz "{ 
>.74. Itir- App Ko Iltlor IKIIll- 10 .)un<-in»2, 

41*1. If. 

(10) .Voiisml SfTi T. //JM .S.ajA, 1 All. I- J.. 
1‘afl I., p. im (IIKU). 1 All. I„ J.. 398 (M>(>4). 
((VrtiGnl ropy of appLiation for rore|>romb<a 
aiUi an onlrr nf tho Court «n it is a<liniMibl>* in 
rsUmco umlrr s. 77 and nml not 1«> prornl.t 
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nat\irc.{I> I^ittpra which have •{lass.etl betixmi ihitrict autJmntips ate 
public docuro?uts {onmng .i rcronl of the avts of public ofiiccr'? But 
all abstract or copy of a Uovenimeut iiieasuremeut thilln ^^lllcll hah 
been produced frota the C'ollertorate. but as to which then- h nothin" 
to show that It is the record of iwcaaoiviiK'«.t-, juadu bv a publu ottu-er \s 
not admissible as a public document ,(3) nor it would h-cui i' a rhiUn 
prepared by a public officer with a \iew to lesumption procecdniiis beui;; 
taken a public document, for it is made liv CSovemweiit i oubuar' 
landlord for a private purpose.{4> A Master’s certiheatc jirauted Eiy the floar.l 
of Trade is not a public document (5) As to ayaLut at count-, prepared f«r .id- 
ministrative purposes by vnliaKe officers, see tase facio\v.(6j Eutric-. in a register 
made under (13. C.) Act VII of 187G by the Collector aw entries made in an otli 
ciai register kept by a public servant under the provisions of a Statute, and eur- 
tified copies of such entries arc admissibteinev deuce for what they are worth fTl 
It has been held by the Madras High Cotirt that reports made by a pofire oflii-er 
in compliance with sections 157 and JG8 of the Criminal Procedure t'otle are not 
public docanients, and that consequently an accused peisun is not entitled 
before trial to have copies of such reports (8) There ia, however, a diffcrenc e of 
opinioniothatCourtwhcthertliesarncmleappUestoreports made m compliance 
vnth section 173 of the Ch^inunal Procedure Code,{9) or whether reports under 
that section are publicdocumenta of which an acensed person is entified under 
section 76 to have copies bcloTC tria!.(10) The fifth Clause of section 78 brings 
the records of the proceedings of a municipal body in BriB.sh India wnhin the 
second clause of the first sub-section of section 74 as the record of the acts of an 
official body. Tbs records of the proceedings of a Jluaicipal Board is a public 
docutnent, and the officer who is authorised by the ordin.iry course of hi** 
officiftl duties togivccopicsofpubUcdocunients’isJor these purposes a public 
officer.dl) In support of a claim instituted ilia Court in British India for a share 
In her deceased father’s estate, plauitifl tendered in cntlencc a document wliich 
purported to he a certified copy of the w-in e.vccuted by her late father at 
Colombo where he was said to linve been at the date of the execution of the 
alleged udll. The document was filed os *m e.\hiblt in the amt, but the 
Subordinate Judge held that it was not adtubsiWe in evidence. It bore an 
oudorseraent purpoiting to be Rtgncd by the Aasistant Registrar-Ueneraf for 
Ceylon to the effect that it was a true copy of o last will and testament made 
from the Protocol of Teconi filed in liis ofticc. No evidence was tendered 
before the Subordinate .Tiidgc that the copy bad been made from and compared 
with the orisinal. On the question of the adinissibilitr in evidence of the 8.iKi 
document; heU that it was inadmisdble, that it was not a public document 

p} SrttmvH^ Ooiojf t. ISi*KnMik T)wn, 7 W. I!.. niftr V »««} tijMn niktter Loin tlt« potot o 
U (iS<S7f. Sr« ». .Vwr f ’i •» Ai-- »»»• *0(1 paMic tlu 

S. D. A., IW'*. j'fs 111, tie n*! »t>ictJy toiKlt the Jiure ^oe»Uon of roMtrvc- 

(C) Plriitr fUMnh t, i'ltnrl <■/ Herd-', iS W. tMin. (Lett- i*. it U •ubniittnl. *re*t (gre« ui the 
K., 572 (187.St orgnosTat of SubT»B»*B>* AiJ^r, J. UC P- .tCI). 

(^1 », ,4Witr /.'oS'im, 7 'e tl**l *Vn» if eBih • ilocnmeut be not * morJ, of 

flSVl). ot |e«»t »ome of the •'t*. it 

(4) ifitm I'hvfiiir %. ISun—r^iar ,Y»*1. S <*.» lii ileefl f-tfiumg e« he U>d j 

741, Tit tlACt) ; ere li,/«rla AW* r. J/oy4. rafotnej (o *ct in » Me, fjiot i<, tn 

14 C., ISO (18^1. »uSnut sikS • e<pwt. 

fS) 111 the tnsilrr of » iViUuiuH U t* mj rie fSf £, t» 211 U , les tIS'/T), y. U., 

.4ra knd S C.. SSS (ISTSh Bulir&niAnlo A1 t*i« 3 . 4vn.B«, 

(S} A,ra>»W««»y< v. .«M«>tary tl Aluf., 9 C. J., ut.1 BetXMO. J. 

M.. ?94 U») /L. je-t Sbej4.*n5. 4.. umI 

(7) n. CiWa 4'i««/er. 20 CU Aie^e; 4. 

WO {leuf. (11} to lull I5.1..J. nthJrr ». 4« of 

(8) R. T. » M.. I4*» I*. P S An 1 J 1*79. I* A., m. S»S us'd. 

&«Ukio»<,U .ViTOf. 4^ tMoCeree 
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within the meaning of clauses 1 (iu) or 2 of this section, and that in the absence 
ot evidence that it had been made from and compared with the original, the 
provisions of that Act relating to secondary evidence of public documents were. 
inappUcablc.(ll Census Registers are not public documents.(2) 

Public records kept in Bntisb India of private documeiits are also under 
the second Clause public documents mthm the meaning of the section. Thus 
certain register-books arc directed to be kept in all Tegistration-ofrices.(3) 

’ *’ ■ •’ — i— of private documents in Books Nos. I, 3 

1 public records kept of private documents, 

! ^ nay be proved by certified copies ; that is 

certified copies may be offered in proof of those entries, but neither those 
entries, nor certified copies of these entries, are admissible in proof of the 
contents of the original documents so recorded unless secondarj' evdence is 
allowable under the provisions of this Act.(4) Section 91, second exception, 
provides that Wills admitted to probate in British India may be proved by 
the probate. Public documents are provable in the exceptional modes 
provided for in sections 76 — 78. 

All documents other than those specially mentioned in section 74 arc 
private documcnts(5) and arc provable under the general provisions of the 
Act relating to the proof of documents. 

oertiaed 76. Evcry public officer having the custody of a public 

pubue®* document, which any person has a right to inspect, (6) shall give 
documerns. person on demand a copy .of it on payment of the legal 
fees therefor, together with a certificate tvxitton at the foot of such 
copy that it is a true copy of such document or part thereof, as 
the case may be, and such certificate nball bo dated and subscrib- 
ed by such officer with his name and liis official title, and shall 
be sealed, whenever such officer is authorized by law to make use 
of a seal, and such copies so certified shall be called certified co- 
pies. 

Explanation . — Any officer who, by the ordinary course of 
official duty, is authorised to deliver such copies, shall be deem- 
ed to have the custody of such documents within the meaning 
of this scction.(7) 

Proof of 77. Such certified copies may be produced in proof of the 

SrpMuSc* contents of the public documents or parts of the public docii- 
ments of which they purport to be copics.(8) 


(I) Ponnornmnl r. Saniltram PUM, S3 M.. 
490 (1000). 

(Sy K. T. lAntnnmo Viliatn", 0 Bora. 1^ It., 
M3 (lOrtI). 

(3) Su Art XVI of ItHW. n. St. 57. 

(4 *. aulr. $. cl. (/). 

(S) S. 78. \ 

(9) r. JfUrtU to M. 7<— "A. wiA w- 

fcrcQce to Ihl* *0(1 foSoiring icclHift, AU Ktan 


c. Ifidar Partiud, S3 C., 950 (18%) wlipfc rorti- 
Tied coptr* of incomc'tAX return* uero heyi lo 
bo iakilni|.>fblc. 

(7) It U doubtful whether thl* tertion la appli* 
«»lilo to copie* gfcrn Lelorr Iho pa.sinff of th.- 
Art: ./oKr T. Jtal CAuitJfr. IOC. 1.. 11 , 476. 

fS) At to the prwctire anterinr to the Aet, *.-« 
yarajuaty LalcAmrtJanmah r, I'tnjnmn SaiJo". 
U 31. I. A., M. P<l (1891). 
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78. Tiic foliowmg pviblic documents ni.iy bo proved 
follows : — 

{!) Acts, orders or notifications of the Executive Govern-' 
meat of British Indai in any of its tle|>iirtineiit.s, or of any 
Local Govermneut, or any departnirnt of anv Local iTovern- 
ment,— 

by the records of the dejurtmeiits, oeitifieel bv tiie iieadh 
of those departments respoetJvcly. 

or by any documents purjiortmji to be printed by order 
of any sucfi Government. 

(2) Tbc pxocoedin?s of tbo Ir^slaturps. — 

by the journals of those bodto.s respectively, or by pub- 
lished Act.s or abstract.^, or bv copies purporting 
to be printed by order of Oovernmeiit. 

(3) Proclamation.s. orders or regulations^ issued by Hei 
iMajesty or by the Pri\7 CounciU or by any depaitmcnt of Her 
Majesty’s Government,— 

by copies or o^ctracts contained in the London Gatctte 
or purporting to bo printed by the Queen’s Printerdi) 

(4) The Acts of the Executive or the proccedingR of the 
legislature of a foreign country, — 

by journals published by their authority, or commoaly 
receit'cd in tliat countiy as such, or by a copy 
certified under tbc seal of the country or 'sovereign, 
or by ft Tccogiution thereof in some public Act of 
tho Governor-General of India in Council : 

(5) The proceedings of a municipal body in British India, — 

by a copy of suoh proceedings, certified by tho legal 

keeper thereof, or by printed book purporting to 
. be published by tlio authority of such body ',(2) 

/ (6) Public documents of o.xiy other clasa in a foreign 

countrj’, — 

by tho original or by a copy certified by tbo legal keeper 
'thereof, with a certificate under the seal of a Notar)' 
Public, or of a British Consul or diplomatic agent, 
tliftfc tile copy is duly ccrtifie<l by the officer having 
the legal custody of the original, and upon proof 


<IJ Tie JV«-om-nUry t>iaraCpXf<.*Wa; »9 A'. 2»S.rJ5 UR57). So »£.«». it »-• 

3t K Vv , r. (a ta {orT» o( thi* of • Uanx-if'^.V 

CoJaiy *tr IWtsiion to *»y l*» Iloonf u » jwU*? »Jocom,T»t, owl tL» tCiTf 

Tfikl mUf L,- from tstB» to tuOf l>r t&o i» kaUioru*d l>)' ti' <4 fcu 

t^j;i«!*turv of fcny ,ucb(\ifolir »nd -cfSeikldBUr* tOgttr»>pir«(if |ibU>p liqronrntftM 

{Jl J<« nffemiM- nnu’er «. Ar* t t/ i«73, for (l«ae oi*V»r. 
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of the character of the docpment according to the 
law of the foreign country. 

Oartified Principle. — As one ol the exceptions to the rule rctiuirmg primary evi- 

pa^Vle dence to he given rests on grounds of physical impossibility or inconvenience, (1) 
docaments 80 the objection to the production of public documents rests on the ground 
of moral inconvenience. They are, comparatively speaking, little liable to 
corruption, alteration or misTeprescntation — the whole community being 
interested in their preservation, and, in most in.stanccs, entitled to inspect 
them. The number of persons interested in public documents also renders them 
much more frequently required for cvidentiarj' purposes ; and if the produc- 
tion of the originals were insisted on, not only would great inconvenience 
result from the same documents being wanted in diderent places at the same 
time, but the continual change of place would expose them to be lost, and the 
handling from frequent use would soon insure their destructioii.(2) For these 
and other reasons their contents are alIowed»to he proved hy derivative evi- 
dence at the nsk, whatever that may be. of errors arising from inaccurate 
transcription cither intentional or casual.(3) 

a. 3 (“ DocimenJ ”) % 3["Proo/.") 

8. 74 V' Pulhe documtnt”) * 7fHPreitimptwna8loe*rlified copies.) 

68 03, Cl (1), & 05, Cl. (c) {iStcondary .ss. 80-90 ( Presumplhns os to other 

eiidertcc by cerlifie<f copies.) documents. ) 

Taylor, Ev., Clt. IV, Part V (Matters evnlencetl by Public PocumenU) ; Fhipsoo, 
Ev,, 3nl Ed., 478 ; Willa, Ev., 28S— 310 , Best, Ev., 424— 430} Poscoe, X. P. Ev., 
00—130. 

COMMENTARY. 

The /explanation to section 76 declares who is to be considered the legal 
custodian under this section •’•’’••• i* ’ . ' • .. r _ i ' , 

document from such custodk • 
to inspect. This limitation 

Government has a right to rclusc to stoow on the grouna ot otate r'oiicy, 
privileged communication, and the like, (4) Whether or not, therefore, a 
person will be entitled to a copy of a public document will depend upon the 
question >vhctbcr or not he has a right to inspect it. In England the right 
to inspect public documents varies with respect to their nature. There is a 
common law right to inspect some. As to others the right rests upon 
particular Acts.fb) This Act is silent as to the riglit of inspection, and there 
is no general provision on the subject in any other enactment in force in 
British India, though there arc certain special p^o^'iBions applicable to 
particular circumstances only. Thus. Registers prepared under the provisions 
of Chapter IV of the Oudh Land Revenue Act, are declared to bo public 
documents and the property of Government, and are declared to be open to 
public inspection.ffi) If a person is personally intere.^ted in a public document 

(I) «brr« eliarACtrr« are fracnloa a rock f3) IWt. Er., f 465 aD<l br to proof of gcnrrBl 
•>r rngrBTm on B tcmlatonp ortbB t>ke,«rra. 65, rpaaU of exBminatiou of puUio Uociimrntj, loo 
«•!. (rf). Sutiinr JCunr r. C/iandrt^tiar l'ra>ai S'orafn 

CJ Sio iarfy r. pobtrtt, 16 Simjh <1907), 34 C., 207. 

311. “A I'rocprdiog in a Court of Jiutice U (I) Norton, V*., 237. 

prfiTBbla hy bq rintninr'! fopjr. Thi* mip liBi (6J 4'«« Taylor, Ep., J| 1430— 1522{ T- oult, 

aruon from llie ronTonfmee of iLr ffimg.tkBt 16e /ofpo<L f<» »*. 74—76. #■ <o (bp rfjtftt of fn«f ro. 
iinc’n*^ may not Le to La rPmond fr«m tiwt. 

j.Jirr to pta'".*’ prr Baylor, J. ; aM Bro /<"• ». (6) Aol XVII of 1870, *• 07 j (o al»o ttio book* 

n,.,,. 7 >1. * I'“1, prr lA>rd AUn^-r. of •.count of Uiu.lJmini,lfa(. r.f impral Bro op'" 
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it would setiiii tliat in the absence of a right conferred by Statute, he has a 
cominoii law right to inspect it. It may be inferred that the Legislature 
intended to recognise the right to inspect pulilie documents generally for all 
P'jrsons who can show that thev have an intcre-it for the protection of %Yhich 
it is necessary that liberty to inspect such documents should be given. 
When the right to inspect and take a copy is expressly conferred by 
Statute, the limit of the right depends on the true construction of the 
Statute. When the right to inspect and take a copy is not expressly conferred, 
the extent of such right depends on the interest which the applicant has in 
what he nants to vopy and on what ie reasonably necessary for the protection 
of such interest. II thcTcIore a person has n right to inspect, it becomes 
necessary to see uhat is the e.Ttent of bis right to inspection. Every officer 
appointed by haw to keep records ought to deem himself for the production of 
documents a •tnistce.{l) An Act may both give a right of inspection and pro- 
vide a pcnrdty and remedy .in case of its refusal. Thus by Act VI of 1882, 
section C5i'(rudian Companies Act), if inspection or copy of the Register of 
memhers 'is refused, the Company incur by such refusal a specific penalty and 


/ 


Act.y If there exists no such special provision, and the disclosure of the con- 
tented of any of the general records of the realm, or of any other documents of a 
pulwlic nature, would, in the opinion of the Court or of the Chief executive 
Mafeistrato, or of the head of the de|>artment under whose control they may 
be/kept, he injurious to tlie public interests, an inspection would ceftamly 
no't he granted (2) 

f The Civil Procedure Code provides that certified copies of judgmcnt8(3) 
find decrees of all Original and Appellate Courts shall be furnished to theparties 
' at their expense on application to the CouTt.(4) There is no express provision 
/ of the Legislature entitling parties or others to copies of any other portions 
of the records of the Civil Courts; bat. as a matter of pratticc. copiesare usual- 
ly given to any of the patties who may apply for thcm.(5) The Calcutta High 
Court has, however, made the following rules on the subject :—(o) A plaintifI 
or a defendant, who has appear* 
to obtain copies of the records 

put in ami finally accepted by , ^ 


to pulilio intprction : Act 11 o( 1871.*. 41 (for 
pretont Act, «e .trt V of moe) •ml «• to Ihr n-hl 
f o iu«prction »nd to errtifird copi-o m the of 
othrr pnWio Rrgntrr*. »c« antt note* *o ». 35 
Aft XVI of I9fS{RfpiRtr«liTO). M. l8.5f,W.S7 : 
Aft XX on874, • 3 1 6 4 6 Vic, t. 45. »- II ; S5 
4 2(JV>f,, f. Ca.«. 6 (Copyright) s 48 4 47 \»r., 
o. 67. (* 2.7. 65. 87— S'* : Aft V of 1S88, »». IS, 

\«. e\ Urtijni* inA Ttoir-BiMi*! 

Art XXV of 1887, R. 18 fpimtina lYr****) S Aclr 
V of JgM; XV of 1872. »• 79 (Ctn.tmi. 
Morrio^p-); XV of 1*85 (r*r»i M»rri»j<)? : lit of 
l(>72. ». I4(\l»rri*irf); Aft VI of ISSA ~-9. 
36 (l:rgi»tr*tion. Kirlha. IVulh* Arxl 7**rTMyr»). 
Art 1 (ll.C.)of 1876{Moh«n*rJ*n >I»rri*p-)- Art 
XXI of ISfW. •. 19 (SofiftM) : Art VI of 1^2. 
•>. 65. W». 2.6.6. 220. tS (rompAnir*) ; 67 4 69 \ w.. 
f. 60 . »«. 61 . 230 6M ( 2 )(J 1 fn-h»nt Fhipp«n(t)5 
Set Vn of ISSJ. ». 4 (P<.»rr».of Attomoyt: 


Calruft* llipb Court llulri. H. 54 (tViDdinc'Op 
of Company): M fo thf rvfortli of Ctmrt*. t. 

(1) Cl<>*4i Ckamm t Doxilah Ckann. 31 C.. 
281. 391 (1900) : Bant n/ A'tnloy r. Akfrmoa 
Snmft. r. c. (1008), 32 Bom.. 486 

(2) Toylor. Er.. | US3 ; EifVl. Er . 396. 397. 
In tbo r«*f fint mmtionfO m thr yrrmliny nofr 
»n kppliMtiOTi vu inkilr to Ooort Uk tl.r »«it 
nllmc vpon thr BanV of Brnrtl to roraply «i(h 
•n oidcrof Coort. 

f3) fa mftttrn Ifforr thf 0»lfatioScio!l (^o*r 
Coort. for •* jodimrBt,*’ rroJ '* procrrduitr.'’ 
X-A/Fooftoa of the ISth Ffb. IM9. 

( 4 ) O.XX.r.Sn.p.S’U ;0,XU.r.3«,p. 1291, 
M to errtt&O r«(«>-e of «lrfrro« onj ord-r* in 
rierotke of Briry CogiyU drrrer* ood ord-re 
r. fA, O. XLV. r. 15. p. 

(5) IVM. Er.. 394 
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of the character of the dociimcnt according to the 
law of the forragn country. 

Certified Principle. — ^As one of the exceptions to the rule requiring primary evi- 

pa^'nc dcnce to be given rests on grounds of physical impossibility or inconvcnience.(l) 
documents so the objection to the production of public documents rests on the ground 
of moral inconvenience- They are, comparatively speaking, little liable to 
corruption, alteration or misrepresentation — the whole community being 
interested in their preservation, and, in most instances, entitled to inspect 
them. The number of persons interested in public documents also renders them 
much more frequently required for evidentiarj' purposes ; and if tlie produc- 
tion of the originals were insisted on, not only would great inconvenienc’ 
result from the same documents being wanted m difTcrent places at the same 
time, but the continual change of place would expose them to be lost, and the 
handling from frequent use would soon insure their destruction.(2) For these 
and other reasons their contents are aUowed«to be proved by derivative evi- 
dence at tlic risk, whatever that may he, of errors arising from inaccurate 
transcription cither intentional or casn.al.fS) 

s. 3 {" Dociimenf.'’) s. 3 (“ Proof ") 

8. 74 {" Pvhlit docnmtnl'') s 7D(Pruumpt{on astoeirhfied copies.) 

88 03. Cl. (1), & 05, Cl. (<) (6'cconrf<jry as. 80-90 ( Presumpli'ont as to other 

evidence by etrtifie<l copies ) documents. ) 

Taylor, Kv., Qi, IV, Part V (Slatters evidenced by Public Documents) ; PhipsoD, 
Ev., 3rdEd,47S5Will3. Ev., 28$— 310;Be3t, Ev.424-430j Roscoe, N. P. Ev., 
OG>-130. 


COMMENTARY. 

The ExplanaUon to section 76 declares who is to be considered the legal 
custodian under this section • .. -r , n*, 

document from such custodit 
to inspect. This limitation 

Government has a tight to refuse to show on the ground of State Policy, 
privileged communication, and the like,{4) Whether or not, therefore, a 
person will be entitled to a copy of a public document will depend upon the 
question whether or not he has a right to inspect it. In England the right 
to inspect public documents varies with respect to their nature. There is a 
common law right to inspect some. As to others the right rests upon 
particular Acts (6) This Act is silent as to the right of inspection, and there 
13 no general provision on the subject in any other enactment in force in 
British India, though tberc arc certain special proN'isions applicable to 
particular circumstances only. Thus, Registers prepared under the provisions 
of Chapter IV of the Otidli Land Revenue Act, arc declared to be public 
documents and the property of Government, and arc declared to bo open to 
public inspcrtinn.(r») If a person is personally interested in a public document 

( 3 ) Hut, Ev., I <83 ftti'l a» to proof of gcnpr»l 
muU of oxftminMion of public dnciimrnt*. ire 
.VwHrfitr A'unr r. ChandeiJitinr I'ra^aJ Karitn 
FingK (1007J, 34 C., 2!>1. 

( 4 ) Norton, i:"., 257. 

(3} £(( Tkvior. Er. {J 1480—1322; t. o>ir. 
Inlrvl. tn M. 74—78. ft* to the rs^it of ia'i’-r'- 
t<on. 

(A) ilct XVIl of 1876, ft. U7 i *0 fttsi tho bool* 
of ft<.*»uut of th«.VJciim«(r»l(r.f>fiprftl ftrr opm 


fl) A* whrro eliarnetrr* arc (ravnlon a rook 

>,r «n^ftTnt oo ft Icmbrtonc or thplike;*t<ft. S8, 

rl. (<f) 

(2) Stp Zaifv I>arlm')ylh r. /.'oBrrlr, IS Eft*t., 
341. “A prorernliog in • Coart of Jiutice 1* 
(<rnTftUe by ftn r^tcmlnnl copy. TbU rule hftft 
uiicn from tliccntTcnimco of tbethuiir.taftt tb« 
ori^mftl* CDfty not l« rctjalnd to bo rcmondfrora 
l.ltfc to jlftco.” y,, Bftyl.'V, -T. ; and ftec /*"» ». 
l:cn‘, 7 '!. A U., fort, prr I.ortl AMnitor. 
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The word ‘may’ in section 77 is used only as denoting another mode of 
*' ' • <’ • > ' '' ' linary one, namely, the production, of 

• public document within the meaning 

■ ^ ^ imcnt, but no other kind of secondary 

e^^dence, is admissible. (1) So, Accordingly, the Pnvy Council rejected a docu- 
ment upon the record of a previous judicial proceeding which purported to be 
an authenticated copy of the original document, but tvas not certified to he a 
true copy as required by section 76. and was not shown to have been examined 
by any witness with the original. (2) This last provision, however, must be 
read subject to the provisions of sections 78 and 82, fost, and the last para- 
graph of the second section ante. Thus by virtue of the provisions contained 
in section 82, post, a foreign and colonial document may be proved by an 
authenticated copy within the meaning of 14 and 15 Vic, c. 99.8. 7; such 
authenticated copies being declared by the Statute to be admissible in cvideuce 
without proof of seal, signature or judicial character of the person making such 
signature. Secondary evidence, therefore, other than a certified copy, is ad- 
missible both in the cases expressly mentioned by this Act and in those here 
an unrepealed or other Acthascspecially enacted that such other evidence shall 
be admissible.(3) Section 79 raises a presumption of genumeness m the 
case of certified copies. Proof of a special character may be offered as to the 
official documents which are the subjects of individual mention m section 78. 


In connection with the third clause of that section may be read the provisions 
of the Documentary Evidence Act, 1868,(4) as amended by the Documentary 
Evidence Act, 1882,(5) which, subject to any law that may be from time to time 
made by the Legislature of any British Colony or Possession (including therein 
India), is declared to be in force in every such Colonv and Possession (6) As 
to the fifth clause v. ante, p. 517, n. 1. Fourth and sixth Clauses deal with 
foreign pubhc documcats.(7) The words “of any other class,’ ’ in the sixth clause 
mean ‘*other than the documents mentioned in the fourtli clause.’’ IVhere a 


record ; but such presumption may be displaced by proving the want of juris- 
diction.(8) As to the presumption declared by the Act with regard to certified 
copies of foreign judicial records, see section 86, post ; and for the presumption 
as to documents admissible in England without proof of seal or signature, 
see section 82, jiosl. See also Note to sections 74, 75. ante. 


31 , anit ; notes to ss. 14, 75. 

(1) S. 65, antt; the proTisions of which ap- 
pear to hare been overlooked in Norton, Et., 
258. 

(21 Ki$hortT. Kuhor* Lai. 14C.,<8«, 

■101 (1887) : I. e.. L. If., 14 I. A . ~l- 

(3) So in eases goremed by the Slerchant Ship- 
ping Act, 1894 f57 * 58 Vic., c. 90. ■ 605). exa- 
mined copies are admissible equally with certified 
copies. The difference between a trrtifitd and an 
tnniiitd copy, u that the former is made by an 
ofEcUl whose duty it is to fnrtiieb such copies to 
psTtiee who have an Soterest in the sabject* 
matter, and a right to apply for them, on pay- 


/neat or otherwise; (he Jatlfrim those mhich any 
pnrate individual niakra from (bo original with 
which baring himself eoniparevl It by examina, 
tioD, be U enabled to swear that it is a tme copy. 
Norton. Et,. -58. 

(4) 31 * 32 'Ic., e. 37. 

(5) 45 Vi«.. c. 9. 

(6) See Taylor, Er., { 1527; IVU. Kv , 
401— l(M 

(7) At to the i>roo( of forvirn judicial records 
r. a. 66, pmf. Had a. 65, oatr ; Hantnani Boy t. 
Bam Copsf, 4 C, W. N.. 420 (ISOO). 

fS> Cie. IV. Ode, a. U. p. W. 
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ordered to file a written statemeat is not ciititl d to inspect or ta py ^ 
written statement filed by aaatber party unt 1 he has nwa. , +\,-’Tilaint 
stranger to the amt may after decree obtain, as of for suffi’ 

written statements, affidavits and petitions filed i the sttrt, aua n V j 

Cleat reason shown to the satisfaction of the Coa ohtom copies cl any 
doruroent before decree ,(c) A stranger to the suit ma also ontevn, Y 5 ag 5 , 3 d 
copies of judgments, decrees or orders at any time aftf '' they -eiNibits out 

oTraade ',f4) A stranger to tho »nit has no right to obtain ^ tw were 

in evidence except with the consent of the person b\ ^ 'wnom > 
produced (1) ^ 

In criminal cases, on accused person, committed under th V"' P ° rnn^«f 
nal Procedure to the High CouTt or the Court ot Session, is enti 
the charge, free of all expense , and, if he apply within a reaso '^tuaule t 
copies of the deposition ; these latter copies to be made at his ex 
the Magiattate see fit to pve them free of coat (2) He is entitled frt ® 
a copy of the evidence of any witness examined by a Magistrate fot 
Presidency Magistrate) after commitment (3) Under the ptovisioi^'^'® ^ftk 
undeimentioned seotion,(4) “©u the application of the accused a co ^ ^ ^ 
judgment, or when he ao desires, a translation in bis own language, if ’ 

able, or, m the language of the Court, shall be given to hmi without . 

Such copy shall, in any case other than a summons-case, be given free o 
In trials by jury in a Court of Session a copy of the heads of the charge ^ ® 
jury shall, on the application of the accused, be given to him without delay 
free of co’^t And "if any person Greeted by a judgment or order passed 
Crnmnal Court desires tohaveacopy of the .fudge’s charge to the jury or of 
order oi depoaitioo or other part of the record, lie shall, on applying for si * 
copy, be furmshed therewith , provided that he pay for the same, unless t , 

Court for some special reason, thinks fit to furnish it free of cost. "(5) A pi *’ 

. vioua conviction or ac<juittal may bo proved in addition to any other mode pr 

vided by any law for the time being i» force (a) by an extract certified unde 
the hand of the officer having the custody of tiie records of tlie Court m which 
such conviction or acquittal was had to be a copy of the sentence or order ; or 
(b) ill case of a convicuon, either by a certificate signed by the officer m charge 
of the jail in which the piinisLment or any part thereof w'as inflicted, or by pro- 
duction olthe warrant comniJlmcnt under which the punishment was suffered — 
tugctlier with, in each of such cases, evidence as to the vlenlthj of the accused 
person with the person so convicted or acquitted.fC) 
puwic**^ documents must generally be proved by the production of the 

oocumeTits. Originals coupled w-ith evidence ot their handwriting, signature, or execution, 
as the case may bc.(7} Asi exception to this rule exists under the Act in the 
case of WilU admitted to probate in British India which may be proved by t!ic 
probate (8) The contents of public documents may be proved either by the 
production of certified copicg(&) under section 77. or if they be dociinicuts of 
the kind mentioned in section 76, by the various modes described hi that sec- 
tion. The contciitsof private documents such as Xohohi, conveyances, leasoi, 
and the like, though filed in a Court or public office for purposes of evidence in n 
•mit, ore not provable, m another »u»t by mcan^ of Certified copies.flOj 


tl) OfnMfcl Hub* sa't OrevUr in ri».li»n AlW Suif*. v, j 


isn. 


IV.rii.XV. r. l~4 (183l>. 

(2) cr. br. CW1». M. JIO. 

<3} /*.'• 

/*., ». 371, 

(S) /4., ». SIS. 

(8) Cr. IV, 611 ; tX«<ftl«oaatAerr1innl 

tofirt of coTjTlflUnn*, Ilfj. ni of IStrjt M (a 
ufTcnrr* romnillt<H! by Koroi»an nUtM& mlib'Ct* 


t7J Sii ** 61. » 

(Sf S. 01, Ktccjrfwn 2. post. 

10) If U doubtful whrthrr t*. “6 «wJ 7!/ 

to cfipjf* IMTPn bofort- Jl,r f-owinj? of thf 

Aol . Jal.r 4U r. Ba) Cioxitr, It) C. I- U.. fTfi. 

nO) /firj-»fAii» Affl/nrtwrf.i* r. CAkrs 
2S W. n., 36.1 11871)5 iM tt>lhc<!«!.M3n In £Ao. 
(wto ifoiomr'i V. if »»f;,4*rrsr, I*> It, f„ ft., Aj-f- 
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The word ‘may’ in section 77 is used only as denoting another mode of 
proof (optional to the party) than the ordinary one, namely, the production of 


true Copy as required by section 76, and was not shown to have been examined 
by any witness with the originaL(2) This last provision, however, must be 
read subject to the provisions of sections 78 and 82, pat, and the last para- 
graph of the second section ante. Thus by virtue of the provisions contained 
in section 82, post, a foreign and colomal document may be proved by an 
authenticated copy within the meaiung of 14 and IS Vic, c. 99,8. 7, such 
authenticated copies being declared by the Statute to be admissible m evidence 
without proof of seal, signature or judicial character of the person making such 
signature. Secondary evidence, therefore, other than a certified copy, is ad- 
missible both in the cases expressly mentioned by this Act and in those where 
an unrepealed or other Act has especially enacted that such other evidence shall 
he admissible.(3) Section 79 raises a presumption of genumeness in the 
case of certified copies Proof of a special character may be offered as to the 
official documents which are the subjects of individual mention in section 78. 
In connection with the third clause of that section may be read the provisions 
* 1 ., n--.. iftca /n .........4^4 i,~ n 


to the fifth clause V. an<fi, p. 617, 11 . I. Fourth and sixth Clauses deal with 
foreign public documents.(7) The words “of an^ other class,” in the sL'ctb clause 
mean ‘^other than the documents mentioned lu the fourth clause ” Where a 
foreign judgment is relied on, the production of any document purporting to he 
a certified copy of such foreign judgment is presumptive evidence that the Court 
which made ft had competent jurisdiction, unless the contrary appear on the 
record ; but such presumption may be displaced by proving the want of juris- 
diction. (8) As to the presumption declared by the Act with regard to certified 
copies of foreign judicial records, see section 86, post ; and for the presumption 
as to documents admissible in England without proof of seal or signature, 
see section 82, post. Sec also Note to sections 74, 75, anle. 


31 : antt . notes to ss 74, 7S. 

(1) S 65. anU, the “P* 

pear to bare been overlooked in Norton, Be., 
258. 

(21 A'ntAiia Kitfutrt e. Kiifiori Lot, 14 C., 486, 
401 (1887);*. c.,L. n..l4 I. A., 71. 

(3) .So la eases governed by the 5Iereb*nt Sh'p- 
r>ag Act, 1804 f57 4 68 Vie . c 90, *, 693), e»a. 

niuiet) copies are admissible erjuallywith certified 
copies. The difference between a cerlifitd and an 
e«m»sed eopy, u that the former is made by an 
official whose daty it is to famish sorb copies to 
psrtie* who have an interest in the sabject- 
ipattee, and a right to app'r «« pay- 


ment or othemisc, the Utter arc those wblcli toy 
private individual mahn from the ongmal with 
wbirb having himself compared it by examiaa. 
tioD, he u enabled to swear that it is a true copy. 
Norton, Et., 253. 

(*) 31 ft 32 tic. r. 37. 

(5) 45 Vie., r. 9. 

(6) Aee Taylor, Ev.. { 1527, Kirlil. Kv., 
401—401. 

(7) As to the proof of foreign ;udiriai records 

T. a. 86, jmt, and a. CS, sa/s , //arassad Jloy r. 
Kam Cof^. 4 C. W. N., 429 <IS9^>. 

(*) Ot. I*r. Code. s. II. p. !>9. 



PRE'iUMPTION AS TO DOCUMENTS. 

When .1 document, whether pri\’atc or public, has been offered m e\i* 
deuce, certain presumptions may arise in respect of it which are enumerated 
m the following sections (79 — 90). Those presumptions, however, are not 
conclusive. An inference is ^3^a^vn from certain facts in supersession of any 
other mode of proof. That inference mav be one which the Court is hound to 
accept as pro\ed until it is disproved , In this case it is said that the Court 
"shnll presume or the inference may be one as to wliich the Court is at 
liberty either to accept it as proved until it is disproved, or to call for proof ol 
it in the first instance , in this case it is said that the Court “»ioy presume- 
.Ml that the lai\ does for this last class of inferences is to allow the Court to 
dispcn'se with evidence should it think fit to do so. The two latter class oi 
inferences play an important part in the proof of dociiments. Sections 
and section 89 provide for cases in which the Court shall presume certain facts 
.ibout documents ; sections 8C — 88, 90. provide for cases in which the 
nioy presume certain things about them. In the one case the Court is bound 
to consider the presumption as proved until the contrarj' is sbown ; in the 


other, the Court may, if it pleases, regard the presumption as proved mitil the 
contrarv* is shown, or may call for independent proof in the first instance.ll) 
Many classes of documents, which are defined in the Act, are presumed to he 
what they purport to be. but tins presumption is liable to be rebutted. Tuo 

.1- -t _ti . * JfoT ill" 


acts of presumptions mil sometimes applv lo the same document. Por in- 
stance, what purports to be a certified copy* of a record of evidence is produced 
It must by section 70 be presumed to be an accurate copy of the record of evi- 
dence. By section 80 the factsstated mthc record itself as to the circumstances 
under which it was taken, eg., that it was read over to the witness 
guage which he undcretood, must be presumed to be tnic.(2) ^ All jouowing 
sections down to section 
principle, onmia 
ilircctcd to be raised by 

viating the effects of the lapic of (iroc as to the proof of documents 

go on, the witncsso.s who can personally speak to the attestation or esc 

of a document, or to the handwriting of those who executed or attesteu i ^ • 

ilually dio-out. If strict proof of execution or ImiidwTitiiig wen- 

would, after a generation, become impossible to prove any take 

ipoii this probabi- 
. ’ -lit ])rovcd or pur- 
porting to be thirty years old, and produced from proper nistodj , * 

plice iiiwhitli, tlic carp of the person wiUi wboin. it would natura - ’ . 

Court may jiresunip that the sigiinture and cverv other part of surn ^ ® i .i j,t 
is in the bandwritingof the person by whom it purports to lie written, i 
it was duly o.vccutrd and attested by the iiersons by v\lioin it purpo , 

exrfutedaiidBttr«<teil.(-l) Tlusscctioncoiicludcstlice.xpress provision con 

in the Act ns to presumptions in the casi of dncuiiients. biit otner p 


(t) Cuntiintli 4 ni, !>., 43 , 43 j 
lo (. 4. 

|I) laOol . l;o, IJ3. 


(3) Norton. E».. 2™' 

(4 Cunninpli4ni. ** 
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tioiis may, o{ cour.'ie, l)c raisffl under tlie provi5iotia of section 114, as is indeed 
indicated by Illu^tralwii (f) to tliat section, according to which the Court may 
presume tliat when a document creating an obligation is m the hands of the 
obligor, the obligation lias been tlischarged, though, in considering whether sucli 
a maxim does or does not apply to the particular case before it, the Court will 
also have regard to such facts ns the fnllo-ning, tiz.. that though the bond is in 
the possession of the obligor, the circumstances of the case are such that he 
may have stolen it.(I) There are many other presumptions ns to documents, 
hnown to English l.iw, for A\hich no express provision is made m the Act, and 
which, therefore can be rai-ed only tmder the general provision contained in 
section 114, po</, (2) under which section the more important of those 
presumptions will be found considered 


79. The Comt sliall presume every document purporting presump- 
to be n certificate, certified copy or other document, which is gennml? 
by law declared to bo admissible as otidenco of any particular tiffed*^ 
fact, and which purports to be duly certified by any officer in 
British India, or by any officer in any Native State in alliance 
with Her Jlajesty, who is duly authorized thereto by the 
Governor-General in Council, to be genuine ; 

Provided that sucli document i.s substantially in the form 
and purports to be executed in the manner directed by law in 
that behalf. 

The Court shall also presume that any officer by whom any 
such document purport.s to bo signed or certified, licld, when he 
signed it, the official character which lie claims in such paper.(3) 

Principle. Omnta prrr^Kmuntur rite acin — a maxim of jxjcnliar 

force when applied to ofEci.sl mte and documents. The l.ist clause of the sec- 
■■ ■ ' ' * ' •' It is \erj’ old low that where 

. pirsumcd that he was duly ap- 

• • ty of officers and illustrated by 

many cases. For jt cannot be supposed tbatniiy man would venture to in- 
trude himself into the puMic st.ition whirh be was not niithorired to fill. See 
Introduction, avtr, and note, p<x«^ 


s. 3 (" Co,frl.”) ^ -08. Cr- (1). 05. Ci-s. (f). (i) 76. 77 (fW- 

»• 4 {“ iihaU I'roumr."} «>/>»>*.) 

•>. 3 (“ Doeuvitiil”) »• 3 {*' EtidncK.") 

Norton. Ev.. SCO. 201 i Fiel‘1. 4ai; Tajlor. Kv.. 5 171. 


COMMENTARY, 


As IS indic.ite<l bv its terms. Ibis eetlion applies oiilv to rertificales,(l) Opoaln*. 
certified conies, or otlier documents rertifi eil by offl errg in liridfh Indh, or by 
duhi authorized ofjirirs T/i nlttfd^XaUfr ?«^ion PJ, provides for cotoe*. 

similar presumptions in the r.ise of ilorunieiitj, of .a like rharaefer certifietj l,y 


(0 .•?. III. UI. (,). pan. AttlJmlir.ViT. /.•, lol*. f, |' . Cc 

(S» CoTioiaghun, !>.. ZZZ- »• f . * ri’H> *7 “ cUcuf-r.rr ‘ 

(3) It l« UoQltfol ■b^thrr d>» n •rT*- BmJ»e ». &>, .Sn 111 t.-' I»T7 . twl t ,, 

ral > In ropK* pirro p* “•“'f cf lh« I>. < wle, p«. *«7, 473. 51 1. 
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officers other than those specially designated in this section.* The presump- 
tion that the document itself is genuine of course includes the presumption 
that the signature and the seal.fl) where a seal is used, are genuine.(2) The 
presumption to be raised by the section is, however, made subject to the pro- 
viso that the document is substantially in the form, and purports to be e.ve- 
cuted in the manner, directed by law in that behalf. 

This section, as indeed all the folIoAving sections down to section 90 in- 
clusive, is an illustration of, and is found^ upon, the principle omnia nic 
esse ada. But though the Courts are directed to draw a presumption in favour 
of official certificates, it is not a conclusive but a rebuttable presumption. It 
IS but a prmd facte presumption, and if the certificate or certified copy be not 
correct, such incorrectness may be 8hown.(3) The presumption raised by the 
last clause also is a presumption which shall only stand donee 'prohatuf tn con- 
Jroriion— until the contrary bepTovcd.(4) And when a public officer is required 
by law to be appointed in writing, and it is shown that any particular person 
has acted as Such officer, the writing by which he is appointed need not he 
proved. (5j So also as to documents admissible in England nitbout proof of 
•leal or signature, the Court shall piesume that the person signing it held, at the 
time when he signed it, the judicial or official character wliich he claims.(6) 

mnS^to' 80. "Wlienever any document is produced before any Court, 
SloSueed*U purporting to be a record or memorandum of the evidence, or of 
SvidencJ ( c\ndence, given by a tvitness in a judicial proceed- 

ing or before any officer authorised by latv to take such evidence, 
or to be a statement or confession by any prisoner or accused 
person, taken in accordance tvith law, and purporting to bo sign- 
ed by any Judge or Magistrate, or by any such officer as aforesaid, 
the Court shall presume — 

that the document i.s genuine ; that any statements as 
to the circumstances under which it was taken, purporting to bo 
made by the person signing it, are true, and that such evidence, 
statement or confession was duly taken. 

Principle.— This section oNo gives legal sanction to the maxim “Omma 
lirtciumiinliir rite esse ada,” tVith regard to documents taken iii the course of 
.1 judicial proceeding (7) When a deposition or confession is taken hy a public 
uflicer, there is a degree of publicity and solemnity which affords a sufficient 
nn.-irantcc for the presumption that cverj-thing was formally, correctly, and 
lioneslly done.(8) See Introduction, ante, and Notes, post. 

H. 3 ('‘Jfoeriri'nt.") 24-30 (Con/es3ton».) 

3|“Cf*Hrt.") (». 33 of i/rpodlioni.) 

ii. 3 (** R. 4 (“NArt/f 


Scope of the 
eeevton 


OOMMBNTABV. 

The presumptions to he raised under this sectionfO) which deals with the 
nihjcct of depositions of witiiessc<i and confessions of prisoners and accused 


(11 »,Tn, «!■/«, (S’ s. se, port. 

(J) I'iMiI.'Et., im. ("I te. V. I {rnX, » JI . I’Jl. i.’T (l8S|)) 

(3) Norton.'^'’., S60j ». 4, amt». (8) Nnrtoii. Kt., 201, 202. 

(4j Teylot, i>., | ) “I , Notion, !>., 2«l. S«ll. (9) .Vm tlio folloaliij ai to llie Jaw I'rior 
(S) 8. Itl, Pi'Vp. (1). lolhe.\-t t It. T. FatU IHiuyil, I Jl. I« It., A. Cr. 
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i>orsoii8, are coiisiticrabiy wider than those under section 79. They embrace 
not only the genuineness o! the document, but that it svas duly taken and given 
under the circumstances recorded therein. This section, occurring as it docs in 
that part of the Act which deals not with rclcvancj' but with proof, does not 
render admissible any particular kind of evidence, but only dispenses with the 
necessity for formal fxnof in the case of certain documents taken in accordance 
with law, raising with regard to documents taken in the course of a judicial 
proceeding, the prcsumptinn that all acts done in respect thereof have been 
rightly and legally done (1) The law allows certain presumptions as to certain 


IS produced. It must by section 79 iic presumed to be an accurate copy oi the 
record of evidence, fly the present section the facts stated in the record itself 
as to the circumstances under which it was taken, c.^., that it uaa read over 
to the witness w a language which he understood must be pic.sumcd to be true. 

As to the iclevancy of depositions, sre section 33. «nfe. and nofes thereto. 

The first portion of the section only refers to documents produced as a • Record oi 
record of evidence. It is only a document which purports to be a record or 
Kiemorandura of the #’>'jdc»cc,(4) or any part of the evidence given by a witness 
in a judicial proceeding or before any officer authorized by law to take such 
evidence, with regard to which the presumptions prescribed by tins section ate 
to be made. Statements, thorefore, made bj* persons to pohcc'officers during 
the course of a pohcc-inquirv do not come within the purview of this section. 

Chapter XIV of the Criminal Procedure Code deals mth the powers of investi- 
gation of the police. A poHce-oflicet making an investigation under this Chap- 
ter may examine witnesses and reduce their ^ statements into writing (5) 

But no statements, other than a dying declaration, made by any person to a 
police-officer in the course of on investigation under this Chapter shall be used 
as evidence against the accused.fC) Such alatements. therefore, arc not and 
cannot have the efiect of depositions, do not prove themselves, and cannot be 
treated as evidencc.(7) The heading of a deposition descriptive only of the 
Mdtness forms no part of the evidence given by him on solemn affirmation.fS) 

The document, if it purports to be a statement or confession by any prisoner "conres 
or accused person, must have been taken in accordance with law. As to the ’ 
provisions of the Criminal Procedure Code relating to the recording of confes- 
sions, V. anfe, s. 24, and the eases cited in the notes to that section. 

The section only raises a presumption in the case of documents taken in" Judicial 
the course of a judicial proceeding. Tberefore statements by way of a confes- fog •*** 
Sion recorded by a Magistrate in his character of an executive officer, there 
being no law authorizing the takingof such statements, are not receivable under 
this 8cction(9) v. post. As to statements made to the police, v. onfc. 

The statements as to which this section says that certain presumptions 
are to be drawn arc statements or confessions (aim in accordance vxlk 
This section docs not render admissible any particular kind of evidence, but 


13US68>s fl. 

0800); K. T. Mitf* U "• R-. • * 

(D kv.iw. a 
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only dispenses with tlie necessity tor formal proof iu tlie case of ceitain ducu- 
raeuts taken iu accordance with law. If a document has not l)ceu taken in ac- 
cordance with law. section 80 does not operate to render it admissible. The 
section merely gives legal sanction to the maxim “Omnm prcrsumioitur tiU' 
psse acta,’' with regard to documents taken in the course of a judicial proceed- 
ing.(l) So in the case lost cited it W'as contended that when the confessions 
there iu question were taken by the Deputy JIngistrate, he was acting not under 
the Criminal Piocedure Code but under the provisions of the Mapilla Act (XX of 
1859) ; It was, however, held that there was nothing in that Act authorizuig 
the examination of a suspected person or the taking from him of any statement 
or Confession, and that though such a coumc might not be improper hut even 
advisable, this section did not. therefore, apply. The Deputy Jlagistrate 
might have been acting lu an lisecutive capacity under the orders of the Dis- 
trict Jlagistrate, but the statements if recorded by him as an Executive officer 
were not receivable under this Rection.(2) See also ante. Note to g. 24 and fost. 
' ' - • . . . *' be taken and recorded in Ci\nl and 

0 X^Tn.(3); Criminal Procedure 
8, see sections 24 — 30, ante ; and 
the Criminal Procedure Code, sections, 164, 364, 533. 
piwiinp- With renpovt to these presumptions, ^rsthj, if the provisions of the first 
Uons. clause of the section are fulfilled, the Court must in all cases presume that the 
(foeiiiiirnt is genuine ; vu.. that it is, as it purports to be, a record of endence 
given or of a confession made, and that the signature appended is that of the 
Judge, Magistrate, or other officer by whom it purports to be signed. This 
prcsumjiUon is, hovs'ever, independent of the others. Thus, it may svell be 
that the document is genuine in the sense above-mentioned, and yet it may not 
have been duly taken under the general provision of the law regulating the 
recording of depositions and confcssious If there bo no obligation to do an 
act, and it is not stated upon the document that sucli act has been done, thero 
may be a presumption of genuineness and due taking, hut there will be none as 
to that act having been done. Tims, before the deposition of a medical wit- 
. ness taken by a committing Magistrate, can. under section 509 of the Code of 

Criminal Procedure, be given in evidence at the trial before the Court of Ses- 
sion. it must cither appear from the Magistrate’s record, or bo proved by the 

evidence of witni’iies * ' i < » 

presence of the accuse* 
not po proved, presum • 

that the deposition wc • , ^ 

Code winch makes the attestation of the deposition by the Magistrate in the 
presence of t' ’ if-t..— j* t_ obligatory the conclud- 
ing words of ' ’ 

ilocument me 
and if there 
have hecn dill 
of assistance 

there arc no “ statements as to the ci 

ss as taken puriiorting to lie made by * ' 

records a statement at the foot of 

depoMtion was taken in the pTeaence of the accused aiul was attested by him. 
the Magistrate, in the presence of the atcusrd, and signs such statement, the 
Court would be liound to presume that such statement was true and to admit 
the deposition under section 509 of the Crimin-sl Procedure Codc.(6) If there 

III /f » IfraoOM ?21. in. 5^* IIS'*"!- 1. Wirf.dj, 0 A., 7*S) (1887) ; ft .Vi.yA, lu 

,j, * ’ ' A.. 17<. 177, 17a (1SS7). 

(S) IV S18— 8.*?. tl. r. I'lJip SnjS, (upra, I 87 . 

(1) A-«(W. Ilari T. ft.. IS C*. I5« K t«) KnfM! Hart v. ft., in. 
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be no such statement, it must be proved in such a case aliunde that the require- 
ments of the Code have been fulfilled. 

Sccondlif. — The Court must presume that any ttalcmcnls as to the circum- 
stances under xchich the document teas talen purporting to be made hij the jieison 
signing xt arc true. The memorandum endoraed upon or appended to the 
record of evidence on confession is to be taken as evidence of the facts stated in 
the memorandum itself.(l) Thus, if the evidence has been recorded in a differ- 
ent language from that in •which the witness spoke, the Court will presume that 
the records contain the equivalent of the words spoken by him, if from the me- 
morandum attached to the deposition it appears to have been read over to the 
witness in his own langaugc and to have been acknowledged by him to be cor- 
tect.(2) There maybe a presumption that the statements ns to the circum- 
stances under which the document was taken arc true and none ns to the docu- 

" * ' rue, may 

n as true 
to make 

a record of thcm.(4) 

Thirdly. — The document must be prcsume<l to bavc been duly talcii. In 
certain cases the document will not be presumed to have been “duly taken” 
unless it purports to give all the facts as to which such presumption is to be 
raised.(5) In the case last cited it wassaid that the law allows certain pre- 
sumptions as to certain documents and on the strength of these presumptions 
dispenses with the necessity of proving by direct evidence what it would other- 
wise he necessary to prove. One of these presumptions relates to confessions. 
This section says that, such confession is to be presumed to be duly taken. But 
as a necessary basis for this presumption the document must purport to show 
all the facts of which it would otherwise be necessary- for the Court to be satis- 
fied by direct evidence before the confession could be used against the accused. 
Those facts arc, firdlu, tliat the confession was accurately taken down or repeat- 
ed ; secondly, that the confession was taken in the immediate presence of a 
ifaglstrate ; thirdly, that no inducement had been ]ic)d out to the accused. 
If these three facts, ti?.. the accuracy of the record, the presence of a Magis- 
trate, and the voluntary nature of the confession, would othciwisc have to bo 

E roved by direct evidence, they must all be stated on the face of the document 
eforc the Court can draw a presumption oftlicir Laving occurred . and these 
are the very three facts wluch are statcil in the memorandum and certificate 
mentioned in sections 164 and 364 of the Criiiiiiinl Procedure Code. If there- 
fore, such a niemoraiulum and certificate in the terms required by the Code be 
not attached to the confession, no presumption will be raised, and it will not be 
admissible in cvidcncc.(G) 

In other cases, however, the presumption of due taking may be raised 
independently of the question whether facts are expressly stated on the record 
which may form the basis of tlie presumption (71 


(1) R. T CtmoxW, •£ W. IJ, 5 (IST4). S. t. 
Xu»nniid>n,il \V. 11 . O., C (ISTJJ. 

//on «. IS C , 129 

(S) R. ». *S W. r. . 2 11874J , R. ». 

i/MTol /ta«<.:3W. r... 2S(lST3L ] o Itr ninttoT 
cssv tlio ilrp<Mttoci of thr priMc,! r lioU totm 
in TTio only otiJmsco ofl.- lor (Ik 

/■orpoiio of sntulviag tbe Court tbot tL» 

Uoo rryOToml*.! a trno trnn*lAt>oo ol tW oorti* 
obkh Uae ocruwxl prrnoo noru&llT to 

EudBit4&i ^ radcmrn.riit or 
to lottaJ nt tbr foot of tbr Nyn«-| 

t’J Nkcutnto tt tbooo vonld "Tl.r nWrr 


vw iT»(l to (lir vilu.M la lluvla.lnoi, L h* 
undmlool, 4n<l l.y him oclnonlMjnl to !<' 
'orm-t." It At/tf that the memormixluin 

rtfcitDcr of the Inot. .tAtrU u the memo. 
tODdum tt«lf .Ub f«oU tUmoelTe* oeordnl 
•ome mJen<«- ILsI the IrniwUtun rorrect. 

13) R. 0. :i W. iU. Cr.. 6 

11S74>. 

(4) AoeiW. //or. r. R . 18 I .. ITT (I8wr^ 

(9| R *. AA.iya, I 1! . 21*. 222 
(«) R. ». M.ry», .ajro. 222. 

(7) a Ui: T. iA4.jm4 XUa, 29 W. lU. 

IM (l«7C); R. 19 U.. C3 (l»91>. 
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Tbe distinction between these cases is that no presumption that a docu- 
ment is duly taken can arise when, on the lace of the document, it appears that 
it has not been duly takcn.(l) Therefore (a) if the law expressly requires a 
statement of the circumstances under w'hich a document was taken to he 


and that an express statutory provision has not been carried out. (6) Where 
the law casts no obligation upon the Magistrate or Judge to record the circum- 
stances under which a statement was made and taken, it will be presumed that 
the statement was "duly taken,” that is, that all the conditions required by 
law have been fulfilled, notwithstanding that the document does not purport 
to give the facta as to which such presumption is to be raised ; for when the 
laiv creates an obligation to take a statement in a particular manner ifwill be 
presumed upon the maxim omma rite acta that it has been duly taken. 

(c) Unless an act with »• it , i t , , , • le obligatory, the 

concluding words of t ;n “duly taken” 

cannot apply to raise lone ; for, if the 

act be not obligatory _ hove been duly 

taken and yet that that particular act has not been done.fi)’ 

One of the presumptions arising under this section is that the witness did 
actually say what is recorded The section provides inter alia that the Court 
shall presume that the evidence was duly taken, and it cannot be considered to 
have been duly taken if it does not contain what the witness actually Btatcd.(5) 

The presumptions raised by this section are applicable m the case of con- • 
fessions recorded by Magistrates of Native States.(6) All the presumptions 
are rebuttable ;(7) thus a person who questions the accuracy of the record 


ft. V I'ntip finish, 10 A. IT'I (I8S7I. ft \ I'lnMi, 
tl ^r., 224 (ISSfl) The cftM. liouMer, of ft » 
21 \V. P..,Cr. S(|874), does nol 
sppeftf to bi' iti conformity with the text or tbc 
words of the stcfinn. but the prouods of the deci- 
sion m Ibis csno Ore not at sU clear- A stair ment 
of n witricKs in the shape of a former depoeition 
ran only lie u*e«J at ctidence againtt an accused 
pefion if It wot duly taken m his pr«enee before 
the Commilling Magistrate |0. Tr CMe, m 
28S) In this ease, a docunieot parportoig to 
lie tlie depoiitinii of a witnrM moile lefoie • 
Magittrafe nppiaml on the record, Imt tin re wo* 
no cildenro to prore that (he ifoeumrnt rxhl* 
LilM emlcnee of tbit xritncos doly taken l*y the 
committing Magnlritc in the piesenee of any of 
the (lertont who were frnd m tbe heamona Court 
and againtl whom it wot aW. The Court 
oUerred that a certificate »**. no doubt, »p- 
l^ndeJ to it, initialled by tome person, aod o« 
the supposition that this person wot • MagUtnte 
that certificate wouVl under this seclioo afford 
/ncii rxhlenre of iho circunittancea men- 
tioned in it rrlatire to the taking of the sUtemeot. 
Rut this rertiflcato was merely In Ibeso wwda~ 
“ Ueail to depenent and odmittril roneet.** owl 
ds! not gite any of the fact* necesoary In render a 
deposition Oilmutible Under ». 288 of the Criminal 
I'mrediire <Xde. It was heVI. Iberelote. Ihat Iho 


prctuinption of duo taking could not Lo raitrd 
under this section. Rut t. 383 of tbo Code re* 
qunta a)| etldcncc (except when otlienvisc pro* 
eidctl) to be taken in the preaeneo of the acenW. 
An.1 though there was no eridenee m the ease to 
ebon that the depotihou hod been to taken, thi« 
•eclioii sliouVS, it would seem, httic dispensed 
with the necestity of such proof. The statement 
m the klagL.l'nte’t certiheatc was a cornpleie 
statement required by law fo" llio purpose of 
•ffecling the iisMesr himself and had nothing to 
do with any posiiiblc future use of the deposition 
against the pnnontr 

(1) S«e ft. X. rifon, supra, 2f{*. 

(2) As in cases under s«. list. 364 of the Cri- 
mmal 1‘roefdure Cale. 

(3) ft. » . SMrga, I R . 232 (1870). 

14) ft Pohp SinsK 10 A.. 174, 177, 178 
<1887). r. osli. 

(S) ft. »• fiamianpa, 16 JI., M, 63 (I81»l). Tile 
cate of ft V. Falii ftistros, I I). L. It , A. Cr., 13 
fl868), IS now of no outhority, the decition hae- 
ing been giien Wore this Art ond based upon the 
ground of (he non-exittrnce of any gmeril pro- 
xision of the law such os it enacted by the present 

(«) ft. T. A.a^rr SUsh. 12 A.. 80,'. (1600). 

I") AVr s 4. dpfin'tinn of •‘shall prrtnme." 



[s. 81.] 


GAZETTES. 


529 


will be at liberty to give evidence to show that the statements made and 
language used have not been accurately recorded. Witnesses confronted by 
their former depositions often swear that they were never explained to them 
before signature, or that what they said hag not been correctly taken down.(l) 

Where a witness when examined before the Sessioiw Court and asked about his 
deposition taken before the Committing Magistrate denied that it was the 
deposition made by him. it was said that the presumption allowed by this . ' 

section could not be mndc.(2) It is conceived, however, that in such cases the 
presumption may still be operative notwithstanding the statement of the 
witness ; ior though such a statement is given on oath, and afiords some evi- 
dence' against the presumption, still the Court may consider the fact to which 
the presumption relates not ‘“disproved.” and that the deposition was in fact 
duly taken.(3) 

Evidence must he given of the identity of the person making the deposition, identity of 
for there is. of course, no presumption as to such raised by the section. A depo- 

'it' a subse- statement. 
* ■ who was 

n accused ■ 

” e pardon 

. y long 'I'itli 

the other accused. At the trial the deposition {pven by him before the Magis- 
trate was put in and used in evidence against bim{4) without any proof being 
given that he was the person who was examined as a witness before the Magis- 
trate. It Was hfld that the deposition was inadmissible without proof being 
given as to the identity of the accused with the person who was examined as 
a witness before the Magistratc.{0) 

81. The Court shall presumo tho genuineness of ovorj presamp- 
document purporting to ho tho London Gazette or the Gazette obmubb! 
of India, or the Government Gazette of any local Government, PBpars, 
or of any colony, dependency or possession of the British Orotvn, 
or to he a newspaper or journal, or t-o be a copy of a private 
Act of Parliament printed by the Queen’s Printer, and of every 
document purporting to be a document directed by any law 
to bo kept by any person, if such document is kept substan- 
tially in the form required by law and is produced from proper 
custody. 

Principle. — G;iiriia prtrsuJnunriir ntc ftse acta, the documents mentioned 
arc ofTicial (locnmcnts or in the nature of such ^rc Introduction arte. 

». 3 (“ Courf.’*) 57. Cl- (2) {Jvdicyil ntiiirt of Artt.) 

4 jiTditme. ) *. 35 {Kntnr* tn jniUir error*) 

K 3 (“ AiCKmcnl ’’) »- 00 {Ikfntlinn of " pmp*r ru»iod’j.") 

■*. 37 (/?f/rt'>inry p/ MoltnifnU i" 


(11 Nortori. Kt , M? wticl c*#r. ©• rwif*r, to •owH ww 

Cl A. T. :i \\ l:.. «> . .VIIUTS, ■Mil tktl rrorwl T. fotf. 

Tlir pToaiKl o( tin raltn- «ikl tlir r\srt niturr e( (3) fn a. 3. malt, rf *’ ibrrrOTtJ.** 

the drniM la^e ty Uk' ■iUww. do not aptwor in (•) fr* Ct, !>. Cod'*, a. SD. 

thr rrpoH; p<iaulJ,r thm- mar Urr a (S| Parf II 

.;or«tKai aa lo tl,» LImtitr of t>.r Ar{n«>r«’, is 
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TLe distinction between these cases is that no presumption that a docn- 
raent is duly taken can arise when, on the face of the document, it appears that 
it has not been duly taken.(l) Therefore (a) if the law expressly requires a 
statement of the circumstances under which a document was taken to be 

M. . . , , ace of such 

In such 

^ ^ luly taken 

and that an express statutory provision has not been carried out. (6) "Where 
tlie law casta no ohhpation upon the Magistrate or Judge to record the circum- 
stances under which a statement was made and taken, it will be presumed that 
the statement was " duly taken,” that is, that all the conditions required by 
law have been fulfilled, notwithstanding that the document does not purport 
to give the facts as to which such presumption is to be raised ; for when the 
law creates an obligation to take a statement in a particular manner it will be 
presumed upon the maxim owimo nte acta that it has been duly taken, 
(c) Unless an 
concluding • 

cannot appl ^ ^ , 

act he not obligatory, it may well be that the statement may have been duly 
taken and yet that that particular act has not been done.(4) 

One of the presumptions arising under this section is that the witness did 
actually say what is recorded. The section provides inter alia that the Court 
shall presume that the evidence was duly taken, and it cannot be considered to 
have been duly taken if it docs not contain what the witness actually 8tated.(6) 

The presumptions raised by this section are applicable in the case of con- 
fessions recorded by Slagistrates of Native States (G) All the presumptions 
arc rebuttable ;(7) thus a person who questions the accuracy of the record 


r(.\.rfApS‘iiol>.lO A IT4 (18871 It r l.rnu, 
U M., 22* (18SS). The lav", li«»e\er, ot R \ 
RyuTviJii, 21 W. r...Cr. 8(187*). doe* not 
oppenr to bo m conformity with the text or lh« 
wordi of the noclion. hut the ground* of the deci 
»ion in Ibw can- nro not At nil clcnr. A elAUment 
nf n witim* m the fh*pc of n former deposition 
run Only be uord n* cvidinco ngsmul nn nccusetl 
jienion if it w*» duly tnVm in hi* prrurnce before 
tho Committing JUgiatmtc (O. I’r. Coifr, •. 
288). In (hi* rsv, * efoeammt purporting to 
til tlir depontion of > uitncM mode brfore n 
Masi«tr*te nppianxi on the rrronl, but there 
iin eildenee to prove that the dorumrnt exhi- 
bitiii errlenrc of thi* witm-M duly t*len liy th« 
committing M*gi*lr*te in the piwnre of *py of 
Ihr pirroni who were IriiJ in the S«»*Kin» Court 
And *g»iniit whom it **• uwxl- The Court 
olucrrrd th»t * eerlificAto »*». no doubt. »p- 
landed to it, Initiollrd by »ome prr»on. And oa 
(hr (uppofition thmt thb prnon wAi A Mngbtiwte 
ttiAt errtiflcAtr wouVl under thi* »rrtion nffoni 
)in’ai.t firrit rrldence of Iho cirrunwIaiireA men* 
tioned m it rrlitire to the tAhuigof the*Utemen(. 
Put thi* errtiflcAto wA* merely fn thtwo word*— 
'* nr*d to deponent And Admitted rorrret,'* And 
d>I not give any of the fact* neee*»Ary to render • 
•)r|vr«itian Admi*»ihte under *. 2SS of tho Crimlnnl 
Trorediire CV*le. It WA« hrU, Ihrrrfure, th*t the 


presumption of due Uiting could not he rained 
under this aection. But i 383 of the Cede re- 
quite* All evidence (except when otlienvito pro- 
Tided) to be taken in the presence of the aecuxd 
And though there was no OTidcnce in the rase to 
■hon that the dipoaition had been to tAkrn, thi* 
•eetion rhnu'd, It would «rem, bare dirpensnl 
With tho ncc'iisity of such proof. The ■(atcnien: 
la the Magi-trnte'i ecrtiSratc was a comp1e*e 
•toteinent rcquirid by Jaw fo' the purpose nf 
sflrcting the intnr*, himntf and hut nothinif to 
do with Any possible future UBo of tin dcponition 
against the pruoffrr. 

(1) Sir /t, V. I’lVsit, supra, 240. 

(2) As in caece under s# lo*. 304 of the Cri- 
mina) I’mcixlurp Coile. 

(3) It. \ . .Sii.yo, I B.. 222 (1870) 

(4) It Pnhp Sinjh, 10 A . 174, 177, 178 
(1887). X. Bsle. 

(5) R, X. Bam%Qr,pa. 18 51., 07, 05 (1801). Die 
ease of R. t. Fo/it Binm*. 1 B. L. R , A. Cr., 13 
(1808), IS now of no authority, tho decision hav. 
log Wn pnrn licforc Ihu Act and bAtcd upon the 
ground of the iion.ex‘itcnce of any gtneral pro- 
vision of the law such a* is rnsctnl by the present 

(«) R. T. Sun'trr Aisy*. I» A, 808 (1800), 

(7) Bf* s. 4, definition of “ shall jiresnme.” 
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will be at Ubetty to give evidence to ebow that the statements made and 
language used have not been accurately recorded. Witnesses confronted by 
their former depositions often swear that they M'eie never explained to them 
before signature, or that what they said has not been correctly taken down.fl) 

Where a witness when examined before the Sessions Court and asked about his 
deposition taken before the Committing Alagistratc denied that it was the 
deposition made by him, it was said that the presumption aUowed by this , 

section could not be madc.(2) It is conceived, however, that in such cases the 
presumption may still be operative notwithstanding the statement of the 
witness ; Jot though such a statement is given on oath, and affords some evi- 
dence against the presumption, still the Court may consider the fact to which 
the presumption relates not ‘“disproved,” and that the deposition was in fact 
duly taken. (3) 

Evidence must be given of the identity of the person making the deposition, identity of 
for there is. of course, no presumption as to such raised by the section. A depo- 
fU;,,., >\TT n nArnUc.KU tn gi^hsc* Btatement. 

■ • who was 

1 accused • 

iiiiu uis uviueuce was lecoiueu uy inu uiagisuaie. ouusequenuy , lue pardon 
was revoked and he was put on his trial before the Sessions Judge along with 
the other accused. At the trial the deposition given by him before the Jlagis- 
trato was put in and used in evidence against bini(4) without any proof being 
given that he was the person who was examined as a witness before the Maps- 
trate. It was held that the deposition was inadmissible wnthout proof bemg 
given as to the identity of the accused with the person who was examined as 
a witness before the Magistrate.(5) 

81. The Court shall presume the genuineness of every Pr«sttmrj- 
documont purporting to he the London Gazette or the Gazette OBBBtteS. 
of India, or the Government Gazette of any local Government, 
or of any colony, dependency or possession of the British Grown, 
or to he a newspaper or journal, or to be a copy of a private 
Act of Parliament printed by the Queen’s Printer, and of every 
document purporting to bo a document directed by any law 
to bo kept by any person, if such document is kept substan- 
tially in the form required by law and is produced from proper 
custody. 


Principle. — Omiiiu pr(r<oHiunfMr rifr acta, the doturaents mentioned 
are ofiicial documents or in the nature of such. See Introduction ante. 

t. 3 (“ Coucl.”) p. 57. Ci- (2) [Judicitil noticf of Act*.) 

R 4 (*“ SAaU ■) 8. 35 (CatnM in pwWir rtrord*.) 

R. 3 (“ Document.") *. 00 (7*f/Jnition of “ proper euMody.") 

«. 37 (/iVfrtyjnfy o/ elattmrnt* in tniulUt.) 


(I) Norton. Kt . Wf. 

{i) K.^. :l W I’... O . S (IKTS, 

TUo rronml «t tl^u rntu' fttkl Ibr rv>rt natu'v of 
Ibo UrbirI Vt tlio vitofiv do pot opp.-*r in 

tho rrp<rt ; t«a»ilJy tlim tnty !.*»» Im o 
M to tliy kWtilT o( tlio IB 

W, LF 


«Urk rMo. o! rottrve. do vonU trirr 

■BtU tbBt VM { T v iod f. foa. 

| 3 ) frt • 3 . mate, drCcjlicA cf ** dByroiyd." 
|<) /Cff O’, rr. Cod', a. S 39 . 

(S] e. T. Daefa turner, II C.. iM (l$iS). 
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COMMENTARY. 

Gazettes, presumption effects a primi facie inference of genuineness which may 

news- be rebutted.(l) Sec as to the relevancy of statements made in notifications 

pi^*”e appearing in the Gazette, section 37. a»Ic, and as to notifications in the Gazettes 

Acts and appointment of public officets. section 57, seventh clause, an/e,(2) All 

documents public Acts are the subject of judicial notice, as are also all local and personal 
fawtefbe^^ Acts directed by Parliament to be judicially noticed. (3) The last part of the 
iiept. section refers to and includes the documents mentioned iii section 35, ante, and 

most of which are declared to be public documents by section 74. As to the 
meaning of “ proper custody ” reference should be made to the Explanation 
to section 90, post, which is declared by that section to apply also to this 
According to that Explanation, documents arc said to be in proper custody if 
they are m the place in which, and under the care of the person 'with whom, they 
would naturally be , but no custody is improper, if it is proved to have had a 
legitimate origin, or if the circuinstances of the case are such os to render sucli 
an origin probable. 

tiouB^to’ When any document is produced before any Court, 

admufllbie Purporting to be a dociunent whicli, by the law in force for the 
time being in England or Ireland, would be admissible in proof 
proof*of seal of any particular in any Court of Justice in England or Ireland, 
taref“*’ witliout proof of the seal or stamp or signature authenticating it, 
or of the judicial or official character claimed by the person by 
whom it purports to bo signed, the Court shall presume that sucli 
seal, stamp or signature is genuine, and that the person signing 
it hold, at the time when he signed it, the judicial or official char- 
acter which he claims, 

and the document shall be admissible for the same purpose 
for which it would be admi5>siblc in England or Ireland. (4) 

Principle. — Sec Introduction, ante, and notes, 
s. 3 {“ OoCHmrnl.”) 3(’Vo«r<.'‘) h. H (" Shnll iirtiume,") 

8 & 9 Vic . Cap. 113. n. 1 ; 14 A 15 Vic.. Cap. 99, hs. 9—11, 14 ; Sleph. Di?.. Art*. 
79. 80 ; Wills, Ev., 288—310; Taylor. Ev., 7. 8. 159(5. 1597. I599A. IGOO, 1001, 
pp. 10.*).'»— 1001. 1004—1070 ; PUIp^on, Ev., 3r<l !>1.. 478 ; Uoscoc, X. 1‘. Kv , 90—102. 

COMMENTARY. 

Tins section which reproduces the provisions of the 9th and 10th sections 
JanUMiBiV of f"! * '‘o- » Statute making certain documents admissible 

Id England throughout the Queen’s noniiiiiom(5) lays dov\ n a rule both of presumption 
without and admissibility with regard to the documents therein mcntioiied. The Court 
Btam^Vig^^' presume (fl) that the seal or stamp or signature is genuine , aiul (1) that 
ostur« or the person signing the document held at the time when he signed it, the judicial 
official character whicli he rhiims. But over and beyond such presumptions 
which arc the proper 3uhjcct'ii.attet of this portion of the Act. the section fur- 
ther enacts that the document shall he admissible in India for the same purpose 
for which it would be admissible in England or Ireland. As the documents 

(1) S. 1, ««!', ** •hull pninmc.'* (3) .*1. 67, cl (2), .nil art ante, notf* on th»l 

(2) p. 417, aii(«, »« to |■rrrtllm•ll■■n% cIodm*. 

• ^1'T>. an.’l rrguUUnnt vavUtn•^l In tm^on (4) S',c U & IS Vk., C’np. DO. m. 0—11, snd 

#'• *. 7^, cl* 3 s and a* (o tlir Kui,t*a noln to tiifi ••otiun. 

Trlawr, 45 \ , *. 0. li 4. (5J fio-ph. Tiff , Art. hO. 
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wbicli are the subject-matter of tbe section are documents admissible in 
England without proof of scal.fl) stamp or signature, it is necessary shortly to 
consider the provisions of the abovemention^ Statute and the Englisli law 
anterior thereto in respect of the proof of documents of a public cbaracter. 

At common law when a document was of such character that its preserva- 
tion and settled custody was of concern to the public at large, or to a consider- 
able section of the public, the production of the original was generally either 
c.xcused or disapproved of hy the Court, and the document was admitted to 
proof by means of a copy. The ordinary mode of proof of such documents 
' ' ' ' ' ’ »' * • • . taken on behalf of the party, 

ho produced it in tbe witness- 

TPCt. ! 

in such 

would be taken of the existence, authenticity and custody of those of wide 
public importance, such as the journals of the Houses of Parliament, some 
evidence would be necessary on these points with regard to documents of less 
notoriety, such as the roll of a manor Court, lii cases of the latter description 
the witness who ' ' me other person would ordina- 
rily give some c ‘ ocument. In order to put the 

admissibility of ^ . dearer and mote settled foot- 

ing Lord Brougham’s Act U and 15 Vic , Cap. 99. by section H, enacted that .— 
\Vhenos’er any book or other document is of such a public nature as to be ad- 
fnis«ible in evidence on its mere production from the proper custody, and no Statute 
exists which tenders its contents provable by means of a copy, any copy tliereof or 
extract therefrom shall be adinis«ible in evidence m any Court of Justice or before 
any person now or hereafter having by Uw or by consent of parties authority to hear, 
receive and examine evidence, provided it l>e proved to l>e an exammM copy or 
extract, or provided it purports to be signed and certified as a true copy or extract 
by the oRicer to whose custody the original is entrusted, ant) whicli oflicer is hereby 
require<l to furnish such certified copy or extract to any jierson applying at a reason- 
able time for the same, upon payment of a reasonable sum for the same, not exceed- 
ing four jK>nee for every folio of ninety words 

It Will be observed that thissectioii does not <lcfine what is intended by tlic 
w-ord *■ of such a public nature as to be admissible in evidence, on its mere 
production from the proper custody,” oiid it is doubtful wliether this descrip- 
tion would be held to comprise the rolls of manor Courts or any others which 
ordinarily require some verification as ttbovemeiitioucd.(2) This section of 
Lord Brougham’s Act refers only to such documciitaos nrr not ptmtible h'j menns 
of copier under anij other slnfu/uWe proeision But there are many registers and 
documents, certified copies of which are receivable iii evidence by virtue of 
*’ ’ ' . "-j Before till# gene- 

* ■ 'to the proof of par- 

. ■ . • ■ copies, and s annus 

documents were made by them receivable in evidence of certain p.Trticul.irs. pro- 
vided they Were authenticated m the manner prcscnl>ed hy such ^tatlltes, but 
in umscquetice of the omission of any provisions dispensing with the proof of 
the geiuiincnc-.3 of such topies. the Wneficial effect of the ennctineiits was mucli 
diminished In order to remove this iiicoiivenienre, the Statute H and 9 Vic . 
I‘ap 113 by section 1, enacted that(4) — 


ll) At to llj« M’AU mljoh llAclitb Cooir# 
t sVr jjJi, ul titSkv.w «■>«, ».S7, rl. A. snd Bdo 
«<t thit rlou»^. 

It) Wills »>.. Sf— 


(3) TatUir, t> . i iO>l4i. oh-rr mncv cf II.' 

tif tLrw trrbtrf* orr rtiusi'rotrU. 

(4) TI w Art « I x-b H d Bt “ Tb« Dot-u* 
tntMrj Etklta^* Act IbSl." U.iri Brt riimd 
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Gazettes. presumption effects a primi facie inference of genuineness which ma; 

news- be lebiitted.(l) Sec as to the relevancy of statements made in notification; 

appearing in the Gazette, section 37, ante, and as to notifications in the Gazette; 
Acts and qJ appointment of public officers, section 57, seventh clause, nnte.i^l) Al 
doenments public Acts are the subject of judicial notice, as are also all local and persona 
?awto*be^^ Acts directed by Parliament to be judicially noticed.{3) The last part of th 
kept. section refers to and includes the documents mentioned in section 35, ante, am 

most of which are declared to be public documents by section 74, As to th 
meaning of “ proper custody ” reference should be made to the Explnnatioi 
to section 90, poil, which is declared by that section to applj’ also to this 
According to that Explanation, documents are said to be in proper custody i 
they are in the place in which, and under the care of the person with whom, thej 
would naturally be . but no custody is improper, if it is proved to have had j 
legitimate origin, or if the circumstances of the case are such as to render sue] 
an origin probable 

t^naTto ^Vllell any document is produced before any Court 

SSmuaibia Purporting to be a document whicli, by the law in force for tin 
wiihoat*"* being m England or Ireland, would be admissible in proo: 

seal of any particular m any Court of Justice in England or Ireland 
ture • without proof of the seal or stamp or signature authenticating it 
or of the judicial or official character claimed by the person bj 
whom it purporta to be signed, the Court shall presume that suol: 
seal, stamp or signature is genuine, and that the person signing 
it held, at the time when he signed it, the judicial or official char- 
acter which he claims, 

and the document shall be admissible for the same purpose 
for which it would be admissible in England or Ircland.(4) 

Principle. — See Introduction, ante, and notes, post 
s. 3 (“ ZloCMmcnt.”) «• 3(“CottW.'‘) S Shnll iiresinne,”] 

8 & 0 Vic . Cap. 113. *« 1 ; 14 A. 15 Vic., Cnp. 09, &s. 9—11, 14 ; Xteph. Dig.. Arts. 
79, 80 , Wills, Ev.. 288—310; Taylor. Ev., §§ 7, 8. I59G, 1597. IDOOA, IfiOO, 1001, 
pp. lO.'iV- lOGl, l0r>4— 1070; riupson. Kv.. 3nl Ed., 478 , Ro-icoe. X. T. E\.. 90—102. 

COMMENTARY. 

Tins section I'hich Teproducea the provisions of tfio 9th and lOtli sections 
?amiwib** 0^ J'* ^ fb Vic.. Cap. 99, a Statute making certain documents admissible 
itiEQK^ana tbioughowt the Queen’s DominionsfS) lays dov.i\ a rule both of presumption 
without*^ and admissibility «ith regard to the documents therein mentioned. The Court 
aSmp presume («) that the seal or stamp or signature is genuine ; and {b) that 

BAta^ or the person signing the document held at tlic time when he signed it, the judicial 
official character which he claims. But over and beyond such presumptions 
which arc the proper 3ubjrct*ii.attec of this portion of the Act, the section fur' 
thcr enacts that the document shall be admissible in India for the same purpose 
for which it would be admissible in England or Ireland. An the documents 

(1)8. 4. a»lt, '* iih>i>t pTt>inin<*.** (3) 8. 37 , cl. |3) ; ni il *rt amit, Rotci on th«t 

(3) St* p. 417, ant' . »( to prrcUmciifrfi*, rlouar. 

.nkn, n>i>l rvKulalioni contoioni in the Ijnnitm (4) ,!iV< 14 & 10 lie., Cnp- **. 0— il, *"d 
«c4 «. 7S. rl. 3 1 nn*! M to Ihv Kmx'a (’'‘t. Dote* (o this »rctinn. 

Tibler. 43 W . e. 0 . H S. 4. (S) hUph. Pm , Art. «>. 
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which are the subject-matter of the section are documents admissible in 
England without proof of seal.(l) stamp 

consider the provisions of the abovcmcn ■ ’ ■ law 

anterior thereto in respect of the proof of 

At common law when a document was of such character that its preserva- 
tion and settled custody was of concern to the public at large, or to a consider- 
able section of the public, the production of the original was generally either 
excused or disapproved of by the Court, and the document was admitted to 
proof by means of a copy. The ordinal)' mode of proof of such documents 
was by means of an examined copy, that is, a copy taken on behalf of the party, 
generally by some clerk or other private person who produced it in the witness- 
boxan’ ’ i ’ ’ ’ . • ^ .t • • -i 

rect. i 

in such ! 

would , , ! 

public importance, such as the journals of the Houses of Parliament, some 

evidence would he necessary on these points witli regard to documents of less 

notoriety, such as the roll of a manor Court. In cases of the latter description 

the witness who proved the examined copy or some other person would ordina- 
rily give some evidence to verify the original document. In order to put the 
admissibility of copies of public documents on a clearer and more settled foot- 
ing Lord Brougham’s Act 14 and 15 Vic., Cap. 99, by section 14, enacted that 
Wlienever any book or other document in of sucIi a public nature as to ho ad* 
miscible in evidence on its mere production from the proper custody, and no Statute 
exists sshich renders its contents provable by means of a copy, any copy thereof or 
extract therefrom shall bo admissible m evidence m any Court of Justice or before 
any person now or hereafter having by Uh or by consent of parties authority to hear, 
receive and examine evidence, providetl it l>e proved to be an examined copy or 
extract, or provided it purports to be signesl and certified as a true copy or extract 
by the officer to whose custody tlie original Is entrusted, and wliicli officer is hereby 
required to furnish sucli certified copy or extract to any j>er«on opplpng at a reason- 
able time for the same, upon payment of a reavomible sum for the same, not exceed* 
ing four jience for every folio of ninety words 

It will be observed that this section does not define what is intended by tlie 
Word *■ of such a public nature as to be admissible in evidence, on its mere 
production from tlie proper custody,” and li is doubtful whether this descrip- 
tion Would be held to comprise the rolls of manor Courts or any others which 
ordinarily require some verification as abovemeutioued (2) This section of 
Lord Brougham’s Act refers only to such documents <it are not provnWe 6y ruenns 
of copies under an'j other statulnhJr prorision But there are many registers and 
documents, certified copies of which .are receivable in evidence hy virtue of 
some special enactment having special reference to them (3) Before this gene- 
ral Act several Statutes had enacted prosisions with regard to the proof of par- 
liciilar piilthc documents by means of certified and other copies, and various 
documents were made by them receivable in evidence of certain particulars, pro- 
\ided they were authenticated m the manner presmbeil by huch Statutes, hut 
in consequence of the omission of any provisions dispensing s\iih tlie proof of 
the genuineness of such lopies. the lieneficial e0ect of the enactments was inucli 
dimiiushcd. In order to remose this inconveiuence. the 'statute 8 ami 9 Vic., 
f'ap. 113 by section 1. enacted that(4) — 


iDAi to Hr n-ftl. .4 «Wh Coartt (3) TssW, . i iC'il.a. mja.* U Hr 

«*Vr ivli. mI BCPtK-r, •«;». ». 57, d. #. notro |wmripki «4 tlr»* orr rovOirroW. 

•o IKSX tUur. |4) Til, A«t M IDVOB "Tbs Ikm. 

»ri WilU. »>., ;rs-rx\ CsOtarr Itt mV a--. >,^4 
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Whenever by any Act now in force or heieafter to be in force any certificate, official 
or public document, or document or proceedin^rs of any corporation of joint stock or 
othei company, or any certified copy of any document, bye-law, entry in any register 
or other book or of any other proceeding, «!hall be receivable jn evidence of anj 
particular in any Court olJustiee, or betore anj’ legal tribunal, or either House of Parlia- 
ment, or any committee of either hou«e or in any judicial proceeding, the same shall 
respcctivel3’ be admitted in evidence, provided they respectii’ely purport to be sealed 
or impressed uith a stamp, or sealed and signed, on signed alone, as required, orimpress- 
bd, or impressed ivith a stamp and signed, as directed bj* the respective Acts made, 
or to be hereafter m<ide, without any proof of the seal or stamp, uheie a .seal or stamp 
is neces-'arj, or of the signatnie or of the official character of the person appearing to 
have signed the same, and without any further proof thereof in every case in which the 
original record could have been received in evidence. 

The general result of these two Statutes therefore seem.s to be this, that 
save where some special statutory provision exists as to the mode of proof of a 
public dofiument, the proof of an examined copy, oi the mere production in Court 
' , . , . person purporting to have the due 

md facie proof of a public document, 
. original was necessary by the com- 

mon law before an exam ned copy could be given in evjdence.(l) "V^Tiere 
therefore eitlier under the provisions of some special enactment, a certificate, 
certified copy or other document, or under the general provisions of 14 and 
16 Vic.. Cap. 99, section 14, a certified copy is admissible in proof of any partic- 
ular, provided they arc respectively authenticated in the manner prescribed, 
they will be so admissible, i( they purport to be so authenticated, without proof 
of the seal, stamp, signature and official character of the person appearing to 
have signed the same. Where in short a particular is provable by an au- 
thenticated document, the Act dispenses with proof of authentication. 

Hesides the section referred to, Lord Brougham’s Act of 1851 (14 and 15 
Vic., Cap. 99) contains several clauses which greatly facilitate the proof of 
Hnglish documents m Ireland, of Irish documents m England and of English 
end Irish documents in the colonies. Thus it cnacts(2) that : — 

riverj' dociioioat, which, by any Uw now in force or hereafter to be in force, is, or 
slull be. admissible m evidence of any particular in any Court of justice in England or 
Wales, without proof of the seal, or stamp, or signature, authenticating the same, or of 
(he judicial or offici.il character of llic person appearing to h.ave signed the same, shall 
be admitted in evidence to the same extent, and for tlio same purpo'iea, in any Court 
of justice in Ireland, or l)erore any person having in Ireland, by law or bv consent of 
jiartics, authority to hear, receive and examine evidence, without proof of the seal, 
or stamp, or «iignature, oiithenticaling the same, or of the juibcnil or official character of 
(ho person appearing to have signed the same. 

It also enacts (3) that : — 

Every ilocunicnt, w hich, bj' any law now in force or liereaf tor to iic in lorcc, ii, or 
shall be. admisMlde m evidence of any particular- in any Court of ju-itice in Ireland, 
w ithout proof of the seal, or stamp, or signature, authenticating the same, or of the 


to ScolUnd: m >lt., { iO)l-n. Di' 
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iLo tii*nn'^r j.fr»rnl.^f !.> |«onf of 
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(2) p. e 

( 1 ) Pr. f>. H' 
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j^idicial or official cliaracter of tlie person appearing to Iiave signed the same, shall be 
admitted in e^dence to the same extent and for the same purpose in any Court of 
justice in England or Wales, or before any person having in England and Wales by laiv 
or by consent of parties, authority to he.ar, receive and examine evidence, uithout 
proof of tlie seal, or stamp, or signature, authenticating the same, or of the judicial or 
official character of the person apjiearing to have signetl the same. 

It further enacts (1) thati — 

, Every document, uhich, by any law non in force qr hercaftei to be in force, Ls, or 
shall be, admissible in evidence of any particular in any Court of justice in England or 
Wales or Ireland, without proof of the seal, or stamp, or signature, autlienticatmg the 
same, or of the judicial or official character of the person appearing to have signed the 
same, shall be admitted in evidence to the same extent and for the same purposes in any 
Court of justice of any of the British colonies, or liefore .rny {lersOn having in any of such 
colonies by Jaw or consent of parties, authority to hear, receive and evnmino evidence, 
without proof of the seal or stamp, or signature, authenticating the same, or of the 
judicial or official character of the jierson appearing to have signed the same. 

As already observed, the present section produces the provisions of the 9th 
and 10th sections of this Statute. The eleventh section .already cited which 
contains sinulat provisions rendering admissible to the same extent and for the 
same purpose m the British colonies {including thereby iu India)(2) without 
proof of seal, etc., such documents as are so admissible in England, Ireland, 
or Wales, as also so much of the 19th sections as relates to British Indio are 
repealed by the second section and the Schedule of this Act, os also by the 
Statute Law Revision Act of 1875. and in lieu thereof the proviMons of the 
present section are substituted. 

Even if practicable it would unduly lengthen the A’ofc to this section, which 
IS itself not of frequent applicability to enumerate the particular documents 
which arc in England admissible without proof of authentication. It will be 
necessary, as the occasion arises,' to refer cither to the English text-books on 
evidence (3) which mention a large number of these documeuts, or if the docu- 
ment in question be not there found, to the Statutes dealing isitli the subject 
or, if none, to the general Statutes 14 & 15 Vic.. Cap. 99, section 14, above- 
mentioned. The following are some of the documents which in England can 
be proved by certified copies and which are of like occurrence m Indian Courts : 

- ” *’ ^ *’ ” ‘ •; (6 & 7 Will. IV., Cap. 80, as amended by 

and other similar Registers mentioned in 
i documents relating to Companies (8 & 9 
■ p. 89. §§ 01, 174. IT. 4, 5. 8 . 40& 41 Vic., 
Cap. 26, § G), Copyright Registers {5 & C Vic.. Cap. 15. § 11 , 7 & 8 Vic , Cap 
12, § 8 , 25 & 26 Vic., Cap CS, 4. 5); Orders in Lunacy (53 Vic . Cap 5, §§ 
144, 152, Lunacy Orders, 188-1, Order CIX) ; Newspapers Proprietors’ Regis- 
ter (44 & 45 Vic., Cap. CO, § 15) . Patent Office Registers (-JC & 47 Vic., Cap 
57, §§ 89, lOO) , Registers and other Documents under the Jlcrcliant Shipping 
Act, 1894 (57 & 58 Me., Cap. CO; w Taylor, Ev., pp. lOGO. lOOl). Oliicial 
books niul registers may be proved either by production of the orisiinals 
or COJ 11 C.S. In pr.ictice they aic now always |iToved by means of e.xaminers 
or certified copies unlcs,s the circumstances render it iiccc-ssaiy tliat the 
Court should examine the original entry.(4J Other documents are provable 

(I) s. 11 ni.Ali'.l lliH S(t : mkJ Kt.. hM4-m4t to { lull &iid {.]>. II5J— 11^. 

M-linluV, 4na X T Kv . I"? 4 l,*t «.( »c<d« 

<r| S. I'> .4 (br |■nn(lp4l puUir tjoi cm.-oU slkb m4T !« 

(3) .V,r lx. 3rU >..1, iTS.UiU, nnlf-r • ) I c( II 4 15 \ k- . 1 Up. (O ; «( 

1\.. “ON-SIO. MciJ,. n.,-, \rt« :3-M r*» T^ylor.Er. H l5y>A.|r«» N. KEf . 

* Ji.t «f Ihk xkn.'u* -t4tu«r» r,f.-TTn,l t., U S & 9 lOI. 120. 
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Whenever by any Act now in force or hereaftei to be in force any certificate, onici.iI 
or public document, or doenment or proceedin'’'* of any corporation of joint stock or 
other company, or any certified copy of any document, b 3 'e.laM, entry in any register 
or other book or of any other piocecdins, «shall be receivable in evidence of any 


or impressed with astamp, or «:ealed and signed, on signed alone, as required, orimpress- 
I'd, or impressed with a stamp and signed, as directed by the respective Acts mad6, 
or to be hereafter made, without any proof of the seal or stamp, wheie a seal or stamp 
is neces'*arj', or of the signature or of the official character of the person appearing to 
have signed the same, and without any further proof theieof in every case in which the 
original rccoid could have been received in evidence 

The general result of these two Statutes therefore seems to be this, that 
.save where some special statutory ptov’ision exists as to the mode of proof of a 
public document, the proof of an examined copy, or the were production in Court 
of a copy purporting to be certified hy a peison purporting to have the due 
custody’ of the original, will be sufiicicnt priind /dcie proof of a public document, 
except in the oases where verification of the original was necessarj’ by the com- 
mon law hofore an exam ned copy could be given in e%udence.(l) Where 
therefore either under the provisions of some special enactment, a certificate, 
certified copy or other document, or under the general provisions of 14 and 
15 Vie , Cap. 99. section 14, a certified copy is admissible in proof of any partic- 
ular. provided they arc respectively authenticated in the manner prescribed, 
they will be so admissible, if they purport to bo so authenticated, without proof 
of the seal, stamp, signature and oflicial character of tlic person appearing tn 
have signed the same. Where m short a jjarticular is provable by an au- 
thenticated document, tbc Act dispenses with proof of authentication. 

Besides the section referred to. Lord Brougham’s Act of 1851 (14 and 15 
Vic., Cap. 90) contains several clauses which greatly facilitate the proof of 
English documents in Ireland, of Irish documents m England and of English 
and Irish documents in the colonics. Thus it enacts(2) that : — 

Every (locumcot, winch, by any law no%v in force or hereafter to bo in force, is, or 
shall be. adinhsible in evidence of any particular in any Court of justice in England or 
Wales, without proof of the seal, or stamp, or signature, authenticating the same, or of 
the judicial or official clwroctcr of the person appeoring to have signed the same, shall 
1)0 admitted m evidence to the same extent, and for the same purposes, in any Court 
of justice in Ireland, or liefore any person having in Ireland, by law oi bj consent of 
patties, ftuthonty to beat, tceeive and examine evidence, without proof of the seal, 
or stamp, or "ign-iturc, aulbcnticnting the same, or of the judicial or oflicial character of 
the jierHon appearing to have signed the aaino. 

It also enacts (3) that ; — 

Every document, which, by any law now in force or hereafter to lie in force, is, or 
rball lie, admissibln in evidence of any particular in any’ Court of justice m Ireland, 
without I'roof of the seal, or alaiop, or signature, authenticating the same, or of the 
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j^idicial or olTicial cliaracter of tlie iierson appearing to liave signed tlie fianie, shall lie 
.idmitlcd in evidence to the same extent and for the samo purpose in any Court of 
justice in Kngland or Wale's, or before any person haring in England and Wales by law 
or by consent of i»artiea, authority to hear, receive and evamino evidence, without 
proof of the seal, or stamp, or signature, authenticating the same, or of the judicial or 
official character of the person appearing to have signeil the same. 

It further enacts (1) that : — 

, Every document, wliich, by any law now in force Qr hereafter to be in force, is, or 
shall be, admissible in evidence of ony particular in any Court of justice in England oi 
Wales or Ireland, witliout proof of the seal, or stamp, or signature, authenticating the 
same, or of the judicial or official charactoi of the person appearing to have signed the 
same, shall }>e admitted in evidence to the .same extent and for the same purposes in anv 
Court of justice of any of the EritLshtolomes. or before nny person having m any* of such 
colonies by Jaw or consent of parties, authority to bear, receive and examine evidence, 
without proof of the seal or stamp, or signature, authenticating the same, or of the 
judicial or official character of the person appearing to have signed the same. 

As already observed, the present section produces the provisions of the 9th 
and 10th sections of this Statute. The eleventh section already cited which 
contains sinular provisions rendering admissible to the same extent and for the 
simo purpose in the British colonies (including thereby in India)(2) without 
proof of seal. etc., such documents as arc so adm'ssibfe in Kngland, Ireland, 
or Wales, as also so much of the 19tli sections as relates to British India arc 
repealed by the second section and the Schedule of this Act. as also by the 
Statute Law Revision Act of 1875. and in Ueu thereof the providons of the 
present section arc substituted 

Even if practicable it uould unduly lengthen the Sole to this section, vhich 
is itself not of frequent applicability to enumerate the particular documents 
which arc in England admissible^ without proof of authentication. It uill he 
necessan*. as the occasion arises," to refer either to the English text-books on 
cvidencc*(3) winch mention a hrite number of these document.s, or if the docu- 
ment in question he not there found, to the Statutes dealing with the subject 
or, if none, to the general Statutes H k 15 Vic., Cap 99, section 14, above- 
mentioned. The following are some of the documents which in England can 
be proved by certified copies and which arc of like occurrence m Indian Courts : 
—Birth, Marriage or Death Registers (6 & 7 Will. IV., Cap. 80, as nmeiuled by 
37 & 38 Vic., Cap. 88, §§ 32, 38, 35), and other smular Registers mentioned in 
Taylor, Ev , pp. 1030, 1037 ; certain documents relating to Companies (8 &9 
Vic., Cap 10, § OU , 25 & 20 Vie.. Cap 89. §§ Cl, 174, rr. 4, 5. 8 . 40 & II Tic., 
Cap. 26, § 0). Copyright Registers (5 & 6 Vic., Cap 45, § 11 . 7 & 8 Vic.. Cap 
12, § 8 , 25 & 20 Vic., Cap 08, 4. 5), Orders in Lunacy (33 Vic., Cap o, §§ 

144, 152, Lunacy’ Orders, 1883, Order CIX) ; Ncwsp.ipcrs Proprietors' Regii 
ter (44 fc 45 Vic., Cap. 00, § 15) . P.itcnt Office Registers (40 J: 47 Vic . Caj). 
57, 89, 100) , Registers and other f)ocuincnts under the Merchant Shipping 
Act. 1801 (57 iV 58 \le., Cap. Oo. »<r Taylor. Ev.. pp KiOO. loGl) Ollicial 
books and registers m.iy be proved either by jiroduction of the oriinnals 
or cojuc.s. In pmctice they' are now always proved liy means of examiners 
or ccTtificd copies unless the circumstances render it necessary tliat the 
Court should examine the original entry (4) Other documents are provalile 
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by examined or certified copies under the general provisions of 14 & 15 
Vic., Cap. 99; section 14 (v. anfc),(l) or by certified copies under the provisions 
of particular Statutes. 

In the case of a document tendered in evidence under this section, the 
question for determination will be ivbether, assuming that the fact to be proved 
thereby is a relevant fact, the document is or is not one which is admissible in 
England in proof of that fact mthout proof of its authentication. If it is so, 
then the document is admissible in India to prove that fact ; and if so admis- 
sible, the Court must raise the presumptions relating to its authenticity which 
are declared hy this section- Again, the question whether the evidence is admis- 
sible m England must be determined by reference to the particular Statute 
governing the case, or if there be none to the general provisions of 14 & 15 
Vic., Cap. 99, section 14, abovemcntioucd. If under either Statute proof by 
means of on authenticated document is admissible, then under 8 & 9 Vic., 
Cap. 113, no proof of the authentication is necessarj*, and the document is one 
which in England is the subject of the provisions of sections 9, 10, and 11 of 
14 !c 15 Vic , Cap 99, and m India the present section. 

Thus the Chief Magistrate of the City of Glasgow being a person lawfullv 
authorised to admimster oaths, a declaration as to the execution of a power-of- 
attorney taken before him and authenticated by las certificate and the common 
seal of the City of Glasgow, and by a Notarial certificate was held to be suffi- 
cient proof of the e.xecution of the powcT.(S) Both declarations in this cose 
were made under section 16 of the Statutorj’ Declarations Act, 1835 (4) It was 
held that since a declaration as to the execution of a power taken under this 
Act or the Probate and Letters of Administration Amendment Act, 1858,(6) at 
any place to whicli the Act extends before a person “lawfully authorised to 
administer oaths” would be admissible in England or Ireland as evidence of 
the execution of the power, it should for that purpose, if both conditions be 
fulfilled, be also admissible in this coimtrv* under the provisions of the present 
8ection.(6) 

In the following cases{7) decided on the Original Side of the High Court 
at Calcutta, similar evndemo was held to he admissible, A power-of-nttoinev 
executed m England in the presence of the Mayor of Lyme Eegis and the Mayor 
of Godalmiug, each of whom made a declaration under the Statutor}* Declara- 
tionn Act, 1835, before a Commissioner to administer o.ath.s in the Supreme 
Com ' - •• • A power-of-attor- 

ney ■ clerk in his emice. 

the ' ■ ' . of tlie Borough of 

Guildford, who was also a Justice of the Pcatc. and who authenticated the de- 
claration by Ills certificate and ofiicial seal was accepted as piovcd.(9) A pow cr- 
of-attorncy executed in Scotland in the presence of a vxriter to the signet and a 
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law clerk, and certified by a declaration of the ^^^iter to the signet, and which 
declaration was authenticated by a certificate of the Lord Provost of Edinburgh 
under the seal of the Corporation of the City of Edinburgh, was rejected as not 
having been executed belore and authenticated by any of the persons mention- 
ed in section 85 of this Act.(l) The present section does not appear to have 
been considered. It is submitted, however, with reference to the observations 
in that case to section 85, post, that this latter section is an enabling section, 
its object being to add to the facilities of proof and not to exclude any other 
mode of proof than that allowed by that section. It has been since so held, it 
being pointed out that in arriving at this decision, Norris, J., seems to have 
assumed, contrary to the fact, that the provision contained in section 85 is of 
an exhaustive character, and that no other mode of proving the execution of a 
power is admissible. So on an application for letters of administration ivith 
the will annexed, made by the attorney of the executors therein named, it ap- 
peared that the applicant s power-of-attomey was not executed in the presence 
of a notarj’ public ; but with regard to the execution by each of the executors, 
one of the attesting witnesses had made ft declaration before ft notarj' public 
to the efiect that he ^vltncssed the execution of the power-of-attomej' by one 
of the executors, and that the eignature of the other attesting witness was the 
proper signature of the persou bearing that name, and such declaration was 
signed, sealed and certified by a notary public ; it was held that the powcr*of- 
attorney was sufiicicntly proved.(2) In another case an application for Letters 
of Administration was made under a power-of-nttorncy executed in England 
in the presence of unofficial witnesses, one of whom made a declaration as to the 
execution of the power before the “ Lord Provost and Chief Magistrate of 
Aberdeen.” The declaration was authenticated by the certificate of the Lord 
Provost under his signature and seal of office and the Lord Provost’s certificate 
was authenticated by the certificate of a Notarj’ Public under his band and 
official seal. The declaration was acceptcd.(3) An application for Letters ot 
Administration was made under a powcr-of*attorncj' executed in Euclund in 
the presence of unofficial witnesses, one of whom under the Statutory Declara- 
tions Act, 1835, made a declaration as to the execution of the power before a 
Not.arj’ Public wbo authentic ted the declaration by a ccrtifiiato under his 
sipinture and official seal The declaration was orrcpted.(4) An original will 
executed in England was sent to Calcutta with a powcr-of-attoniev authorizing 
the person named therein to applv to this Court for I^ctters of Admimatration 
with a copy of the will annexed. The power was executed in England before 
two solicitors One of tbc attesting witnesses, who was also an attesting 
witness to the will, made a declaration os to the execution of the power under 
the Ptatutory Declarations Act. 1835. before n Notary Public wbo authcutieateil 
the declaration by a certificate under his signature and official seal The only 
es idcnce of the execution of the will was a declaration made under the Statutorj' 
Declarations Act, 1835 hefore a CominisMouer to administer oatlis m the 
Supreme Court ot .Tudicaturc in Enghind. The will and the jwwcr were both 
(as tliey would have been m England or Irehaud) deemed to lia\e l>een sufli- 
cicntlv proved. (5) jVn application for I.etters of Administration with a copy 
of the will annexed was made under a power-of-attomev' executed in England 
hefoTc two persons described as solicitor’s clerks. One of these pervons made a 
declaration as to the execution of tlie power under the Act aliove rneiitione<l 
Wfore the I,ord Mavor of lAiudon The decIsTation authpnticate<l hv a rcrti- 
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by examined or certified copies under the general provisions of 14 & 15 
Vic., Cap. 99; section 14 (v. onfc),(I) or by certified copies under the provisions 
of particular Statiites. 

Tu the case of a document tendered in evidence under this section, the 
question for determination will be whether, assuming that the fact to be proved 
thereby is a relevant fact, the document is or is not one which is admissible m 
England m proof of that fact Avitbout proof of its authentication. If it is so, 
then the document is admissible in India to prove that fact ; and if so admis- 
sible, the Court must raise the presumptions relating to its authenticity which 
are declared by this section. Again, the question wliether the evidence is admis- 
sible in England must be determmed by reference to the particular Statute 
governing the case, or if there be none to the general provisions of 14 & 15 
Vic., Cap. 99, section 14, nbovemcntioned. If under either Statute proof by 
means of an authenticated document is admissible, then under 8 & 9 Vic., 
Cap. 113, no proof of the authentication is necessar}', and the document is one 
which in England is the subject of the provisions of sections 9. 10, and 11 of 
14 & ID Vic , Cap 99, and m India the present section. 

Thus the Chief Magistrate of the City of Glasgow being a person lawfullv 
authorised to administer oaths, a declaration as to the execution of a power-of- 
attorney tahen belore him and authenticated by his certificate and the common 
seal of the City of Glasgow, and by a Notarial certificate was held to be suffi- 
cient proof of the execution of the power (3) lloth doclariitions in this case 
were made under section 16 of the Statutory Declarations Act. 1835 (4) It was 
held that since a declaration as to the execution of a power taken under this 
Act or the Probate and Letters of Administration Amendment Act, 1858,(6) at 
any place to which the Act extends before a person “ lawfully authorised to 
administer oaths” would be admissible in England or Ireland as evidence of 
the execution of the power, it should for that purpose, if both conditions be 
fulfilled, be also admissible in this country imdor the pro\*isions of the present 
8ection.(fi) 

In the following case3(7) decided on the Original Side of the High Court 
at Calcutta, similar e%'idencc was held to be .admissible. A power -of-attorncy 
executed in England in the presence of the Mayor of Lyme Kegis and the Mayor 
of Godaiming, each of whom made a declaration under the Statutory Declara- 
tions Act, 1830, before a Commis-sioncr to administer oaths in the Supreme 
Com' ' -r---*-. 1 4-4 .... . , 

ney 

the “ . ■ 

Guildford, who was also a Justice of the Peace, and who autlionticatcd the de- 
claration by his certificate and official seal was accepted as pro\ e(l.(9) A power- 
of-nltorney executed in Scotland in the presence oi a uTitex to the signet and a 
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law clerk, and certified l"’ « tL* 

declaration was autlicn 

under the seal of the C ■ ■ ■ ‘ 

having been c.vecuted , , ■ ' 1 ' ' 

ed in section 85 of this Act (1) The present section does not appear to have 
been considered. It is submitted, however, with reference to the observations 
in that case to section 85, post, that this latter section is an enabling section, 
its object being to add to the facilities of proof and not to exclude any other 
mode of proof than that allowed by that eectioii. It has been since so held, it 
being pointed out that in arrmng at this decision. Norris, J., seems to have 
assumed, contrary to the fact, that the provision contained in section 85 is of 
on exhaustive character, and that no other mode of provmg the execution of a 
power is admissible. So on an apphcation for letters of administration with 
the will annexed, made by the attorney of the executors therein named, it ap- 
’ ’* *’ ^ “ was not executed in the presence 

■ ccution by each of the executors, 

echatation before a notary public 
• of the power-of-attomey by one 

of the executors, and that the signature of the other attesting witness was the 
proper signature of the person bearing that name, and such declaration was 
signed, sealed and certified by a notary public; it was Md that the power-of- 
attornoy was sufficiently pre ' ' T 
of Administration was mad 
in the presence of unofficial 

execution of the power before the ** Ijord Provost and Chief Magistrate of 
Aberdeen.” The declaration was authenticated bv the certificate of the lord 
Provost under his signature and seal of office and tne Lord Provost's certificate 
was authenticated by the certificate of a Notary Public under Ins hand and 
official seal. The declaration was accepted (3) An application for Letters ol 
Admiimtration was made under a powcr-of-attoriiev executed m Enclund m 
the presence of unofficial witnesses, one of whom ur<{er the StntiUorj* Declara- 
tions Act, 1835, made a declaration as to the execution of the power before a 
Notat)" Public who authentic ted the declaration hy a ecrtifiente under his 
Ripiature and official seal The declaration was acecp'ted.(l) An original wnfi 
executed in England was sent to Calcutta with a power-of-attomev authorizing 
the person named therein to applv to this Court for I/cttcrs of Administration 
with a copy of the will annexed The power was executed in England before 
two solicitors. One of the attesting witnesses, who was also an attesting 
witness to the will, madea declaration as to the execution of the power under 
the Statutory Declarations Act, 1835. before n Notary Public who authenticated 
the declaration by a certificate under his s'gnature and official sea) The onl' 
evidence of the execution of the will was a declaration made under the Statutory' 
Declarations Act. 1835, before a Commissioner to ndmiiuster oaths m the 
Supreme Court of Judicature in England. The will and the power were both 
(as they would base been in England or Ireland) deemed to liave been sufTi- 
cienllv pro%ed.(5) An application (or l.ettors of Adiniiustration with a copy 
of the will annexed was made under a power-of-attorney executed in Knglanil 
before two j'crsons described as sobcitor’s derks One of these persons made fl 
ilcclaration as to the execution of the power under the Act alxjxe rnentione<l 
l<efore the Ix>rd Mavor of I<ondon The derUration autbeuticated bv a certi 
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ficatc of the Lortl Mayor under his signature and seal of oificc was acccpted.(l) 
An application for Letters of Administration' with a copy of the will annexed 
was made under a power-of-attomey executed in England liefoie a solicitor, 
wlio made a declaration as to the execution of the power under Statutory Declar- 
ations Act, 1835, before the Lord Mayor of London. This declaration authen- 
ticated by a certificate of the I«ord Rlayor imder his .signature and seal of oiBcc 
was accepted. (11) An application for Letters of Administration with the will 
annexed was made under a power-of-attorney executed in England. In order 
to furnish proof of the execution of the power, one of the attesting witnesses 
’ ’ ' » . . ... before a Notary 

‘ cate under his signature 

a Notary Public in the 

Quecn’.s Dominions authenticating a declaration made before him as to the 
execution of tlie power uonld be admissible in England or frcland in proof of 
the execution of the power, such a declaration was also admissible for the same 
purpose under the present scction.(3) 

It 13 to bo noted that the provisions of this section .are, as arc also tliosc of 
section 8.5, post, cumulative (v. <in/c). Thus in addition to the mode of proof 
here admitted other methods are. in particular rases, provided for hy section 
78. ante. 
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map* inrr to bc iiiadc by tbc authority of Government wore so made, 

Sx and are accurate ; but maps or plans made for tlio purpose.'^ 

of auy cause must bc proved to V>e accurate. 

Principle. — The presumption m this os in other Boetions, is based on the 
maxim otninn rilr esse acta . for it will be prcRumcd that Government in the 
preparation of mans and plans for public purposes will appoint competent 
ofliccrs to e.xccute the work entrusted to them, nnd that such ofTicers will do 
their duty. Ihit maps and plans made for the purposes of any cause arc not 
tlie subject of such n presumption being made htrv% ittohun' 
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COMMENTARY. 

The map must pwr^iort to have been made by the authority of GoNeni- 
iiieiit, that is. hv the Goicrnmcnt. as such, for public purposes. Therefore 
an p ans ^ prepared liy nil officer of Goveniment, while in clinrge of a Khna mclitih 
Gotcriiment being at the time in poMCssioii of the mrhnl incrclv' ns n jiritale 
■pToprirtoT, is not a map purpiirting to liavc been made under the authority of 
(MUcnuncut within the meaning of this section, the accuracy of wJiirh is to he 
pTrsumrd, but such a map may lie evideiKt under the 13th section oi this Act (1) 
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The maps and plaiis mentioned in the section arc maps and plans made by the 
Government for public purposes, a& for instance a Government survey-map ;(1) 
and a map or plan made by the Government for private purposes or where the 
Government is acting othenvise than in a public capacity, is not the subject 
of this section,{2) In the case which is undermentioned a map was tendered 
in evidence purporting to be a map of the silted bed of the river Sankbo. It 
was held that, as the map upon the face of it wag neither a thfik map nor a sur- 
vey-map, such as IS made hy, or under the authority of. Government for public 
purposes, and as it appeared to Lave been made by Government for a particular 
purpose, which was not a public purpose, namely, the settlement of the silted 
bed of a certain river, the provisions of section 36 and of the present section 
were not applicable to thismap.fS) But though in the case of a map not com- 
ing within this section no presumption of accuracy can he made ; the mode in 
which the case has been dealt with and the absence of objection may lead to 
the inference that any objection to want of proof of its accuracy has been 
waived.(4) 

The word " accurate ” in this section means accuracy of the titawmg and 
correctness of the measurement. It may be assumed that the map was cor- 
rcctlydrawnaccordingtothescalconwhichitissaid to have been prepared, but 
that is all (5) Thus the accuracy of a thalbust Amcen’s map wliich may be assumed 
under tins section does not refer to the lajung down of boundaries according 
to the rights of the patties. If it were so. a Deputy Collector would he usurp- 
ing the functions of the Ci\nl Court. To be binding on the parties to a suit sucJi 
a map must he supported hy c\’idciicc that it was drawn in their presence or 
Ml that of their agents. (6) Nor can a thalbust map be regardetl as raising n 
presumption of correctness as to the amount of debutter land in one of the vil- 
lages shown in the map, as the nwiccn svho made it liad no authority to deter- 
mine uhat lands ucre ddutlcr but only to lay down, and to map, boimdancs.(7) 
The presumption m regard to the accuracy of a map is in no way affected by 
the fact that such map has been superseded by a later survey-map made under 
the same authority, and by an order of the Board of Bevcnuc. It does not dis- 
prove the presumption to show that the general sinvey has been set aside, be- 
muse it 18 quite consistent with that order that the actual bearing of the land 
in suit should be corrcct.(8) Where a Ci\*il Ameen makes a local inquiry as to 
the situation of certain disputed lands with reference to the Collectoratc map 
put m by the plaintiffs, and not objected to by the defendants who arc present 
and recognise the bouudar}' as that whereon the inquiry is to he based, the 
tn.np must be taken to be one wliich the parties recopiisc aa correct and trust- 
worthy, irrespective of the question whether it was prepared with tlie authority 
of Government. (9) 

Maps or plans made for the purposes of any cause must he proved to he 
.luurate. They must be proveil by the persons who made them. They are 
l>o(i htetn mofom and lack the necessary trustworthiness. Where maps are 
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ficatc of tie Lord Mayor under his signature and seal of office was acccpted.(l) 
An application for Letters of Administration- with a copy of the will annexed 
was made under a power-of-attorney executed in England befoie a solicitor, 
who made a (ieclaration as to the execution of the power under Statutory Declar- 
ations Act, 1835, before the Lord Mayor of London. This declaration authen- 
ticated by a certificate of the Lord Mayor under his signature and seal of office 
was occepted.(-) An application for Letters of Admirnstratioji with the will 
annexed was made under a power-of-attorne}' executed in England. In order 
to furnish proof of the execution of the power, one of the attesting witnesso'* 
made a declaration under the above-mentioned Acts of the facts before a Notary 
Public who authenticated the declaration by a certificate under his signature 
and the official seal. It was that ns a certificate of a Notarj’ Public in the 
Queen’s Doniiiiiona authenticating a declaration made before him as to the 
execution of the power would be admis-sible in England oi Ireland in proof of 
the c.xccution of the power, such a declaration was also admissible for the same 
purpo.se under the. present scction.(3) 

It IS to be rioted that the provisions of this section are, as arc also those of 
section 85. post, cumulative (v. ante). Thus in addition to the mode of proof 
here admitted other methods are, in jiartieiilar cases, provided for by section 
78. ntite 


prcsmno tlmt inups or plans purporfc- 
Biapa ing to be made by tbe authority oi Government wore so made, 

Sy^iyubort- aud aro accurate ; but maps or plans made for tlie purposes 
•rament ' of aiiy CAuso mu.st bc proved to be accurate. 

Principle. — Tlic presumption in tins ns in other ^ectiolls, is based on tbc 
maxim otnnin rite ease acta; for it will be presumed that Government in the 
preparation of maps and plans for public purposes will appoint competent 
» officers to execute the work entrusted to them, and that such officers will do 

their duty. But nmps and plans mode for the purpose.? of any cause are not 
the subject of such .n presumption being made j)n,it htem viotatn. 

See Note, post 

rt. 3 (■' fJiins miide iinifer Ifir u)ilhor!li/ 
s. 4 (" Shatl i)rt*'iiiie'') uf fiwmmnit) 

• 30 (lUltran'y of stnUM^nt* tn Mftpf or 

I'lvJd. I>..224—2rA4a«,4«»; Norton. JN., 20(*. 20U 

COMMENTARY. 

Oovers The map must p«ri>ort to have been made by the authority of Goveru- 

5tfo*iSai»* Government, a.s surh, for public purposes. Therefore 

" a map prepared by an officer of Goveniincnt, w hiic in charge of a Khas turhal, 
Oovernmrnt being nt tbc time in poss«»bion of the mrhtil merely ns a ;WcrJ/c 
proprietor, is not 0 map purporting to Live been made tinder the authority of 
(joveriiiiieiit within the meaning of this hcction, the accuracy of wfiich is to he 
presumed, but such a map may be evideiireimderthe i3th section of tbisAct.fl) 


( 1 1 In 1 1.^ S*''*^* tJtiam <|*v4 a«r.l . 

•Vj.f. l<!th, IS52. r^r J, 

(?) In (hr f—it of Untf / rMWM. t|iT< •'■il. 

M.y inil. f'TI, j^r M-. J. 

(1) In •!'<■ eo™l« of .In** ilntapnl 

Jannary lllh, IS**", Inioff .\lt. J. 

(Jl ./aaoa.-.* Mrltl'k r. Ihnirit Vail, a r*. 


SH7 (IRTUJ ar, 4 I*. |{ , 57J ; Ham 

r. .Vail-. [) Til, 741 (ISsl) . 

iVa>a.f r. Jajal Vkan’tra, Cl C., .17.1, am (IMl3) • 
tUannnKX ». .IfoAiai, CO (’ 

im, Il'O (Ijoil) [In aliM h tin- ma(> waa hrM to U 
auBi.Niilly |iri>tr<)), loit mv- Tai»rlnal)i .V'»- 
Irrur %. .t/,a/a.fr..a»/l Olru/. 11 11. I! . .Sflf|H:i') 
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made for tJic purposes of a suit, there is. even apart from fraud, vliich may 
eiist, a tendency to colour, exaggerate, and favour which cajj only be counter- 
acted by swearing the maker to the truth of his plan.(l) The rights of property 
as between two parties cannot be affected by a map drawn for a totally different 
purpose, and a purpose totally irrelevant to the subject of the dispute between 
them.(2) 

Preeump- 84. Tile Court shall presume the genuineness of every 
coUectloas book purporting to bo piint^ or published under the anthorily 
rlportfl of tho Government of any countrx', and to contain any of the 

declalone 

and of cverj' book purporting to contain reports of decisions 
of tho Courts of such country. 

Principle. — Sec IiitroductioD ante, and notes fo section 38, ante. 

3(“Cowrr) 8 2S (Ueltvancy oisMemfnts (istooni/ t/iip 

6. ^ Shnll prfsum*.") (ontmned in Imr-hooXs) 

COMMENTARY. 

Law-books ^Vlien the Court has to form an opinio]! os to a low of any country, any 
and pepertt statement of such law contained in a book purporting to be printed or published 
■ under the ntithonty of the Government of such country and to contain any 
such law, ajid any report of a ntling of the Courts of such country contained 

> ' , , 1 • 1 » /•!. This sectioJi, 

. • . down n rule 

\ ^ t lUttablc, and 

dispenses mfh proof of the genuineness of the books of any country* contiining 
laws and rulings. Section 57. first and second clauses, ante, requires Courts to 
take judicial notice of the existence of all lausand Statutes in flritlslt India nud 
III the United Kingdom. Section 74, ante, declares statiitorj* records to be 
public documents, and section 78, nti/r, enacts a method of proof in the rasp of 
Acts and Statutes. 

rresump- 85. TJic Court shall presume that every document pur- 
^wert^r- porting to bo a powcr-of-attorncy, and to have been executed 
nttornsy. nitd authenticated by, a Notary Public, or any Court, 

Judge, ilfagistrate, British Consul or Vice-Consul, or rcprc.senta- 
tivo of Her Majesty, or ol the Gov^ernment of India, was so c.xo- 
cuted and autiicnticatcd,(4) 

Principle. — 5ee Introdnctiun. #»«/<*, The fact of c.xrcufion before, and 
aiithcutioation by. persons of the |*Oiitioii anti office of those in the section 
iiientionefl affotiU a guarantee and fade proof of .snch cxocntioii and 

nuthcntic.'ition respectively. 

•=. 3 (“ roMr/.") s. 4 {" ShitU pfruUMf.") i*. 57, C'lA (0), (7). (./t/fhW/i/ n«^Ve.) 

(I) Fr.. rtio, J?01. Uin«l • mtrtlluii wliiib U not in tli" jin*.nl 

(2| JtJ>n kfTT r. .VnA«-W. 2 U. It. i-rrtitiii, n't., Il<at tJi" ro»« »'"«*>■• ''»»*■ 

(!■. r.l, » {lb<5l) ftprutf.1 at * <U«lant morf tlian I«> »nil<-*, 

(3) .S. 3S, on/» ; trr ••U, ejofr* to that f-vllno fr«u» 111*- l'la<^ of j^nlu'lmii. In orjer lh»t ita ftij. 
•n't .\rf .Will ..f ISTJ L«« I!«-porMl rution aji'l authmfkil/ ooriM !«• f.r«rirtio.T 



roWERS-OF-ATTOnNEV. 


539 



1882 (I’owcr»-of-nttornr\) ; Act XVI of 1008; 152, 150 (RcRhtra- 

Ic., Clip. 10. P. fi. 


3 j COMMENTARY. 

^ 'attorney is a writmp given nnd made by one person autlioriz- power«of- 

• 5, in such 0.150, is callwl the attorney of the person (or donee of attorney 

CC intinp him to do any lawful act in the stead of that person, ns 

debts, to make appearance and applications in Court(l) before 

w. i«:t.istration(2) and the Iikc.(3) It may he cither penernl or special 

to do all acts, or to do sonic particular act. The nature of tins instrument is to 
pive the attorney the full power and authority of the maker to aceorapbsh the 
acts intended to he performed. Provision is made for these instruments hy 
Act ^TI of 1882 (Powers-of-attomey). which, among other thinps, enacts that 
where an instrument creatinp a power-of-attomey has been duly deposited in 
a High Court or the Court of the Recorder of Rangoon, a certified copy of such 
instrument Bh.ill, without further proof, he sufficient evidence of the contents 
of the instrument and of the deposit thereof in the High Court. This section 
enacts a presumption of due crecutton and authmttcation in favour of powers- 
of-attomy* exccuteil before, and authenticated hy. the persons therein men- 
tioned. Tile Court may he rcquireil to take judicial notice of the seals, sipna- 
^ires and office of the persons so authenticating the power.(4) A Notarj' Puh- 
ifUaas hy the law of nations credit cvcryivherc.fB) There is in India no general 
law iclatinq to Kotaries Puhlie.fS) It hag licen aaid that, according to Eng- 
lish law, the seal of a foreign or Colonial Notai)* Public will not generally be 
judicially noticed, although such a person Is an olBcer recognised by the whole 
commercial world.(7) Sixth clause of section 57, of tliis Act. does not, how* 
ever, draw any such distinction. In order to comply with the provisions of this 
section, the power-of-attorney must he c.Torutcd before, nml authenticated by, 
one of the persons mentioned thercm.(8) So on an application for letters of 


(1) 8tt O. Ill, r 2, p. son, dr IV. Code. 

(2) ss to pnupri'of attornry 

in (&TOiir of pemon* aitthori»cd hrirby to 
present docuniont* for rrplafriition. Art XVI of 
1!H)^ u. 32, 33. By th** term* of the Utter mo- 
tinn ftny ponrr-of-sltomoy mention'd th'mn 
tii»y br proTcd by the prwliiotion of it without 
further proof, when it purports on the face of it 
to hare been e\eciit«l Iwfore, »n<l aulhrntirwini 
hy, the person or Court therein lieforr menfionnl 
Except for reBistration purposes there is no pre- 
sumption as to the yenuinenep* or otherwise of a 
registered power-of-attomey. Field, Ee., 409 , 
and mere registration ts not itwlf sufficient esi- 
dence of its execution: SalimnliJ-Fot'nta 
Knijlathprtll, I” C., 003 (1890), disscntm? from 
the report in Ansto Jiolh >. Unnrn, 14 C., 170, 
ISO (18S0). 

(3) VTharton, Lnw lexicon, s«i Are aW 
Bclchambera’ lYacticc of the Cl\0 Courts, p. 405. 

(4) Are s. ST. cb. (6) and (7). ostr. 

(5) llulctiuon T. aaHtOKjtoK, « Vrs.. 823. 

(6) But nndcr Act XXIT of 1581 (Negotiable 
Initrumcnts, s 138). the Oovemor.General is 

empoweinl to appoint anr person to !«• a Xotai} 
Ihiblie nnder (his Act and to naVe rules tot sorh 
Notaries IhilJs,. .o*r »Uo ss. 3^, KKV— lO?, A ; 
under the first of Ihew seetions a “Solarr 
Ihlblic " u definn! In aim indade any prrsrsi 


appointed by the Ooeemor-Oenetal In Council 
(0 perform the functions of a Notary Pubhe 
under this Act. As to Notariat acts by persons 
abroad and judKial notice of the seal and signature 
of each person, see 52 j; 53 W , Cap 10, s. 0 , 
Taylor. Et., ^ 1607, 156S. 

(7) Tajlor, Ev., { 0 and cases there cited vhicli 
arc not uniform But see Arnilrony v, A/ort- 
Aam. 24 I~ J , Ch , 176, in which a power-of- 
atloniey executed in British Honduras and in the 
presence of a Notary IhiNie was proved m Eng- 
land umler the Chancery Procedure Act, by the 
production of tbc Notary's rcrtificate under his 
hand and official scat. Are also Ilaifvard r. 
S^rf^fn% 36 L, J., Ch., 135. A distinction has, 
however, been drawn befsern foreign Notanes 
Public ut conotnea not under the King's Donii- 
nioua and Notaries Ilitlic within the King’s 
Dominions. In the former ca*' proof is required 
in Tcnficatiou of the signature of the Notary 
Public' Lord ATiffsainf v. Lady Salloun, 1 Mad- 
dock. 227; flanry v I/ibOfrd, 1 J i \V., 180 j 
5 D. M. A O.. 910 ; In re Earf* 4 K. A J . 

SCSI. In ex flnn*' Fmarr, 1. 8 Eq . 98; Cool 

V, nifftv. t- P. . 25 (h, D.. 761. In the other 
Case no proof is required A«« also A'yr v. J/nr. 
ionJJ, I- lU. 3 P. 0.. 331. 

(5) In the goods of .4. J, frisreoer, deceawt. 
16 C, 776.779, the judgnK-nt m that caw says 
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WO 

admitiistr.ition to the estate of a d«5«iaed who was domiciled in Scotland, and 
to whose estate one P had been appointed executor dative qua. Father, the ap- 
plication being made by one K under a power-of-attorney granted by P, such 
power not having been executed and authenticated in the manner prescribed 
by this section, it was held that the application must be refused.(l) Though 
the power-of-attorney was not admissible under this section it seems to have 
been assumed that the proi’ision herein contained is of an exhaustive character 
and that no other mode of proving the execution of a power is admissible. 
That assumption is not warranted by the language of the section nor ran it have 
been intended to exclude other legal modes of proving the execution.(2) "WTien 
a document purporting to he a power-of-attomey and to have been executed 
before and authenticated by a Notarj’ Public is produced before the Court an 
.affidavit of identification as to the person purporting to make the powei being 
the person named theiein is unnec^ssary.fS) A power-of-attorney executed 
in England before a .lustice of the Peace and authenticated by his signature 
.iloiie without liis official seal was, in the imdermentioned case, accepted. (■!) 
The presumption raised by the section is icbuttahle.(O) 

86. The Court may presume that any document purporting 
to be a certified copy of any judicial recor d of any country not 
forming part of Her Maje^y's dominions is genuine and ap , 
curate, if the document purports to bo certified in any manner 
which is certified by any representative of Her ]\Iajesty or of the 
Government of India [in or for](6) such country to bo the manner 
coninionly in use in that country for the certification of copies 
of judicial records. 

[An officer who, with respect to any territory or place not 
forming part of Her Majesty's dominions, is a Political Agent 
tliercfor, as defined in section 3, clause (40) of the General Clause.s 
Act, 1897 (7), sliall, for the purposes of this section, bo deemed 

' ixmitM nr U »t.il l.y:” tlm jHivir-of-attomij (VDititl Jii m llii- 

•■Tlion, liam.^nr, an-l i.rr*! nf unufliMttl M itDi .** 11 », iind ftccompanml 

aiUb<-nl»r»fr.I Jn " l.> »nwi^nnl Kilt r from flm jKTKfui who MpPufnJ 

(1) V- . nf. mnaln in I’uW®*"-. tlin jmwtr, wlurli littpr wns provoil l.v the aflj- 

"3 (IK37)! Ill tfi<- poinl^ of Mortwi. «l»\rt of tlif upplit ant, wnaikccrptM Uuttliii\uk» 

370 U81U: U<i*n.x.r, oluu-nAtioos oil thw appanntif undrr th.* pro'U'ioni nf s 82, na<». 

ra«' III not( « to «. 82. unit, (h. yu4t^ of riu«* ro- (3) Srt 8. 4, un/r, “ chall pregumn " 

f, rW to iiTidi r ■ 82. «n<J In n f'M'n, 21 M-. 432 (0) 'nicw’ wnnl* m ■. 811 w« rn 8ul*ti(iit«l for 

(IS'is). in «hii Ii rnv. tlii' )io«ir.«f atlnrnij llio oiiptnal «ordii hy Alt HI nf 1 811, 8. 6. 

not r»i»-ulrtl in fhr j.rixRirnf an; of flw inrtniia Th>- wotO» in hraikilB wan •ubutitutMl In 

.f«.i(ni»l.'.l III Ihi* M.lioci Tlnn i«arlpsrdi«. , 4. .Vl ' of 1801. for f lit wonU “ of fhi- Forfipii 

linrlmn lTt»i-rn Iho l»i< of pmof. Th«-ri- JnrMlntiou ahil Kitrailitinii Act, J870, nml »f.. 

of tUTWllow lianwR t>V»u tVnt U»* of tlalc of Cninlnnl IVo-Muro, 18S3 ” 

in»<li. l«'foio N’otarin I’liUi.-} m tin* raw oflU .Wonlmp to Ihr firncrnl flaiiMg .\rt. ISI", tin 

•.S'tion till* l>oirrr mu.l 1»* rXrcotM In fore Irmi* * I'nlitlcal .Ip-nt ’ Inrliiilm “(o) t!io prjii* 

ami atilhontu atrtl l>v llio Notary INililic to ripa! ciflitTr IPprt**. ntiiip thi* (Jotrminrnt in an' 

aimUriUi*. torritory or plait* bryoinl tin* liniiti of Ilnli»li 

13) In tr .‘‘/nJia, Jl M . tlf. 491 CIB'WJ. a |n.l„. and (1) any oHifr of thi* CoTrnimrnt i.f 

»*U, r. 8J India or of any I»al (ioirniinrnt appolntitl l.v 

(1> lnlhryr».l»ol J/yl*t.»C.W.X,0'W{U»i3). tJ.t* C.oTrmnnnt i.t India «.r llm I.nral (iovrrti* 
(I) In tilt p'lml* of Drt.{t in. Nor, Iptb, ISSI, mi*t>l to rxirrho* all or any nf tin* |««rra nf a 
WiWn. J. In aiinthrr raa- (In Ihn poi*U of rblitWal Atf-nl for any piano nnt formlnp part of 

J’jni- ?Ttli. 1811, p»r IIib<in, f ). a Itntmli Inilia iindrr th>* law lor tlii* tim<* Iting in 




ts. 56.J 


KOKKION' RKCORDS. 


f)!]’ 


to be a reprcfcciitativc of the Government of India in and for tlio 
country comprising that territorj* or pl.aco.](l) 

Principle — See Introductiun, attlt. In mMition t(> tlic j)ri‘siimi)tion of 
accuracy, wliich exists in the ease of thccertifici! copy itself, there is ati a'tldi- 
tional guarantee affordnl by niithenticatiiig certificate. 

s. 3 (“ Court.") •*. 78. Cf . of Itirnt/n public do< u- 


COMMENTARY. 

This section says that- if a copy of a forcigi* judicial record purports to jporeign 
bo certified iu a given way the Court may presume it to be genuine and Jadiciai 
accurate. Hut it has been recently pointed out by the Privy Council that though 
this he so. the section docs not exclude other proof. So to pro\e that a parti- 
cular suit was brought in o certain foreign Court between li and C. one li was 
examined who deposed that in his preseiiec the evidence of C was taken by 
the Judge and the suit was adjudicated and the order pas-sed. lie also put in 
a document which he swore was a copy of C's deposition and was in the band- 
wTiting of one of the officers of the foreign Court. In the same manner he prov- 
ed the depo'ition of It in that suit. The High Court rejected this evidence on 
the ground that it did not comply with the provisions of the present section. 

Hut it w as held that this section docs not e-xcludc other proof than that provided 
bj- it. That the statement of It. that R aued C. ond that C ga\e evidence in 
Ins presence was pnniar)* evidence of those matters. Tliat the dcpo«itiona of 
0 and R were public documents under section 74, and the proof of those records 
by D was secondary evidence and as such admissible under scction-i Gf) 
and 66.(:^) Foreign judicial records arc provable in thi.s coimtry under the 
provisions of section 7«. clause sixth, ante. The present section ciiact.'i h pre- 
sumption III the case of certified copie.x of such records when authenticated in 
the manner nieiitioned therein. Having regard to the definition of ‘ ‘ may pre- 
9ume.”(Jl) the Court may either regard the genuineness and accuracy of sucli 
copies as proved. unJesa ond until itisdisprovcil. or it mav call for proof of it. 

Thus section is an instance of documents to which section C5, clause (/), refers.{4) 

And now section 14 of the Civil Procedure Code enacts that '‘the Court shall 
presume upon the production of any document purporting to be a certified 
copy of a foreign judgment, thatsach judgment was pronounced by a Court 
of competent jurisdiction unless the contrary appears on the record, but such 
presumption may be displaced by pronng want of jurisdiction.fS) 

The substitution in the first clause of this section of the words *in’ and 
‘ for’ in place of “resident in.” ns also the addition of the second clause, (G) were 
occasioned by the ruling in the case uiider-mcntioned,{7) m which it was held 
that there 'Vas nu representative of Her Majesty or of the Goveniment of India 
residing in the State of Kuch Behar, and that consequently certified copies of 
judicial records of that State could not be received in evidence in the Courts 
of British India under the provisions of this section as then framed In the 
case cited helow(8) a copy was admitted of a judgment of the Court of a French 
Colony, at which neither Her Majesty nor the Indian Goveniment had a repre- 


fore*- rolatiti): to foniirn juruKliotiou and rWn* 
ilitioii.” A» to tlio potitton of I’oliCical 
♦re Sir William Ksreourt’e arpunirnt in Pamnitar 
a,>rdhaii T Dtornm A'lM/i. 1 R . 413 (I8T8) 

(1) Till* luiri.. other than the words a-Miil 

». 4. -Vet v of IH-W, WM *d.le.l toii. S« l\ .%et III 
of JS9J, « S 

(2) llm»u*i /!.,f , . Ktm, 4 C. W 

N.. 429 (IS-M). fco . sr (’.. ft-n : .re i». 


<3) R 4. QK/e 

(4) fhrttk CAusdrr /'nMusao Comar, 22 
\V. R . 303 (1874) 

(5) OtiI Procedure Code, ■ 14, p. VO 

(S) •. S of Act in of 1891. 

(7) <•««<« J/aAonird r. Tariiit Cbam, 14 C., 
S46 (If 87 a 

(8) J/onruialiiiryZloMre v. CruU'^iinifr 
8 Ua-l. J. 14 (1673). 
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a(l^nini^tr.ltiou to tlie estate ot a deceased ^^ho was domiciled in Scotland, and 
to wLobc estate one P had been appointed c.vcctitor dalhr qua Father, the ap- 
plication bein" made by one K niuler a pover-of-attornoy granted by P, such 
power not having been executed and authenticated in the maimer prescribed 
by this .section, it wa.s held that the application must he Tefused.(l) Though 
the power-of-attoniey was not admissible under this section it seems to have 
been assumed that the pronsion liorem contained is of an e.xhanstivc character 
ami that no other mode of proving the execution of a power is admissible. 
That assumption h not warranted hy the language of the section nor can it have 
been intended to exclude other legal modes of proving the cxccution.(2) AVlien 
.1 document purporting to 1 ms a powcr-of-attorncy and to have been executed 
before and authenticated by a Notary Public is produced before the Court an 
.sITidavit of idiuitification as to tbe person pnrportmg to make the power being 
the person named therein is uruicc^ssars'.fS) A powcr-of-attorney ‘executed 
in England before a .lustice of the Peace and authenticated by his signature 
alone without his ofTicial seal was. in the luidermentioncd case, accepted.(4) 
The presumption raised by the section is rebuttable (5) 

86- Tho Court may presume tliat any document purportiug 
coBiM*of ceitificd copy of any iudicial recor d of any country not 

JunUfai forming ])art of Her Maj cst,y ’ s domi nions is genuino and ap , 

reeorus curate, if tlic docuincut puqiorts to bo certified in any manner 

which is ccrti6cd hy any representative of Her lilajesty or of the 
Government of It\dia [in or for](6) sneb country to be tbe manner 
commoidy in use in that country for the certification of copies 
of judiciai records, 

[An officer who, with respect to any territory or place not 
forming part of Her Majesty^s dominions, is a Political Agent 
therefor, a.s defined in section 3, clause (40) of tho General Clauses 
Act, 1897 (7), shall, for the purposes oi tins section, bo deomed 


l■^In nf I"' <lll(tnnli<<»tril 1>J (’■ 111" 

•,y|ion. lionMir, MJ'' ‘■•Mi'olml IptIoit •»»■/ 
ftiithrntii ati^l In." 

(I) . ri li rni'S I** in I'oMoiw . 

'i (ll>37)s in 1l>'' lima]* vf Morion, 

370 (UUI); ‘ra. Iiimdir, olmnnlioiis c«i (In* 

iiwM in iir.t<» lo » W, a«/». llw »<*• of «•»< ■ r* • 

fi rml lo unilrr », H-, an'l In n 31 'I , 403 

(IhlHI, in whuh iMv* tbo |xnirr.nf Btloriii} wma 
not rifrnlrJ in Ih" ]irT»"n' «• of nny ol lb<* 1 « 

in tl.i* nnlioti Than M s rta-arili*- 
findinn la lira cn llio t»‘' luMiia of l>raMif. Tlirrr 
,|.<Urftt>onii of I tn-ti(i<iu linvmg tilon }Jan «rn* 
Ttifclo Uf.ur N'l.uriii IVitli, j in lira- c*»o of llio 
|prr»onl »arUon Ih" l-own inia«t irf- exn iBt"l 1» fw 
ftn.1 ontljrnliintail W Ih*- >ol»fT I*oltai- lai lap 
•.ImlauibU-, 

{•) In n- .*./«//», 31 M , 4‘'.% 431 JlH'W), ». 
■ * I'!. 

(3) lnllK-rn..Uof J/yf*'. 0 C.«. ^ .fWttCI'-"*-’*)- 
(I) In tl.a- r'»l« of Nor. lOUi. 18S^ 

prf WlUon, J. In »nolh»T r»>» (fn llio Foa'I* of 
//.m/oijr. Jiiti" 37lh. 1*!U, f^r UrUntt, I J. a 


lHa», r.of.otlnmrj ixitulail JH Kiiglnml in tlip 
)>i<iHnn- of iinonuint ^Mtnihni-s, nnd norompaiiical 
lav all nilyinnl ]i ttr r fruin tho ]>r rann ^iho rxccutiil 
thr |viwaT. oLkK Irtlir w»s |irnM(l hj tlio ofli- 
aUi It of tlir applii ant. «a5 nret {.I lU Rut thii n >» 
•|>]a«tantlr under the iiroMXionn of l>. 83, nnfr 

(3) Hre ». 4, HBfp, “»hall pninme." 

(0) Tinea unnl* in $ 8(1 wire nitibtifufi'il fur 
llie orijnnal wnrdi hy Ai t III of Igni, a. 8. 

17)11" wordi in hrnakrli aubnlituted l.\ 
n. 4 . \el V of ISno, f„p |1 ,p wonU "of the }'orei,:u 
JuriiulM-tton and Fitraililion Ad, 1870, nnil te,* 
lion lOWof the (Viile of Ciiminal prcv-raliin , IBS’ ’’ 
Aeirmlinjt to the Cmiral CIsiim^ Act, IBOT, the 
term * Vi>lil»eal .\Bent' imiud.ii " (n) the priii- 
erpal offirer tepreM-nting the floiernment In am 
territory or plni-e beyond the Iimiii of Rr,,,.!, 
Ituli% and U) »■) ofTi-er of the Coreniment of 
liulia or ot any I.ik-hI tluirmini nl ajipa.mtecl hv 
th" (loTemnunt of India or the I^aa! Oureni. 
inenl lo eirrriee all or anj of ihe ]««rra of a 
I'ulitiral Airot tor any plaeo not forming {.art of 
Rrttwh InilU iindrr the law for (h,. time Iwinj; in 
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KORKIRX RECORDS. 


r,ii 

to be a representative of the fiovcmmcnc of India in and for tin* 
country comprising that terriforj’ or plarc.](l) 

Principle. — Scp Introduction, In addition to tlic prc'uniptiou of 

accuracy, Mliicli exist<i in the case oI the certified copy itself, tliorc is an addi- 
tional guarantee afTordisl liy anthenticating certificate. 

s. 3 (“ t'owr/.'') ». 78. Ci- fareiiin puhlie dorn- 

»• ^ ^Ih’/ prf^umf.") mentis) 

COMMENTARY. 

This section s-ays that if a copy of a foreign judicial record purports to 
be certified iii a given way the Court may presume it to be genuine and Judicial 
accurate. Hut it has been recently pointed out by the Privy Council that though 
this be so, the section does not exclude other proof, to prove that a parti- 
cular suit was brought in o certain foreign Court between 71 and C. one 1! was 
examined who deposed that m his jiresenec the evidence of C was taken by 
the Judge and the suit was adjudicated and the order passed. lie al.so put in 
a document which ho swore was a ropy of Cs deposition ,and was jii the haud- 
wTlting of one of the officers of the foreicni Court. In the same manner he prov- 
ed the deposition of 7i in that smt. The IKgli Court rejected this evidence on 
the ground that it did not comply with the provisions of the present section. 

But it was hchl that this section does not exclude other proof than that provided 
by it. That the statement of R that Tt sued C. and that C gave endence in 
his presence was primary evidence of those matters. That the depositions of 
C'and 72 were public documents under section 74. and the proof of those records 
liy B was secondary evidence and as such admissible under sections 07) 
and CG (2) Foreign judicial records arc provable in this coimtry under the 
proNTsions of section 78. clause sixth, ante. The present section enacts h pre- 
sumption ni the case of certified copies of sueb records when authenticated in 
the manner mentioned therein. lla% ing regard to the definition of ‘ * may pre- 
sume, "(J) the Court may either regard the genomeness and accuracy of such 
copies as proved, unless and until it h <lispro%'cd. or it may call for proof of it. 

This section is an instance of documents to which section C5, clause {/). refers (4) 

And now section 14 of the Ci\ul Procedure Code enacts that ‘‘the Court shall 
presume upon the production of any document purporting to be a certified 
copy of a foreign judgment, that such judgment was pronounced by a Court 
Ilf competent jurisdiction unless the contraiy appears on the record, but sucli 
presumption may bo displaced by proWng want of j’urisdiction.fSj 

The substitution in the first clause of this section of the word.s ‘m’ and 
* for’ in place of “ resident in.” ' ’’ ' 

occasioned by the ruling in the 
that there was no representative ■ 

residing in the State of Kuch Bchar, and that consequently certified copies of 
judicial records of that State could not be received in evidence m the Courts 
of British India under the provisions of this section as then framed. In the 
case cited below(8) a copy was admitted of a judgment of the Court of a French 
Colony, at wiiich neither Her Majesty nor the Indian Government had a repre- 

(orr-- rrUtinc (o fomtrn jurindirtioa *nJ rsint (3) 8 4. atUt. 

•litioii." A* to tlio position of l’olit>c»I .tcrrl*. (4) CAunAr » Carmtar, 

»ft 5ir \\ itliAm llAfoourt'a Anninirot in fiam^or 11 R., 303 flS74} 

(7.>rJiaii >. lUnnm A'im|i’. 1 R , 443 (187«). (5) ftril Prqcttlore Codf, f 14, p. 69 

(1) Thi> p4r».. otiirr than (hr word:) >d.lrj lt> (6) •. 8 of Act III of 1891. 

*. 4, .Art V of IKOO. WM a.Mr<l lo f. SO t> Mt III |7) Caate JlaXon'i T. ronai COoraa, 14 C.. 

of 1891, a. 8 SM (1187). 

(S) /Jartaumi Kig X4m.4 C. 11 (8) 3loni*>oi‘aty£>o*itt r. £a*c, 

K.. 4?9(|8'V>), MO. g j|4,L |,J., 14 (1873). 
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tss. 87, 88.] 


sttiitative. on the testimony o£ a witness w'ho was acquainted with the hainl- 
writins of the Keglstrav of such Court, and who Rwore that such Registrar was 
the keeper of the Court’s records and liad duly signed and sealed the document. 


Presump- ■ 87. The Court may presume that any hook to -which it 
tiSjls^mapamay refer for information on matters of public or general iii- 
Rnd charts puljlisRed map or chart, the statements of 

which are relevant facts, and which is produced for its inspec- 
tion, was -wTitten and published by the person, and at the time 
and place, by whom or at which it purports to have been written 
or published. 

Principle — See Introduction und Xotes to sections, 36, bl, ante. 


«. 3 ) 

s. 4 (" Maij prttuiiu.") 

R. 3 (“ /Je/eiant.”) 

R. 3 (“ rad.") 

8. (linrioiffnt^ of nftrrnrc.) 


8. 3C {KeUvaneif of slateinenh in 
charlt and plan^.) 

!». 83 (-V«p5 or plan^ntatle by Iheauthonty 
of Goiernnienl.) 

s. 90 (jj/npt or plans 30 years old.) 


COMMENTARY. 

Books*. In all the cases when the Court U called upon to take judicial notice of a 

ci»rts ^nd nho in nl! matters of public history, science or art, the Court may 

resort for its aid to appropriate books or documents of rcferencu.(l) Tho 
Court under this section may presumefS) that «uch bookB were wTitten and 
published by the person, and at the time and place by whom, or at which, 
they purport to have hwu wriUeii or published. Furtber, statements of 
facts in l^sue or rolovant facts made m published maps or charts generally 
filTercd for public sale, or m maj»s or plans, made imder the authority of 
novcrmuciit. ns to matters usually represented or stated in such maps, charts, 
or plans ate themselves relevant facts (3) Under this section the_ Court may 
prcRump(41 that any pithlishrd map or chart was lorittrn ontf published by the 
person and at the time and place by 'vhoni. or at which, it purports to hasc 
iiccn written or publisbed. The section raises no preauniptiou of accuracy, 
but this might, if the cane were a proper one, be presumed under the 
general provisions contained in section 114, jnst. In the case, however, of 
niaps oml plans purportmU to be made by the authority of Government, the 
Court mu*.t presume that they were so made and that they arc accurate; 
but maps or plans vuiJr for ike purposes of any cause, that is, maps 
Rpeci.iUy prepared for that purpose and %yith a \iew id their use in 
■ evldenci* must be prosed to be accurate (5) In the case of any map 30 years 
old the Court may jwesume tluit the aiguatiirc and every otlicr part of it which 
piirjtorts to be in tlic liandwritinR of any particular person is in that porHon’s 
handwriting (6) 


Bresump- 88. Tlio Court may presume that a nies.sago, forwarded 

tl^itSiphie from atclegrapli onice to the person to whom such message pnr- 
raesMRes. he uddrcsscd, eorre.sponds with a message delivered for 

transmission at the olUce from wliicli tho message puqiorts to be 


,{) ff* *. 57, rUu*^, anJ •»«. |t> .'»» »• S. onSt. 

jUr* «>« ikM »Ua*». |3j 83. aal«. 

CJ S4< •. 4. •«»*. («» K Wi tn t. 3. •»»» 

(H S. o«l' . ♦'» no«'» on tb*t •ctIimi, mult, i» • •*,l(»umeal.'’ 


r, ilKiii. A. rasp or pU 
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sent ; but the Court shall not make any presumption as to the 
person by \Yliom such message was delivered for transmission. 

Principle . — See Introduction, nnd Koto*, jtogt. 

s. 3 (“ Coiirf.”) B. 16 [Course of Btiainett.) 

«. 4 (.V(T_7 preatime.") «. 114 lLi.fST. (/) (ffenern^ preiumjitiona.) 

Ro'»coc, X. r. Kv„ 43; Wharton, Ev., |5 76. 1323. 1320 ; Wood’a Practice, 

Ev.. 2. A trcati«e on coinniunication l>y Teloprapli l»j' MorrU Clraj* (Bo'ston), 1885, 

Chapters X — XII. ' 

COMMBNTART. 

If a telegraphic message is foncnrHeJ, that is. delivered by the ofiice to the m®ess®ases’ 
person to whom such message purports to be addressed, the Court may make 
the presumption mentioned. The section it.sclf therefore does not, in the first 


message was sent over the wires addressed to a particular per.'^on at a particular 
place, be being shoum to be at the time resident at such a place, may present a 
primd facie, case of the reception of such telegram by the sender.fS) Such a 
presumption may be raised under section 114, post [see lUnttration (/)], and 
where Aero is a question whether a particular act was done, the existence of 
any course of husmesf. according to which itwould naturally have been done, 

IS a relevant fact and may be proved.(4) But the sending of -a telegram 
addressed to a person at agivcnphsccandtliereceiptof an answer purpoitmg to 
be from him in due course arc not admissible to prove that ho was in the place 
at the time in qucstion.t5) Though, if it were shown that ho was m the place 
at the time lu question, the receipt of an answer would be evidence of the deli* 
vetv of the message. (fi) The presumptions raised by this section are of a two* 
fold character; firstly, a presumption of conduct that the due course of business 
has been followed (omiu'd rile esse acta), viz., that the oiUcials of the telegraph 
office have forwarded a message which is in the same terms as that which they 
have received for transmission , secondly, a presumption based upon an 
experience of a physical law, viz., that the message as sent by wire from the office 
of transmission corresponds with that w-luch has been received ut the office of 
despatch. The Court shall not, however, make any presumption as to tlie per- 
son by whom such message was delivered for transmission.!?) Presumably 
this refers to the entries on telegrams indicating the persons by whom they arc 
sent. It IS obsnous that there is no guarantee that the person named in the tele- 
gram as the sender thereof was in fact the actual sender. As to the proof of 
the contents of telegrams, see section 91, post, 

89. Tho Court shall presume that every document, Presump. 
called for and not produced after notice to produce wasauoeiecu* 

^ tton. Ac . ot 

docamsBtB 

|i) tVhirtoQ, Et . J T6. The ruU- «i(h n->r»rj prOOUC- 
to irpbra trirgrmm Apprara to «tond on a 
tliffrrrBt fooling from that trlatin^ to litUrji, srr 
Uood’a IVartHf, Et., S, Et.. nolt (3). 

(6) Si,. »S . I 13.*8. 

17) S S8, Stt, as to mode of Jiroof of trkiframi, 

Barr. Joara, Er., { 

notis to that h^rtion. 


(1) S<r llrtink and Ammraii Ttlr^/rCfiS Co, s 
Cftion, I.. R., 6 Ex ,123 ixrlJraniwcIl, B , /W«i»a 
T. CWf.a, 7 M. * \V. 513. Koaror, .N f. E» . 
43 s Wharton, Et., } 13J3 

(2) Itoaeoo, N". I* Et , 43 

(3) Wharton, ., { 7«. and »<>«• I'l . {{ 1323. 
1329. 
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aeutative. on tlie testimony of a witness wlio was acquainted with the haiid- 
vvritm;; of the Registrar of such Court, and W'bo swore that sucli Registrar was 
the heeper of the Court’s records and liad duly signed and sealed the document 


Presump- ' 87- The CouTt may presume that any hook to which it 
t>^R»i!toap8 may refer for information on matters of public or general iu- 
Rud charts jjjiy published map or chart, the statements of 

which are relevant facts, and which is produced for its inspec- 
tion, was wTitten and published by the person, and at the time 
and place, by whom or at which it purports to have been written 
or published. 

Principle — See hUroduction and yoks to sections, 36, 57, nnte. 


3 (” H. 

4 ('* -Vfli/ pmniHf.'') 

3 (“ /Jffminl.") s, 

3 f’.ift,") 

5^ {Dnrum^nt* ol rtifrentt.) s. 


3G {Retevaney of sfatmienls in mapi, 
eharts and plans.) 

83 (JJ/npj or plans made by theaulhorily 
of Governrnent.) 

00 [ilaps or plans 30 years old.) 


COMMENTARY, 

BoeHa; In all the cases when the Court is called upon to take judicial notice of a 

cuirw. ‘^nd also iu (ill matters of public lustorj’, science or art, the Court may 

resort for its aid to appropriate hooka or documents of rcference.fl) The 
Court under this section may presume{2) that such hooks were written and 
published by the pernou, and at the time and place by whom, or at winch, 
they purport to have been written or published. Further, statements of 
facts in issue or relevant facts made m publislicd maps or charts generally 
offered for public sale, or in ma|« or plans, made tuider the authority of 
Oovemmont. as to matters usually represented or stated in such maps, charts, 
or plans arc themselves relevant facts (3) Under this section the Court may 
presume(4) that any puhlishrd map or chart was iDrittni and published by the 
person and at the time and pUce by whom, or at which, it purports to have 
been wTitteu or published. The section raises no presumption of acciimcy, 
but this might, if the case were a proper one, be presumed Under the 
general provisions contained m section 114, pod. In the case, however, of 
maps and plans purporting to be made by the aiitliority of Government, the 
Court must presume that they were so madr and tlnat they are accurate; 
but maps or plains made for (he purposes of any cause, that is, maps 
Rperlally prepared for that purpose and with a siew of tlieir use m 
' evidniec must be provctl to lie accurate ,(5) In the cubc of any map 30 years 
old the Court may ptesnine that thenignature and every other part of it which 
piirqiortsto be in tbc handwriting of any p.arTicnlar person is in that person's 
baiidwritiiig.(O) 


Tresump- 88. Tlio Court muy prestuno that a message, forwarded 

tiaeOTphic from a telograpli oflico to the person to whom such message pur- 
R>«t»Bes ports to he addtes‘«cd, corrcsjionds with a message delivered for 
transmission at the oflico from wliich tlio message puq)Ort8 to be 


,11 ftt ». t,. p^nnUun*!' rlAQ*', •ml m»U, 
nctrt m th»t 

IJ) .'>♦* *- «• 


m.VM . 

(Sj s tCl, •))«. 

(B) e. uu :««<■. 3, 


r, ilKjit. A, D«p or pUn 


[s. 89.] 
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sent ; but. the Court, slmll not make any presumption as to the 
person by wliom sucli message was delivered for transmission. 

Principle. — See Introdiirtioii, nnil Note*, jtost. 

s. 3 (“ Coiirf.”) K. IS [CouTM of Bnstnest ) 

«. 4 (.V(T.y prftnine.") h. 114 Ili.ust. (/) (ffenfrni presumjiiton^.) 

Roscoc, X. I*. Kv,, 43 ; Wharton, Kv., |§ 70, 1323, 1320; Wood’s Practice, 

Et.. 2. A treatise on communication l>y Teloprapli l»y Slorris CJray (Boston), 1885, 

CliaptersX — XII. 

COMMENTARY. 

If a telegraphic message is fortcanffd. that is. dcUvernd by the ofiice to the m^essVgea’**’ 
person to whom such message purports to be addressed, the Court may make 
the presumption mentioned. The section itself therefore does not, in the first 


message was sent over the wires addressed to a particular person ot a particular 
plare, he being shown to be at the time resident at such a place, may present u 
primd facie case of the reception of such telegram by the sendcr.fS) Such a 
presumption may bo raised under section 114, pest fsee lUnstralwn (/)]. and 
where Aero is a question vhether a particular act was done, the existence of 
any course of busiuesf. according to which it would naturally have been done, 
is a relevant fact and may be proved.(4) But the sending of ^a telegram 
addressed toapersonatagiven place and the receiptof an answer purpoitnig to 
be from him in due course arc not admissible to prove that bo w’as m the place 
at the time m question. i6) Though, if it were shown that he was in the place 
at the time lu question, the receipt of an ansAver would be evidence of the deli- 
veiv of the mc8sage.(fi) The presumptions raised by this section are of a two- 
fold character , firstly, a presumption of conduct that the due course of business 
has been followed (omnia rite esse acta), viz., that the ofiieials of the telegrapli 
office have forwarded a message which is in the same terms as that which they 
have received for transmission ; sicondly, a presumption based upon on 
experience of a physical law, t’K., that the message as sent by wire from the office 
of transmission corresponds with tlmt 'vhich has been receired at the office of 
despatch. The Court shall not, however, make any presumption as to the per- 
son by whom such message was delivered for transmission-!?) Presumably 
this refers to the entries on telegrams indicating the persons by whom they arc 
sent. It IS obvious that there is no guarantee that the person named in the tele- 
gram os the sender thereof was in fact the actual sender. As to the proof of 
the contents of telegrams, see section 91, post. 


89. The Court shall presume that every document, Presump. 


called for and not produced after notice to produce \va8du«e*#cu- 

* tton. &c . of 

— — OocTxmeatB 

(SI «T.«ftoa, Et . I 76 The rut.- »ilh rM-srO 


(1) S<.f Ilnlith and Ammfan Ttli^ra/Ji tV. » 

Crf»n». I- R . 6 El . IS.: Rr»m»i II, B , flMltm 

X. CWIm. 7 51. * \V . 515 ; Ro«-w. .N. I' E» . 
«S Wli*Hoa, Et., { 13^1 

(2) Romw, X. 1* Kv.. 43 

(3) Wlianoi). Kv., { 76. kn>l ter . f{ 1323. 
1329. 

(4) S- 16, rrr n«l«* to th»t *..ction. 


to irplmi by tvli-grmm opprani to stood oi 
daffriVDt (ootint; from that tvlatny; to littir*, 
Rood* IVartHv, Ev., 2, Ev , 2, note (3). 

(6) .5 . I 132S. 

(7) S S8, ,V«, as to rnoje o( prcu.f of Irlegran 
Uarr. Joqm. Et., { 209. 
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attested, stamped and executed in tlie manner required by 
law. 

Principle. — See Xotei, posf. 

s. 3(“CoHrf”) s<!. G8 — 72 [Attpslation.) 

g. 4 {“ S/toll prenimf") s. 164 (Usinff documents, production of 

f-s. 65, Cl. (a). CG (ixolite to produce.) ichieh icns refused on notice.) 

Stopb. Di? , Art. 8G ; Norton. Ev., 265; Taylor, Ev., 5§ 1171, 1847, 148. ' ' 


COMMENTARY. 


Pretrnmp 
tloaas to 
<lue execu- 
tion, of 
documents 
not produc- 
ed 


There here not only a presumption in favour of imiocence, whence it 
may he assumed that evci^hing has 1»een done which the law required, but a 
presumption which is, or is in the nature of, that which is raised contra spoUa- 
lorcm from the non-production of the document.(l) As against the party re- 
fusing or neglecting to produce it on notice, there is a presumption that it has 
been properly stamped, (2) attcsicd,(3) and executed Evidence to the con- 
trary that the document was not properly stamped, attested or executed may 
be given. So it was held that if secondary evidence be tendered to prove the 
contents of an instrument cither lost or detained by the opposite party after 
notice to produce, (4) it will be presumed tlmt the original was duly stomped, 
unless some evidence to tjie contrary, as for example that it was unstamped 
when last seen.fO) can be given (6) But tins power of giving rebutting evidence 
is subject to the rule enacted by swtion 161, post, namely, that, when a party 
refuses to produce a document which he has had notice to produce, he cannot 
afterwards (isc the document as evidence without the consent of the other party 
or the order of the Court. Thus A sues 71 on an agreement, and gives li notic'o 
to produce it. At the trial A calls for the document, and B refuses to produce 
' ' ..r-4. , , T, ’ s to produce the docu- 

• ** ’.fl, or in order to show 

• As already observed, 

stamped unless and 

until cvuienco to tiic cimirary is given \o; uimer ima Act also in the case of 
documents not coming within the terms of this .section, eitlter bj’ reason of 
notice not being neccs,"*ary, or the document having been lost or the like, the 
Court has pow or in a proper case to make a j^imilar presumption under the 
provisions of pectioii 111, poJt.fO) 


fun'Mio 90. 'VN’lierc any documonl, piirportuig{10) or proved to 
ho thirty years old, is produced from any cu.stody whicli the 
yuMTioid Ooxirt in tlio particular caso considers proper, the Court may 
presume that the signature and over}' other part, of such docu- 
ment, which purports to bo in the handwriting of any particular 


(H Norton. Kt , 2M. 

(2) tli't V. Ilarl, I lUrr, 1 ; TbtW, | ||7. 

(3) Tb^Iot, >'t.. i 1SI7 : in thi* c**'’ » 

«ho U <lnrm to kuo *cronJ»r]r ef llw 

of Iho ilnrnmrnt O^oil not M •ttral- 
In;; 

(1) .«?« ■*. ft.*., cL |«). M. «»»f. 

jtj Mann fariHmnU CV- T. Hattudr, 1.. R., 

i H I-. "Jl. 

(ft) TbtIof, I'r., I Its, an-l FbM thrn Hl«d; 


Di;; , Art. sn. 

(7) S IftI, r-**'. blurt. 

(«) Taylor, E».. | US. 

(®| In M»rkby, Et . 07. CS, thr cj.inion U rt- 
).rr«MU lh*« thn BTtKon b rntrirCr.1 to C»»« 
wlM-rr » n'.fu.o to proilurr b clrliv^ml to the (kl 
Trni* pnrtr. an'l Ihftt it <tu-i Dot FsUrul to en*r« 
Dhrrf « nimraoru to ;.ro<lac« li drlivfrtii In » 
•tnn^rrr to th** tDit. 

tlO) Tbit b •‘•Utuip Itwll In bo,” f,., CS. 



[s. 900 


AVCIENT DOCmiGNTS. 


B45 


person, is in that person’s handwriting, and, in the case of a do- 
cument executed or attested, that it was duly executed and at- 
tested by the persons by whom it purports to bo executed and 
attested. 

Explanation. — Documents arc said to be in proper custody 
if they are in the place in which and under the care of the person 
with whom, they would naturally bo ; but no custody is impro- 
per if it is proved to have a legitimate origin, (1) or if the circum- 
stances of the particular case aro such as to render such an origin 
probable. 

This explanation applies also to section 81. 

Uhiatraliona. 

(а) A has been in pove«sion of landed property for n long time. He produces from 
Ms custody deeds relating to the land, showing hia titles to it. The custody is proper- 

(б) A produces deeds relating to landed propertyof which he w the mortgagee. 
Tlie mortgagor Is in possession. The custody is proper. 

(c) A, a conneetion of J3, produces deeds relating to lands in B'e possession which 
w-ere deposited with him by li for safe custody. The custody is proper. 

Principle —The ground of the rule is the great difliculty, indeed in manj* 
cases the impossibility, of proving the hand^nriting, execution and attestation 
ot documents in t\»e ordinary way after the lapse of many years, os also the pie- 
sumption that the attesting witnesses, if any. are dead (2) Proof of custody 
13 required as a condition of admissibility to afford the Court reasonable assur- 
ance of the genuineness of the document as being what it purports to be.(d) 
See also Note, post. 

8. 3 Document.") as. 67, 45, 47. 73 (Proo/ o/ siynotwre and 

8. 3 (“ Proved.") handxmiing.) 

8. 3 (“Court.”) S3. 68 — 72 (dt/eataficm o/ documenlJ.) 

8. 4 (“ Matj presume.") 

Steph. Dig., Art. 88 ; Toylor, Ev., 5§ 87, 88, 058— CG7 . Stark., Ev., 201—293, 021— 
524 5 Roscoe, X. P. Ev., 102, 103 ; Phipson, Ev.,ard Ed., 467—409 j Powell, Ev., 186— 
192 ; Will, Et., 208— 271. 


COMMENTART. 

This section in no way touches the question of the relevancy of n docu* Aocient 
raent, but deals only with the amount of credit which is to be attached to cer- docaments 
tain documents whose age and custody raises a presumption of genuineness. 

It does away ordinarily with the necessity of proving those documents.fi) 

For documents thirty years old are said to prove themselves, that is, no wit- 
nesses need, unless tlic Court so requires, be called to prove their execution or 
attestation (5) This presumption is not affected by proof that the witnesses 


(l) T. Oonnif, 27 H., *K. 462 

11902) , • <•., T OonHii, 8 Bain. 

1- R., 144. 

(J) irjmn, T. Tj/rviiiU, 4 B. * Ad . 376 . Tiy. 
lar. Et., ]{ 83. 1874 . Andrtv r. J/ol/iy, 32 L. J.. 
C. P.. 128, 131 ; Dth t. irnKry, 8 R. A C.. 22 

(3) Do* T. 8 Q. B., 16S : DuiJfr ». 

BrtJgu. 34 W. n. (Eag). 814. 

W, LE 


'4) rarrvr XirWo* t. Siphar, Salt 778 of 
1894 (Cklevlt* Coort), per Atneet Alj, J. 

(S) Norton, Et., 266; •*« Slo^awttd Tei'j* 
T. Osnocxfden. 10 W. R., 340 (1868). [Rlini 
n documrat u 30 yew old it i* not necrmiy 
to prodDio the tnbocnbusg TritnMsr* to H] • 
Toylor, Er., J 1845 A. Ete, bowerer, u to 
firmsDs ot the Kings rf Delhi, or tnontidj, 

35 
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ate living, and, it seems, even actually in Court ; nor m the case o! wills, by 
sliowing that tlie testator died witliin the thirty vears.(l) TJie presumption 
applies in the case of ant/ document, deeds, wills, letters, entries, receipts and 
the like (2) The presumption enacted by this section is often treated as a part 
of the subject of ancient possession as to which, see notes to the seventh clause 
of section 32, nntc. But the presumption is applicable whetlier the document 
be tendered in support of ancient possession or of any other fact. "With regard 
to the exception to the hearsay rule in favour of ancient documents(3) when 
tendered in support of ancient possession it has been said : “ These 

are often the only attainable evidence of ancient possession, and, therefore, the 
law yielding to necessity allows them to be used on behalf of persons claiming 
under them, and against persons in no way privy to them, provided that they 
arc not mere narratives of past events, but purport to have formed a part of 
the act of oivncrship, e.vercise of right, or other transaction to ivJiich tliey relate. 
This species of proof demands careful scrutiny, for, first, its effect is to 
benefit those from whose custody they have been produced, and who are con- 
nected in interest with the original parties to the documents, and next the 
documents are not proved, but are oul}' presumed to liave constituted part of 
the fM .. .1 

of rare occurre . i- 

nisro or other 

ger of admitting these documents is, consequently, less than might be supposed. 
It is more expedient to run some risk of occasional deception than to permit 
injustice to be done by strict exclusion of what, in many cases, would turn out 
to be highly material cvidcnce.”(4) But this rule of presumption wlilcli, it 
has been said, should even in England be carefully exercised, must be applied 
with exceeding caution in this country where forgery and fraud cannot he said to 
■ be of rate occurrence, and where, therefore, this reason for the rule has not the 
' * ' ' ‘ ' ' sod to have in England. Here, tlieie- 

, documents wliich arc unsupported by 

he suspicion of being fabricated, since 
supported is of verv little weight.(j) 
iShould tlio genuineness of the document be for any reason doubtful, it is per- 
fectly open to the Court or Jury to reject it, however ancient it may be. Even 
if proper custody be also shown, the Court 1ms still power to reject the docu- 
ment if it is of opinion that it is a fabrication (C) The section only says that 
the Court tnaij ruse the presumptions mentioned in it, not that it must do so, 
and experience sliows that “ may presume ” in such instances ought generallv 
to be construed in the more rigorous of (he senses allowed by the fourtli section 


]>DrMannBli* or tillifr ^raiitu of anjr Ti7Mr«or o( 
aajr (•olrnlfttn nr jiinon* (onnrjfy rxrm«ing 
ftutliontjr ia Irrntorjr nov uml'r lb<* Lirulmsnt. 
(loTirnof ot IltHfikl , I’r'e. 11 of 181®, • 2 S .(■ 
to llir S li'tlnlnl Dutrirt*, 7 rr I’ri; III o( IH72: 
n'K III of ISkS, (. S; Cavil* •>/ IWui. Part I, 
3(h Marrh IdSI. p. 74, aoJ J2n.l OrloW ItfSI. 
pp. 507—511 ; t alflla Caztllt, I’art LA, Wb 
JIarrh IsSl. j*. 74 ; No»<-fnUr IsSI, pp 102, 
191. IM. 

(1) Ta^l.^, Kr.. 1 87. 

(2) li > i SS, irt a. 3, atif, iii-tiniliAi •>/ 1(0011- 

(3) Tbnu?!, anrrrol ilortini'nU am uaaallp 

•j>Arn n( M boaraar okl'orf of anoiont p cnarg. 
•.on. rrt raihrr to l^* |,arta of tho ma 

jfdj , awl llirr-f.irr a>liiiia(iU' a* 0778*0*1 OVI- 


(4| Taylor, Er., } B.18 ; 11. at, E\-., } 4SD 
(5) Trailui-lyt .VolA 7. .VAurao t'Aufljoni. II 
0.. .139. 641, 542 (ISSJj, p,r liarlh, C. J . J/w 
tamtfl i'Anl T. r/„yf .<?aryi,, 18 IV. 11 , 4 R 3 , 492 
(1872) . prr I'oiioh, C. .1. [AfTor.linKly it wm not 
to jirovail In Ihia nu- in which tin r» wa» 
fitW o»lilr-nro mcoaaialrnl with thr litlo the 
doranKcti profi-iiaril t«, cnato.] hVl,!, E>., 
412, /tnlwal .Va/A ». /.aAAaa J/o;Ai, II 1„ II.. 
423. 420; jar IVM, J . .SAait //•,.,■• f, 
SAtimiat /'armoaaa./iu, 211 ]l , ), 5^ (tHO.lj , p* Ue 
arv tally a«am of (l.ocfan^'rof (rralmg of<I Jotu- 
nwetj at ntaMuhcl m^rrly laTagao fhay atr 30 
yran old ami com' from Itir proiicr riiatoily,'’ 
pm Earran, J.) 

(8) fAcv.o I’frtAad r. iJytamlo CAaiJtr, 11 IV 
IS., 83 (l**'l|s t’pTroloal (Aom/Ary ». Ilarra 
VAamSn. « C., (IISO). 
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of this Act.(l) And in the xindcrmontioncd case it was held that when a docu- 
ment which IS over thirtj’ years old has been tendered under this section, it is 
for the Court to determine (which is a matter for judicial discretion) whether it 
will make the presumption mentioned in this section, or call upon the party to 
offer proof of the document, stating its reason in the latter event, and in the 
former whether the presumption has been rebutted or not.(2) Where a docu- 
ment more than 30 years old purporting to come from proper custody, is re- 
quired by the Court before which it is produced to be pros'ed and is left unprov- 
ed : and there are circumstances, both external and internal, which throw great 
doubts upon the genuineness of the document, the Court can, in the exercise of 
the discretion vested in it under a. ffO, decline to admit it in evidence without 
formal proof, and their Lordships of the Ftivy Council will be always slow to 
overrule the discretion exercised by a Judge under s 90(3) The rule of law 
which requires the party tendering in evidence an altered instrument to ex- 
plain its appearance does not apply to letters and ancient documents coming 
from the right custody merely liecausc they ate in a mutilated or imperfect 
state.(4) 

The presumptions raised by the section arc confined to handwriting, exe- 
cution and attestation ; so where a document more than thirty years old pur- 
ports to be signed by an agent on bcbalf of a principal, no presumption arises 
as to the agent’s authority which must be proved.(5) Where an old deed pur- 
ported to be an appointment under a special power and to be executed b_j' the 
attorney of the donee of the power, the Court presumed only the execution of 
the deed, but not m the absence of tlie power or evidence thereof, the authority 
of the solicitor to execute it (0) 


The use by the Legislature of the words •* jo/tcii om; docuxieaf is produced ” gecoodery 
does not limit the operation of the section to cases in winch the document is evideaee. 
actually produced in Court, and, consequently, secondary evidence of an an- 
cient document is admissible without proof of execution of the original when 
the document is shown to have been lost and to have been heard of last in pro- 
per cuBtodyd”) 

The Madras High Court, observed with reference to a document of which 
secondary evidence had been permitted to be given,(8) but m respect of which 
there was no evidence of execution: — It is not necessary to consider 
whether we should be prepared to follow the decision m Khelter Chunder J/oo- 
h!T]ee V. Khetler Paul SreeteeruinoXy) if it had been shown, as it w ns m that case, 
that r ’ ' 11 , • . > . of its having been 

lost. the original document, 

whicl ^ f the Zamotm, could not 

have been produced if proper steps to procure its production had been taken, ’ 
and It, therefore, refused to raise the presumption mentioned in this section, 
though the original document of winch a copy was admitted purported to be 
more than thirty years old 

It is to be noted with respect to this c.sse that though the grounds of ad- 
missibility are not stated, secondary evidence was permitted to be given, and 


(1) v. Ranjnjtgtivd/t, 11 II , 9-t. 98 
(1878) <•/. « 4. aulr. 

(2) Snuaik Palm v. Kaloda Protnd Haarrltt, 
2 C. L. J , SS’. 

(3) J/iumma/ t .-ill, 

0 Bom. U n . 7SO (191)4), s c . 20 A . 881 , 9 V. 

w. N , ins. 

(I) T»ylor, Et . { I83S. A* to t!iP effret of 
thi oltfifttion of ft (locamont la ft mfttrnftl pftTti- 
oulftf, Sfa r .Siiitoi, 28 

681) (191)3). 


(5) llnlntl Rat \ CoZ/mW Rti. 3 f . 887 
(1878) rSotnnr Ptrukad i MuMmmat Path- 
mallf, 2t\\ It 42S(I87S), tj^atanl tJinirdkry 

T. Z/arm Ckumiltr. 6 O. 2UO (ISso) 

(6) Ito Atrty. 1 (ti . IM (1897) 

(7) Ahftitr (SaiKfer t hktitrr PauJ, 8 <*.■ 
SS« (ISSII). follo«ra m /iJn PmmJ t taPi J<u. 
22 X., 294 (ISiiiJ 

(8) .(fpa<A«p« PalUr t GopJa Paattblr, 25 
M., S74 

(9) 5 C. s«m (issn). 
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that though the original document in the Calcutta case was in fact lost, there 
is nothing in that decision which limits the applicability of this section to one 
only of the cases in which secondary evidence is allowed, viz , loss of the original. 
“ The period of thirty years is to be reckoned not from the date on which the 

years o document is filed in Court, but itojn tbe date on which, it having been tendered 

in e\’idence, its genuineness or otherwise becomes the subject of proof.(l) It is 
not until the case comes on for hearing and the party producing the document 
is called upon to prove it, that the Court, after being satisfied that it comes 
from proper custody, can be asked to make the presumptions allowed by this 
section (2) 

Oorrofeora- Ancient documents are admissible under this section without proof of any 
non. acts, transactions or state of affairs necessarily, properly, or naturally referrible 

to them. Inconsiderable (if any), iceight, however, uill be attached to docu- 
ments, which, though ancient, are not coiroborated by evidence of ancient or 
modern enjoyment or by other equivalent or explanatory proof.(3) 

The value of ancient documents as evidence when admitted must depend 
in each case upon the corroboration derivable from external circumstances. In 
order to form an estimate of their x'alue the following considerations have usu- 
ally been regarded as important : have they been produced on those previous 
occasions on which they would have been naturally produced, if in existence 
at the time ;(4) have any acts been done under them ; has there been ancient or 
modern corresponding enjoyraent.(5) 

It is not sufficient that a document on the face of it purports to be more 
than thirty years old. In order to prove its authenticity a party must adduce 
evidence of the custody of the document, and ought (in order to give weight to 
it) to adduce such evidence of possession or other evidence of a like corroborative 
' nature as lio is ablc.(O) The degree of credit to be given to an ancient docu* 

ment depends chiefly on the proof of transactions or state of affairs necessarily, 
or at least properly, or naturally referrible to it.(7) In the undermentioned 
case, the Court observed that documents relating to laud produced by a person 
out of possession, without proof of any act done m connection with them, witli 
the object of reducing the possession actually enjoyed by nnotlier to a limited 
or temporary interest, may be admissible as being produced from proper 
custody, but would generally have almost no weiglit in this country ns a 
ground of inference.(8) 

Oastody. This condition of ndmissibillty must generally be proved by some other 

evidence. Where a party offers documents of such an age as to be incapable 
^ ''ice he is bound to prove their custody.fO) 

the Court to decide what is “ proper custody,” 
le Hiplanatton given of the section whicli itself 
folIoMH the rule of Knglish law laid down in the case of tlie Bishop oj Meath v. 
Margtiis of irijic/('’.i/er.(10) Tbe observations of Tmdnl, C. J., m that case 


(1) Jfina 4^irltr » flhtlry XM. S P. I, It.. 
IM (istyj. 

(2) tVM. K».. SI-S. 

(3) T*;l.-r, V.r.. |i M\ C-W. E» . <13; 

M4rCW, Et.. 8s, flO ; /{.xlita/ JVo/A t. 

L. 11 . C'lii»- 

J,, r. 21 U. !(.. 130 (IKK); 

CmmI t. Trfc-yff, 21 W. K . 270 (1871) . 

Ptttlanl lUtt'jfMarit* r. H'lf .Saratjr. lOU . K. 1 
(|S4S); lliiXfhMr lHullivKarjtt T. lAmi, SI U. 
I’. 22 (1873): 7><a4>7.ir,/a i, Ktm'yimg^rJir, II 
n., 01. as. ir>2(llC7l: /fa'i C'Atjtteiwaa v. 
Ul.Kwut-. II II . K> (ISSA) 

(1) S'C"* "lay I*" rnjaiml lo |;ifr« 


f>( Ih" »arly p»»trnrp ami jmblicity of tlie iloru- 
OHnt: Alturla r, AoWifr VhumUr, I W . 15., 131 
(imt). 

(8) //..ilirni ^\ath v AuIAun J/tf/Al. aujira. 

(8) Cfint T /I'liJxoM TtvMttr. 21 W. 15 , 27, 
(1874): .Srf»Io«/ IIKvIlnfhnrjrr », Uu) Karaix, 
10 U. 15.. I (5ftas). 

(7) //nrt Cktnl'imtit v. Mitn IjiMman, It 15., 
SO (USO) 

(8) TimnKjnrJn », Ilfj'injnrHt, 11 B , 04, 
VS. P‘l (1877). ]fT UmI. .1. 

(0) O'HP /W'y T. Ilf»'r»(l 12 W. B., 

472 (IM3). 

(IH) .3 I5.np. N. V.. IM. iSKI, If) llligh, 462. 
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liave teen adopted as applicable to cases coming within this sectional) In 
that case Tindal, C. J.*, in speaking of documents found in n place m wliich, and 
under the care of persons with whom such papers might naturally and reason- 
ably be expected to be found, sava. “and this is precisely the custody 
which gives authonticitj to documents found within it, for it is not vreessary 
that thetj should he found in the Lest and most proper place of deposit (2) If docu- 
ments continue m such custody there never would he any question ns to their 
authenticity, but it is when documents are found m other than their proper 
place of deposit, that the investigation commences whether it w.is reasonable 
and natural, under the circumstances in the particular case, to expect that they 
should have been in the place where they arc actual!}’ found , for jt is obvious 
that, while there can be only one place of deposit strictly and absolutely proper, 
there m.ay be various and many that are reasonable and probable, though differ- 
ing in degree, some being more so, some less, and m those cases the proposition 
to be determined is, whether the actual custody is so reasonablv and probably 
to be accounted for, that it impresses the mind with the conviction that the in- 
strument found in such custody must be genuine. That such is the character 
and description of the custody, which is held sufficiently genuine to render a 
document admissible, appears from all cases.” Many decisions have been 
given both in England(3) and in India(4) as to the conditions which constitute 
proper custody, but each case must depend upon its own particular circum- 
stances, it being impossible to lay down any rule which shall apply to all (6) 
Thus in a suit to eject a tenant who had been in possession of a small home- 
stead for forty years, the tenant produced a pottali purporting to be sixty years 
old papted to her father who had held possession under it, for twenty years 
until his death. It appeared that her father had left an mknt grandson who 
was his sole heir, but who had never either before or after attaining bis majority 
made any claim to the property. The Court /icW that her custody* of thepottah 
was a natural and proper one within the meaning of this section.(6) When 
property had been m the possession of the plaintiff’s father, and documents 
relating to the property were found among the papers of a deceased ffomaaloA, 
svlio had been m the father’s employ and had managed the property for the 
plaintiff during his majority, this was held to be a proper custody.(7) And 
although a person appointed manager of the property of an insane person by 
the Court < ' 

proprietor, 

not make ^ 

section (8) The mere fact that an ancient document is produced from the 
records of a Court does not raise any presumption that it was filed for a proper 
purpose, and that, consequently, the Court’s custody Avas a proper custody. 
The document must be shown to have been so filed in order to the adjudication 
of some question of which that Court had cognizance and which had actually 
come under its cognizance (9) In the undermentioned case, the Privj’ Council 
observed as follows: “ With reference to the argument as to the evidence 
in support of the bond, and particularly with respect to the custody of the bond, 
it is in their Lordship’s opinion sufficient to state that the bond was produced 
in the usual manner by the persons who claimed title under the providons of it. 


(1) TnOohia Xalh r. SAsr*o OAanjonf, It C.. 
539. 612 (188S). 

(2) Follomnl m Sh^rfuifiti T. GoniiJ, 27 B , 
452, 462(11102) ; • f.,»uh. too. ToluJ'it x, Oinn'I, 
5 Bom. U n.. 141. 

(3) Sft Taylor, Er., {{ 6<li)— CG4 ; I’hifvoM, E» . 
3rd E.I.. 467—460. 

(I) ». fwtlf. 

(5) Norton, ». 267. 


(S) Trattohn NalA r. .Slarno CAtinjogi, 1) 
C.. S39 (IBS5) 

(7) CAiafamon v. J/oro Lalfimait, II 
B.. S9 (I8S6). 

(8) £Ay9Ma CAoraa .Vmdy r. Jliinm Go»‘ 
m»ii, 3C.L.J.,30«, 10C.\V..\..73S.33 C.,6n. 

(9) OwHodlinT Poal t. CAym’. CAaa^rr, S C., 
918 (laso). 
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and who therefore were entitled to the possession of it ; so that the bond must 
be held to have come from the proper custody.*’(l) 

No custody is improper if it is proved to have had a legitimate origin, or 
if the circumstances of the particular case are such as to render such an origin 
probable This pro\ ision is applicable to those cases in which the custodj* is 
not, perhaps, that w here it might be most reasonabl)' expected, but is yet suffi- 
ciently reasonable to constitute such custodj- not improper. Thus in the two 
first Illustrations to the section the documents are produced from their natural 
place of custody ; in the third Illustration the documents ordinarily would be 
with the owner B ; but under the circumstances A’s custody is propcr.(2) 

In the undermentioned casefS) Battj*, J., was of opinion that the section 
read with the explanation seemed to insist only on n satisfactorj- account of the 
orifjin of the custody and not m the liistocj' of ita continuance : and that pos- 
siblj* the origin of tlic custody was alone regarded as material because it is in- 
telligible that ancient documents may be overlooked and left undisturbed not- 
witbstaudmg a transfer of old, or creation of new interests. 


(l) Cnyn 1 flinlaUm OoilaMni, 2 U. K 

n.. f. c.. sa (ISM) • K f , II u It . !• c . 

13! KP ft* lo jiroi’t r cufttoJi , Tiokoiir t‘tr- 
tkivt T. iltiPhmull'i hoa*r, 21 W. It . 42B (IS'S) , 
/.'IftiTtf iS'fljA ' A"oylii»A CAuitStr, 21 IV, Jt , 
45 (IS741{ Mifutnul / v. llam 

On<).jr», 21 It., 11 (ISTSI. Chyniltr KanI \ 
llrryi'i .VniA, H \V. It , Icti (IMCI . Oour Pamg % 
irr**iFin 12 IV. 11 , 4“2 (IMI) ; nuru/fa* 


/My V. /fomfcAu A'oM. 3 I- It . 258 (1861) j 
StttVAH^U llhuUacharirt Bn] .Vurntd, 10 U'. It . 
1 (1868): HoJiomtd jUtml'i* v Btinfli ^tutla, 8 
It. L n. 26, 25 (1871), ^Xat Mahadth v. 
J/oAunimaif Ilmen, B Pom. H. C. It , CKI (I860) 

(2) Norton, E\., 20". ’ 

(3) SharUdxn ^.GonU. 27 B , 462. 462 (1002) . 
». 0 , *vh XK,, or Tiijudtn \ Onnnd, 6 Bom. L. 
It. 144. 



CHAPTER VI. 

Or TTin Exclusion ok Oral bv Documentarv Evidence. 

In sn far ns the present Chapter clenU not only with eases in which oral 
evidence is excluded hv documentary evidence, but also with those in which 
oral evidence is admissible, notwithstanding the existence of a document, its 
subject-matter mav properly, and in conformity with the English text-boohs. 
he described as the “ admissibility of extrinsic evidence to affect documents 
a branch of the law of evidence which is perhaps of all the most difficult of 
application 

It IS ncces-'ary, in the first place, to bear in mind in this connection 
(as has been already provided by the Act) the contents of all documents, what - trinsic 
ever be their nature, whether dupositivc or non-dispositive (v. post), must be affect 1 
proved by the production of the document itself, except in those cases in which ments 
secondary evidence is admissible (sections Cl*C 5 ). If, however, the question 
IS not primarily ns to the contents of a document, but as to the existence of 
matters of fact of which documents form the record and proof, other consider- 
ations come into play wiiicU are tlie peculiar subject-matter of this portion of 
the Act, The question then arises whether the fact of such record excludes 
other evidence oi the matters which are so recorded, and whether these matters 
can, and if so. m what manner, be aBected by such other evidence. To fully 
comprehend tins distinction it is necessary to distinguish between dispositii'e 
(or in the language of Bcnthani. “ pre-determined ”) documents, or documents 
which ate uttered dispoiitwlij, i e , for the purpose of disposing of rights *, and 
non-disposilue (or, in the languoge of Bcntham, “ casual ”) documents, or ' 
those which arc uttered non’dispositirehi. ic , not for the purpose of disposing 
of rights. A casual or non-dispositive document (e 7 , a letter or memorandum 
thrown off hurriedly in the case and carelessness of familiar intercourse, without 
intending to institute a contract, and which is offered, not to prove a contract 
but to establish a non-contractual incident) U peculiarly dependent upon ex- 
traneous circumstances ; is often inexplicable unless such circumstancss are put 
in evidence ; and employs language, which, so far from being made up of phrases 
selected for their conventional business and legal limitations, is marked by the 
writer’s idiosyncrasies, and Mimetimes comprises words peculiar to himself. 

But whether such documents arc informally or formally constituted, they agree 
m this, that as far as concerns the parties to the case in which they are offered, 
they Were not prepared for the purpose of disposing of the rights of the party 
from whom they emanate Dispositive documents, such as contracts, grants 
of property and the like, on the other hand, are deliberately prepared, and are 
usually couched in words which are selected for the purpose, because they have 
a settled legal or business meaning. Such documents are meant to hmd the 
p.irty utte ’ . - » - • • 

thor actior ■ . , . . 

in case of ■ 

nation or correction, hut according to the legal and business meaning of the 
tcrms,(l) 

(1) IVhsrion, Et , | 020; thif dittmctioa t« him of EtitImkt. flamificmtjon •* 

rr-yipnirnl by Sir J. Ptrfhfn in rnolimtmtvee, IlionjA Uol, homrorrr, mlirrly rxrlofiro with irfrrrnrr 
not in trrmm m m. 91 of !hi« Aft, ofid fa Aft, «*. lo the mubyss^nimttfr of m. 01, for mmltm which 
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The Chapter commences by enacting that no evidence in proof of the terms 
of dispositive documents and of matters required by law to be reduced to the 
form of a document (whether these matters he dispositions or not) shall be 
given, except the documentitself, or secondary evidence thereof when admissible. 
The very object for which writing is used is to perpetuate the memory of what 
is written down, and so to furnish permanent proof of it. In order to give effect 
to this, the document itself must be produced. Assuming that the document 
has been produced as required, the next section, with certain pronsos, excludes 
oral evidence for the purpose of contradicting, varj’ing, adding to, or subtract- 
ing from its terms. To give fall effect to the object with which ivriting is used, 
not only is it necessary’ that the document itself should be put before the Judge 
for his inspection, but also in cases w'liere the document purports to be a final 
settlement of a previous negotmtion, as in the case of a ivritten contract, it is 
essential that the document shall be treated as final and not be varied by word 
of mouth. If the first of these rules were not observed, the benefit of writing 
would be lost There is no use in writing a tlung down unless the writing is read. 
If the second rule were not observed people would never know when a question 
was settled, as they w ould be able to play fast-and-loose with their writings (1) 
But though extrinsic evidence is thus inadmissible (a) to supersede (section 91), 
or (6) to covtrol, that is to contradict, vary, add to or subtract from tlie terms 
of the document (section 92), it may yet (c) be admissible in aid of, and to 
explain, the document (section 92, sixth proviso sections 93 — 100). 

It is proposed to shortly observe upon these three rules wliich form the 
subject-matter of this Chapter of the Act The general distmction Ijetweeu 
the sections just quoted is that sections 93. 92. define the cases in which docu- 
ments are exclusive evidence of transactions which they embody, while sections 
(93—100) deal with the interpretation of documents by oral evidence. The two 
subjects are so closely connected together that they arc not usually treated ns 
distinct , but they are so m fact. Thus .1 and B make a contract of marine 
insur.'ince on goods and reduce it to writing. They verbally agree that tlie 
goods are not to be sliippcd in a particular slu'p, though the contract makes no 
such resers'ation. They leave unnoticed a condition usually understood in the 
business of insurance, and they make use of a technical expression, the meaning 
of whicli is not commonly known. The law does not permit oral evidence to 


depends upon different principles. The first depends upon the principle that the 
object of reducing transactions to a written form is to take security against bad 


apply. The rules contained in this Cliaptcrof the Act are not perhaps difficult 
to state, to understand, or to remember, but they arc by no means cc sy to 
apply, inasmuch ns from the nature of the case an enormous number of transac- 
tions fall clo«eon one«ide ortheother of mostof them. Hence, the exposition oi 
these rules and the abridgment of all the illustrations of them wliich have 
occurred in practice occupy a very large space in the different te.xt-writer3 ;(2) 


tij" rr<'oir-« (u rryjijrril Co writbu; {?} Intfx! , 171, 172. 

1 , or nav nni (e t , ilrpoiuttMU ot (2} l>uf*^ rr- tlCi. 
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and licnce also the difticulty not infrequently experienced of reconciling ap- 
parently conflicting eases, but the facts of wbicli and upon which the decision 
rested arc seldom, if ever, fully reported. 

When a transaction lias been reduced into writing, cither by requirement of 
law, or agreement of the parties, the writing becomes the exclusive memorial 
thercof, and no extrinsic evidence is admissible to independently prove the 
transaction (section 91) Oral proof cannot lie substituted for the written the docu- 
evidence. Some of the grounds of the rule have oltcady been considered Others 
are that in the ca«c of dispositive doenments the written instrument i«, in 
some measure, the ultimate fact to be proved, and it has been tacitly treated 
by the parties themselves as the onhj repository and the appropriate evidence oj 
their agreement. The instrument is not collateral, but is of the very essence of 
the transaction ; and consequently in all proceedings, civil or criminal, in wliich 
the issue depends in any degree upon the terms of the instrument, the patty 
whose witnesses show that the disposition was reduced to uritmg must cither 
produce the instrument or give sccondarj* evidence thereof (1) So also in the 
case of instruments which the law requires to be m writing, the law having 
required that the evidence of the transaction should be m writing, no other proof 
can be substituted for that so long ns the writing c.xists and is m the power of 
the party. Accordingly parol evidence b inadmissible to prove judicial docu- 
ments, or private formal documents such as wills and other dispositions of pro- 
perty whicli the law requires should be reduced to the form of a document. To 
admit inferior evidence when the law requires superior would be to repeal the 
la\v.(2) 


Extrinsic evidence is not only inadmissible to supersede the ^^ocument E^trina^c^ 


sections of the Act. This Common Law rule may be traced back to a remote 
antiquity. It is founded on the inconvenience that might result, if matters in 
writing, made by advice and on consideration, and intended finally to embody 
the entire agreement between the parties were liable to be controlled by wliat 
Lord Coke calls “ the uncertain testimony of slippery memory.” When parties 
have deliberately put their mutual engagements into writing in language wliich 
imports a legal obligation, it is only reasonable to presume that they have 
introduced into the written instrument every material term and circumstance. 
Consequently extrinsic, or as it is often loosely called “ parol, ” evidence, is 
equally inadmissible in this connection whether it consbts of casual conversa- 
tions, declarations of intention, oral tesrimony, documents (provided they are 
of inferior solemnity to the writing in question) or facts and e\ ents not in the 
nature of declarations, and whether such conversations were previous or subse- 
quent to, or contemporaneous with, the date of the principal document. Such 
evidence w hile deserving far less credit than the writmg itself, would inevitably 
tend in many instances to substitute a new and different contract for that really 
agreed upon, and oul(’ ■' ' ’* ’ lefit, work infinite 

mischief and wrong.(3) se of dispositions 

reduced to writing by * . ' which liave been 

so reduced in obedience to the Tequiiements of the law in that respect. The 
rule, however, only applies ns between the parties to any such instruments 


The rule is subject further to certain provisos which will be found dealt witli 
in the notes to section 92, 

(l) T*yW, E,.. { <(I|. (3) T»ylor. Et.. }] I123. |U8. ITupwm. Et.. 

tSl n.. { ass. 3^ 5l« 
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The Chapter commences by enacting that no evidence in proof of the terms 
of dispositive documents and of matters required by law to be reduced to tlie 
form of a document (whether these matters he dispositions or not) shah he 
given, except the documentitself, or secondary evidence thereof when admissible- 

Th ■; 

is 

to 

lia i * ‘ . ^ ' 

oral evidence for the purpose of contradicting, varj'ing, adding to, or subtract- 
ing from its terms To give full effect to the object with which writing is used, 
not only is it necessary that the document itself should be put before the Judge 
for his inspection, hut also in cases where the document purports to be a final 
aettleroent of a previous negotiation, as m the case of a written contract, it is 
essential tliat the document shall be treated as final and not be varied by word 
of moutii. If tiie first of these rules were not observed, the benefit of writing 
would he lost. Tiiere i» no use in writing a tlung down unless tiie UTiting is read 
If the second rule were not observed people would never know when a question 
was settled, as they would be able to play fast-and-loose with their ^vritings (1) 
But though extrinsic evidence is thus inadmissible (a) to supersede (section 91), 
or (6) to control, that is to contradict, vary, add to or subtract from the terms 
of the document (section 92), it may yet (c) be admissible in aid of, and to 
explain, the document (section 92, sixth proviso sections 93—100). 

It is proposed to shortly observe upon these three rules which form the 
subject-matter of this Chapter of the Act The general distinction between 
the sections just quoted is that sections 91, 02. define the cases in which docu- 
ments arc exclusive evidence of transactions which they embody, while sections 
(93—100) deal with the interpraalion of documents by oral evidence. The two 
subjects arc so closely connected together that they ore not usually treated os 
distinct ; but tliey arc so in fact Thus A and B make a contract of marme 
insurance on goods and reduce it to_ writing. They verbally agree that the 
goods are not to be sliipped m a particular slup. though the contract mokes no 
such resen'ation. They leave unnoticed a condition usually understood in the 
business of insurance, and they make use of a technical expression, the meaning 
of which IS not commonly known. The Jaw does not permit oral evidence to 
be given of the exception as to the particular ship (section 02). It does permit 
oral evidence to be given to annex tJie condition [section 92, fifth proviso] : and 
thus far it decides that for one purpose the document shall, and that for another 
it shall not be regarded as c-xclurivc evidence of the terms of tlie actual 
agreement betw een the partie.s. It also allows the technical term to be explain- 
ed (section 98), and in so doing it inteiprets the meaning of the document itself. 
The tv.o operations are obviously different, and their proper performance 
depends upon different principles. The first depends upon tlie principle that tlie 
object of reducing transactions to a written form is to take security against bad 


apply. The rules contained in this Chapter of tlie Act are not perhaps difficult 
to state, to understand, or to reinembor; but tliey arc by no means e.'svto 
apply, inasmuch ns from the nature of the case an enormous number of transac- 
tions fall close on one side or the other of most of them. Ilcncc, the c.xposition of 
these rules and the abridgment of all the illustrations of them which have 
occurred in practice occupy n vciy large space in the different text-writers ;(«) 


tif I«* m'uir** to !«• ml'jml to «nliit|; nloy (1} St^ph. Intn«J , I’l. 172. 

(» 5 , niorlrayM). «r m*y n<it (r7, d»po»jlioii* ot Mj-pli. I)iirr*l, |'p I8l, |K5. 
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and hence also the difliculty not infrequently experienced of reconciling ap- 
parently conflicting cases, but the facts of which and upon which the decision 
rested ore seldom, if ever, fully reported. 

When a transaction ’ ’ by requirement of Bxt^slc^^ 

law, or agreement of th« 'xclusive memorial 

thereof, and no extrinsi ^ ndcntly prove the 

transaction (section 91) Oral proof cannot be substituted for the written the docu- 
evidence. Some of the grounds of the rule have already been considered Others 
are that in the ca«e of dispositKc documents the written instrument i«, in 
some measure, the ultimate fact to bo proved, and it has been tacitly treated 
by the parties themselves as the only repository and the appropriate evidence oj 
their agreement. The instrument is not collateral, but is of the very essence of 
the transaction ; and consequently in all proceedings, civil or criminal, in wliich 
the issue depends in any degree upon the terms of the instrument, the party 
whose witnesses show that the disposition was reduced to writing must citlier 
. produce the instrument or give secondary evidence thereof. (1) So also in the 
case of instruments which the law requires to be in writing, the law having 
required that the evidence of the transaction should be in writing, no other proof 
can be substituted for that so long ns the WTitiug exists and is in the power of 
the party. Accordingly parol evidence is inadmissible to prove judicial docu- 
ments, or private formal documents such as wills and other dispositions of pro- 
pertj' which the law requites should be reduced to tlie form of a document. To 
admit inferior evidence when the law requires superior would be to repeal the 
law.(2) 


Extrinsic evidence is not only inadmissible to supersede the document “els 


buuiiuus 01 inu Aci mis Loniiitoii Law' rule may tie traceu duck lu u reinuie 
antiquity. It is founded on the inconvenience that might result, if matters in 
writing, made by advice and on consideration, and intended finally to embody 
tbe entire agreement between tbe parties were liable to be controlled by what 
Lord Coke calls “ the uncertain testimony of slippery memory.” When parties 
have deliberately put their mutual engagements into writing in language which 
imports a legal obligation, it is only reasonable to presume that they have 
introduced into the written instrument everj* materia! term and circumstance. 
Consequently extrinsic, or as it is often loosely called “ parol, ” evidence, is 
equally inadmissible in this connection whether it consists of casual conversa- 
tions, declarations of intention, oral testimony, documents (provided they are 
of inferior solemnity to the writing in question) or facts and events not in the 
nature of declarations, and whether sucli conversations w ere previous or subse- 
quent to, or contemporaneous with, the date of the principal document. Such 
evidence while deserving far less credit than the writing itself, would inevitably 
tend in many instances to substitute a new and different contract for that really 

agreed upon, and woulf’ *' — * ■’* — ^‘nefit, work infinite 

mischief and Nvrong.(3] • se of dispositions 

reduced to writing by ' ■ ' which have been 

so reduced in obedience to the requirements of tbe law in that respect The 
rule, however, only applies ns between the parties to any such instruments 


The rule is subject further to certain provisos which will be found dealt with 
in the voles to section 92, po^t. 

(1) T.tW, hv., I <01. (3) Tayk'. Et.. }i lias. I1J8. Ilipaon. Ef.. 

(51 n.. I s-w. 3nl E.U Sli 



554 


EXTRINSIC BVIDENCB AFFECTING DOCUMENTS. 


e^dence^is already observed that extrinsic evidence is inadmissible either 

admissible to supersede or to control the document, that is, the document itself only must 
expla^auon produced in proof of the transaction which it embodies, and when so produced 
metu* its terras may not be contradicted, added to, or varied by, other evidence. But 
on its production it becomes necesaarj' to construe the document Putting a 
construction upon a document means ascertaining the meaning of the signs or 
words made upon it and their relation to facts (1) Construction may be eflected 
from an inspection and consideration of the terms of the document itself, or 
from such an inspection and consideration coupled witli a consideration or cer- 
tain classes of extrinsic evidence admissible in md, explanation, and inlcrpreUi- 
lion of documents (2) 

The construction of a document before the Court is a question of law to be 
determined by Grammar and Logic, the primarv organs of interpretation aided 
where necessary by the subsidiary one of uvage (section 93), where admissible, 
to throw light upon the meaning of the words used. (3) To construe a document 
oral evidence of its author as to lus intention is not admissible, though accoin- 
panning circumstances (section 92 prov 6) may be shown and considered (4) 
file effect of a document depends on the intention of the parties as gathered 
from the terms of the instrument and from the .surrounding circumstances (5) 
In construing mercantile instruments it is particularly the duty of a Court of 
Justice to regard tlie intention rather than the form, and to give effect to the 
whole instrument The intention must be collected from the instiument, but 
resort may be had to mercantile usage (section 98) in certain cases as a key to 
its exposition (0) In a recent case m the House of Lords it was said by Lord 
Loreburn. L C , “ there isno canon of construction by winch the rigour of inter- 
pretation m some commercial documents must be proportioned to the importance 
of the atiaulation to be construed There is only one standard of construction 
(except where the words liave acquired a special conventional meaning), namely, 


itrument, evidence is 
enable it to identify 

■ ertain the nature and 

. . ■ prov. 6). Sccomlhj, 

evidence may be given, when necessary, of the meaning of the words and 
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signs inndc upon n document ; for without such a knowledge it would he im* 
possible to understand and construe a document(l) (section 98). Rut evidence 
may not bo given to show that common words, the meaning of which is plain 
and which do not appear from the context to have been used in a peculiar sense, 
were in fact so u«ed (2) Under this heading w'lll come the testimony both of 
experts and non-experts as to the meaning, but not as to tlie construction, of 
the language and evidence of usage to explain the terms of the document (3) 
In the undermentioned case it was held that in construing a Hindu deed 
of compromise the situation of the parties and their rights at the time tlie deed 
was executed must bo considcrcd.(4) Usage is admissible not only to explain 
but to annex unexpressed tncidenls to n document, provided tliev are not express- 
ly excluded by, nor inconsistent with, the terms thereof (section 92. prov. 5) (5) 
The abovemcntioncd class of extrinsic evidence will have to be resorted 
to in the case of documents apart from the question of ambiguity properly so-, 
called. Another set of rules come into play where there is an ambiguity, in the 
document. Rut as these latter rules depend upon the existence of some ambi- 
guity it is clear that when the words of a document are free from ambiguity and 
external circumstances do not create any doubt or difficulty as to the proper 
application of the words, extrinsic evidence for the purpose of explaining tlie 
«i .. *1... ... 1...., . 


words may not be imported into it from any conjectural view of its intention 
which would have the effect of materially changing those terms The language 
used must be given effect to.(7) There may, however, be an ambiguity wliicli 
again may be cither patent or latent. In the case of a patent ambiguity no 
extrinsic evidence m explanation of the instrument will be admissible (section 
93, posO (8) If, on the other hand, there be a latent ambiguity, extrinsic evidence 
will be admissible (sections 95—97, post) (9) When extrinsic evidence is thu.s 

admissible in explanation of lat ' ' • . « 

declarations of intention bv the j 


So the conduct and acts of 
be admissible in aid of the intei 
doubtful (11) In tlie case of P 

(I) See ■ 08, p»^l. 

(J) St«pti. Dig , Art 01, cl. (i). So eTHUnce 
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Ciurii Jtulerji, 8 C. L Tl*, A7. & Canfal Roo t 
Ran Chaniar, It All , 29<5 ; & Sreenatlij Ralatip 
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(S) Set (. 64, pfwrf . Short T. 5 Scott 

\. n., 508. 1(07. 

(7) J/aiwiioial t. ChenrdArs EMa- 

»<««. 2 I. A..‘256 (1875). »uj»a 

(8) Set 1. 93, pnM. 

(9) See H. 05—07. 

(10) See tb., jrtV. 
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this form of evidence was observed upon as follows ; — “ The authorities in 
' favour of interpreting! the lease by tlic acts of the parties are summed up in 
Broom’s Legal Maxims (3rd edition 60S), under the title “ Contemporanea 
expositio est optima ct fortissima tn tez/e ” Tlie rule js that ambiguous words 
may be properly construed by the aid of the acts of the parties. See Doe d. 
Pearsonx, Ries,{\) per Tinda), C. J, and Chapman v. Bluck,{2) per Park, J. 
The widest effect given to the acts of parties as assisting the interpretation of 
written instruments is in the case of ancient grants and charters, specially in 
determining w’hat passed thereunder, a matter naturally hard to discover from 
the instrument itself after the lapse of many years. The case of Waterpark 
V. Pennel (3) seems to be the one which goes furthest m this direction, m which 
case the word village " was held to include “ a moimtain ” On the other 
hand, the rule is plain that the acts of parties cannot be allowed to affect the 
•construction of written instruments if that construction be in itself unambig- 
uous ; the Cases of Moore v Pole;/ (4) and If/gulden v Mat/ (5) already cited on 
the first point reserved arc nUo authorities on this point (6) 
suee%”#lon English practice on this point is now much modified. The modern rule 

Act. allow.s Circumstantial evidence of intent in all cases of ambiguity, patent or 

latent, provided the former be not inherently incurable ; but confines direct 
declarations of intent strictly to equivocations (7) 

The Indian Succession Act in Part XI contains similar provisions to some 
of those m this C’hapter, which it is declared (section 100} is not to be taken to 
affect anv of tlie provisions of the former Act relating to the construction 
of Wills.‘(8) 


MnasV* terms of a contract, or of a grant(9) or of 

Bran?e®ari'd ^^5* otlicr disposition of property, have been reduced to the form 
poamonsof ^ document, and in all cases in whicli any matter is required 
?JSuw*^to reduced to the form of a document, no evidence(lO) 

document givcn in pioof of tetms of sucli contract, grant or other 

dispo.sition of property, or of sucli matter, c.xcept the document 
itself, or secondary evidence of its contents in cases in which 
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cc'natrurtion or Wd rOntoF an unanilneanua 
ilocafnent. Me the rtrarnnma in that raae, ronU 
be contrullol or allen.il by rrltenr** of the aub- 


»eijuent conduct ol the paitiM. and that the cn»« 
ol Ua/irio /Innrffa r, .1/vf*omel A'tijpdi/B, 1 I. A., 
•SS (1873), «na no nuthoriry for such a pro. 

IKieition. 

(7) .S« riiipaon. pp 540 i 541 , Thsj cr. p, 424 • 
Ilawlm’i, 2\Jur, Soe. J’ap„ 238, CWpoy* r. 
bVpnya, Jac^b, 451 ; d. Thrubnid on Uille, "th 
♦ ditioii (lOTldjIji. 123 
(«) .Ste »» 03—104. pctl. 

(Oj In iVotNoauni/aro J/udo/y >. Durtiieuci 
Jfedolwr, 27 M , 30(1003), thequcalton naarc- 
IfTTciJ t« whelher lie word “ p-ant ” m this sec- 
tion uionnt a grant of pfopirty only nr whether 
It nfers to other yroqfa bI»o. in wljich laff-crcaae 
it was doubteif wheOier the oulhority to lulopt 
net up in (hat caae eoiiM bo proied 
(l«) Iliidenee ma^, howeerr, lx- talen wlicre 
a CVlminnl Court finda tliat a rojifesaion or other 
atatement of on arcuanl (M-rsnn ha* not U-rll re- 
corddl In manner prr»cnbe,l_.Cfc Act V ol IROS, 
■ 831, and /<W. 
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secondary evidence is admissible under the provisions lierciu- 
before contained. 

Exception 1. — When a public officer is required by law to 
bo appointed in writing, and when it is shown that any particular 
person has acted as such officer, the wTiting by which he is ap- 
pointed need not be proved. 

Exception 2. — Wills [admitted to probate in British India]{l) 
may be proved by the probate. 

Explanation l.—This section applie.s equally to cases in 
which the contracts, grants or dispositions of property referred to 
arc contained in one document, and to cases in which they are 
contained in more documents than onc.(2) 

Explanation 2. — When there arc more originals than one, 
one original only need be proved.(3) 

Explanation 3. — The statement, in any document whatever, 
of a fact other than the facts referred to in this section, shall not 
preclude the admission of oral evidence as to the same fact.(4) 

Iltii4lration$. 

(a) If a contract be contained in several letters, all tbe letters in which it is contain- 
ed must be proved. 

(b) If a contract is contained in a bill-of'eschance, the bill-of'cscbange must be 
proved.(6) 

(e) If a bill-of-cvchange is draw n in a set of three, one only need be proved. 

(d) A contracts, in writing w itii B, for tho delivery of indigo upon certain terms. ' 
The contract mentions the fact tliat D bad paid A the price of other indigo contracted 
for verbally on another occasion. 

Oral evidence is offered that no payment was made for tho other indigo. 

Tho evidence is admissible. 

(«) A gives B a receipt for money paid by B, 

Oral evidence is offered of the payment. The evidence is admissible. 

Principle. — It is a c.'irdiiinl rule of evidence, not one of technicality but of 


r by the compact of parties, to be the repositories and memorials of truth, any 


(I) Tb«i>e wonU (n brkckrU m •. 91, t’rrtp- 
tioH (S). vrrv talstilnlrd for the «-on]» 

by Act XtnU of 1875. *. 7. 

(5) See (a) A (t). 

P) Sen lUtM. (c). 

(t) See 7Q«W«. (d) ft (r). 

(S| Thu iSiiftrnfMa don not p t CTcnt a ]4tin. 


tiS from mnrtiQg to bu ortftoal rcouidcratiaa 
to eaxo of oDitainprd dommenta m a aitit cn (be 
raualcratMO vbrre there m aa independent ad> 
tauNMi of tbe loan, kruiaaji r. Bajmel, *1 
It. 380, set {18991. 

|8) Daanaeyi DA* v. Duy 7 1. A.. 

B. IS 11879). 
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other evidence 13 excluded from being used either as a substitute for such instru- 
ments, or to co??«rndtrt or alter them Tliis is a matter botli of principle and 
policy; of principle, because such instruments are m their nature and origin 


Where the terms of an agreement are reduced to writing, the document itself, 
being constituted by the •parties as the expositor of their intentions, is the only in- 
strument of evidence in respect of that agreement which the law will recognize, 
so long as it exists for the purpose of evidence ”(1) The very object for which 
miting is used is to perpetuate the memory of what 13 written down and so to 
furnish permanent proof of it. Unless the rule required the production of the 
docuHicnt. the heneht arismg from a written record of past transactions would 
be lost (2) See Introduction, ante, and Notes, post. 

p. 3 (“ Zlocnmen/s.’ ) s. 02 {Exclusion of eiidenee of oral agree- 

G. 3 (“ ment.) 

fi. G3 ('* iS«onf/nrp endenee.”) ss. 02 — lUii (AdmissibUihj of extrinsic evi- 

dence to affect doeumenis.) 

8 65, 06 (Crtica tn trAirt wcondory^it- s. Hi {Objection to oral ei'tdence as to 

denee is admtsnble.) matters in tcriting.) 

Steph Dig., Art. 00, pp. 184, 185 ; Taylor, Ev., § .'508—427 5 Best, Ev., 1 223 ; Ros- 
coe, N. P Ev., 1—4. 


COMMENTARY. 

Extrinsic The cases under the rule requiring the contents of a document to be proved 

admissible ’ bv the document itscU, if its production be possible, may be arranged in three 
to*uper- cfassos :(3) the first class containing all untings, other than tliose contained 
5ocume*nt. in the second and third classc.s, material to the issue, the existence or contents 
of which are disputcd.{4) This class is provided for by section G4, ante, which 
enacts that documents must be proved by primary evidence, except in the cases 
thereinafter irfentioned (5) The second and tliird classes are provided for by 
the present section The second clas.<i contains those instruments which the 
parties themselves have put in writing , and the third, those instruments wliich 
the haw requires to be in writing. As to the cases in which secondary evidence 
may be given, see sections G!), 06, ante. 

When it IS stated that oral testimony cannot he substituted for anv 

writing ' .‘.i — - *i - 1 ~t *•. i , 

must, 
and of 

always j, 

him, although they relate to the contents of a deed or other instrument wlticli 
are directly in issue in the c.ausc.(C) On this point the Indian Evidence Act 
introduces a stricter rule, orn/ admissions of the contents of documents not being 
admissiiite as primarj' hut only as secondnr)’ evidence (7) irritlen admissions 
of the e.'tistence, condition or contents of a document are admissible under 
cl (h). section Cj, ante, without notice, proof of loss or the bbe ; but they are 
onlv secondary and not primary evidence (8) .\ w itness may, however, give oral 

|t) 8l4rli>, Er., pp. 618, 635, in A«*A». (4) Tnjlor, E\., | 3(16. 

m/A CWl»r 7 '* T. rAi,»./y CAiir*. 3 AV. R., 68. CO (S) on!/, nnirt fo ». 64 i an<l Tojlor, K».. 

(J6M1. I 

(!) InIfoJ., 171, I7J, Sirph. Hi 2 , (6) Taylor, Ex., H 4I0. 411. 

pp. 181. IfH : !!.■•». i (?) S- K. o"'‘. 

(1) Tayl-^. y.r . I S'”- .Cl *'• 
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evidence o{ statements made by other person<< about the contents of documents 
if such statements arc in themselves relevant facts (1) As to the taking of 
objection to the giving of evidence excluded by this section, «cc section M4, j’ost. 

In the first place, oral proof cannot be substituted for the w ritten evidence Matters 
of any contract, grant or other disposition of property, which the parties have 
put in writing. Here the t\ ritten instrument m 
as the ultimate fact to be proved, especially in 

and m all cases of written contracts, the writing _ ^ ^ 

ties themselves as the only repository and the appropriate evidence of their 
agreement (2) In cverj’ country certain negotiations almost invariably take 
place before a contract is reduced to wnling , and it is usual that the terms of 
the contract should, with more or less accuracy, be agreed on verbally bbfore 
the written instrument embodying them is prepared But when a contract 
has once been put in writing and signed by the parties, the wntten instrument 

contains, and is, the only evidence of the co“* — * — •* ** * - — 

it the go-by, and foil back upon the original 
contract is not collateral, but is of the verj* 
consequently in all proceedings, civil or enn 

any degree upon the terms of a contract, the party whose witnesses show that 
It was reduced to writing must either produce the instrument, or give some good 
reason for not doing so. Thus, for example, if, in an action to recover land 


an action against a tenant for rent and non-repair and it should appear that 
the parties had agreed by parol that the tenant should hold the premises on the 
terms contained m a former lease between the landlord and the stranger, a non- 
suit would be directed unless tins lease could be produced. (6) When it was 
alleged that an oral agreement to pay was made when a pro-note was executed, 
It was held that the latter could alone supply evidence of the agreement, and 
since it was inadmissible through default in stamping no proof could ho 
tendered.(7) 


(1) S 144. port. 

(2) Taylor, Kr , | 401, Cit«l in Btnartut IMt 
T. Dhdhart 1M», 3 A , 717, 721. 722 (1881). 

(3) Jtmndai Kuharf r. Framf Xonitfjhai, 7 
Bom. II C. n. O. C. I. 45.08 (1870) i PUht 
Bfddt T. \tlayud<u,t'an. 10 M . 04, 07 (1888). 

(4) Sr« R. T Cwdlt Mnrlon, 3 It. A A , 500, 
pfT Ablx^tt, C. J. The priaciplra on «liich a do* 
cument u deemed part of the ewenec of any 
tranuction and contequently, the U*t or 
pnmary proof of it, arc thus taplamed by 
Domat — ” The force of written proof con*i*ta m 
thu: men agree to pnserec by vnlmg the re- 
roembranre of past eeents, of «hKh they «i»h 
to create a memorial, either with a ^KW of laying 
down a rule for their ovm gualaner, or in older 
to hare, in the initrument, a lasting proof of the 
truth of what u wntten. Thui contract! are 
written, in order to ptraeire the memorial of 
what the rcoitracting partiew ha'o prraenUd for 
each other to do, and to take for tbenuelrea a 
6a(d and immutaUo Taw a* to what hat Iren 
agreed co. So lewtameiiU are wntten, m order 
to ptTferre the rtnieinbrancr of what the party. 


who has a right to dapoee of his property, hw 
oidauied concerning it, and thereby to lay down 
anile for thegnidaoce of his heir and legatees. 
On the same principle arc reduced into writing all 
amtence;, judgments, edicts, ordinances and other 
matter*, which either confer title, or have the 
force of Uw. The wrilmg preserres unchanged 
for the mattera entrusted toil, and expmses the 
mtention of the partiea by tbeir own testimony. 
The truth of wnltm acta la established by'the 
mU theinaelTew. that w, by the inspection of the 
ongmaH ** — .See Domat ‘a Clr. Law, I_ 3, Tit. 8 

I 2. 

(5) Taylor. Lr , { 401; Lrirrr t. Palmrr, 

3 Esji.. 213. per Lord lUlilin ; fra* r. 0 

Bng . 33J, 4 M. h 1\, 299 S. C. , //rary T. JJ. 
of Uutmfcil,, Ir. CIr. II., 809. per Dicbanl. B. ; 
Tkitmiir w. .Correa, 8 Ir. Law H.. ISl ; Rudjt t. 
ifcCartXj. 4 Kl. 

(6) /».; Tomrr T. Potrer, 7 B. 4 C., 625; Jf. 

4 31 . 131. S. C. 

(7) Crago ffwwi t. Amir Ciend, 66 1*. IL, (1906); 
and are Astarai ffayl T. Aofruai Aia^l, 71 B. 
IL. (19UC.) 
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The same strictness in xequinog the production of the written instrument 
has prevailed where the question at issue was simply what amount of rent was 
reserved by the landlord, (1) or who was the actual party to whom a demise had 
been made, (2) or under whom the tenant came into possession ;(3) and in an 
action for the price of labour performed, where it appeared that the work was 
commenced under an agreement in writing but the plaintiff’s claim was for extra 
work, it has been several times held that, in the absence of positive proof that 
the work in question was entirely separate from that included in that agree-, 
ment, and was in f .ct done under a distinct order, the plaintiff was bound to 
produce the origmal document, since it might furnish evidence not only that the 

jrein, but also of the rate of 
*. On like prmciples where an 

'ere let by auction, a written 
le lease the landlord was held 
bound, in an action for use and occupation, to produce this paper dulv stamped 
as a memorandum of an agreement • • t - 
three brothers C, N d B, on the 1‘. 
recited that, some years previously 
with the exception of three houses, 

these houses among the brothers In a suit brought by C's widow for the reco- 
very of the house which fell to C's sliare, it was held that, although the deed 
did not exclude secondary evidence of the partition of the family property pre- 
viously divided, yet it affected to dispose of the three houses by way of parti- 
tion made on the day of its execution and, therefore, secondary evidence of its 
contents was inadmissible by the terms of the present section (6) 

The fact, that m cases of this kind, the writing is m the possession of the 
adverse party, does not change its character ; it is still the primary evidence of 
the contract , and its absence must be accounted for by notice to the other party 
to produce it, or in some other legal mode before secondary evidence of its 
contents can bo ieceive<l.(7) 

It has been held, however, both in England(8) and in this country, (9) that 
if a plaintiff can establish a primS facte case without betraying the existence of 


turning out to oe unstntnpeu ot insuiucicnuy stumped, lie must pay tlie duty 


U>i'>p $402. 1? MirtSsr I B 

a Ad . 2'J . AujurtnH \ . CAallu, 1 F*. R.. SeO. 
where AMcrwin, B . observed- “ You in *7 prove 
by parol llie rcUttou of Undlord and tenant, bnt 
withont the Iraie you riinnot tell abefber any 

(2) lb., K. s.llauyltn. 8 B. A C. 708 ; 3M 
& R . 426. S. C. 

(3) lb. , l»t r. Ilnrinj, 8 Bute., 233; I M. 
i Sc . 374, S. C. 

(4) Taylor, Lr , $ 40l ; Vincent T. Cele. 

il. 4 Sr , 2'.7, jer Dinl T* nlcnlcn ; 3 C. A F..481, 
S. C.J Ituiton V, CornU, 1 Howl. A L-, MS; 12 
M. A \S., 420, S. C. ; Jonetr. Ilmetll, 4 Ttewl . 
170 t Il'Ibnrd r. A'c/Arnr, S Jiir.. 71, Bad. C.. frr 
WlUiams. J. : Partnn \. Cile. 0 Jur.. 370. Bail. C , 
per I’atleMi. J,: ICC Petd r. Halit, 3t. A SI,, 
413; and r. Kitjifori, 14 C;m. B, 739. 

(31 lb., Pamtlmitnm v. Ilflriilg, SM. AK>I. 


44^ BoTTi’iollom y. TuxbrMje, it., 431. 

See also llaiikini v II orrr, 3 B. 4 C , 697, there 
\bbott, r J , draws the distinction between 
paper eigncd bv the parties or their agent, snd 
those which aro nnvigned. 

(A) A'ac3uliot2itn Oulabekanil y Kruhnabaitom 

2 U , 635 (1877) . see further M 
unrepstored documenti, and aa to unstamped 
doraments, Appeniiir 

(TJ Taylor, Et , { 404. 

(«l) Taylor. Ev.. { 404 . /feed v. Deere, 7 B. A 
C , 281 , Efsi-ess t. Ptnney, 8 Taunt., 327 1 Field, 
er V. /*iy, 6 Bing-, 332 1 II v. Tbe InkabllanU o/ 
PadtlnK, 4 B. A Ad., 208 j Marelon v, Dean, 
7 C. A r., 13 5 ilaynay r. A'iii;lr, 1 Ifsn. A Or . 
044, followed in the case cited in next nrle, 

(9} YeekKodaba! r, PamSinndra Tuiaram, 18 
n. 66, 74 (1893). 
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andpenalt 7 .(l) Inpractico what usually luippcns is that so soon os the plaintiff 
begins to give parol evidence of an agreement which the defendant know s to 
be in writing, objection is taken by the defendant, and the plaintiff is forced 
by the Judge to produce the agreement under penalty of havmg the parol evi- 
dence excluded (U) When the plaintiff’s case has been closed, the defendant is 
not to get rid of it by suggesting the existence of a writing wliich he is unable 
legally to produce, and on the subject of which he might have cross-examined 
the plaintiff’s witnesses. In the case last cited, the facts were as follows: — 


ty subject only to payment of the yearly rent- In the event of its being held 
that they were not perpetual tenants, they prayed tliat the defendant might be 
ordered to pay them Its. 7,000, the value of the buildings on the land. The 
plaintiffs made out a pnind facie case without showing, or its being shovim, that 
there was any agreement or lease. Before the case had concluded, however, 
a document was produced which was said to be a counterpart of the agreement 
of letting made in 18GG. It was not registered, aod was, therefore, inadmissible 
m eindence. It was not tendered, but it was shown to the defendant in cross- 
examination, and he denied that it was a genuine document. In this case it 
was held that, as the document was not referred to m the plaint, written 
statement or issues, and was not before the Court, the evidence should be looked 
as to ascertain the terms of the tenancy by which the plaintiffs and their 
predecessors in title held the propcrty.(3) 

Moreover, where the written communication oragreement between the par- 
ties IS collateral to the question in usue, it need not be produced Thus, if 
during an employment under a written contract, a verbal order is given for sep- 
arate work, the workman can perhaps recover from his employer the price of this 
work, without producing the original agreement, provided be can show distinct- 
ly that the items for which he seeks remuneration were not included therein ; 
as, for instance, if it clearly appears, that whilst certain work was in progress 
m the inside of a house under a written agreement, a verbal order was given 
to execute some alterations or improvements on the outside (4) So also the 
fact of the existence of a particular relationship maybe shown by parol evidence, 
though the terms which govern such relationship appear to be m writing. The 
section only excludes other evidence of the terms of the document. Thus, if 
the fact of the occupation of land is alone in issue, without respect to the terms 
of the tenancy, tliis fact maybe proved by any competent parol evidence, such 
as payment of rent, or the testimony of a witness who has seen the tenant 
occupy, notwithstanding it appears that the occupancy was under an agreement 
in writing :(5) and where a tenant bolds lands imder written rules, but the 
length of his term is agreed on orally, the landlord need not produce these rules 
in an action of trespass under a plea denying his possession, because such plea 
only renders it necessary for the plaintiff to prove the extent of the tenant’s 


(I) AqU tbis «TCii though ft ootii-e to produce 
the documcnt*_ht« been lerred on the plftintiff. 
Tftjlor, Er., { 404, ftnd c»«c» thm cited. 

(S) Tftjlor, Et., { 404. 

(3) lulvodohai ▼. RameXanim Tftluru", IS 
n.. 6S. 74 (1893). 

(4) Tftjlor. Et., { 405: BaHt, M. & 

M., 413. jer Lord Triiterdm ; cemiorated ea 
bj Pfttteftoift J., m /’nrfoft T. Colt, 6 Jor., 370, 
Bill. C. See riueeiii r. Colt, U. & M., 357, ud 
cftKa eited [a Tajicr, Et.. { 403, a. (1), 

W, LE 


(5) KtJar A'bIA T. fliir/ooiiRiMO l,k5e<, 34 W . 
n., 433 (IS75): £. T. Uolg TnnUy. UoU, 7 B. A 
O, «11 : I 51. & K.. 444 : ft. c.. Do* T. Uarvty, 8 
, Bug.. 339, 343; I M. & i.c., 374; t. e., Spttri 
«. ITiUMoii, 4 Craach., 398; Zleanen r. CVocitr, 
8 CienJ., 339, 344. 6tt, bowrrer, the otfter> 
Tftbuu of Beet, C. J., «B the cft*e of R. r. Dolf 
TWftifir, in StnlXtr t. Sorr, 6 Bug , 15S, 169 : 

aUo Tvyaam r. Knatiu, 13 Com. B., 233 ; 
Tftjlor, Et.. I 40S. 


30 



560 


DISPOSITIVE DOCUMENTS.' 




The same strictness in requiring the production of the written instrument 
has prevailed where the question at issue was simply what amount of rent ivas 
reserved by the landlord, (1) or who was the actual party to whom a demise had 
been made, (2) or under whom the tenant came into possession ;(3) and in an 
action for the price of labour performed, where it appeared that the work was 
commenced under an agreement m writing but the plaintiff’s claim was for extra 
work, it has been several times held that, in the absence of positive proof tjiat 
the work in question was entirely separate from that included in that agiee- 
ment, and was in f ct done under a distinct order, the plaintiff was bound to 

' r that the 
le rate of 

* ' where an 

, a written 

paper signed by himself contaimng the terms of the lease the landlord was held 

bound, m an action for use and occupation, to produce this paper duly stamped 

as a memorandum of an agreement * ’ i r . i 

three brothers C, N d B, on the V. 

recited that, some years previously 

with the exception of three houses, 

these houses among the brothers In a suit brought by C's widW for the reco- 
very of the house which fell to C’i share, it was held that, although the deed 
did not exclude secondary evidence of the partition of the family property pre- 
vioushj divided, yet it affected to dispose of the three houses by way of parti- 
tion made on the day of its execution and, therefore, secondary evidence of its 
contents was inadmissible by the terms of the present section (6) 

The fact, that in cases of this kind, the writing is in the possession of the 
adverse party, does not change its character ; it is still the primary evidence of 
the contract ; and its absence must be accounted for by notice to the other party 
to produce it, or in some other legal mode before secondary evidence of its 
contents can be received.(7) 

It has been held, however, both in Eng!and(B) and in this country, (9) that 
if a plaintiff can establish a prirnd fade case without betraying the existence of 
a written contract relating to the subject-matter of the action, he cannot be pre- 

1 1 j.r — j — * - . .1 .1 


<J) Ih., I 402: n T Mtrihjfr \ D 

4 Ad . 2'Jj r. CMln, i F». K., SCO, 

whfre AUlerson, H., : *' Yco may pro\r 

l>y parol tli' rdatiun of Inrxflonl and fraaot, bnt 
withont th" Ira*? yon cannot Ull nhclher any 
rent was due.” 

(2) Ih., R. /iViinfm, 8 B. A C.. 708 s SM. 
4 R.. 426. R. 0. 

(S) H. , Ihf T. //ori-y, 8 Bine , 23S; I >1. 
& Sc.. 374. S. C 

(4> Taylor, i:» , ! 401 . VinrtiU ■». CWr- 

M. 4 M.,"'.", j-rr Lonl Tinlcnlcn . 3 C. 4 P., 4RI, 
S. C.; Ilujfon T. Carnuh. 1 TJonl. 4 L.. Sttlj 12 
M. 4 IV., 428. 8. r. j Jontiir, lltotrll, 4 I)»«l • 
178 1 llrlbtril T. R'tplttit, S Jitr., 71, Bad. Cl, jfr 
IViUiame, J. : Rar/na v. Cilt, 6 Jar., 370, Bad, C , 
per raltr»f»i. J.s »or RrtJ v, Batt*, M. 4 51., 
413; and Edit t. AViiy>/«rd, 14 C.-at. B.. 760. 

(31 Ih., R'imVv'rtnm V. Ilnrftljf. 2 51. 4*^1. 


445 Sre Ram^ollom v. Tunbridge, ib., 434. 
Stt also Uaukini v n nrrf, 3 B. 4 C , 697, there 
Abbott, r J , draus the distinction between 
paper signed bv the partus or their agent, and 
thosD which a™ onwgned. 

(«J Kachubatbin OuMjrhand v 

2 B , 635 (1877) . «e further as »» 
unregutcred documents, and as to unstamped 
documents, .Ipprndir. 

(7) Taylor, Ev., } 404. 

(R) Taylor, Er., $ 404 j Reed v. Deere, 7 B. & 
C., 201 , Bitiene t. Pinntij, 8 Taunt , 327 ; fnU. 
tr r. Jhty, 6 Bmg-, 332; R. ^ The Inhahilanle o/ 
Paietoic , 4 B. 4 A(L, 208, Slaretm v. Dean, 
7 C. 4 P., 13 : Magnayv. Knight, 1 Sfsn. 4 Or, 
044, followed In tlie case ritnl in next P(de. 

(9) } e<Aira(^i6a> v. RamAnndra Tulnram, 18 
». 66, 74 (1893). 
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aDdpcnalty.(l) In practico what usually happens is that so soon as the plaintiff 
begins to give parol evidence of an agreement which the defendant knows to 
be in writing, objection is taken by the defendant, and the plaintiff is forced 
by the Judge to produce the agreement under penalty of having the parol evi- 
dence cxcluded.(2) When the plaintiff’s case has been closed, the defendant is 
not to get rid of it by suggesting the existence of a writing which he is unable 
legally to produce, and on the subject of which he might have cross-examined 
the plaintiff’s untncsscs. In the case last cited, the facts were as follows : — 
The plaintiffs alleged that in 18G6 the defendant’s father had let land to their 
predecessor in title in perpetuity on iazendari tenure for bmldmg purposes, sub- 
ject to a certain rent. Theycomplamedthatthe defendant sought to eject them, 
and they prayed for a declaration that they were entitled to the land in perpetui- 
ty subject only to payment of the yearly rent. In the event of its being held 
that they were not perpetual tenants, they prayed that the defendant might be 
ordered to pay them Its. 7,000, the value of the buildings on the land. The 
plaintiffs made out a primd facie case without showmg, or its being shown, that 
there was any agreement or lease. Before the case had concluded, however, 
a document was produced which was said to be a counterpart of the agreement 
of letting made in 18GG. It was not registered, and was, therefore, inadmissible 
in evidence It was not tendered, but it was shown to the defendant m cross- 
examination, and he denied that it was a genume document. In this case it 
was held that, as the document was not referred to in the plaint, wntten 
statement or issues, and was not before the Court, the evidence should be looked 
as to ascertain the terms of the tenancy by which the plaintiffs and tbeir 
predecessors in title held the property .(3) 

Moreover, where the written communication oragreement between the par- 
ties is collateral to the question in issue, it need not be produced Thus, if 
during an employment under a written contract, a verbal order is given for sep- 
arate work, the workman can perhaps recover from his employer the price of this 
work, without producing the original ogreement, provided he can show distinct- 
ly that the items for which he seeks remuneration were not included therein , 
as, for instance, if it clearly appears, that whilst certain work was in progress 
in the inside of a house under a wntten agreement, a verbal order was given 
to execute some alterations or improvements on the outside (4) So also the 
fact of the existence of a ■particular relationship may be shown by parol evidence, 
though the terms which govern such relationship appear to be in writing The 
section only excludes other evidence of the terms of the document Thus, if 
the fact of the occupation of land is alone in issue, without respect to the terms 
of the tenancy, this fact maybe proved by any competent parol evidence, such 
as payment of rent, or the testimony of a witness who nas seen the tenant 


in an action of trespass under a plea denying his possession, because such plea 
only renders it necessary for the plaintiff to prove the extent of the tenant’s 


(I) \qJ tbiii evru though o oolite to prodore 
the document' hk< been lerrcU on the |4amtill 
Tftjlor. Er.. | 404. nnd ciKi there cited 

(S) Toylor, Et.. { 404. 

(3) } eeliradaSai t. Ramcianira 7»ltiram, IS 
B., 66. 74 (1893). 

(4) Toylor, Et., { 405 ; Rtid t. . U. « 
M., 413, per Lord Trnterdra : commeotni oa 
by PottcooiH J., m l’arto» r. CUi, 6 Jur, 370, 
Bad. C. See riaceai T. Cede. U.& M., S57,»ad 
eaaeo cited In Taylor, Ec., { 403, «. (1). 

W, LE 


(5) Ktdar Xalk c. ^Ivr/ooaiixea Ltbu, 24 U. 
IL, 423 (1875) ; £. t. i/tdy Trinity. Z/aU, 7 B. 5. 
C., 611 . I M. t It., 444 . a. r.. Doa t. Uerrty, 8 
Bmg., as, S4S. 1 M. a t.c., 274. a. e., Spitrr 
t. Wi/noH, 4 Craneh., 308: Dennett e.Croeler, 
B Green]., as, 244. Jfee, boveTcr. tke obacr. 
TotMtia of Beat, C. J., on the cue o( R. r. Jioly 
ninety, m Sirctier T. Rarr, 5 Bmg., 15S, 169 : 
«ea alao Tnynane r. Raoteiee. 13 Coo. B., 2a ; 
Taylor. Er., | 403. 
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term, which, having been agreed to by parol, does not depend upon the written 
rule (1) The fact of partnership may bo proved by parol evidence of the acts 
of the parties without producing the deed.(2) And the fact that a party has 
agreed to sell goods on commission may be established by oral testimony, though 
the terms respecting the payment of the commission have been reduced mto 
writmg.(3) And in the undermentioned case it was held that there is nothing 
in this section to depart from the rule of English Law that in an action on a 
\TTittcn contract oral evidence is admissible to show that the party liable on 
the contract contracted for himself and as the agent of his partners and that 
such partners are liable to be sued on the contract though no allusion is made 
to them in it (4) 

Parol evidence will be admissible when the writing only amounted either 
to mere unaccepted proposals or to minutes capable of conveying no definite 
information to the Court, and cotiM not by any sensible rule of interpretation, be 
construed as memoranda, ichck the parlies themselves intended to operate as fit 
evidence of their several af^ree/nents-fO) Section 91 refers to cases where 
the contract has, by the intention of the parties, been reduced to 
writing (6) 

So where at the time of letting some premises to the defendant, the plain- 
tifi had read the terras, from pencil minutes, and tlie defendant had acquiesced in 
these terms, but had not signed the minutesf?) and where, upon a like occasion a 
memorandum of agreement was drawn up by the landlord’s bailiff, the terms 
of which were read over, and assented to, by the tenant, who agreed to bring 
surety and sign the agreement on a future day, but omitted to do so ;(8) and 
where m order to avoid mistakes the terms upon wluch a house was let, were, 
atthetimeofletting, reduced to wilting by the lessor’ 6 agent, and signed by 
the wife of the lessee, in order to bind him ; but tlie lessee himself was not pie* 
sent, and did not appear to have constituted the wife as his agent, or to have 
recogmzcd her act further than by entering upon and occupying the premises ;(9) 
and where lands were let by auction, and a written paper was delivered to the 
bidder by the auctioneer concermng the terms of the letting, but this paper was 


terms of the hiring but neither party signed tlie paper, nor did it appear to have 
been read to them ;(11) and where the document in question was not a prorais- 
aory note or bond or acknowledgment of debt but appeared to be nothing more 
than a mere memorandum or note drawn up between the parties as to a trans- 


(I) Tftylor, Ev.. ] 403, //«y t. 

«e X C., e-"’! ; C.. e Scott, IS« 

{2) Aldtrion >• Clay. 1 Stark. 11 . 403, }«r 

Lord Kll'-nboroiigh. 

(3) Wkafidd r. Uland. IS M A IV. 

.Sr« L-XfianOlton OU T^- 

(1) rtKldfaJuttviA Chfilif «. GoiinJitraivlm 
XaUu (1008). 3l M., 43 

(5) Ta>lor. T.r. , 1 40S. 

(6) BnllhaSar I’rotnS r. Makaratoh o/ Bdta. 
O A., 331, 3SS (1887); .lamu A>m t. firmalk 
Boy, n 0 , 177. Brt rltnl bl ivXe to ■ 92 
pod. 

(7) Tajlofi Et., I 40® ; Trtvhut r. Ictobtrt, 
20 A. & It. 407: • c ,3 r. A D., 67at{)e« Aim* 

V. nrpini. an. a a, ces; t. c.. sd. a it..S8*; 

asd Ddkdl r. /-/meoirr, 3 M. A Gr.* 119, «Iimc 


th« (V>urt hild that vrittrn proposals made 
IM.’Qdj/):; a negotiation for a Irnancy might l« ad* 
mittiil «ilbout a stamp as proving one step m 
the rvldCDce of tlio contract 
(8) lb. , Ilni » CartimjhI, 3 B i 0., 3iS- see 
//Birliiif V. ftarrr, 3 B AC, 600. s.c , 3 D A 
K . SIC. 

I®) Ib.i It. St. Jlorim, Ltictder. 2 A E., 
210; a. f . * X. A M , 202 

(10) Taylor, Et., { 406, liamtlxitlcm t, T«a« 
bfilgt , 31 A Sr] , 434* t'ro Aomstrt/c/m r. 
J/erfry. 2 31. ASil , 415, titrd Taylor, Kv., 40.’. 

(11) /A r. HroaWr, 3 A. A B , 8J4 A'r* for 

other mstanrrs, /ayrflin T. Lta. 2 Camp., 621 j 
ArfMoa V. /ff-irl-, 4 Esp , IM ; t. limit, 1 

a A 1’.. 6. 
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•iction which Imd just been settled between them ;(1) in all these instances the 

P .* » » 1 .4. 1 j— *i - i - _t 1- j 


deuce can be given, this section does not prevent extraneous evidence as to 
consideration and that a landlord may prove the improvements in considera- 
tion of which an enhanced rent was njireed on.{2) 

On the same principle it has frequently been held that, where the action 
IS not directly upon the agreement or non-pcrfonnance of its terras, but is in 
tort for its conversion or ’ ‘ ‘ . • , . . • ^ 

evidence descriptive of i ■ 
produce the document i 

produce it without notice, the plaintiff is not hound to put it in, but may leave 
his adversary to do so, if he tliink fit, as part of his ca3c.(4) For, as has been 
observed for the purpose of identification, no distinction can be drawn between 
written instruments and other articles, between trover for a promissory note and 
trover for a wagon and horses.{5) 

The same rule prevails in criminal cases; and, therefore, if a person bo indict- 
ed for stcahng a bill or other written instrument, its identity may be proved 
by parol evidence, though notice to produce it has been ser\’ed on the pnsoner 
or his agent.(O) If, however, the indictment be for forgery, and the forged 
instrument bo m the liamls of the prisoner, tbe prosecutor must serve mm 
or his solicitor with a notice to produce it, before lie can offer secondary 
ovidence of its contents (7) 

The next class of cases m wluch oral evidence cannot be substituted for the Matters 
writing are those in which there exists any tiistrument u‘li}ch the laic requires *^5 

be Di Wfritiny. The law having required that the evidence of the transaction MOueei % 
should be in writing, no other proof can be substituted for tliat, so long as the 
writing, wluch is the best cndeuce, exists (8) Tlie words in this section “tn 
all eases in uhich any matter it required by laic to be reduced to the form of a 
doeument" indicate tlus class, some of the cJwef instances of which in India 


been speciallv pro\aded for.(16) The Code of Cnrainal Procedure, liowever, 
has expressly provided for the taking of oral evidence of statements made by 
acxmscd persom when tin* writing is informal It provides that, if any Court 


(1) Vdtt Vt<aJha \ llli/timnjin. I AH I, J.. 
431 (lOlM). 

(2) I'nJxU Chnn Im \ tktray .Ih 

UfW). 31 C. 607 (S Prohal ChftKdro r Chnaj 
.m, 11 C. \V. N . 62). 

(3) 4 T»uut , 86S. //oir\ Hall. 

M Ekst , 274 UurUrr t. Jarrnl, 3 B & T. 143. 
Heady/ Gam'de, 10 A & , 5‘I7 . Hm \ 

Brute, I Day. lOO The rea/U v HJl/mit, 11 
Johiu., DU , .IS s.eau SSerts^, 6 Serg. & R , IM 
Tbr»» rwn oTprrulu tow^ii ». 1 R*p.. 

50 

(4) \ Sn<!l. 1 SI J> Rob.. 2, /-er 
Lonl TmdrrJori 

(5) JMf T. roytr. 1 Citnp., 143, /ur Nr J 
MuieheU. 

(6) ft. T 


aoo, u « 

(7) K > llatrrlh, 4 C ft 1* , 214 , r*T I’atke, 
J.A V ftlMmoRa.l R , 4 1 ,1. .SreTkjlor, 
E«., i 40». 

(8) Taylor. I « , { 39n 

(9) Set FVU, Kv . 417. 418 

(10) n\ IVIVadr, O X.\, tr 4— C, pj. 826— 
828. O \LI. r 31. p 1271 

(11) lY. lY Co(lf-,i 367. 424, 511 N-o Iona 

Y 5 C W X , 670 (ll«H). . » c , 2S G, 

bS9. 

(12) ClT lY «cdr, O .Min. rr 6—14, pp. 
817-828. 

(13) <> lY CoJr. M 334-362. 

(14) Ji.. %. 164 

(15) Ji., o. 364. 

(16) fVU. Kt., 418 , tee T»}lur, Et., } 4<0. 


r. .4icW«, 1 Lf*., 2W, 2»7 
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before which a confession ot other statement of an accused person recorded, 
or pureorting to be recorded under section 164 or section 364 of the Criminal 
Procedure Code, is tendered in evidence or has been received in evidence, 
finds that any of the provisions of either of such sections have not been 
complied ivith by the Magistrate recordmg the statement, it shall take evidence 
that such person duly made the statement recorded ; and notwithstanding 
anything contained in the section 91 of the Evidence Act, such statement 
shall be admitted, if the error has not injured the accused as to his defence 
on the meiits.(l) These provisions apply to Courts of Appeal, Reference and 
Revision. Section 533 of the Criminal Procedure Code modifies, therefore, 
as regards confessions, section 91 of this Act. It does not, however, apply 
when no attempt at all has been made to conform to the provisions of 
sections 164 and 364 of the Code,(2) and though it was doubtful whether, 
under the Code of 1882, it contemplated or provided for cases m which there 
had been not merely an omission to comply with the law, but an mfraction 
of it, yet under the present section, as amended by the Code of 1898, it sejms 
that omission to comply with any of the provisions of section 164 or section 
364 would he remediable (3) If a document framed under section 164 of 
tbe Crinunal Procedure Code is madimssible owing to a non-complianre with 
the provisions of the law, the Court must proceed under section 533, if the 
defects are curable by the provisions of that section. If they are uot so cured, 
the document recording the confession is inadmissible and no other proof of 
the confession can be given.(4) When a confession is inadmissible under the 
provisions of the Criminal Procedure Code, oral evidence to prove that such a 
confession was made or what the terms of that confession were, is also inad- 
missible by virtue of the terms of this section (5) No similar provision is 
contained in the Codes of Cnmmal or Civil Procedure for the rectification of m- 
formally recorded depositions of teitnesses. It is clear that when depositions 
are required by law to be recorded in writing no evidence may be given of the 
statements of the witnesses other than their recorded depositions or secondary 
evidence of the contents of depositions where secondary evidence is admis- 
sible. It is further submitted that, if depositions are informally recorded 
they arc not admissible in evidence is excluded by tbe terms of tlus section 
Thus a failure to comply with the provisions of sections 182, 183 of Act X of 
1877 (Civil Procedure) in a judicial proccedmg has been held to be an mformaiity 
which rendered the deposition of an accused inadmissible m evidence on a 
charge giving false evidence based on such deposition ; and under the present 
section no other c^^dence of such deposition was admis3iblc.(6) But where the 
jaw cither does not requiietbc statements of witnesses to he reduced to writing, (7) 
or merely rcqiurss tlie substance of the evidence of witnesses, (8) or of wit- 
nesses and parties called ns witnesses to be recorded ; in the first of these 


(1) Act > of IB5S, Cr. Pr Col<-, » 535. Stt 
fiiit {.ftrABrapli of nntcii to »•. 31, 33, ohIc; (f. 
H. %. /iuJ, 1 Sf. i II , iro , V. Chnriojhfr. 2 
C. K., Wl. 

(2) J: t. l.•fOm,95I,2’4(18^0);.P.T.^l»J»lI. 
23 D., 221, 228 (1898), 

(3) Jai .Varoyo* T. if, 17 C, 662, 671 (I890>, 
■louLtnl in LaifMnnd r if, 18 C. UO <1691); 
<IL»»coW from in il. t. I mtow Balaf, 21 B. 
405(1896)- if. V. i?oyo«. 23 B , 221, 225 (1898), Jn 
«li!ch It «rK> (Aid t),rr« «Af no grouiul (or * idn. 
■latmrtion leturcn c»niMl<n* to roin[lj «ltli 
tlio Iaw AQcl InfrACtlou* o( it. 

( 4 ) Jai .VatayiH y. 17 C., 6 o 9 . 

<S| B. 1. Boi Bo/on, to Bom. If. IL, ISO 


(1873). u. Shnyn. I B, 210 (1876), B '• 
rirom. 0 M , 224, 220 (18881 
(«) B T. J/cyorfet O&Monii, o O . 762 (IS31): 
anl«Mif. V J/unyut Dom, 23 U. R., Cr,28 (1875). 
and Han Churn SirjH > i? (lllOO), 4 C tV. N . 
249, bat the failuro of the Civil Court, la a cAfi* 
of (8 rjury to make a memorAnduDi of the evi- 
dence of the accuncl ohen ciarmncd Ix'fore it 
dot* not vitiate the derotutioDn, if the evulrnre 
Iteelf «u duly recorded in the language in which 
itvAi delivered m *uch Court. In the matter of 

Btharta Loll. 9 W. R , Cr., IH (1868). 

(7) Cr. IV. Cwle. t. 203. 

(8) lb., u. 204 . 355. 
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cases oral evidence of such statements would ho clearly admissible as also upon 
principle in the second ease, of such statements os had not been recorded, such 
evidence not being in cither ease excluded by the terms of the present section. (1) 

Section 161 of the Code of Criminal Procedure does not make it obligatory upon 
a policc-oflScer to reduce to writing any statements made to him during an in- 
vestigation. Neither that section nor section 91 of this Act renders oral evi- 
dence of such statements inadtni3siblc.(2) Previous conviction should, having 
regard to the provisions of section 91 of tho Evidence Act and section 511 of 
the Code of Criminal Procedure Code, be proved by copies of judgments or 
extracts from judgments or by any other documentary evidence of the fact 
of such previous convictions.(3) 

Ackmowledgmcnts extending the period of limitation must he made in writ- 
ing signed by the party against whom the property or tight is claimed or by some 
person through whom he dcrivestitle or !iabihty.(4) Wlien the writing contain- 
ing the acknowledgment is undated, oral evidence may be given of the time 
when it was signed ; hut oral evidence of its contents will not be received. (5) 

Although the Limitation Act so provides, still this last provision was not meant 
to exclude secondary evidence of the contents of the acknowledgment under 
section 65 of this Act, when a proper case for the reception of such evidence is 
made out (6) 

Agreements made without consideration ,(7) contracts for reference to ar- 
bitration ,(8) mortgages when the principal money secured is Bs. ICX) or up' 
wards ;(9) leases of immovable property from jear to j-car or for any term 
exceeding one year or reserving a yearly rent must be in writing (10) The Sta- 
tute of Frauds (29 Car. II, C. 3) was introduced into India under tho Charter 
of 1726, but was formerly only in force in the Presidency Towns, though it ap- 
plied perhaps also to Bntish-born subjects in the Mofussil ',(11) and it seems 
that within those towns it applied to European British subjects only.(12) But 
sections 1 — 14, 17 of that Statute necessitating ivriting in certain cases has now 
been repealed by 'the Indian Contract Act. Gifts of immovable property ,(13) 
wills;(14) and trusts of immovable and (except in cases whore tho ownership of 
the property is transferred to the trustee) of movable property must also be 
in writing (15) 

First ExccfUon is in accordance with the English rule on this point. Due Exception 
appointment may fairly be presumed from acting in an ofTicial capacity, it being 

(1) See anti, first pure of noU^ to >. 33 eod (0) fAom&u Haih t. Ram CXvndro, 12 C., 

•tt cesos ciW in Tejlor, Ev , | 410. 207 (lOM). na;»l«n t. Kaixr BmUK 13 C., 2D2 

(2) K s Vtamchand KapurcTiani, 11 Bom (1880). CAoUh Virarnyan, IS M., 491 (1802), 

II C n , 120 (1874) contro Ztula^ata Sahrlt v Molxdiv Raltnd’t, 12 

(3) I’iM.iir.fl.SC W N ,070 (1901). • c, n. 268(1887). 

28 c . 689 (3) Act IX of 1872 (Contrnct), i. 28. 

(4) On the eubjrcl of such ecknonlrdK'nrnls, (S) /6, e. 28, Exception (2). 

see .Snnlukirof Makania v LaLhilanta Hahanta (0) Act IV of 1882 {Treastcr of I’TOperfy). 

(1008), 33 C, 813 (when a debtor ran ttiile, • 09. 

*n mdorsemrnt mmly signed by him is not (10) Jb , ■. 107. 

cnouEh). Amii Lol 5oA« V Rothan iKbtj/, 13 C (U) itaHia PtUai y. II frtrfii, 1 Mad II C 

" • N , 107 (rSret of part payment appranog U IS , 27 (1802). 

hanilaritmg of mortgagor). Dharam Z>at T. (12) Bamdatlt t. C’ikniasoot Baiyrnm, 1 Ind. 

O’oajo Dtn (1907), 29 A . 773 (such part pay- Jnr . O. 8 . 71 <lB62) 

Ri-nt must appear in debtor's handantnig), (13) Act 1\ of 18S2, s 1S3. 

Jttj'il Kiihettt V. /'iilAr-siif.din (]9i<7), 29 A.. 90 (14) Act X of 1863 (Indian Succession), s 30, 

(the person msking an aeknouledgmrnt nerd exlcodod to Umdna, Ac , by Act XXI of (870 

not have an interest at that time) and Cuf'ind iJtas An extepticD exuts in the ease of pnrileged 

«. .^ar)H Boj (lOilS), 30 268 (such acknoa- irilla, «s« a. 63, it As to chantsUe leqoeetl, 

le<lgment toast contain an express |,romise to x. S&., lOS. 
r 'yh (15) Art II of IgS* (Tm-u). s. 5 

(3) Art XVl of i(i>H.s. 19 (fjmitaticnV 
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very unlikely that any one would iutiudc himself into a pubhc situation, wliicli 
he not authorized to fill ; or that if he wished, he would be allowed to do so. 
Sec p 623, ante. 

AVills mhnitteJ to probate tn British India may be proved by the probate. 
Upon proof of the will a copy thereof under the seal of the Court is issued and 
the original willis retained. This copy, which is called the probate, is secondary 
evidence, but is made admissible by the terms of this section. The Avords in 
italics were substituted for “ under the Indian Succession Act ” by the amend- 
ing Act XVIII of 1872. It was held prior to this Act and subsequent to the 
passing of Act XXI of 3870 (Hindu Wills), that the effect of the Hindu Wills 
Act, which makes (among others) sections 180 and 242 of the Succession Act 
(X of 1865) applicable to Hindus is to make the probate of the will of a Hindu 
evidence of the contents of the wnll against all persons interested thereunder (1) 
The decision last cited turned upon the interpretation of the Acts ahovemention- 
ed, and was contrary to the rule previously followed, according to which probate 
of the will of a Hindu was evidence only so far as a decree of the Court granting 
it would be, namely, between the parties and those privy to the suit in which 


to probate in England or Ireland, may be proved by the probate under the 

f rovisions isf section 82, ante, or by any other means avuilalne m England and 
reland, and in this country by the terms of that section Probate or letters 
may amongst other modes 6e proved in England by production of the document 
itself when the seal will be judicially noticed, or by a certified or examined copy 
of the Act. Book or Registcr.(4) The origmal will can under no circumstances be 
admitted in England to prove title to personal estate ;(5) though ciliter ivheu 
required merely to prove a declaration oy the testator or to construe the will. 
Probate is not only conclusive proof again-st all persons of tile contents of the 
will, but also of its validity and of the legal character conferred upon tlio 
executor.(G) 

Erplan- Further in the undermentioned case it has been held that the general rule 

ation <l) j'n section is subject to the exceptions laid down in sections 95 and 96 
post (7) 

See Illustralions (a) and (b). A contract or grant or otlier disposition of 
property may as well he executed by several as by one document, as in the 
familiar instance of a contract the terms of which arc to he gathered from a 


(1) Braiannfli lit'/ t. Atutjiilamatfi fM**, 

8 B. L. R., Cns. 214. 218. 219. 220 OS'D- 

(2) S?,nro Jlif"! T. PMfo Dot. I B. 1. K . 
O. C.. 24 (1807); »na !«• Snmatt JaiMi r 

Ci'UIrrjtr, 2 H. R , O C. J , 1 (1866). 

(3) Fu-l). E^.. 421. 

(4) Fit T»yIor. Ev . (J 1888. 1890; Ronfcw*. 

N' V. Et., 117, llS; rliir«ni, F».,3nl Rl., 499, 
3-10-302. 14 Si 18 lie.. C. 98, ». 14: lySO an 
\ IP . 77, I. r . *II I'lotaip*. (pttpn of xlmiDif- 
• ollipf in>tniniPnlt»iMlr*'«ipli- 

flpkiicrfiii 4n<l cn[iwi thprrof rmiartlTrly, par- 
pnrtms tn l.n (Pklpil «l(li koy M-of of the Court 
pf I'roUtp. rbnil, in ntl j>ait« of tbe United King- 
dom. !<• rpppi«-r»1 In prtilpnrp withont forlhw 
prrwf IhrrK'f. 

{SI r. 


llHMt. fl fli. D.. 243 

(«) S. 41, Il’Airlrr % 7 H. I- f , 

120, 124; ronrJn t. Conthn, I.. 15 , 11 App. ('ll*-. 
841 . Hr .Vom v. CoiKha, L. R , 29 fli. D , 268 : 
«« Taylor, K,-.. |; 1750—1761 . l-hipjoti. Et . 
3rd Ed , 390—302 ; Rpk-op, K. P. Ev., 201, 2l)2 ; 
Coolp** Prol'afp, lOU. Ed. 352—336; Willmnu 
*«i rTPCulort. 369, fl5«-677. 1002—1003. A» 
to IVobnlp nf \\ illn lo«t nr dpi>troy*d, »r« Art X 
fd 180.7. M. 208,- 209 ; tlip rpniarki on f1i«e ite- 
tirm» in Iifld, Ev„ 421; and CHandrr v. 

Dogamry Jjthra, 8 C., 804 (1882) , i. e , 11 C. 1.. 
in. 138. 

(7) A'ornppo 0<widatt r. Thoj’pnla G-.VfJa’r 
(1907), 30 M., 3971 •nd Ann/n./n v. M.i'ri- 
4 1. n.. 871. 
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series of letters pastin': bct\\ccu the patties.(l) Tliis section necessitates the 
production and proof of all the originals, except when secondary evidence is ad- 
missible, in which case secondary evidence ot all the originals must be given. 

A broker is often spoken of ns a middleman or negotiator between 
parties. He frequently acts na the agent * ♦ 

IS like that of a proxy, a factor or agent, 

being employed by persons who have oj ^ ^ , 

were agent for both the one and the other to negotiate the commerce or aSair 
in which he concerns lum«clf. Thus his agreement is twofold, and consbts 
in being faithful to nil the parties in the execution of what every one of them 
entrusts him with But primarily he is deeme'd merely the agent of the party 
hy whom he is originally employed. Thus to make the other side liable to pay 
him brokerage, it must be shoivn that he has been employed by such party to 
act for him, or that in the contract such party has agreed to pay the brokcrage.(2) 
A broker, when he closes a negotiation as the common agent of both parties, 
usually enters it in his business-book and* gives to each party a copy of the entry 
or a note or memorandum of the transaction- The note Mliich he gives to the 
seller is called the sold note, and that which he gives to the buyer is called the 
bought «oIe.(3) 

It has generally been hold that bought and sold notes, though not nece'<- 
sarily constituting the contract, do, as a general rule, constitute it (4) But as 
pointed out by Erie, J , in Sieieirright v Archibald.{&) The form of the in- 
. 1 ^ — ri — - *»— » *v— . -ygjg intended to constitute a contract 
from the agent to tlie principal of that 
The buyer is informed of Ins purchase, 
the seller of his sale, and experience shows that they are varied as mercantile con- 
venience may dictate Both may he sent, or one or neither. They may both 
be signed by the broker, or one by him and the other by the party The names 
of both contractors may be mentioned, or one may be named and the other 
described They may be sent at the time of the contract or after, or one at an 
interval after the other No person acquainted with legal consequences would 
intend to make a written contratt depend on separate instruments, sent at 
separate times ot in various forms, neither party having seen both instruihonta. 
Such a process is contrary to the nature of contracting, ot which the essence is 
interchange of consent at a certain time ’ 

According to the law of England by which, under the provisions of the 
Statuti ' — .---I. certam cases of sale of goods, 

bought tute a sulTicient memorandum 

under nt out the distinction between 

making a contract and a memorandum show mg that a contract has been made.(7) 
WWle there, as in this country, evidence is not ordinarily admissible to vary a 
contract reduced to writing, in the case of a memorandum, on the otlicr hand, 
evidence is admissible to show that the document docs not duly record the con- 
tract, or that no contract was in fact concluded (8) Though {as pointed out in 


St.atutc such new contract could not W provwl by parol cvidciuc Thcjeforc 


(U Sm .lU<m T. Bnntll, 3 T»uut.. US. kai 
ru»« ritKi ia Taylor, Er., } lOM 

(t) JiBsfo'fol Corfemtioa of iJ^toy ». Cm~ 
rtrjf SO B., IS4, 1S9, 130 (18M). 

(3) Stt Brn)»min oo { STS; «l>m tb* 

TtrvtKV ot tSr** oetr* otr ; WtoHoo, 

F.T., I 75. 


H) Stt oa orttrlr m nhich tli* ia dta- 

ni»rd ia 8 C. tv. X., cvxxz. (rzxxrui. 

(0) SO L. J , Q. B.. 8S0. 

(8) Srr Clarton r. Fkaie, » B L. B., 3*5 (1 HTS) 
I?) />taa t. Srimitli Eojr. 17 C., 177. 

I®) il«*My T. Dent /’•ywr, 4 A. C., 330. toii 
•oo Jam'* T. Strridjt, 8 CL., 580. 
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a plaintiff who repudiated the boi^ht and sold notes ran the chance of losing 
all rights under the contract, nnless he had other documentary evidence of the 
description which would satisfy the Statute. Therefore in cases where material 
discrepancies have been discovered m the bought and sold notes the plain- 
tiff’s action has been dismissed for want of statutory evidence, the memorandum 
being, owing to the discrepancies, reduced to a nullity. In this country, how- 
ever, the Statute of Frauds does not apply, and a contract for sale of goods can 
be proved hy parol (1) There may be a complete bmding contract if the 
parties intend it, although bought and sold notes are to be exchanged or a mere 
formal contract is to be drawn up (2) 

When, however, bought and sold notes have been exchanged, it has been a 
’ ' been expressed, whether they con- 

extent, if at all oral, evidence is 
he case last mentioned the notes 
}£ the contract actually entered into 
\7as allowed to he given. It has also been held that bought and sold notes unob- 
jected to may be evidence of the contract, but they do not necessarily consti- 
tute the whole contract.{3) Subsequent decisions, (4) however, treated the 
bought and sold notes which were tendered in evidence in those cases as con- 
stituting the contract between the parties and so precludmg oral evidence. 
Hecently the rule, after consideration of the Privy Council decision of Come v. 
Remfry,{5) has been stated by the Calcutta High Court to be that when parties 
who are merchants enter into a contract which is evidenced by bought and 
sold notes, the presumption is that they intend to be bound by the contract as 
expressed m the bought and sold notes, and by that only. This, however, is 
a presumption which may be rebutted by clear evidence.(6) The Privy Council, 
however, in dbposmg of the appeal in the last mentioned case, held that bought 
and sold notes do not constitute a contract of sale, but are mere evidence which 
may be looked to for the purjKiW of ascertaining whether there was a contract 
and what the terms of the contract were. The right of the parties do not de- 
pend either for constitution, or for evidence, on the bought and sold notes 
The High Court upou the original trial bad found that through fraud the notes 
did not express fully and correctly the arrangement actually made. In this 
finding of fact the Privy Council agreed. On the assumption, therefore, that 
the notes constituted the contract, it would have been open to them to have held 
that oral evidence was admissible under s 92, by reason of the fraud wlach 
had been proved. The Judicial Committee, however, in conformity with the 
opinion expressed that the notes do not constitute but are evidence merely of 
the Contract, held that the case was not touched hy section 92 of this Act (7) 
Oral evidence being admissible as to the terms of the contract and the notes 
being regarded merely .is a piece of evidence like any otlier, the only question 
b as to their value. This musl; depend upon the circumstances of each case. 

In some instances the notes may be of little value. In otlier cases, particularly 
where they have been accepted and signed by the parties, tliey may be of great 
weight. 

(1) DuiTrt rmtd T. Ltl, 8 C. IV. N., (10011 The rurli.r Tnvj Cornell d'cition 

180 (11)01) Cmr*« v. Hem/ry, O Moo J A . US (1810) . the 

(2) Chrinn ». Skaie, 0 Tl. I.. It . 215, 252 eorttjclne'i'’ of whiih qucstionwl m Htyu-orth 

(1872). T ATn*?*/. 33 L. .1 f I’.. 2‘)8 (1804) , ipiorfd in 

(3) Jumna piun t. Prinalh Hoy. 17 C. 177 Ctirfon Moa-, 0 11. 1_ R., 215 (1872): Ah 

(IMO). T5«i« T. MoUha Chrlly. 4 C \V. N , 453 (in which 

(4) Join Hai r. JHaUann StinJf, 17 C., 173. tbefacti were lompvhftt (imiUrto Uiuin in Covlt 

Unlli ». Kanamnti Faan], 14 It. W? (1890). T. Kemiry), *nd In t)ip Priry (Viuncil Uecl* 

(5) 3 Moo 1. A , 418 (1810). ••<«. Ihooch rxpnwly rcferTMl to the lliRh 

(8) Ourya t. Phiifan LaO. 8 a W. N., Court, may Iv! tall to }« ho lonKPr law. Btt 

I'*'.’, 491, f-T .Sale, J. Artielp rrfcrml fo m 8 C. \V. N rrxiii, 

(7) Omrja I'tfmvl t. U\n}nn Loll, 8 C. VC. N.. rmxh. 
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If the notes agree, are delivered and accepted without objection, such ac- 
ceptance without objection is evidence of mutual assent to the terras of the 
notes, but the acceptance is to be inferred from the acceptance of the notes 
without objection, not from the signature to the writing, which would be proof 
if they constituted the contract m writing.(l) 

In the undermentioned ca8c(2) in which it was held that the contract was 
not concluded until bought and sold notes had been signed, and that these notes 
were the only evidence of the contract, the buyer added some terms in Chinese 
as to quality which the seller either did not understand or notice, and the Privy 
Council held that the terms m Chinese were not to be disregarded. If the seller 
did not notice the addition made by the buyer, it only showed that the buyer 
and seller were not ad tdem as to the quality, and the contract failed. If the 
seller did notice or understand the addition and offered a different quality, 
the contract was voidable. 

A contract intended to have been entered into between the plaintiff and 
the defendant, was entered by a mistake on tbe part of the broker, in the sold 


gave judgment in favour of the plaintiff contingent on the opinion of the High 
Court as to whether the mistake in the sold note was a bar to the plaintiff’s 
suit for damages on tbe contract. It was held that there was a contract between 
tbe parties, for breach of which the plaintiff could sue for damages (3) 

In the case of telegrams, ordinarily the original message is the primary Telegrams 
evidence , and only on proof excusm^ its production can its contents be shown 
obundc ; but on proof of its destruction or non-producibility (as where it is out 
.<*1 : 1 » . .. , m, • • grounds 

• ’ a copy 

But It 

IS evident that the rule cannot have a general application, ns there are instances 
in which the message received must be deemed the original, and the rule relative 
thereto may be stated as follows ; the original message, whatever it may be, 
must be produced, and in all cases where the company can be considered the 
agent of the sender, the message as received, in all questions between the sender 
and the person receiving it, is treated os the original A telegram when duly 
proved, can, with an acceptance by letter, or even an oral acceptance constitute 
a contract, and so may a telegraphic answer, duly proved, to a written proposal. 

In such case the contract rests on tbe telegram as received by the sendee and his 
answer as delivered to the company. It is scarcely necessary to add that when 
the original message is produced against a party it must be duly proved. The 
message must be shown to have been sent by the party from whom it purports 
to come, either by proof that it was in his handwriting, or that it was sent by 
Ins direction or authority.(4) 

See lUuslratton (c), and the first and second Explanations to section C2, Explan- 
anle. Inst.'inces of the c.a8e dealt with by this fzpfono/ ion are bills-of-exchange 
of which three are usually executed, called the first, second, and third of ex- 
change, and bills-oMadmg which are nsoally in duplicate, and often in triplicate. 

\\ hen a document is executed in several parts, each part is primary evidence 
of the document. 


(IJ T. AkUTM, per Erie, L. J, 

SOQ P.. 520 

( 2 ) .41 T. cifii¥, 4 c. n*. X., 

4CI (1S'>9). 

(3) iHny T. SUj. 20 C., 


$», S57 (lomi. 

|4) Wb»ntti. t W 

nv S. 3: Gr»j tm 
•ev a., loilex. 
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Expian- AVhen the writing does not fall within either of the three classes already 

ation (S). described, no reason exists why it should exclude oral evidence. (1) “ 'When the 
contents of any document are in question, either as a fact in issue or a subalter- 
nate principal fact, the document is the proper evidence of its own contents, 
and all derivative proof is rejected, until its absence is accounted for. But when 
a written instrument or document of any description is not the fact in issue, and 
is merely used as evidence to prove some fact, independent proof ediunde is 
receivable. Thus, although a receipt has been given for the payment of money, 
proof of the fact of payment may be made by any person who witnessed it.{2) 
r ' ' ' ' '' . . • ■ • verbal evidence 

I may be proved 
at it "(4) For 

though when a contract has been reduced into writing by the parties the 
’ ’ ‘ ’ ' ■ id must be produced ; yet it is not in every 

■ be proved has been committed to writing, 

iced If, for instance, the narrative of an 
extrinsic fact, such as a payment, has been committed to miting, as in a 
receipt, it may yet be proved by parol evidence So a verbal demand of goods 
is admissible in trover, though a demand in writing was made at the same time. 
And, as already observed, the fact of birth, baptism, marriage, death or burial 
may be proved by parol testimony, though a narrative or memorandum of 
these ©vents may have been entered m registers which the law requires to be 
kept ; for the existence or contents of these registers form no part of the fact 
to be proved, and the entry is no more than a collateral subsequent memorial 
of that fact, which may furnish a satbfactory and convenient mode of proof, 
but cannot exclude other evidence, though its non-production may afford 
grounds for scrutinising such evidence with more than ordinary care (5) So 
also the fact of partnership may be proved by parol evidence of the acts of the 
parties without producing the dced.(6) So in accordance with these principles 
and their application in English cases, the third Explanation to this section 
enacts that ” The statement, tn any document whateier, of a fact other than the 
facts referred to in tins section, shall not preclude the admission of oral evidence 
as to the same fact" In connection with this Explanation should be read 
Illustrations (d) and (e). In the first of these cases the incidental mention of 
what was done on another occasion had no reference to the terms of the 
contract embodied in writing. In the second case, the writing was merely a 
memorandum of the fact of tlie payment, and oral evidence of the payment 
is therefore admissible.(7) The facts referred to in this section are tlie terms 
(fl) of a contract, (b) of a grant, (c) of a disposition of property. If therefore 
a document relates exclusively to something other than any of these facts, as 


(1) Taylor, Er , } 415. 

(2) Stt «. fll, lUant. W. Knmhnt V, CcAtn, S 

Eap .213; JflfotT. lindxtv, 1 E*sf, 460 ; Tmylor. 
Ev., { 415 , Btnof’i Dan t. Bhthin Da», 3 A , 
717. 721 (1882). fit «« » fftft In » doeq. 

mrnt, iitit It IS not svidfncf of the femu of wnt- 
trn contruft], Ktdar tCjih V. X4«r/oo»M«a 

24 U n. 426 (1875); Jiranda* Krmii 
Framji Manahha!. 7 Horn. If. C R , 45. 61 (1870) ; 

.S’lsjA v Purgt froswl, I A, 442 
(1877); ITomaii B'.mfhondra t. A'n**- 

aa;i, 4 15 , 120, 137 (187S) •, foonno Coomar t. 
CTttjtmB Chundfr, 21 W. R.. 328 (1876); Ten. 
loyyor *, 5 M. 63, 66 (18SI); 

Ih*. rrcupt itn-lf ix not. in)i moro than » roBa- 
Ursl or siil«i^a*tit mrinorial of that fart affanl* 


(1) Si> also m the map of birth, dpBfli, Imrial; 
Taylor, Ev , | 410, and cases tliero cited ; and see 
Jtranda, Bt»har}> v. Fromji Konaliai, 7 Bom. 
If. C R . ai (187(1), cited m 1, post. 

(4) Beat, Et , 2nd Ed . p 282, citcil m Bid- 
Madur /‘rasad y Slnhara-jah o/ BeHa, 9 A., 751, 
356, 357 (1887). 

(5) Jirandoa Ktfhai'ii y Bramji yanalhoi, 

7 Bom W. r. P. , 45, 62, 63 (187(1), citm? Taylor, 
Er., 415, 416, as to nature of emlence rrou"'''d 
in India in proof of date of birth ; »» Bhal, 

AraBf'tamy. A’onUfBrgom. V. C. (1!)<)65. 29 .4., 
SO: 34 I. A.. 1. 

(6) Aldfrioy, y Clay, 1 Slur. 11 , 405; Vtnlitn- 
avUikiA ChftUj V. nntindarajala Xaidv (1908'. 
31 M , 35. 
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for instance, if it be a simple receipt, or if, though it be a written contract, grant, 
or disposition, it relates to some other independent fact, as for instance, the pay- 
ment of the consideration-monev, the fact of payment may be proved orally a-i 
well by the writing. It is a fact independent of the contract.(l) Written re- 
ceipts for pa)nncnts are import * ’ • ' 

they of the nature of primary 
order to let in sccondnry.{2) ’ ' . , 

a bond hypothecating immovable property must have been registered under 
the provisions of the 17th section of Act VIII of 1871 to render it admissible as 
evidence under section 49 of the said Act. It was, however, held in the case 
undermentioned that under lUusIration (e) of this section, such payments might 
nevertheless be proved by parol evidence, wliich was not excluded owing to the 
inadmissibility of the documentary evidcnce.(3) When the confenf* of a pottah 
(lease) are in any way in question, it is necessary to prove them by the 
production of the document ; where this is not the case, hut the fact of occupa- 
tion and possession of land be in issue without respect to the terms^ of the 
tenancy, this fact may be proved bv p-irol evidence, and notwithstanding such 
occupation has been under a poUnh, such poltah need not be produced (4) 
The document called a Sodi Razinamn (whereby a party relmquishes Us right 
of occupancy of land in lus possession to Ids landlord, and requests the •‘^ttc* 
to register the land m the name of another party to whom it has been sold), 
h not a document of the kind mentioned in section 91 of the Evidence Act, 
and therefore does not exclude the Courts from basing their finings upon 
other evidence, should anv such exist (5) 


92. the terms of any such contract, grant, or other 

disposition of property? or any matter required by law be 
reduced to the form of a document have been proved according 
to the Ifist section, no evidence of any oral agreement or statement 
shall bo adimtted, as between the parties to any such instrument 
or their representatives in interest, for the purpose of contradict- 
ing, varying, adding to, or subtracting from, its terms :(6) 

Proviso 1.— Any fact may be proved which would invalidate 
any document, or which would entitle any person to any decree 


(li Norton, Er , 209 

(2) EoMtvor Korr r Hhitrat PrrtM, 4 C 
IV. K. IR (IB991 

(31 Dailp Sin^h t. Durga Par’a'i, I A, 412 
(1877) , *11(1 BW TToffian linmtiai'ira r 
Krit)inn)t^ 4 E , 137 (1879) Sonr)aa Canmar 

X. Biugvnn CkuniT, 24 W. U.. 3’9 (1873). «<i»- 
loyyar t. r,nI(ir<j,ui»-yyor. 3 51 . 63. 60 (1881) 
Appamn \ayum^n t Ram-nnn, 23 M .02(1899) . 
■« to the proof of receipt , i>ec ha»l t IPt. 

ntnw fHoAa, 21 C . 251 (1890) . •» to tenant’, 
receipt »« eTvlenee of nilii*. *ee Rn-A rkunJer 
X. So.l» ^AilAarMliror. 4 C W N. 631 (1900) 

(4) Xftfar .VntA c 5Ai>r('0>iiMa /;■',/>. 24 tt 11. 
425 (1875). 

(5) I'r.lar.M T StDjoJj, 2 5J . J17 (18791 

(8) Stf ll)«.tr»ti(«»(a). (»,), (f) .A, to .truig. 

or* to tho irutnirnent. err .. 99, la Enslotal 
the rnle alto only »pplie» to ewe. ta «b^h 
•ome €*nl nrht or li.hiLty U defcndent njy*i the 
term* of » docntnmt tn qaetion StepK Dig,, 


Art. 92. The net Riohet no dilution to this A. 
to contradiction, see Lnno \ Sfalt, 2 Starl.i'* 
103 .IMoff T lltninrl^. I 5t 4 G . 794 /fij7‘ 
T. .Sraior 8 M & M., 834 . 

At to variation. »« 3[tn*» x CoMper 

47 . Rawm, x WoUrr 1 Starkie, 36) . Iloort x 
OoAai", 3 Camp.. 67 Verfry x. fiorturJ, 10 t*. 
ft r.. 729 

At to anIJitMm. *«e iltiUr x Tmrfrt. 8 UiOff . 
234 Prttnn x Mtrffnx 2 Win HI teio. Jfay. 
(.oat T /Jrml*. l Eroan CTi Ca . 84 Mtrti x. 
AnixtU. 3 WilK 275 AAr/ruf^u .iTiiriraCoA v. 
5Ai*h .Voroyo*. 9 r U N 178. IS7 (IWU) 
A'rtrAanmorora x. Mamnjx. 2S 51.. 495 (IfaiS) 

As to suhtraction, see A'oiar. r Asi-yA'ty, 
Akmaer. 34 v Kmrt I Taunt . II&. 

Norton, Ex . 273. 274 Oo^letr, Er., 30;. 304 
oo aloolotc iUa< hratioa of the roM under thoe 
headinss u, hoaeirr. poMitlc a. the ciideorc 
tcfdered (requectir ha* the eCnt of offoJin- 
ia acrrml or aS ei the^e (v nl . 
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OT order relating thereto ; such as fraud, intimidation, illegality, 
■want of due execution, want of capacity in any contracting 
party, "want or failure of consideration, or mistake in fact 
or law.(l) 

Proviso 2. — ^The existence of any separate oral agreement 
as to any matter on ■u’hicK a document is silent, and which is not 
inconsistent rvith its terms, may be proved. In considering 
whether or not this proviso applies, the Court shall have regard 
to the degree of formality of the document. (2) 

Proviso 3. — The existence of any separate oral agreement 
constituting a condition precedent to the attaching of any obli- 
gation under any such contract, grant or disposition of property, 
may he proved.(3) 

Proviso 4. — The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, grant or dis- 
position of property, may be proved, except in cases in which 
such contract, grant or disposition of property is by la-w required 
to bo in writing, or has been registered according to the law in 
force for the time being as to the registration of documents. 

Proviso 5. — Any usage or custom by which incidents not 
expressly mentioned in any contract axe usually annexed to con- 
tracts o! that description, may be proved : 

Provided that the annexing of such incident would not bo 
repugnant to, or inconsistent with, the express terms of the con- 
tract. 

Proviso 6. — Any fact may be proved which shows in what 
manner the language of a document is related to existing facts. 

Illustralions. 

(a) A policy of insurance is efiected on guoils “ in sliips from Calcutta to London.” 
The poods arc shipped in a partkular sliip which is lf)«t. Tlie fact that the particular 
ship n as orally excepted from the policy cannot be proved.( 1) 

{h) A agrees absolutely in writing to pxy B Rs. 1,000 on the first Slarcli, 1873. The 
fact that, ot the same time, an oral npreem'^nt was made that the money should not be 
paid till the thirty-first Slarch cannot bo prQved.(5) 

(c) An estate called the Rampnr tea estate ” is sold by a deed which contains a 
map of the property sold Tlie fact that land not included m the m.ap had always been 
regarded as part of the estate and was meant to pa'ig by the deed cannot be proved. (5) 


(1) Stt IlUitlrfttion (e) lUostnlion (t) IS make contract m writing and orally oyres 

hai I'oon cited under Ihu prorlMt (rpld, E\.. that it a]ia11 tale tfToct, etc r note to Ub (]), 

434) , liut It i» not clear to wlist, it any. portion fvwt . 

«f the aection it refer*. The receipt la not » du- (U Illustratea the eection. S« Jlamjiian 

poiitivo iloenment at all [«» a. 91 lU. (*)1 and it Strouyy r. Ojhiir A'ofA. 2 C. W. N-, 188 (1897). 

U only to auch that the acction appliea. (8) lllustratea the aoctioii. See AamjfAoa 

(2) Sff llluetrationi (/). (j). (»). i'eroirjy r. Oghur t.clh, 2 C. W. N., 188 (1897). 

(3) Sft Uliiitrationa (i\ ahwh ahooU nm "A 
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{d) A enters iuto a written contract with B to work certain mines, the property of 
B, upon certain terms. A was induced to do so by a misrepresentation of B's as to their 
value. This fact may bo proved (1) - . . . 

(e) A institutes a suit against B for the specific pciformatice of a contract, and also 
prays that the contract may be reformed ns to one of its provisions, as that provision 
was inserted in it by a mistake. .1 may prove that such a mistake was made as would 
by law entitle him to have the contract reformcd.(I) 

(/) ^ orders goodsof fibya letter m which nothing is said as to the time of payment, 
and accepts the goods on delivery. B sues A for the price. A may show that the goods 
were supplied on credit for a term still unexpired (2) 

(7) .4 sells B a horse and verbally warrants him sound. A gives B a paper in these 
words : ‘ Bought of .4 a horse for Rs. 500.’ B may prove the veibal warranty.(2) 

(h) .4 hires lodgings of B and gives B a card on which is written — “ Rooms Rs. 
200 a month.” .4 may prove a verbal agreement that these terms were to include par- 
tial board. 

A hires lodgings of B for a year and a regularly stamped agreement drawn up by 
an attorney is made between them. It is silent on tho subject of board. ^4 may not 
prove that board was included in the term verbally (2) 

(0 applies to B for a debt due to A by sending a receipt for the money. B keeps 
tho receipt and does not send the money. In a suit for the amount A may prove tbis.(3> 
{)) A and B make a contract m ivriting to take effect upon the happening of a 
certain contingency. Tho writing la left with B who sues A upon it. A may show the 
circumstances under which it was dehvere<l (4) 

Principle. — When parties have deliberately put their mutual engage- 
ments into writing it is only reasonable to presume that they liave mtroduced 
into the written instrument everj- material term and circumstance Conse- 
quently other and c.'strinsic evidence will be rejected, because such evidence, 
wlulo deserving far less credit than the ivntiQg itself, would mvariably tend m 
many mstances to substitute a new and different contract for tho one really 
agreed upon (5) See Note upon the principle of last section, as also the intro- 
duction, ante, and Notes, post. Unless the rule enacted by this section were 
observed, people would never know when a question was settled as they would 
be able to play fast and loose with their writings Therefore if a document 


form of a document, the admission of extrinsic evidence would plainly render 
such requirement nugatory. 


s 3 1“ Document.'') 

■ 91 (Evidence inadmissible to stiperstdc 
document.) 

8. 3 {“ Fact.") 

3 3 (“ Courl,”) 


s. 13 (/’aria relevant lo proie eus'oin.) 
a, 3 (“ EvtJenre.") 
s. 99 (ITAoway ffive endence in ivrtance 
of a document.) 

s. 100 (S’atiuy 0/ proiuioni 0/ Eucces- 
aion ^ef.) 


(t) lUu«r*trt tTOvito, (!) 

(!) niu»tr«t« /VortM (2). 

(3) Stt p. 572, note (1). «nlt. 

( 4 ) Dluitrfttn /VoK» (3) , tee p. 572, cole (3) 
aiiit. Raiia/ilfMii Serovgy t. Ojlur Xofl, 2 C. 
W. N., 188 (1807) 


(5) Tarlor. Et , {{ 1132. 1158, Gr»«i^4f, Et.. 
I 275, D««t, Ev,, { 226 . /Idjiapa t. 
Jofjtnmtue. 1 B , 333, 33S (1876). {The epp*. 
rrot object of the tectun u the (li*coiir4getocat 
of Starlie, Er.. C53. 

(S) Steph. laUvl., 172. 
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Steph. Dig , Art. 90; Taylor, Ev., Ht52— 1158 ; Starkie, Er., 665—678 ; IVhar- 
ton,Ev., |§ 920— 1071 ;Be'5t,ET., §§226— 228; Wood’s Practice Ev., §§ 14—52 ; Green- 
leaf, Ev., Cb. XV., Boscoe, X. P. Ev., 16—27. 

COMMENTARY. 

- ' The law witli regard to the admissibility of oral evidence to vary the terms 

of a vTitten document is not governed by the English law of evidence but by 
this Act, and therefore oral evidence to be admissible must come under one or 
other of ’the provisions of this section.(l) 

inadmis Extrmsic evidence is inadmis>able to control the document, that is, to con- 

BttrtU^of tradict, vary, add to, or suhstiact from its terms. Illustrations (u), (fc) and (c) 

to exemplify this piopoaition It has been observed that this section which for- 
controi mulates the rule ‘'^is not quite free from ambiguity. The words ‘ jio evidence 
docament. agreement or ‘statement shall he admitted as between the parties to any 

■ such instrument, dc ' correspond with and have clear reference to the words 
‘ contract, grant or other disposition of property ’ m the begmnrng of the section ; 
but their application to ‘ any maltcr required by law to be reduced to the form of 
a document^ is not so evident ”(2) It does not seem, however, that there is 
really any such ambiguity as is suggested in the above quoted passage The 
words “ contract, grant or other disposition' of the property m this section refer 
to the similar words in section 91, vt: , “ when the terms of a contract or of a 
grant or of any other disposition of property have been reduced to the form o! 
a document that is, cases where such reduction is the act of the parties The 
words “ or any. matter required by law to be reduced to the form of a document " 
in this section refer to the similar words m section 91 . But a matter so required 
to he reduced may he either a contract, grant or other disposition of property, 
or it may be a fact such as the evidence of a witness, the deposition recording 
which is neither 
section, in this 
law requires to 

grants or other . j ... 

between the parties to any such instrument or their representatices i« interest," 
which are only applicable m the case of documents which are of a dispositive 
character. The subject-matter of th» section, therefoie, are contract.s, grants 
and other dispositions of property, whether embodied in documents by consent 
of parties or by requirements of law, and therefore the words “ no evidence of 
any oral agrei 
. ipstrument ” 

of property ” 
qutred by la , , 

set of facts from those contained in section 91, and proceeds upon a difierent 
principle from that section. The reasons winch preclude extrinsic evidence in 
substitution of the document are not the same as those which prohibit evidence 
varying the document w’hen produced Thus if the matter required by law 
to he reduced to writing be a disposition, oral evidence is admissible for the pur- 
pose of contradicting the writing (3) The presumption raised by section 80, 
ante, is not an irrebuttable one Those^ reasons which preclude a person 
from giving evidence to vary a contract into wliich he has himself entered do 
not operate to prohibit evidence in variance of .i document made by others 
as a record of his evidence. 

Not only is the section limited in its operation to dispositive documents, 
hut also to the parties thereto or their representatives in interest Oral evi- 
dence to contradict, varj', add to, or subtract, from the terms of the writings 
is excluded onlv as Mteeen the parties to the instrument or their representatives 

(1) Ilarok Ciasd t. 2!nlu»i ChanJra, 8 C. W, (3) VieM, Ev., 416. 

X., 101 (1003). (3) Ev.. 4J6. 
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in interest. Other persons may give evidence of any facts tending to sliow a 
contemporaneous agreement varying the terms of the document (section 99, 
post). A doubt Ima been expressedfl) whether the word varytnj must not be 
understood as restricted to “ varying,” in contradistinction to ” contradict- 
ing, adding to or subtracting from” the terms of the document. There is, 
however, no reason to suppose that any such distinction wliicli is certainly, 
unknown to English law, was intended. The word “ varying ” was without 
doubt employed as embracing (ns in fact it does) both contradictions, additions 
and subtractions (2) 

Any person other than n party to a document or liU representative may, 
notwithstanding the existence of any document, prove any fact which lie is 
otherwise entitled to prove(3) and any parly to any document or an)' represent- 
ative in interest of any such party may prove any such fact for any purpose 
other than that of varymg or altering any right or liability depending upon 
the terms 'of the document (4) The section prohibits variance of the terms of 
the document. The rule Ls, therefore, not infringed by the introduction of 
parol evidence contradicting or explaining the instrument in some of its 
recitals of facts. So it may be shown that lands described m a deed as being 
in one parish were in fact situated in another. So also evidence is admissible 
to contradict the recital of the date of a deed (5) 


It 13 to be observed that the rule does not restrict the Court to the perusal 
of a single instrument or paper . for while the controversy is between the original 
parties or their representatives, all contemporaneous writings, relating to the 
same subject-matter, are admissible in evidence (6) Nor does this section 
affect the proof of an independent agreement collateral to some other agreement 
reduced into vriting. So in the undermentioned case(7) an agreement to pay 
Rs. 600 a month to a lessor in consideration of receiving from liim a permanent 
lease of portions of his zemindan, wluch agreement was come to before, but 
reduced to wTiting after, the execution of the lease, was held to be not affected 
by this section, nor to require registration, where it was not inconsistent with tlie 
lease ; its provisions formed no part of the holding under tlie lease, the payment 
bargained for was no charge on the property, and it was not rent or recoverable 
as rent, but a mere personal obligation collateral to the lease 

To the general rule are annexed certam provisos This rule is, howc\cri 
not infringed by the admission of evidence in the cases dealt with by the pro- 


CD Field, Et.. 4Ce. 

(2) Cuimmgluini, Ee., 2S0. Ihe h«n 

hM been recently •pprored m Palknmmal 

roZdl AorvCA^r, 27 M., 329, 331 <19031, m «hicb 
It VM held that ornl eTKlrnce wm admweiblp, 
the <]uc«tion not aneinR »■ between the p*itte« 
to ftii metrunwnt or their prinra, *o u to brniB 
Kitbm the pumc« c( 02 

(3) Ajyiili /’oerAo. W X 
28 .K.. 473. 

(4) Steph. Dip., Art 02, M to the trvtnrtiun 
of the rule m Enplond to ciTiI cng<4. r. *6., R. x 
Ad-im»n», 2 Moody, 2S6 . and anlt, p 971, n‘4t (0). 

(9] (ireenleaf, Ev , ] 2S9, and Caere there at4>l . 
SaXLalOtandv. UdraiH, 4 C. X. 4S9. (inwi) 
a. e,, 22 A., 370. Aekxtannuiraju x. .Sai>txrra/a. 
U V., 7.11. 14 (1001):^. X. SammomJ^'a. 3T 
R.. 474 j Doe T. Ford, 3 A. ± E.. 649 . Galt x. 
tr»l/Mia«m, 8 M. & W. ,4(i3, «.t. irtelbew. 2 A. 
A E., 917 : UtO X. Gauxotx, 4 Eaet., 477 , and arc 
Cresvleaf , Er., { 309. In the apilKation of ttw> 
nle it !• neceeaary to Lear in mind rather than tbr 


frimn/Je in ahirh it originated than ita /urnal 
cfaoi'artrr. and thi> principle i* nniply to mate 
the mstmuirnt* the record of the traijoction 
coochum of iti oblipationa .Iccordmziy the 
mir doe* not erclude rontredictory evidenc** ol 
mere /oneol matter, eucli aj dat«-', reiiUU B"*! 
eo fcrili. not hine of the noroce of the traiuac. 
tion aince ahile preeuinalJe not to hari been 
•tated »lth formal precaeion. thiir torrKliou 
wooVJ not trench on the oMipatrity jortion of 
the inidnimenl. tiooileTe, Kr.. Evidence of 
Biallen not foriiimg a l•rll■ ,if oMizatinrw i, not 
eiclnilod. lA. 

(6) t.ieenlear, K« . { 2S1 . and cam there 
rited Aeerf* r LonrujJiirt, “ < ampb . 2n9 , 
Hartbj X llt/riawe, 4 ( anipli. 127, Ww»« x. 
Mlatlt.l SUrt, R . S3, lixxf^xtni x Mua. 
•nm, 4 Taunt , M8, prr t.ibU, J., //■«» x. Ittwr. 
•xorr, S Ivv.. 393. 

17) Ciftiiar t . .irmaariaUm 

C4t««r.25 3f.. 6U3(lt.i2j., r.. 4 Bern, U IL. 
K39 
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vises. These cases do not fonn exceptions to the general rule enacted by the 
section, but are merely instances to which attention is drawn as not coming 
within the purview of the rule at all 

This section was framed in accordance with the current of English deci- 
sions upon the question of how far parol evidence can be admitted to affect a 
written contract, and care must be taken m placing a construction upon it, 
not to create a precedent that would open a door to indiscriminate parol proof 
of transactions where documents have recorded what has passed between the 
parties. (1) "Where, however, an agreement is admitted by both plaintiff and 
defendant, and it is therefore not necessary to prove it, the section has no appli* 
cation.(2) 

The rule Therefore evidence may be given — firstly, to show that there was really 

^Se^Te&Ais- never any disposition at aU ; and secondly, to show that the document produced 
ftsfentire^ disposition. The rule operates only when there has been in 

has been ^ fact a disposition, the whole of which was meant by the intention of the parties 
form'of ^0 be embodied in the form of a document, 
a document Firstly , — Though evidence to vary the terms of an agreement in writing is 

not admissible, yet evidence to show that there ts not an agreement at all is 
admissible. Notwithstanding a paper writing which purports to be a contract 
may be produced, it is still competent to the Court to find upon sufficient 
evidence that tins xcnting ts not really the contract And the risk of groundless 
defence does not affect the rule itself, though it suggests caution m actmg on it (3) 
In the case last cited, which tv as one for money lent with interest, there was an 
agreement touching the transaction of loan, although the rate of interest was 
still unsettled and under discussion Before any final agreement and while 
the transaction was still incomplete, a promissory note was given not as a 
Trriting which expressed or was meant to express the final contract, but rather 
as a voucher, or a temporary and provisional security for the money pending 
the discussion respecting the rate of interest. It was held that if the note was 
then given, and received, it should not be regarded as the contract between the 
parties, or as a written contract excluding other evidence of the true contract. 

The Court cited the observations of Eric, J , m Pyrri v Campbell, (i) who 
said : “ the point made is that this is a ivtitten agreement, absolute on the face 
of it and that evidence was admitted to ahow it was conditional ; and if that 
had been so, it would have been wrong. But I am of opinion that the evidence 
shewed that in fact there was never any agreement at all. The production of 
a paper purporting to be an agreement by a party, with liis signature attached, 
affords a strong presumption that it is his mitten agreement , and, if in fact 
he did sign the paper ammo contrahendi, the terms contained in it are conclusive, 
and cannot be varied by parol evidence * but in the present case the defence 
begins one step eathei : the parties met and expressly stated to each other that 
though for convenience they would then sign the memorandum of the terms, 
yet they were not to sign it as an agreement until A was consulted . I grant the 
risk that such a defence may be set up without ground , and I agree that a jury 
should, therefore, always look on such a defence with suspicion ; but, if it he 
proved that in fact the paper was signed with the express intention that it should 
not he an agreement, the other party cannot fix it as an agreement upon those 
so signing. The distinction in point of law is that evidence to vary the terms 


(1) Cohtn T. Banl of Btngil, 2 A., 602 (1880), 
per Straight, J. 

(2) Sati/eA Chunder t. iJhunpul Singh, 21 C., 
20 (IS9S). See nltio Burjorp r Jlunthtrit, SB, 
111 ; clbxl in notM to t 58, 

(1) GudJiiuT Rxiihna v. Kunaatimr Araneaga, 


7 MaA. H. C R , 189 (1872), foUowing Pym v. 
Camjdirll, 6 X. A B . 370 , l/arrii T. B'clell, 2S 
U. J.. Exch.. 197. 

(1) 6 E. & B , 370 J loliowfd m Ouddalvr Jtulh. 
na T. Kannatlur ATumugn, 7 Mad. U. C. R., 169, 
106. 197 (1872). 
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of an agreement in writing is not admissible, hut evidence to show that there is not 
ati agreement at all is admissible'’ And Lord Campbell said : “ I agree. No 
addition to or variation from, the terms of a written contract can be made by 
parol ; but in this case the defence was that there never was any agreement 
entered into. Evidence to that effect was admissible; and the endence given to 
this case was overwhelming. It was proved in the most satisfactory’ manner 
that before the paper was signed it was explained to the plaintiff that the 
defendants did not intend the paper to be an agreement till A had been con- 
sulted, and found to approve of the invention ; and that the paper was signed 
before he was seen only because it was not convenient for the defendants to 
remain. The plaintiff assented to this, and received the writing on those terms. 
That being proved, there was no agreement.” In the undermentioned case, 
the P^i^'y Council held that the docoment wliich the plaintiff relied on as 
the contract between the parties contemplated only the making of a contract 
in the future when all the terms were left to be arranged.(l) 

Secondly , — The rule laid down in section 92 applies only when, upon the 
face of it, the written instrument appears to contain the whole contract. It is 
not necessary that the whole agreement should be m writing, and if, upon the 
face of that part of it •« hich is in writing, it appears that there are other con- 
ditions, oral or otherwise, tchich go to male up the entire contract, there is no 
reason ^'hy these conditions, if made orally, should not be orally proTed.(2) 
So where the plaintiffs sued for specific performance of an agreement in 
ivriting, which set forth, inter aha, that the defendants had agreed to sell it 
under ” certain condition-s as agreed upon,” and the defendants alleged that the 
written agreement did not contain the whole of the agreement between the 
parties, and offered parol evidence in support of tbeir contention ; it was held 
that such evidence was admissible to show what was meant by tlic clause 
” certain conditions as agreed upon ”(3) 

Section 92 applies only to cases where the whole of the terms of the con- 
tract have been intended to be reduced into writing. This is shown by the 
words " adding to ” which appear in this section Were it not for those words 


A written agreement cannot be added to, because wlien a writing takes 
place, all other matters which were open before, are considered ns settled by 
the written agreement being entered into and executed. It is otherwise when 
parties agree that a written document shall be executed, not embodying all the 
terms by which they are to be bound, and when by express arrangement the 
written document does not embody all the terms, but only a part, parol evidence 
is admissible to show wliat was the entire agreement between the parties (o) 
In Hams v. Rtclctt,{G) Pollock, C. B . says : ” We arc of opinion that the 
rule should be discharged, on the ground that the writing docs not contain and 
was not intended to contam the entire obligation of the bankrupt They lla^ e 
not found, nor does it appear to us, tliat the writing was mtended to contain 
the whole agreement, and we arc, therefore, of opmion that the rule relied upon 
by the plaintiffs only applies where the parties to an agreement reduce it to 
writing and agree or intend to agree that that lenting shall he their agrcci/ri.i ” 
And Bramwell, B , says The principle of the rule is that it mu«t be n^umed 


(I) jrotny Fhvi r ilaMnj Tun, 9 (. W X. 
147 (ISM). ». c.. 3J C.. M. 

(S) ». Vrtxn. 6 C.. SiS. 337 ClSsO). 

<7r»rnl<-*f. Fv , I ;s4-v 

(3) /&. 

(4) Juvas /*!»• T. Snnali fti'f. 17 C, ITS. 
W, LE 


15) duinnnth T. Kotiprfuitj j/1 1 , 

S B. I_ l: . S9. 91 <|871). 

(aj 2S 1_ J . F.irt . 167, r f., 

FuAna T. 7 

I», JW (ISTJ'. 
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that the parties agreed that the written agreement should be the evidence of 
the contract The difficulty is that in this case there was evidence that the 
parties do not agree that the written agreement should he the evidence of the 
contract.” 

The rule that verbal evidence is not admissible to vary or alter the terms 
of a written contract ia not applicable when the parties did not intend that the 
. \vTiting should contain the trAofe agreement between them ; and this may appear 
either by direct evidence or by the informality of the document. The rule is ground- 
ed upon this, — that the parties to the instrument must be presumed to have 
committed to >vritiDg all which they deemed necessary to give full expression 
to their meaning Where that appeam not to have been their intention the 
rule 13 not applicable (1) So where a defendant gave a verbal warranty of a 
horse which the plaintiff thereupon bought and paid for, and the defendant then 
gave him the following msmorandum : — ^“Bought of P , a horse for the 
sum of £7-2-6 — G. P »•” it was held that parol evidence might be given of the 
warranty, the Court conrideriog that the paper was meant merely as a memo- 
randum of the transaction or an informal recefpt foi the money and not as con- 
taimng the terms of the contract itself.(2) Therefore, as in such cases oral 
evidence of the contract will not be excluded by section 91, cri/e,(S) neither will 
the terms of the present section constitute a bar to its admission Oral evi- 
dence may be given to show that a document does not and was not intended 
to contain the whole of the contract between the parties. But if that evidence 
when given shows that the document or documents do contain the whole con- 
tract, evidence to contradict, vary, add to, or subtract from its terms will bo 
excluded, and the intention of the parties will be gathered from a construction 
' of the document or documents only (4) In the abovementioned cases oral 

evidence may be given. But there is also a third case which is distmgmsh- 
able(5) from the last, tuz , that dealt with by the second Proviso where there is a 
principal contract m writing and a separate collateral oral agreement as to a 
matter on w’hich the document is silent and which is not %nconsiitent wuth its 
terms, in which case evidence of such agreement may be given under the terms 
of the Proviso mentioned. The fact that a lease or agreement has been signed 
will not preclude parol evidence of a collateral warranty that the drains are in 
perfect condition m a case where the lease or agreement was silent on the ques- 
tion of drainage (6) 

Oral evidence is also admmible to show the moment of time at which a 
document becomes a contract, and to show, not that which was agreed to, but 
what was the condition of the paper when the patties agreed that it should 
• be an agreement between them (7) 

Bvtderice of The section says ” no evidence of any oral agreement or statement shall be 
conduct admitted.” There has been very considerable discussion on the question 
whether its terms, therefore, do or do not exclude ctadenca of conduct where 
such conduct^is relevant. It does not, it has been held, necessarily follow 
from this section that subsequent conduct and surrounding circumstances 


(1) Behorte Loll v. Kamtnee SooJidaref, 14 UT. 
n.. 319 (1870) 

(2) Allen v. BM. 4 Jl. a W.. 140, eitr4 m Be. 
ItarK LoH t. Kaminte Suondartr, It l\. It., 319 
(1870). ate T»ylor, Et,, } U3t 

(3) Si^ ante, i. 91, cccoiid para, of notn, to 
iiNstioa. 

(t) * Sulherhnd. 17 C.. 019. 022 (ISOO). 

Itarria r. Jliclcll, 4 II. K , l.folloonl in Kndiet- 
noth CXvierjee v. Chundy Ckarn, 6 W. It , 08, 73 
(1806); iind Gudjalur Bulhna 't, KnnaaUtir An- 
7 S|<k 1. U. C. 1! , 189. 198. lOT (1872) »«pni 


[Where jt i» uliDwn tliftt a wnttfn agreement 
d<ip« not cnntu,in and \\ as not intended to eoutam, 
the whole a^rieinciit lietwMn the p.^rties, tho 
ruli- that parol tvidenci is not admissiblo to add 
to n written agreement lias no application ) 

(5) See Cult, v. Froirn, 6 C at p. 3J8. where 
evidence was admitted, tlioogh the case was held 
by Garth. C J., not to come witliui tho terms of 
/Voi.io (2). 

(6) DtLananU \. (7uiW/ord(l90l), 2 K. B , 216, 
Uoyd T. Sturyeon Falli Pulp Co (1901) 85 I.. T. 

(7) l^Uuart T. Pddotret, L. B., 9 C. T'., 311. 
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may not be given in evidence for the parposc of showing in certain circum- 
stances the real nature of the transaction, as for instance tliat what on the face 
of it is a conveyance is in reality a mortgagc.fl) There liave been a large 
number of decisions in India in which the admissibility of such evidence has 
come in question with reference to the question whether evidence can be 
given to show that what purports to be an out-and-out conveyance was in 
reality a mortgage only. But it is not onl)* in cases of mortgage that the 
Courts have drawn a distinction between parol evidence of a transaction and 
evidence of conduct indicating such a transaction, and while compelled by 
law to reject the one has not felt itself precluded from admitting, and acting 
upon, the other, though, (2) as already obsen'ed, the illustration of tliis dis- 
tinction is chiefly to be found in cases relating to mortgages.(3) 

The matter was at an early date, the subject of consideration of a Full 
Dench in the case of Kasheenath Ghatterjee v Chundy Chxirn.{\) In that case 
Peacock, C. J. (m whose opimon the majority of the Full Bench concurred) 
said : — " I am of opinion that verbal evidence is not admissible to vary or alter 
the terms of a WTitten contract in cases in which there is no fraud or mistake, 
and in wluch the parties intend to express m writing what their words import. 


intended that their contract should not be such as their ivritten words express, 
but that which they expressed by their words to be on absolute sale should bo 
a mortgage. It is said that there is no Statute of Frauds, and therefore parties 
may enter into verbal contracts for the sale of lands in the Mofussil without 
writing .. . But admitting that the law allows sales of land or other con- 
tracts relating to land to bo made verbally, it does not follow tliat if the parties 
choose to reduce their contract into iviiting, they can brmg forward mere verbal 
evidence to contradict the writing, and to show that they intended sometliing 
lUffcrent from that which the writing expresses and was mtended to express 

If mere verbal evidence is admissinle in this case to contradict o written 

contract, it would apply to every other case, and a man who writes ‘ one thou- 
sand ’ intending to write ‘one thousand ’ might prov > that by a verbal agreement 
the words ‘ one thousand ‘ were not mtended to mean ‘ one thousand,’ but only 
‘ one hundred ’ Nothing could be more dangerous than the ndmis'sion of such 
evidence Further, if it be held that such evidence is admi<«sible. the whole 

cHect of the new llcgistration Act would be frastrated The plaintiff 

in the present case alleged that he took possession in 12GG, and that in 1270, 
the defeudant forcibly dispossessed him The defendant says that the plain- 
tiff never took possession and that he was never forcibly ousted If possession 
did not accompany or follow tlic absolute bill-of-sale, it would be a strong fact 
to show that the transaction was a mortgage and not a sale; and it, therefore, 
becomes material to trv whether the plaintiff was ever in possession and forcibly 
dispossessed ns alleged bv him, and whether, having reference to the amount 
of the alleged purcliaso-inoney, and to the value of the interest alleged to be sold 
and the acts (Did copduct of the jxirties. they intended to act upon the deed as an 
absolute sale or to treat the transaction as a mortgage only for I am of opinion 
that parol eiidevee ts odiinssible to esjdatn the ads of the parties, as for example 
to show whv the plaintiff did not take possession in pursuance of the bill-ol-sale, 
if It be found tliat the defendant retained possession and tliat the plaintiff never 
had possession as alleged by him. and wa-» never forcibly dusposse-sed ‘ (5) And 

(II A* lull Xalk «, llufTiiiit Jl uilrrif , 9 <* . IblMry Gbow, Snl Et . (v SSI , Alynau I'i'iran 

;«r.. which*.* thp 

(S) r.ji'w 1 . A**M. 4 lu. c*«- »r • 

.'ai. «01, prr Mclvill. J (Igvi) . Wii4 ( t€*f- («) 5 W. II.. tS 

>. AaI**M. 4 Rom. H. (', R.. ISO (IMl. (5) A*-*** AV* r. CAtaJ, Clara, 3 W. P. , 

(5) Ti* tar >4 M-rljaft >. laiat l'» P.*>h SS, 7* 
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Campbell, J., said that “ When these actings of tlie parties are at variance with 

the ‘ ' ' ’ possession of the property has not 

beet then parol evidence to explain these facts 

may at, although parol evidence may not be 

admitted purely and simply to contradirt the terms of a formal and public writ- 
ten instrument duly acted on, it may, as between ' ’ " ’ 

be admitted in support of substantial ads and 
from the eHect of the instrument ”(1) The cs 

to the first Court to try the issue whether, having regard to ' the acts and conduct 


or flS a mortgage onlg. 

This decision does not appear to have been always entirely acquiesced in, 
nor did some of the subsequent cases follow the principles which had been laid 
down by it,(2) In one case it appears to have been considered that this decision 
was overridden by section 92 of this Act (3) It has, however, been subsequently 
held that the law on this point under the Act and in England is the same, the rule 
contained in this section being that of the common law modified by equitable 


A Full Bench of the Calcutta High Court has also recentlv held that oral 
evidence of the acts and conduct of the parties, such as oral evidence that pos- 
session remamed with the vendor notwithstanding the execution of a deed of 
out-and-out sale is admissible to prove that the deed was intended to operate 
only as a mortgage.f") And in a more recent case the Privy Council have held 
that a transaction which purported to be a sale was really a gift (8) 


(1) Kmhtt t!alh V ChtinSy Churn, 6 W R, 

68. 72 (1B66) 

(2) Madhvh Chvndtr r. Cuncttdhur ^amvnl, 

n W. R , <50 (18691 , » c., 3 B. 1> R . W (“ 1 
eoafrta that I bare some difficultr » coupre, 
hending Ihe distinction bet^rmthe adraissibOity 
of CTidctice of a Terbal contract to vary a written 
instrument, and the admissibility of eridcnc* 
fboiFing the acts of the partica. wbwb, after all, 
arc only indications of snch uticrprcsscd miant^ 
ton agreement beVseen the parties '*) Ptr Jack, 
son, J , commented upon in Dalru •* 

llonnJa Kanji, i B , S94, e>X) (1880) . Ram /Wof 
r. nndhn Xalh, 23 W. R , 167 (1875); Beimoorf. 
<f« Toil T. Aaim r..K*r. 6 (X, 300 <1879) . « c . 
4 C. L. P. , 419 ; Rom Dyal T. Iltm Lon, 3C t 
B , 386 (1878), Ifolloaing Hatiopa ▼. SumSarSoo 
Jajjn'aAdoi, 1 B.. 331 (1876)1 dissented from m 
llm Chundrr v, Kallj, Churn, 9 C , 528 (1883) 

(3) Dotmoddet Polk r Kaim Tandar, 6 C,, 
300, 302 (1872). Stt as to this case Kte/rulon 
A^rimffa T. Sh!b A'araym, 0 C. W. K, 178. at 
p 183 (1904) The question baa been recently 
raised again in /MWon t. PamtXandra Toforom, 
7 B I., r. . coo (1005). 

(4) Dakrv Lotihnan r. GoiinSo Aon/t, 4 B., 
B04, 606. 607 (1880), 

(5) See //rm Chunder r. A'sffy Ciurn, 9 C.. 529 
(1883), a. 03 of the Eiidrnce Act la}« down in 


terms t)is same mle as Sir Bamea Peaeoek then 
stated to be law, following the ease in last note 
and dissenting from ^JmmowWrs Poifee. Roiin 
Tor^dar, supra, and followed m Ka<hi A'atA t. 
JIurnhvT SLookerjrt, 9 C , 898 (1883) 

(6) Phftno .1/ones t Criuh Chunder, 8 IV. R . 
516 (18G7), RAeifA Parahdt r. RAeiAA Mohamrd, 

1 B I. P, , A C . 37 (1888) . A'tinJo ioff v Pro- 
nnnn .Ifoyet, 19 U R, 333 (187.3), //asAo 
Khanti r Jtiha Premo;>, 4 B , 609 n (18/8), s c., 

7 B , 73 , bakart iolsAntnn \ OoiinJo Eanji, 4 
B, 694 (1880), mm ChUfidtr v Kelly Churn, 

0 C. 828 (1853). B c,l2C L K., 287. RosAi 
A'ofA i bumhvr J/w>ter 7 re, 0 C . 898 (1883). 
CeAory tall x Tt) Xanyan. 10 C. , 764 (1884) . 

1 enf/rfrofnam v btddiah. 13 M.. 494 (1890); 
Rntlrn v Alnyappudavan, 16 51., 80 (1892); 
AoJer .t/oiden T A'rpeon. SlC P. C), 882 (1894), 

» c , 21 I A , 96 [iS»< ftleo llctmta y. Slalheai 

OMoo P C , il3 (mS) . ilvltij LaU y. Anundo 
Ciundtr, 6 Moo I A., 72 (1819)) See Barton 
V, Cant 0 / Ntu South tl alta, L R , 15 App. Tan., 
379 ; CalhsAen Brw T. /f jje, 10 A., 414 (1897). 

(7) Prtonath Shahn y. Jlad/iu Suddan 25 T. 

CCrl (1898); a c.. 2 C. W N , 562, followed irr 
A’Aanlnr Ahdur y, Alt Haiti, 28 C., 256 {1900f . 
.VaAomrd Jfi T. .Yorur rifi. 23 C. 2S9 (1901) • 
R'lm SoTvp y. Allah ttalha, 107 P. L. R. (1905). 
(8) Itmatl V. Ilafiz Don, IOC. )V. N., 67U. 
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The piinciplc of this decision was applied to a lease in a subsequent case 
in which it was held that evidence of conduct, as for instance return of the lease, 
waS admissible to prove that such return nas dne to an intention to make the 
lease moperative.(l) 

It is however a question whether these decisions arc not affected bv the 
recent decision of the Privy Council in Balkishen v. Legge.{2) 

It has been held by the Calcutta High Court that the Privy Council deci* 
sion in Balkishen v. Leggc,{'3) holding oral evidence of intention to be inadmis- 
sible, does not in any way affect the rule laid down in the last mentioned Full 
Bench case, but rather supports it, there being a distinction between mere oral 
evidence of intention and evidence as to tlie acts and conduct of the parties.(4) 
A different view has recently been expressed by the Bombay High Couit(6) 
where it was said in answer to a contention that the circumstances requited the 
Court to draw an inference that the document was not what it appeared to be. 
“ We can only understand that as meaning that the document was accompanied 
by a contemporaneous oral agreement or statement of intention, which must be 
inferred from these several circumstances.’* This, it was held, was opposed to 
the Privy Council decision in cases in wliicli a party was not entitled to rely 
on any oi the provisos to the section. 

The High Court of Madras have also taken a different view of the decision, 


oral agreement or statement between the parties that a deed was to operate m a 
different manner than it purports to operate ; and that no exception is made in 
any of the provisos to this section or elsewhere in the Act in favour of evidence 
which consists of the acts and conduct of the parties from which an inference 
miglit be drawn that there was an oral agreement to vary the terms of the con- 
tract or grant (6) 

The principle upon « hich evidence of conduct has been admitted is explain- 
ed by Melvill, J., in his judgment m the case of Bailiu Laksiman v. Oootnda 
Iian]i,(^) in which he held that . — “ A party, whether plaintiff or defendant, 
who sets up a contemporaneous oral agreement ns shoaung that an apparent 
sale was really a mortgage, should not permitted to s/arf(B) bis case bv offering 


(1) Chtran r. Ihran .U/WaA, 26 C. 
160 (189S). liut 3Iitie>7idt Chdti v (Hirrr, 2 
M . 261 (ISOS) 

(2) 22 A . 140 (18991, • «• . 27 1 A . 38 

(1) 27 I A . 68 (1899) . • c , 22 V . 149 

(4) A'Aanlur ibiur ^ <1fi Haiti, 28 C. 256 
(l(HX)) (fTidi-ure ftdmiuiUr of rep»rm«ot of 
tnon^j, return of deed, aiul *cU of ro»»<«icn 
liy Ti ndor») . » , 5 C. U X , 351 , Maiuimii 

4(» \ .Vaair.4(., 28 T . 289 (1901), •d- 

nii»>il,1c of proiiiifo bj Tfiid« to restore the pro. 
»Trtj on rrtvkjircnt m t»o or three jre»n) . » c . 
3 C W N . 3.*tJ Second Vj-pe*). CViIcutto Hub 
Court. 600 of 

{51 V HamOmnira T^taram, ~ Boni 

1.. n.. 669 (IftlS) 

(4) .l(A«i9ra«ara>iiT. S«Uani)«,25VI .7(l9t>l) 

(7) 4 11., S'*! (ISSil), refetnnR to 1b«» c*»e 
t.arth. C, J , »«id In the Utter r»»<* Itiere mill 
be found »a excUent jodgment of Mr. JovUio 
VlelcOl, m irhifb he very tV*ilT expUioi C i« 
pna-iple of *^juitT , »nd the m«3e eTel the <ir- 


tumaUners under whirh it may )>e nppliod." 
HtmCkvuirTti Kally Churn, 0 C at p. 633 
(I6S8) and •r<c Dthary l/tll v Tt) A'araysn, 10 
C . 761 (IBS4).at pp 767. 76B ' If rre may tay 

•u. ae entirely concur in these deciiiona (Calm 
Lalfhmitn T Corindo Kan/t, supra, lltm Chun, 
in Saar t A's/fy CAimi, supra), mdred the 
lomcnoas and able judpnent of Melrill. J , m the 
bombay case cannot but commend itself to the 
mmd of eerry lawTcr,” prr Tottenham and Nor. 
ru, dJ. Dalnu Lcithman c C"t>n4a Kanjt, 
Has been foUoued in Htm CAasdee i KaUjf 
t kurm, sopra. Brkarf Wf \ Te; .Vorois, supra , 
AasAt .v«r* » //sfTiAer Mo.trrjtt, 0 C , 608 
tlbS3). I eslotrxsom «. A'ddviA. 13 M. 494 
(1600). Xulitn T lliynppudayaw, 16 M., SO 

0892). 

48) Tbw rule luchibitmg parol etidmee in tie 
firet iiutaare eras applied la Pikary Lnll r. Tt} 
Aorosa. 10 C. 764, 76S (ISVlj, hot dusested 
IroD ra Hallea T. 16 H.. SO, 83 

(1892). T. 
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direct parol evidence of siicli oral agreement, but if it appears clearly and un- 
mistakeably from the condu^ of the parties, that the transaction has been treat- 
ed by them as a mortgage, the Court will give effect to it as a mortgage, and not 
as a sale, and therefore, if it be necessary to ascertain what were the terms of 
the mortgage, the Court will for that furpose allow parol evidence to he given of 
the original oral agreement.”(l) 

‘ Although parol evidence will not be admitted to prove directly that 
simultaneously with the execution of a biU-of-sale there was an oral agreement 
by way of defeasance, yet the Court ivill look to the subsequent conduct of the 
parties, and, if it clearly appears from such conduct that the apparent vendee 
treated the transaction as one of mortgage, the Court ivill give effect to it as a 
mortgage and nothmg more It is a mistalce to reject evidence oE the conduct 
of parties to a -vvritten contract on the ground tliat it is only an indication of an 
unexpressed imwritten contract between them Conduct is. no doubt, evidence 
of the agreement out of which it arose , but it may be very much more. In manv 
cases it may amount to an estoppel. In such a case it is clear that evidence of 
conduct would be strictly admissible under section 115 of tliis Act And even 
when conduct falls short of a legal estoppel, there is nothing m the Evidence Act 
which prevents it from bemg proved, or, when proved, from being taken into 
consideration Courts of Eqmty in England will always allow a party (whether 
plaintiff or defendant) to show that an assignment of an estate, which is, on the 
face of it, an absolute conveyance, was intended to be nothmg more than a 
security for debt, and they will not only look to the conduct of the parties, but 
will admit mete patol evideuce to show ot explain the teal intention and purpose 
of the parties at the time. The exercise of this remedial juTisdiction is justified 
on two grounds, ws , part-performance and fraud '' 

The Courte in India are not precluded by the Indian Evidence Act from 
exercising a similar jurisdiction The rule of estoppel, as laid down m section 
115, covers the whole ground covered by the tlieory of part-performance That 
section does not say, that in order to constitute an estoppel, the acts which a 
person has been induced to do, must have been acts prejudicial to his own interest 
Its terms are sufficiently wide to meet the case of a grantor who has simply been 
allowed to remain in possession on the understanding and belief that the trans- 
action was one of mortgage, and tlms every instance of what the English Courts 
call ‘ part-performance ’ would be brought witlun the Indian rule of estoppel. 
But the ground upon which this jurisdiction of the Courts in India may most 
safely be rested is the obligation which lies upon them to prevent fraud (2) The 
Courts will not allow a rule or even a Statute, which was passed to suppress 
fraud, to be the most effectnal encouragement to it, and, accordingly, in England 
the Courts, for the purpose of preventing fraud, have in some cases set aside 
the common. law rules of evidence and the Statute ot Frauds The Courts in 


ot t!ie Legislature, which, by enactmg the provisions of section 26, clause (c) 
of the Specific Belief Act (I of 1877), has shown an intention to relax the rules 


(II A* oU-<'Cv«l by Wtgrain, \. C., m 
Ilide r. Ilomillon (5 3S1), and ftWlw Jriitcl. 

M. r... in UnjUy v. UnjUij (U Jl , 6 Cti. D . 
(1897). til? romtuct o( t(i? partm «h<ms that coin<- 
coQtrset r?conriIiAli1<' n ith such comlurt must 

h»Yp tiiLeu pU'-r tliF btiRUit {lartM: 

•ml th« Coort <9 coii'f^incnlly compc-lled to ad- 
mit « njrncc of 111 ? torni- of tli? contraet In OnlM 


that jU'-ficc inny be clou? I>ctneen the puttier (' . 

pMf.) 

(2) Sic JUicl'inolh Kkfirt \ Aiilipratod AjV- 
walM. 8 r L. I! , S') (1871). Utm Chvni-r v 
Rdty Churn, 0 C., ei'S, C33 (1883); Ao»7i< Rath 
numkur Jt'-ottrict, 0 &, 898 (1883) , Ralktn 
Alayoppudd’jfin, 10 M., S'). 81, 87 (ISW). 
hirH, Ev.. 42(1 
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' of the Indian Evidence Act, so as to bring them into conformity with the practice 
of the English Courts of Chancery. 

Melrill, J., further intimated that iu his opinion First Proviso to this section 
was large enough to let in e^^dence of such subsequent conduct as in the view 
of the Court of Equity would amount to fraud, and would entitle a grantor to a 
decree restraining the grantee from proceeding upon his document. If the ad- 
mission of this evidence can be j ustified on the grounds that it is within the pur- 
view of the first Proviso of the section, there can clearly he no ground for the 
contention that it in any sense contravenes its terms. As already observed, this 
was the opinion of Mclvill, J , in the case cited who said :(1) “ Or they may 
think, and this is a \*ie\v which is certainly capable of being supported by argu- 
ment, that the case may be made (o fall withm the first Proviso to section 92, which 
admits parol evidence of fraud to invalidate a document. It is true that it was 
held in Banapa v. Sundardas{2) that the fraud mentioned in the section must be 
fraud contemporaneous with, and not subsequent to, the makmg of the docu- 
ment, and the Court refused to entertain the argument, which is suggested by 
Mr. Dart in his work on Vendors and Purchasers (p. 954, 4th Ed ), that the 
refusal to fulfil a promise may he taken to show that the promise was originally 
fraudulent. But, admitting that such an ai^ument can hardly be maintained 
I must still say that the words of the first proviso to section 92 are very wide, 
and declare that any act of fraud may be proved which would entitle any person 
to any decree relating to a document, and it is not quite clear to me that these 
words are not large enough to let m evidence of such subsequent conduct as, 
in the view of a Court of Equity, would amount to fraud, and would entitle a 
grantor to a decree restraining tKe grantee from proceedmg upon this document. 

Similarly in the more recent case of Raklen v. Alagappudayan{Z) Muttu- 
sami Ayyar, J , said : “ I desire, however, to rest my decision on the ground 
stated by Lord Justice Turner in Lincoln v. irn;;7/< (4) His lordship said in 
that case ‘ without reference to the question of part-performance on which I 
do not think it necessary to give any opinion, I think the parol evidence is 
admissible and is decisive upon the case The principle of tlus Court is that the 
Statute of Frauds was not made to cover fraud If the real agreement m this 
case was that as between the plaintiff and W, the transaction should be a 
mortgage, it is in the eye of this Court a fraud to insist on the conveyance aa 
being absolute, and parol evidence must be admissible to pro% e the fraud. 
Assuming the agreement proved, the principle of the old cases as to mortgages 
seems to me to be directly applicable Here is an absolute conveyance when 
it was agreed that there should be a mortgage, and the conveyance ls insisted 
on in fr.aud of the agreement. The question then, as I Mew it, is whether there 
was such an agreement as tlus bill alleges, and, upon the evidence, I 
am perfectly satisfied that there was Besides, tlie agreement for the 
mortgage was only part of the entire transaction, and the appellant cannot, 
as I conceive, adopt one part of the transaction and repudiate the other. 
Thus the ratio decidendi was that the conveyance formed only part of the 
real agreement, and that tlio oral agreement which gave a claim to equitable 
rchef formed another part of the same transaction Agam, the ground for 
departing from the ordinary rule of evidence, was subsequent unconscionable 
conduct in taking advantage of that rule, and therebv endeavouring to 
mi'lead the Court into the belief that wliat was only an apparent sale but a 
real mortgage was a real sale and not a mortgage The fraud referred to 
by the Lord .lu«ticc was not fraud practised at the time when the document 
was executed, but the advancement of a claim in fraud of the true intention or 


(1) M p. er>s. 

(2) I 15, 533 <18T8) uso Cma. y. Bn 
6C..3iS. 33S (ISsU). Tkt tan- of 

U Rk,h Oh<mo, 3M Ei. p. 23 


(3) 1« M. ni. 82. 63 (1S«>. 

(4) 4 Dt«. A J.. 10 . rrlrrrrd t 
HOrn /%» ». L*9r. 19 A.. 431 (I83TV 
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the real agreement of the parties. ' It seems to me that section 92 of the Evidence 
Act, as observed in VenLatralnam v. Reddiah{\) does not render evidence of the 
oral agreement inadmissible, for, if the real agreement were proved, it would 
invalidate the document as a deed of absolute sale vithin the meaning of the first 
Proviso to section 92 of the Evidence Act, and constitute a ground for a Court of 
Equity and good conscience giving effect to it only &s a mortgage ” It has, 
however, been also ?teld that the fraud referred to in this Proviso must be contem- 
poraneous and not subsequent fraud, in which case if the proposition be correct, 
this Proviso so far as it makes provision for relief against fraud, Avould scarcely 
be applicahle(2) (v. post). The same learned Judge, however, upon the ques- 
tion whether or not a party should or should not be allowed to start his case 
with proof of a contemporaneous oral agreement expressed his dissent from 
the rule laid down in that respect m £alsu Lahshmanv Govinda Kanji, saj'ing(3) 
“ Nor do I see my way to adopting the rule that a party should not first 
start Ins case with proof of a contemporaneous oral agreement, and then confirm 
it by evidence of subsequent acts and conduct of the parties, but that he should 
piove the latter first and then proceed to prove the former The subsequent 
acta and conduct are only indications of the contemporaneous oral agreement, 
and it is such agreement that is the real ground of equitable relief Such rule 
involves in it the anomaly that, wlule indirect evidence of the true agreement 
is admissible, notwithstanding section 92, direct evidence of the same is not 
admissible. I do not, however, desire to be understood as saying tliat it would 
be safe to rely on the uncorroborated oral evidence of the contemporaneous 
oral agreement at variance with the terms of a document, but I think the absence 
of corroborative evidence in the shape of subsequent possession and conduct 
and other circumstances is an objection that ought to go to the credit due to 
the parol evidence and not to its admissibility In the case before us, there was 
such corroborative evidence, though the weight due to it was a matter for the 
Judge to determine ” 

But m the absence of fraud or of conduct indicating fraud, parol evidence 
will be excluded. Thus where a document contains covenants for the perform- 
ance of several things, and then one large sum is stated to be payable m tne event 
of a breach, such sum must be considered a penalty ; but when it is agreed that 
if a party do or refrain from doing any particular thing, a certain sum shall he 

E aid by him, then the sum stated may be treated as liqmdated damages. A 
ond fo- oAorvY -x ■ iterest at the rate of 

Es 1-4 ■' We hereby promise 

and giv a of Rs 3,000 on. ac- 
count of the interest And m case of our faihng to pay year bv vear the' 

..X T?„ 1 non 4i.» i i 

h 


penal clause, and that the conditions therem would not be enforced . but it was 
held that the clause was not penal, but in the nature of an agreement to pay liquid- 
ated damages, and that the plamtiff was entitled to a decree for the amount 
due on the bond with interest ns agreed upon, and approving and distinguish- 
ing the cases of Balsu Laishman v Govinda /ian^»,(4) and Hem Chunder Soor 


(1) 13 11 . 495. 

(2) Banapa t. Sundardn* JngjitamJiu, 1 IL, 

333 (ISTS) ; CuJU y. Urou-y. 6 C. 338. 338. (1880). 
•lid ip“ 2kt Lair of .Vortyw •n /nrfu, by E4»li 
Ikhary 3nl Ed , p. 221. 


(3) 16 M at p 8i. 

(4) 4 n . 694 

(5) 9 C , 628 

(6) /f.*orwLalT. Tx^A’flroin, 10C..T64 (188J)- 
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and no parol agreement whicli purports to modify the terms of tne contract 
of mortgage can be proved.(l) 

As this rule turns on the fraud which is involved in the conduct of the person 
who is really a mortgagee, and who sets himself up as an absolute purchaser, 
the rule of admitting evidence for the purpose of defeating this fraud would 
not apply to an innocent purchaser, without notice of the existence of the mort- 
gage, who merely bought from a person who was in possession of title-deeds 
and was the ostensible owner of the piopetty.(2) 

In the decision of the Privy Council, already referred to(3) the Judicial 
Committee with reference to the adnussioo by the High Court and Subordi- 
nate Judge of the evidence of a party to the suit and one of his witnesses for the 
purpose of proving the real intention of the parties observed as follows : — “Their 
Lordships do not think that oral mience of tnlention was admissible for the pur- 
pose of construing the deeds or ascertaining the intention of the parties By 
section 92 of the Indian Evidence Act no evidence of any oral agreement or 
statement can be admitted as between the parties to any such instrument or 
tlieir representatives m interest for the purpose of contradicting, varying or 
adding to or subtracting from its terms, subject to the exceptions contained in 
the several pro%*isos It was conceded that tlus case could not be brought 
within any of them 

V- * 1 . u- Q opinion of 

1 ' the Acts of 

1 
1 

rounding circumstances as may be required to show in what manner the language 
of the document is related to e.tisting facts “(5) This decision was recently 
followed in a case where the defendants sought by oral evidence to prove the 
intention of the plamtid that what was apparently a sale should operate as a 
gift, It being admitted that nothing could be elicited from the acts and conduct 
of the parties after the execution of the deed as their acts and conduct would 
be as consistent with their position as vendors as with tliat of donees (6) 

As already stated(7) it has been held by the Calcutta High Court and 
though not by the more recent decisions of the Bombay and Madras High Courts 
that this decision docs not m any case exclude evidence of conduct It does 
not, it IS said, lav down any rule of exclusion of evidence over and above that 
contained m this section winch excludes any oral agreement or statement, but 
not evidence of the acts and conduct of the parties not being in the nature of an 
oral agreement or statement The evidence which the Privy Council held in 
admissible consisted of the statements of one of the parties to the transaction 
and of a pleader winch went to show that at the time when the negotiations 
were going on, winch led to the execution of the deeds under consideration, one 
of the parties said that he would not execute the deeds unless it was a mortgage 
and the other answered, and that answer was supported by the pleader that 
the two deeds winch they were going to have would together amount to a mort- 
gage only That was adduced as evidence of the intention of the parties, and 
that e\ndenee was considered inadmissible 


(l) .l/olam; SihjK v J}a>a Uulimol SmjS 
(I'Sifi). 2S \ , 5(is 

(-) A’a«A» Yo/i r /lurrJtur iloolrrjf, 'J C, 
S^S (ISSl) . T il9yoppudnyi%M, 10 II . 

Kl, R2 (lr*J) 

13) /u, T. a \ , lia. las 

159 (1899). ». c. 4 C. W. N . 15i Tbo dcciwoo 
of tho nv:h C.Hirt u epbeU IS 19 A , 43* (ir»T) 
(1) AHfrmn ». IVO. & J.. lOS. L.«. 


ain \ 4 DrO a J . 10. vrre rofoim) to 

tjr tho Cburt, Srw u to this clu* of r&»r« , 

KcrhfomnJJ r. L. R . UX. I a>. . 

I9B. 

(3) MiuiLtK In. y LfTSU 22 A . 134. ]S9 
0899). 

(0) /■•..-...-ii.A-, T. 2 AU. 

i.j..3ot,303 orc3). ». 0., r: A., fit 

(7) ». r- 
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That evidence consisted only of oral statements of the parties, and there- 
fore came directly within the scope of this section. There was no other evidence 
of the acts and conduct of the parties adduced in that case which was considered 
by the Privy Couneil.(l) Snch evidence of intention is obviously inadmissible 
So evidence of a contemporaneous ora! agreement at the time of sale of immov- 
able property that the property was to be reconveyed on repayment of the 
consideration-money has l^en held inadmissible. (2) There are, however, 
decisions both earlier and later than that of the Privy Council m which the 
Courts have in order to judge of the nature of a transaction had recourse to the 
acts and conduct of the parties and to the circumstances, as for example, where 
it was sought to show that an apparent sale was really a mortgage, to the circum- 
stance that the property which was worth Rs 250 was apparently sold for 
Rs. 35.(3) "Whilst, however, these cases decide that evidence of conduct is admis- 
sible, they leave untouched the question whether, when evidence of conduct 
has been admitted to show that a transaction is not what on its face it appears 
to be, oral evidence m®'' ..i.. terms of the real 

transaction It has b i (4) There are, 

however, two decision or approximate 

to the views of the ^lautas aiiu Goinoay mgti t;ourt», as expressed in the most 
recent decisions (5) 

As already stated the position adopted by these High Courts following the 
decision of the Privy Council is tliis - 

The English Chancery cases are inapplicable The question must be 
determined by the provisions of this section, which precludes evidence of any 
oral agreement or statement. Admittedly direct evidence of any statement of 
intention is excluded. But evidence of conduct is onlv relevant as leading 
to the inference of a contemporaneous oral agreement (6) Subsequent acts -and 
conduct are only indications of the contemporaneous oral agreement which agree- 
ment 18 the ground for relief. The admission of evidence of conduct involves 
the anomaly that while indirect evidence of the true agreement is admissible 
notwithstanding this section direct evidence of the same is not adinissible.(7) 
If evidence of conduct does not establish an agreement other than that appear- 
ing on the face of the document, it is irrelevant. If it does, then it is excluded 
by this section which prohibits evidence whether direct or indirect subject to 
the terras of its Provisos. 

The true rule would therefore appear to be that any evidence whether of 
conduct or otherwise tendered for the purpose of contradicting, varying, adding 
to, etc., a document is excluded by the terms of this section unless it can be 
shown to be admissible under the rtovisos(8) as on the ground of fraud.(9) If 


0) Khankar Ahdur v. Ali Iloffz, 2 C-, 255. 258. 
259 (1900) , .Mohamid Ah r Katar Ali, 28 C . 
280 (lOOlj; 2nd .Appe.-*!, CftI H. C , BW of 1899 
(4th Jane, 1901). Conlra fee Athiilaraman}^ 
V. fl,Marnju, 25 M . 7 (1901). 

(’) S. a , .12 of 1904. JIad H.C.MhSept 1903, 
15 Mitl I. J , I n.. 9 

(1) SK-(m<l Appeal. Cal. H. C.. fi95 of IS'sC 
(llth June, IDOl), cor. Ameer Ah and IVatt, JJ. 

(4) V. atilr, p. 6S2, jBalfu Lalihmaa r. Oorinila 
Kan)i. 4 JJ , .594 (1880) In KoUrn T Jlagnp. 
piidoijan, Ifi M , 60, 82. 83 (1892). IheOonrtdis- 
njitril with the limitation Imposed m tlm former 
lase pmentiog a party from ttorltag hu esse by 
ilirrrt pirol erul'nce o( the slhgnl oral aprre- 

(5) /Mhu Homan v. llhmmni I’rarai, 5 C. W. 
N. rrx.-M (Itxil). Hahtmaa r. IMi ButiA. 28 


0,70(1900), T port 

(6) AfkHlammaraju y bul/hara)u, 25 Jf., 7 
(1901) Dnlloo V. Ranckandra. 7 Bom L. I? . 669, 
(1905) , Radha Raman r Rhowani Pra^d, 5 C. 
IV .N' . ci-wii (1901) 

(7) Raklrn > Alojappiulagnn. It) M, 80 at 
p. 81 (1892). 

(8) Dattoo T Rmne)ian.(rn 7 Born L. V. , 5*9 
570 (190.5). This of coiirn dots not preclude a 
ppTsoii from rilying on thr proriso of tho sec- 
lion, but t)ure IS no case made hire isliich would 
enable u« to B.iy th%t any of these provisos are 
applieaWo to tho circumMancts of the case” 

And in RaUi>7,in T. Lrjgr. 22 A . 149 (1899) thr 
I'nvy Council eairl it was conceileil that the case 
coaid not be brought within any of tho provisos. 

(9) hahiman v. /.7<i5i Ral-h, 28 C , 70 (1800) 
J/one?Biav J/aWniejlP It ). 1 1. B. 11., 10(1 ; 
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a c-ise comes witliiii tlie Provisos, then any evidence of conduct or otherwise 
may be given. In short the same principles apply to the admi.'>sion of evidence 
of conduct as indirect evidence of the existence of n contemporaneous oral agree- 
ment ns to the admission of direct evidence. Neither are admissible unless 
the case can be shown to come within the Provisos to the section. 

Persons who are not parties to a docament or their representatives in in* 

tcrest ma}’- give evidence of any facts tending tf - -- -- - ■ - _ . 

ment varying the terms of the documcnt.(l) 

“ between the parties to any such instrument,’ 

one side and the other came together to make t,.c lives m 

perty, and would not apply to questions raised between parties on the one side terest 
only of a deed regarding their relations to each other under the contract. The 
words do not preclude one of two persons in whose favour a deed of sale pur- 
ported to be executed, from proving by oral evidence in a suit by the one 
against the other, that the defendant was not a real but a nominal party only 
to the purchase, and that the plaintiff was solely entitled to the property to 
which It related. Thus M conveyed certain houses and premises to plaintiff 
and defendant jointly by a sale-deed Plaintiff sued defendant for ejectment 
from the premises, allegmg that he alone was the real purchaser, and that de- 
fendant was only nommally associated with lum in the deed. Held that section 
92 of the E\ndcncc Act did not preclude ’ •’ 

that he alone was the real purchaser, 
cribed in the sale-deed as one of the ^ ... 

case said : " In the case before us, the ‘ parties ’ m this scn«e would be the 
vendor on the one part and the two vendees on the other part ‘ As between ’ 
the vendor and themselves, neither of .the vendees would be heard to plead, or 
would be allowed to offer oral evidence to show that both were not parties to 
the bujing of his house Neither vendees could resist the vendor’s claim for 
the price, or for any other relief properly arising to him out of the contract, 
on a plea intended to show that one of the two was a nominal party only ti- 
the contract. Similarly one of the several obligors of a bond or bill-of-e.xchange 
would not be allowed m answer to the obligee’s action on the )omt instrument 
to maintain a plea that he was a surety only ; except of course in a case 
where a money-lender made advances on the security of a joint and separate 
note, being well aware at the time that one of its makers was n surety only. 

In such a case, notwithstanding the form of the note, the surety has been 
allowed to plead, as an equitable defence, and prove, that lie was known by 
the lender to be surety when the note was made, and that without his consent, 
the principal h.ad time given to Jiim by the lender Such a case ns this 
would i.aU probably under the first Proviso to section 92 Hut, on the other 
band, we think that tlus section would not nppl}* to questions, like that of 
the present case, raised by the p.arties on one side, inter se and not affecting 
the other partv to the contract, toucliing their relations to each other m the 
transaction The evidence m this respect would be offered not to vary, con- 
tradict, add to, or subtract from, the terms of the vendees' jomt liability 
under the contract of purchase and sale from their vendor, hut only to show as 
between theinscKes, the two vendees, to wit. which was the real purchaser, 
or rather whether M was not the trustee only of his brother 0 V Analogously, 
in the case of the proinL«ors of a joint note, it is competent to one of them, w ho 
lias had to pav the entire debt, to show in variation of the termsof thenotc.as 
against a co-promisor, that the p-iycr was a surety only, and proving tlus to 
get a decree for iiulcmnification against his co-promisor (3) 

.taw;, , r«r«ni< S |Vvt, I_ IJiiJ. ;S C , TO tl W). 

R . »;» , iitH; fam, 10 X , 4Jl 

(1) S O'*, ait to Ihmt S«. Ilss**), 

/VUomI t. 5jw/ r M.. SCO. Ml (1903). W r. J/arflo ttm. •«!«. at pj- 

m !>,» fr«n %. /7*»i <3. 4S4. 
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trading 
from, Its 
terms." 


POTpose^of Illustrations (o), (6), (c). The following cases may also be taken 

contradict- together tnth those cited, ante, and jmst, in the Note to the second Proviso as 
inilad^’g illustrations of the me.vmng of these words. In a suit for ejectment in 
to, or_st^- which the defendant pleaded that there was an oral agreement between him 
and his lessors that he should be entitled to a renewal of the lease for three 
years, it was held that evidence of this oral agreement was inadmissible as it was 
inconsistent wth the terna of the second clause of his lease, which provided for 
the defendant giving up possession of the premises on receivmg a month’s 
notice to quit, and which was as follows : “ If you mean me to vacate at the 
completion of the term, yon must give one month’s notice. In accordance 
therewith I will vacate and give up possession to you.”(l) 

In the case next cited R. N., prior to Lis death, was a partner ivith defend- 
ants in the firm of 2^ C. and Co. He died on the 8th November 1884. On the 
9th November 1885,. his executors passed a release to the defendants which 
recited that R's share in the firm and future business bad ceased on his death ; 
that the surviving partners had requested the executors to settle the account 
of their testator with the firm, and that after examining the hoolvs and taking 
accounts, etc , a balance of Rs. 8,395-11-0 was found due, on pavment whereof 
the executors released the defendants from all claims m respect of the share 
and interest of H, &c. On the 7th April 1887, the executors assigned over to 
the plaintiff a one-anna share m the said firm, and the plaintiff, as assignee 
brought this suit for a declaration of his right to the share and for an account. 
He alleged that there had been no accurate examination of the books at the 
time .of the release , that the amount really due to the testatoi ’s estate by the 
firm had not been ascertained ; and that it had been agreed on by the partners 
at the time of the release, that, m addition to the siun therein mentioned, the 
executors as representing the testator’s estate should receive a one-anna share 
in the partnetsiup The defendants demed the right of the plaintiff, and con- 
tended that the interest of R and his estate in the partnership ceased at lus 
death. They relied on the release, and denied any agreement to gi\e the 
executors a share ; and contended that, under section 92 of the Evidence Act 
(I of 1872) no eridence could be given of the alleged agreement For the 
plaintiff, it was contended, that the agreement as to the one-anna share was 
quite independent of the release It was held, that eridence of the agreement 
that the executors should continue to have a one-anna share m the partnership 
was inadmissible as being inconsistent with the written release By the release 
the executors of R released the partners from all claims whatever in respect 
of R's share, and the consideration for that release was stated m the document 
to be a lump sum, on payment of which under the writing, all claims arising out 
of the old partnership ceased and determined The oral agreement added an- 
other term to the consideration for the release in respect of the past accounts vi:., 
the continuance of a onc-anna share in the partnership iSuch an agreement 

.vas an addition to the 
was inconsistent with 


.Vnd where in a suit on ajiroimssor)* note payable on demand the defendant 
admitted execution and consideration, but pleaded that it was agreed between 
the plaintiff and the defendant at the execution of the note that the plaintiff 
should not bring any suit to enforce payment of the instrument, until a certain 
event, and that ns such event had not happened the suit w os permature, it was 
held that such a defence as that raised could not be admitted under this section 


(1) IValtm Pit T. Cyftflli Sonbftf, 11 E., «/ Cmyil, 2 , 608, Wi.’ (I88I1) . Jaiu Pai v. 

C14 (1837). Set M to tenn* In eontravmtion hiliirnn A'unJy, 17 C, 177, ISO (1839} 

an<] ilefeuAaco o( tharc o[ the initrumnit. JI/ora« (2) Cokw;* Pultonjt y Uarj'irji 21 

T. Mittu Bthte, : C., 68 (1876); Cvlttn t. Eaat li , (1638). 
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and the suit was accordingly decreed against the defendant (1) Had tins 
e^^dence been admitted it would have bad the effect of contradicting the terms 
of the document. As the t/nV«f Promo under which the evidence was tendered, 
is a proviso only, and not an Exception to the section, it leaves the general rule 
enacted thereby in its integrity. The condition precedent to which that proviso 
refers is a condition the subject-matter of which is dehors the contents of the 
instrument, and, therefore, if effect be given to tlus condition it cannot effeit 
the terms of the document itself. 

But in defence to a suit upon a hypothecation bond payable by instal- 
ments it was pleaded that, at the time of the execution of the bond, it was orally 
agreed that the obligee should, in lieu of instalments, have possessiou of part 
of the b}*pothecated property, until the amount due on the bond should have 
been liquidated from the rents , that, in accordance with this agreement the 
plaintiff obtained possession of the land ; and that he had thus realized the 
whole of the amount due. It was held that the oral agreement w'as not one 
which detracted from, added to, or varied the origmal contract, but only pro- 
vided for the means by which the instalments were to be paid, and that it was, 
therefore, admissible in cvidence.(2) Where there was a registered partition-deed 
allotting the several joint properties among the different sharers, and the parti- 
tion-deed whilst it made special provisions for giving access to other portions 
was silent as to the right of access of a particular house fallen to the share of 
a particular sharer, the latter, it was held, could not .«et up an oral agreement 
to give lum the right as the same was not admissible under tlus section (3) In 
the undermentioned case(4) it was held that an alleged agreement to pay inter- 
est was cither a part of the agreement embodied in the Ihata or it was a separate 
agreement. If the former, then under this section evidence of it was inadmis- 

tp the agreement 
ement would not 
Procedure Code, 

now omitted^. 

In the absence of a contract to th,at effect an agent cannot personally 
enforce or be bound bv contracts (5) The agent ts liable if, by the terms of the 
contract, he makes lumself the contracting party Evidence is not admissible 
to show *’ * ' *'ie face of a written contract to he per- 
sonally . contracting party, and, therefore, not 

liable a< ^ hen it appears upon a written contract 

that the agent is liable, he is not, unless he can show that there was a mistake 
and that the wTiting did not properly express the mtcntion of the partics.f") 
entitled to discharge himself by reason of his agency for the effect of the w ntten 
instrument cannot be varied by oral evidence (8) The Contract Act, more- 
over, provides that such a contract (that is a contract by the agent personally) 
shall be presumed to exist in three specified cases, unless the contrary appears, 
one of which cases y* where the agent does not disclose the name of his principal. 
Tlus probably means m the case of a written contract where the name of the 
principal is not disclosed on the face of the contract. The Contract Act should 


(l) Sfnurift v Oj*«r .SVA. I V. \\ 

N., cviii . i C. W N.. !8S (1897). 

(.1) /.‘am r.altS r />vr;aii, 0 A . 39J (I8ST) 

(3) t. .Vorroiv, 15 M»d I. J 

353 (invS) 

(1) x Xmn fs 

lU. 310 (RXMl 

(.3) Confr*ct Aft (1\ of 18731. ( 330. in •birh 
Iho rulo to tK%t «bifb ol.tiuxii In 

lorkl U I«iJ do«n, *•« 5 C . 77 , M to NofoUo*4o 

lulromoot*, art *. es, Art XXVI of Is*! . M to 


oTklmre of v. pmt In Cftlfutla, « li-ro 

• rmilor of (wxl* <2 f 4I< oitb thr bnnim of so 
Furoptoa Snn. faa boniAn. b- roa only l.v,!; to 
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2M. 313. 30 (187V< 

(7l Ifalr T. Horror, 6 If & .V , TCS. 

(S) Stt CBBQtB^bkin 4 qJ Sbopb^nl. Gntnrt 
Art, note to •. 330; Toylor, Er., | 1153. 
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be read subject to the provisions of this section, and if on the face of a written 
contract an agent appears to be personally hable, he cannot probably escape 
liabibty by the evidence of any disclosure of his principal’s name apart from 
the document.(l) On the other hand it has been held that there is nothing 
to prevent the production, of evidence to show that the person who is not liable 
upon the face of the contracc is in fact chargeable under it.(2) 

In the undermentioned case,(3) Jackson, J , speaking of bennmi transactions 
observed : “ In this very large class of cases it seems to me that the rule in re- 
gard to the admission of parol evidence to vary tvritten contracts will not apply, 
and I conceive that the decisions, refusing to allow an agent, who enters into a 
wTitten contract, in which he appears as principal, to offer parol evidence for 
the purpose of exonerating himself are wholly wide of the case before us ”(4) 
In the case of principal and surety the rule is that the liabihty of two persons pri- 
marily liable la not affected by a private arrangement between them as to surety- 
ship (5) Oral evidence is not Omissible to show that one of the executants 
of a note of hand signed it only as surety and that his liability was only to the 
extent of standing as a surety for one month f6) 

In the undermentioned case the plamtiff sued to recover money which 
he had been compelled to pay in virtue of a mortgage executed by his two half- 
sisters and liimself His claim was based on the plea that, though appearing 
in the bond as a co-obligor, lie was in reabty merely o surety Held that evi* 
dcnce was admissible to show that the plamtiff executed the mortgage-bond 
as a surety only.(7) 

Where the contention was as to whether evidence could be given to show 
that a will was really intended for the benefit of a person, other than the one 
mentioned therein, the Court stating that there was no authority in India upon 
the subject, held that in the absence of any such authority, it doubted whether 
it was open to adduce such evidence unless the Courts here acted upon the prin- 
ciple which, in cases of tlus class, is acted upon m the Enghsh Courts, namely, 
that a party setting up a secret trust must adduce evidence to prove that it 
was communicated by the testator to the universal legatee, and that the legatee 
agreed to accept the property bequeathed in the terms of trust (8) And in a 
recent case it has been held that where the testator at the time of the disposi- 
tion or after it informs a legatee of a secret trust which the latter accepts express- 
ly or by implication the legatee becomes a trustee as m English law and that 
trusts may he proved by oral evidence (0) 


to point to the apparent rectitude of tlie document and to claim protection 
from enquiry imdex a rule which exists agamst the contradiction and variance 
of the terms only of those instruments the validity of which is not m question 
In such Case the Court is not bound by the mere “ paper expressions ” of the 


(l) Still/ r. Ittffgtr*, R C.. 71, 

70 (1879). 

(?) Tayhr, 1154. Ce/dn 

V. Ham CMindra, 5 B. L. 1?., 147 (IB70J. pt » 
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bulls, 7 B. 1- R.. 720, 727 (1871); the l.iuuii«il«r 
ii not an Bgt.nt for either party but a otranger to 
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iS .A.. 337 (1003). 

(8) A'afi Choriin v. Ham Chandra, 30 C, 783 
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parties and is not precluded from enquiry into tLc real nature of the transaction 
between them. Hence the declaration in this Proviso (1) In order that an 
agreement may constitute a perfect contract it must have been made by the free 
consent of parties (i c., without coercion, undue influence, fraud, misrepresenta- 
tion or mistake), coni'pctent to contract, for a lawful consideration and with a 
lawful object, and it must not be one which is expressly declared by the Contract 
Act to be i'0jd.(2) And in order to dispose of property by will a person must be 
of sound mind and not a minor. And a will or any part of a will, the making 
of which has been caused by fraud or coercion or by such importunity as takes 
away the free agency of the testator, is void.(3) Such being the conditions 
imposed by law as necessary to tho existence of a perfect contract, grant, or 
other disposition of property, the want of such conditions as invalidate the docu- 
ment or entitle any person to any decree or order relating thereto may clearly be 
proved without infringing the general rule enacted by the section. The rule 
enacted by this section is simply a canon of evidence. The instrument must be 
-.-. 1*1 . ... 1,1 , 1 .11 •, ir * . . to the contradiction and 

■ is not in question. Oral 

fact wliich would 

(late a document Thus agreements by way of wager arc void.{4) So, though 
the burden of proof that an agreement is a wager, that is, that it is not in sub- 


relating thereto, ^lius A institutes a suit against V for the specific performance 
of a contract, and also prays that the contract may be reformed as to one of its 
provisions as that prousion was inserted m it by mistake A may prove tlmt 
such a mistake was made as would by law entitle lum to liavc the contract 
roformed.(6) Where neither party is in error ns to the matters in respect of which 
they are contracting, but there is a mutual error m the reduction of the contract 
into witing, then the Court interferes for the purpose of reforming the contract 
and not of rescinding it (7) This I’roviso is not exhaustive, that is merely con- 
fined to cases of fraud, intimidation, etc As appears from the use of the word 
“ such as ” these .are set out by nay of illustration only Any fact may be 
proved which would invalidate any document (R) 

A party will be allowed to give parol evidence wlien the execution of such 
document was obtained from him by fraud (9) Tims in a suit by a purda lady ’ ^raud 
to set aside a biU-oi-»ale, execution of which by her had been o\>tained by collu- 
sion and fraud, the Court admitted parol evidence to show that the bill-of-sale 

■IDCC rrrulrd {litnt itodhab v, badatuni 

AoTary.OC W.N.SiS. K U (IWIJ)] » c , 1 C. I. 

J , ISS <' . 437. and in which mum 
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biddm ototutp or common Uw K«Jtrr»al)i 
Cklltrlftx Ckamdftl»ir*.6\\ H . ex. 71 ( I 
(6) ^ lllurt (r| IVLI, Kr . . JJoXti,. 
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I», Aowm JfoKffr «. i-nfmaCj .Vur l.iUt, 

I U. lure (iM4.'. 
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was intended by ber to operate only as a mortgage (1) So a plaintiff sued to 
recovci rent under a kdbuHat. The defendant admitted execution of the hahu- 
liat, but asserted that be executed it in order to enable the plaintiff to sell the 
land at aliigh price, the plaintiff agreeing to make over to him Rs 282 out of the 
purchase-money and to obtain for him from the purchaser a mourasi pottah of 
the land, it never having been intended that any rent should be payable under 
the iabuUat It was held that under tWs proviso evidence of the oral agreement 
was admissible for the purpose of proving the fraudulent character of tlie trans- 
action between the parties.(2) 

There is a conflict of opinion on the point whether the fraud referred to in 


tract 13 void, or voidable, or subject to reformation, upon the ground of fraud, 
duress, illegality, &c , in its tnc^ion ; and not to cases where the agreement 
being in itself perfectly valid and free from any taint of that kind, one of the 
patties attempts to make a fraudulent use of it as against the other. It will 
be found that the rule laid down in section 92 of the Evidence Act is taken 
almost verbatim from Taylor on Endcnce (Ist Edition), section 813, and the 
exceptions wluch follow in the several provisos are discussed m sections 81G 
to 841 of the same work That beb" so, I think it is quite legitimate to refer 
to those sections, as one means of ascertaming the true meaning of the 
provisos The substance of the proviso, and the examples showing the meaning 
of that proviso, arc contained and explained m sections 816 to 819, and it wiU 
bo found that they all relate to the reception of evidence for the purpose of 
invalidating contracts by reason either of fraud, illegality, &c., in their incep- 
tion, or of some subsequent failure of consideration. For this reason, ns well 
as from the language of the proviso itself, I think that it is not intended 
to apply to a case where the contract itself being valid, one of the parties wishes 
to make an improper use of it (7)” On the other hand, it has been observed 
that the jurisdiction of the Courts to admit parol evidence of conduct of the 
parties to show that on apparent sale was really a mortgage rested on the basis 
of fraud, and that the words of the first proviso to section 92 were very wide 
and declared that any act of fraud might be proved which would entitle any 
person to any ’ .* 

words were n< 

in the view o' ^ . 

grantor to a decree restraining the grantee from proceedmg upon his document 
A person cannot both approbate and reprobate the same transaction. A 
party cannot show the true nature of a transaction by proof of fraud for his own 
relief and insist on its apparent character to prejudice liis adversary. Their 
Lordships of the Privj* Council in Shah MaUianlal v. Srikrishna Singh, {8) 


(1) Manohiir Du T. iXut, I B. L. H . 

O. C.. 29 (1887). 

(2) KoJihi Xaih v. BrinJalian Chudatmitg. 
10 C.. 619 (1894). 

(3) llannpa t. Simdard'H Jay/iraiiJas, I U . 
333, 338 (1876) , Cull* r. Brovn, 6 C., 328, 3 IS, 
f c.. 7 C, I- It . 171 (1880), pfrC*rth. C. J-; iVen- 
Titilh SSaha % J/odAw Sudan, 23 C,, 606 (1898} 

(4) Baltu LatAman T. GofinJa 4 6. 

SOI, C08 (1880); BnUfH v. Alajappudas/am, 16 
M., 80, 83 (1802): Cull* v. Brotrn, tapra, at p. 
333, }xr Pontifex, J. 


(8) i/nnn/a y, Sundardna Jogjuandaa.tapi^, 
and »fe Tcmarki m T7i« Lau <i/ Slorlgagr I* India, 
by Hash Itchary Ghoee, 3rd Ed , p 2.M. 

(6) 6 C.,328 (1880) at p. 33S, and *eeAV*AiTi'>r'*'» 
Bkiupnnt y. Bay Pandu, 8 Bom. L. U. 287 
(T) Balau LaXahman t. Gonnda Kanjt, 4 B., 
694, 608 (1880); and ata to name effort. BaUtn 
Alayappudaijan, 16 M., 80, 83 (1802), Cvlla 
y. Broim, 6 C , 328, 335 (1880) , par rontifox. J. 

(8) S II. L. It , P. C . 44. 48. 49 (1800); tlie 
ttilo wai followrrl and •pplinl m Lola Himmal 
T. UeuhrJhn, 11 C., 480, 400 (1883). T. jwl. 
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observed upon tlds principle as follows : “ The rules of evidence, and the law of 
estoppel, forbid anj’ addition to, or variation from, deeds or written contracts 
The law, hoaever. furnishes exceptions to its own salutary protection ; one of 
ivhich is, when one party for the advancement of justice is permitted to remove 
the blind which hides the real trans.sction, as for instance, in cases of fraud, 
illegality, and redemption, in such cases the maxim applies, that a man cannot 
both affirm and disaffirm the same transaction, show its true nature for his own 
relief, and insist on its apparent character to prejudice lus adversary. This 
principle, so just and reasonable in itself, and often expressed in the terras, 
that you cannot both approbate, and reprobate the some transaction, has been 
applied by their Lordships m this Committee to the consideration of Indian 
appeals, as one applicable also in the Courts of that country, which are to admin- 
ister justice according to equity and good conscience. The maxim is founded not 
so much on any positive law, as on the brood and universally applicable prin- 
ciples of ju5 I * T>.- c -jiishes one 

instance of judgment 

of their Lo ^ ^ ^ obligations 

of the lease, and claim the benefit of it.” 

When consent to an agreement is caused by coercion (and similarly by un- 
due influence), the agreement is a contract voidable at the option of the party 
' whose consent was so caused.(2) “ Coercion ” and “ Undue influence ” are de- 
fined by sections 15 and 16 of the In^an Contract Act. A \rill or any pwfc of a 
will, the making of which has been caused by fraud or coercion or by sucK impor- 
tunity as takes away the free agency of the testator, is void.(3) Parol evidence 
may be given to prove such coercion or undue influence, as for instance, that 
the Avriting sued upon was obtained by improper means such as duress (1) 

The consideration or object of an agreement is unlawful if it is forbidden 
bv law ; or is of such a nature that, if permitted, it would defeat the provision 
of any law ; or is fraudulent ; or involves or implies injury to the person or pro- 
perty of another ; or the Court regards it as immoral or opposed to public policy. 
Every agreement of which the object or consideration is unlawful is void (6) 
So also a bequest upon a condition the fulfilment of which would be contrary 
to law or to morality is void.{6) Under this Proviso parol evidence may be given 
of illegality, namely, the tmlawful character of the object or consideration of 
the agreement or condition in question, as for example to show that a contract 
not disclosing these was really made, for objects forbidden either by Statute or 
by common law.fT) 

"ue execution of a document being necessary to make operative the dis- 
position. therein contained, want of such execution maj' be proved for the pur- 
pose of invalidating the document. In some cases as in the matter of wills, (8) 
the law has enacted that their execution shall be governed by certain rules. It 
may be shown that those rules have not been followed and that thus the dis- 
position has thereby become defective (9) So also it may be shown that the 
party was incapable of contracting, by reason of some legal impediment sucb 
ns minority, idiocy, insanity or intoxication (10) An agreement is not a con- 


(1) :0 Moo. I. A . 356. 

(2) Act IX of 1872 (Contrwt), i. 19. 

(3) Act X of IS65 (ladiaa SurccHioo), •. 43. 

(4) Toylor. Et.. *. 1137. 

(5) Act IX of 1872 (Controct), *.23; si to 
ooniijfrstion snd object nnlsirful in port, ttt m 
24, 57, 5S, »5. Cf. drSoitionof “ lUegsl ” in PrisI 
Code, t 43. 

(6) Act X of 1865, i. 114. 

(7) See Culffiii r. tHanttrn, i Wflli, 347 ; s. e., 
1 Smith, L. C., Bnyo» x. Xitlitfcid. 3 Mse. & C., 

W, LE 


94, Tsylor. Er., { 1137, 1 Smith, L. C. (Kole 
to CoBtn* T. Blatant)), sod csin there cited. 
ntny.Oarit, I AU. L. J ,632 <1904). f e.. 27 A.. 
266 [the Omtt will tske notice ofdiegslity erea 
though not plcsdedj. 

(8) Act X of 1865 (lodisn SacreMion), Psrt 
Vni, extended to llindtu by Act XXI of 1870, 
s. • Port IX. 

(9) Stt Tsylor. Et., { 1133 

(10) See Oi., { 1137. 


(1) Intimida- 
tion 


(OlUeffallty 


(d) want of 
duo execu- 
tion or 
capacity. 


38 
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tract, if made by a party who is not competent to contract.(l) Contractual 
competency is defined, by the 11th and 12th sections of the Indian Contract Act. 
(«) Want or An agreement made without consideration is void, unless it is made on 

eonsWera- account of natural love and affection in writing and registered, or is a promise 

tion, to compensate for something done, or is a promise to pay a debt barred by the 

• - • ■ ..vv -r 1 , , , . , T • . ; , 1 , , t , , Qt in 

! evi- 

X.. . . ■ . . ‘M3) 

So also this section prevents the admission of oral evidence for the purpose of 

contradicting or varying the terms of a contract, but does not prevent a party 
to a contract from showing that there was no consideration, or that the consi- 
deration was different from that described in the contract. Where, however, a 
deed of sale described the consideration to be Ks 100 in ready cash received, 
but the evidence showed that the consideration was an old bond for Rs. 63-12-0 
and Rs. 36-4-0 in cash, it wa.s held that there was no real variance between the 
statement in the deed and the evidence as to consideration, having regard to 
the fact that it is customary in India, when a bond is given wholly or partially 
in consideration of an existing debt to describe the consideration as being “ ready 
, money received.’*(4) So also a deed of putowa contained a recital of the payment 

of the sum of Rs. 2,000 as bonus to the plaintiff by the defendant, the mode of 
payment being stated to be in cash in one lump sum. The plamtiff sued to 
recover the sura of Rs 1,850, allegmg that only Rs 150 had been paid and not 
Rs. 2,000 as recited in the putotca. The defendant admitted that Rs 850 
was due. and as to the remaining Rs. 1,000 alleged that, at the time of the 
transaction, it was agreed that the sum of Rs 1,000 was to be retained by him 
on account of a debt due by one of the plaintiff’s relations to him Theplain- 
tiff objected that the evidence of the agreement set up by the defendant was 
inadmissible. But it was held, that, inasmuch as it was open to the plaintiff 
under the f-Tst Proviso of section 92 of the Evidence Act to prove by oral evidence 
that the whole of the consideration-raoney had not been paid, it was equally 
competent to the defendant, in answer to such case, to adduce evidence to prove 
the true nature of the contract, and that the consideration was different from 
that stated m the contract. It was held, also, that the plea of the defendant 
substantially was that, although the consideration was fixed at Rs 2,000, there 
was a separate oral agreement to the effect that out of that sum the plamtiff 
was to refund Rs, 1,000 on account of the debt due from Ins relative and that on 
this ground the oral evidence tendered xvas admissible under the second Proviso 
of section 92 of that Act (v. poit), the stipulation as to the refund of Rs. 1,000 
not being inconsistent with the recital as to the consideration m the contract (5) 
Under this proviso it may be shown that an acceptor of a bill never had any con- 
sideration for it and that he accepted it for the accommodation of the drawer 
or some other party.(6) Section 92 will not debar a party to a contract in writ- 
ing from showing, notwithstanding the recitals m the deed, that the considera- 
tion specified in tlie deed was not in fact paid as therein recited, but was agreed 
to be paid in a different manner (7) The Privy Council have m a recent decision 
held that it is a settled law that notwithstanding an admission m «alf'-decd, that 


(1) .-Irt IX of 1872, a 10. 

(2) Act IX of 1872 (Conlract). » 25 

(I) Choic^hry Dfby \, Choiribry JJohIoI, 3 
Moo I. A , 347 <1844), and vf Sluiilk II'^mt. 
ShaiVt Kumar, 7 M . R , 428 (I8«7) ; XJooUa TAo- 
ionr r, Kam LaU, 7 IV. R , 408 (1887) , the eaa«« 
of itummmut Ramitr T. ShVi linyiA, 7 W. It , 
334 (1887), and ilutsamul Ran. T. RUteM 
8 W. R., 339 (1867) art- no longer law. S*t 
•. 1)6, 

(4) ilutum Chaud r. IHr.dal, 3 II , 169 (1876) ; 


»ee nl»n Vaiwltia lihollu v Narammma, 5 M., C, 
8(1882) [Die provu>ioTi!i ofti 92 do not prohibit 
the disproof of a iccitol in a contract as to the 
conenleration that hai> passed by showing that 
the actual cnnsiclcration was something different 
to that alleged] Kumara v ;9rin>i<>.<a. 11 M.. 
2)3. 215 (1687) 

(5) Lola Ihmmot v UncAeUen, II C. 480. 

(6) Pogou T. Raul o/ Rrajal, 3 C. 174, 184 
(1877). 

(7) Judayt v Ltd Ciaitd. 18 A., 168 (1895!. 
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tlie considpratiou iiai hccn rocciveil, it is oj>cn to the vendor to prove tliat no 
consideration has been actually paid. The ENddence Act does not say that no 
statement of fact in a written instrument may be contradicted, but the /cr»iT 
of the contract may not he varied, etc. So where the contract was to sell for 
Rs 30,000, which was stated in the deed to have been received, it was held com- 
petent for the vendor without infringing any provision of the Act. to prove a 
collateral agreement that the purchase-money should remain in tlie Iiands of 
the vendee for the purposes and subject to the conditions alleged hj* him (1) 

Where one of tlie parties to a dead » under any of the provisions of this section 
permitted to go into oral evidence, it is open to the other party also to rebut 
that evidence liy oral evidence So where a deed recited the payment of a cer- 
tain consideration, and the plaintiff denied the passing of any consideration 
and adduced <»vid 2 ncp in support of lus contention, it was held open to the de- 
fendant to go into oral evidence to show that there was some consideration 
for the deed, though not the same as recited m the decd.(2) And it has been 
held that the “ want or failure of consideration ” contemplated by this proviso 
is a complete want or failure of consideration, sinte no consequence invalidating 
the document could otherwise follo\v.(3) 

^Iistakc may exist cither in the intention or purpose of the parties or be a (o Allstate 
mistake in rendering their intention into words. As regards the first an agree- or 
ment is void when both parties are under a mistake as to a matter of fact(4) 
and for this purpose a mistake as to a law not in force in British India has tlic 
same effect as a mistake of fact.(5) In such cases there is no contract at all. 

Further where a contracting party who cannot read has a written contract 
falsely read over to liini and the contract written differs from that pretended 


but misapprcciates its legal effect, he cannot deny its esecutiou.(6) But a con- 
tract is not voidable merely because of the mistake of one party ns to a matter 
of fact(7), nor because it was caused hy a mistake as to any law in force in Bri- 
tish India (8) Oral evidence is admissible of such iiustnke which, if established, 
allows that there w'as no agreement at all. 

But the mistake may bo one in rendering the intention into w ords, an agree- 
ment being not void if the mistake be one for which a remedy may be obtained 
by the reformation of a document. In such cases there is an agreement, but 
the words in w’hich it is expressed do not rightly represent the meaning of the 

^ t— .y .-I 1 — » .,P other instrument 

• ’ institute a suit to 

. _ admissible to cor- 

rect the mistake What in such case is rectified U not the agreement hut the 
mist.aken expression of it.(lO) 

If some plain and palpable error has crept into the written instrument 
equity formerly, and the Courts of common law now, sanction the admission of 
Nideiice to expose the error (11) In such cases, especially where recourse Is 


I) .So* r. InJrojU. 4 C, \\. X.. 485 

(ItsiO): » r.. S-J A .370; in vIikIi it voiiirU that 

rTnirnrfi almiiwiUp to iihov that rontalff* 

atinn lial not Wn rrorirrU notnithaUnamr 
Iho rwit*! of that fact In th^ <l«xl j foIlowrJ m 
r. IJanil-ui-uuM. S All. 1. J. 
160. 364 (IPOS). 

(S) KaOaiJi Cittnilm lluruJt CXtnJtr, 5 C. 
W. X., 158 (1900) 

(3) XfoAsrantn ttktiwnnl T, Ra<i raada. S 
Pom 1. n.. 287. 


(4) .StS IX of IB72 (rontrertl. «. 20 

(5) /A.. • 21. Tailor. IIS'i, 1140 

(6| /Ojas T. BAbho. S8 is . 4.1> 4?7 (I'AMV 
(71 .Art I.X of 1872. a. ii. 

(8) n. ■ 21 , a T«w. K. . 

(«•) Art I of 1877 <8p.^ib. IMkfj. > II 

(10) Ita/lm T. PAaiu. 28 R . 4J'i. 42.', (l‘fa)_ 
mhm- tbr aul./rt of ink<tot.« a. Uitousk.-'l. 

(11) CMRflooJk T. ISafilvK. L. n.. 1 1-. L 1> . 
109. tlS.ctftn;' iralr i. IW,/.. 6 H A 768 ’ 
Horn SarmfT. AHai }‘alla, Jin V I- 11. | 
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had to equity for relief, the extrinsic evidence is not offered to contradict a valid 
existing agreement ; but to show that from accident or negligence the instru- 
ment in question has never been constituted the actual depository of the inten- 
tion and meaning of the parties. Cases of this nature are nearly of kin to those 
of fraud ; it is in point of conscience and equity an actual fraud to claim an 
undue benefit and advantage from a mere mistake contrary to the real intention 
of the contracting parties. Such evidence, however, ought not, for obvious 
reasons, to be allowed to prevail, unless it amount to tbe strongest possible proof. 
The most satisfactory evidence for this purpose consists of the written mate- 
rials and instructions which were intended by the parties to be the basis and 
ground plan for the construction of the intended instrument (1) Thus where 
parties covenanted to convey an estate m trust, to raise £30,000 to pay off debts 
and encumbrances, with remainder over, parol evidence was admitted to show 
that it was the concurrent intention of alf tJie parties to raise that sum in addi- 
tion to the sum of £24,000, \vith which the estate was encumbered (2) So also 
in cases of marriage-settlement, wlierc mistakes have been committed, and in 
consequence, the deeds have vaned from the instructions of the parties, they < 
have been rectified by the Court The same has also been done m instances 
of mercantile and other contracts (3) The first Protnso does not limit the ad- 
missibility of oral evidence to a suit to obtam a decree on the ground of mis- 
take. Where the plaintiffs brought a suit to recover possession of some land 
on the allegation that it was covered by the conveyance executed m their 
favour by the defendant, and the defence was to the effect that what was intended 
to be sold and purchased was the reveDue-p.aying estate of the defendant, but 
that the land in suit which was the homestead of the defendant, though found 
included in the estate, was not expressly excepted, because both the parties 
were under the mistaken impression that it was not so included, but was lalhi- 
raj, and it was contended that it was not open to the defendant to raise such a 
defence in this suit ; it was held that it was open to tbe Court to allow oral evi- 
dence to prove the mutual mistake, and that where there is a mutual mistake 
of fact in a case, as here, a Court administering equity will interfere to have the 
deed rectified so that the real intention of both parties may be carried into effect 
and will not drive the defendant to a separate suit to rectify the instrument (4) 
The rule excluding parol evidence to vary or contradict a written docu- 
ment is not infrigncd by proof of any collateral parol agreement which does not 
interfere irith the terms of tbe written contract, though it may relate to the 
same subject-matter ;(5) it does not prevent parties to a written contract from 
proving that, either contemporaneously or as a prelizninarv measure, they en- 


ine eviaeuce moreover, njii jii no cuse ue uumissibie, if the oral agreement la 
incon8istent(8) with the terms of the written instrument. If, however, the 


(11 StArtii!, Ev , 675 — 677, cmw there 

citr«I- S<t ft* to the rcctificetion of inetnimenti 
on the i^rounde of mi!<take’ Act I of 1877, Ch 
III; Ncleon’a Spccliie Relief .4ct, pp, 01— ffJ, 
223, 22S. Story, Jur., C2i. V,: Tftylor, Er., 
i{ 1133, IltO ; PoIIock'i Law of Fraud In Brittiti 
India, 123; KatMm ilKnilt T. Keor Btditt, I 
W. R , 76 (1804) : Dalu Dunpvt t. AleilUiiira. 
Avr, sun. IS2 (1867); Dojdu t Bka^a. 28 
B., f20 (IWM). 

(2) Shithovrnt -r. 1 Bro. C. C., 338, 

(3) Starkie, Er., 676, and caaee there cited. 

In PrOtai r, Lell, SI C, 6H, 636 

(1004), the it C. heli that do netditatha irae 


needed and that the caio was not touched by thi* 

(4) Mohfndra NnIA y. Joytnira iVo/A, 2 C. U 
N. 260 (1897) 

(6) Ka*htrnath ChalUr)te v Chvnd> Chvm (F* 
JJ 1. 6 U R, 68. 69, citing Taylor, Er., { 1147 

(8) TaWor. Ev . f 1133. 

(7) Seo Hlurtraltcn (li), Sfayen T Aldon, 16 
M , 238, 254, 235 (1892) , and pot! 

(8) See AbroAim Ftry. Curitlji Borahji, 11 B 
644 (1887), C«>t«W7i ifirKoit;! T, Burjorji But' 
lamn, 12 B.. 333 (1888) , CuJIt r. Broun, 6 C 
328.338 (1880), SaAapoth’j Jfudof. t. A'upu- 
pumni J/ntotf, 15 il. J., 225. 
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document is silent on the mfttter and the oprecinent is consistcnt(l) with its 
terms, \t may be proved. 

So when a promi'i’iory note is silent ns to interest, n verbal npreement made 
subsequent to the execution o( the note to pay interest way l>e proved under 
this clause.(2) And in a suit upon n i.athehitia the Court, havinp reganl to the 
informal nature of the document sued upon, allowed evidence to 1m* given of a 
verbal agreement to rep.ay the amount ncknonlcdged with interest, no mention 
having been made as to interest in the haihfhUa itself (3) Scr for a further 
application of this Prosiso ffiinnint Weir/<f?lfn,(4) 

When an instrument is not formal, it may. as already observed, often be 
shown that some additional and RUpplcmcntarv agreement was made contem- 
poraneously mth the principal one. \nien an instrument is a formal one, it is 
often extremely difficult to s.ay what is really “ collateral ” to it. Obviously, 
unless some restriction be imposed, the general rule may bo rendered nugatory. 
It has been suggested m -\mcnca that a matter ought not to be considered “ col- 
lateral ” except where it is evident /forn the writing tlsdj that such writing con- 
tains part only and not the whole of the agreement. And so the section makes 
the rfcjree of formality the condition upon which, if the other terms of the sec- 
tion are fulfilled, the admissibility of the evidence depends. 

The case provided (or by this Proruo and that in which cndence is admit- 
ted because the document does not and was not intended to contain the whole 
agreement between the p-articslS) agree In this, that in neither case does the 
document in. tact contain the whole agreement between the parties; but differ 
in that in the latter case the document was not intended to contain the whole 
agreement, the document being subject to, or merely a memorandum of, a trans- 
action which was in fact entered into orally, and therefore oral and inconsis- 
tent evidence may be given ; while in the former caso tho document was in- 
tended to and does contain the principal contract, which has, however, been 
orally supplemented by other terms upon matters on which it is silent. In so 
far n*s in the latter case, the document docs, ivlth the exception of such terms, 
constitute the contract, these terms must be consistent ^vith those embodied in 
the instrument itself. 

This Proi'iso with wluch should be read IU\ts(rat\on [f) is intended to intro- ; 
duce the well-established rule in England ;(6) that when at the time of a ^vritten 
contract being entered into, it is oralIy(7) agreed between the parties that the 
written agreement shall not be of any force or validity, until some condition 

l'«n l.n'*" ..--J J. — -- * ■ 


parol evidence that an instrument apparently executed as a deed, had really 
been delivered simply ns an escrow ;(9) that is a writing deposited with n third 
petsonllOl to be by him delivered to the person, whom, it purports to benefit, 
upon the performance of some condition, upon which only the vrriting is to liavo 


(I) S«« Lola Hunmai t. ZifirW/rii, II &■ 
lS8 (18S5). rit«d *ii7>fn ,• lloytn t. 15 31., 

23S, 534. 553, 561 (1852), und CMra ciltd in t1>e 
nr*t two notu. 

(5) iSomlomoiiM Dthyo T. Spnldinj, 12 C, I. 
n., 163 (1885). 

(3) Vmft\ TAWn- t. J/oAfil .UnAaii. fl C. 1. 
n. 301 (ISS!). 

(4) 11 a. 4S6, 400(1833). 

(3) Stt OKlt, ptrk, 2 to BotM ol Keetton. 

(6) Sf< T4Tlor, Kt.. S U«. 


(7) lUa<tntion (/) which »houU ran: "‘A 
4- B mAhp • ccntrwrt m wntmc oxt omf/jr ottc* 
that rt tftVp cBcct, &c.” 

(S) JiyfaittHd Mturr r. S’trgfiaH Stiiyk, A C., 
4S3. 435 (1880). 

(5) JImrraf t. Lord Slliir, 2 R. A C., 62. 

(10) la AAoA .Votmm r. Bajatra Kotr, H4)r'4 
Rep, 87A (1863). it wm Add that, where a <ic«l 
of mIo of a portion of an ntato wa< liclivort.) to 
£U fortf fa irAaM tirrmr t( Anf Utn utnUtJ, 
OTkbiKe «oaVl aot ba aJmitt«U to thow that it 
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effect. Also it may be shonn that a document was really meant to be condi- 
tional on the happening oi an event which had never occurred.(l) The admis- 
sion of such evidence shows that the contract was never to come mto operation 
as a contract at ajl unless the condition precedent were complied with : it 
neither varies nor contradicts the writing, but suspends the commencement of 
the obligation.(2) 

An oral stipulation that an instrument is not to become binding, unless and 
imtil some stipulation be first fulfilled, maj' always be shown. Thus evidence 
1ms been admitted to show tliat an agreement in ivritmg was not intended to 
operate as an agreement between the parties, until a third party bad approved 
of it, (3) and that a written instrument bv waj' of lease containing no date was 
to operate only when the date was filled in, and which was not to be filled m, 
until certain repairs had been done.(4) So where the plaintiff declared upon 
an agreement by the defendant to transfer to him a farm wliich he, the defen- 
dant, held under A', and the defendant pleaded that the agreement declared on 
was made subject to the condition that it should be null and void, if X should not 
within a reasonable time after the making of the agreement consent and agree to 
the transfer of the farm to the plwntiff ; it was held that it was competent to 
the defendant to prove by * 

ment, as it operated only a 

defeasance of it (5) And • , ’ if 

loan binding upon the defendant immediatelv upon its execution an instiument 
nhich he verbally agreed at the time should not so operate and for which the 
defendant received no consideration, the latter was allowed to give evidence of 
the verbal agrectueiit.(6) So also evidence of a contemporaneous oral agree- 
ment to suspend the operation of a written contract of sale, until an agreement 
for A re-sale was executed, is admissible (7) The same doctrine applies to wills, 
though it mu«t be used nith very great caution So a duly executed paper, 
testamentary on the face of it, is not entitled to probate, if it is clearly proved 
by parol evidence that it was executed by the deceased without any intention 
that it should affect the disposition of liis property after death.(8) The first 
Proviso does not permit the terms of a written contract to be varied by 
a contemporaneous oral agreement, but having regard to Illustrations (fc) an& 
(f) its proper meaning is that a contemporaneous oral agreement to the effect 
that a nwitten contract was to be of no force or effect at all, and that it was to 


wa* intcmJixl tn opornte os on wroo only, •>* 
niisM hOTo liren the c»5" hod it drJircrwl to 
O Ihiri jin-tj. TfehnirBUy, it i* frur, Ihot the 
document w»» not in such case an »*Tpw. But 
in pnncifile it aos the some tliwa I’or rt wn» 
nllcKcd lhat, until the condition wo* pcrfomcil- 
DO WB9 to 1ULS9 in Ihe traiiafcrrc (Brtl >. 

lajf'.'r*, 12 Q T5 , 317. 310, 3J»). The report of 
this d.-clslon. which may perhaja hore Iwcn 
jiulifini 00 other groundi, » not full or rVar 
and dues not apprnr to l-c in arceidancc with the 
term* el thU proTwo or of the cases upon which 
the Ut'er U founded Sm Fichl, Et,, 435. 

( 1 ) Tortar, Et , { 1135 , and case* there and 
hemnatfer ritd 

(2) .Vrcoi-vy T. 0^’ir AaU, 2 
r. 1 \. N , ISS ( 1 SS 7 ). cited pi’*'- 

(5| fvm r. C’onip'-//. R K. 4 n , *l7t». fijlawnl 
jn Cm-flniif fis/U/j T. 4«a«irt«r Ir»io»^, 7 
M»! II f. II , IVMP'I. l'>7 (lfl72). 

*. II. C. It . 3 S , 41 (is<«l ; 

J/iu-r r. VrrjSo* A»/t. snpra 


(4) DaiU V. Jimn, 2S L. J., O. P., 91 ; follo«fd 

in JojtnJiaarf Miutr t. Ntrshaa supra. 

(6) IToffit i /.iWeff, II Scott. Rep., N. S , 389 , 

foHowrd in Ihtda f/nnnji t, Jittbfiji 2 

Bom II O R., 38. 41 (1865) ; e« also Bril r- !»• 
ff-rfre, IJ A 4 E , 317 . Gudjtn i . Biixen, rt E 4 
E . liSS; Ltnifltrj i inrfv. 17 Scott. Rep , N. S . 
678; Tajlnr, Ev , | 113S. 

(5) Anniijurvlitttn Chtlli v. A'"- 

yoffoa, I Mad. II C R , 457 (1863), cited and 
•pproMd 111 Juyiitnuiid Miner i A'erjAaa S‘ngh, 
8 C. 433, 4« (1889). Bee also TiruitngnJrf 
Ananjnr v. Bnnjnsami B'oyal, 7 M., 13 (1883) ■ 
i><vfri lliMnji i Balriji Jaguehet, 2 Bom. 11. ('• 
R., 38 (180.1) j in which evidence WM also ad- 
mitted under IhU pronso, and Cedea v Banl of 
Brngal, 2 \., fi'lH (I8MI), in whull the admuxi- 
Witj of the « iidenn In riinwf nm wot hell to he 
douMful 

(7) /M.fo llirnoji V Itnlinji Jfignebef, 2 Boni 
H. V. It . 38 (1865) 

(Sj Ltd^r V. SmilH, 3 .S. A T, 282. 
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impose no obhsntion at nil until tlic happening of ii certain event may be proved 
So the terms of a promissory note purjrorfing to be nti absolute engngement to 
pay on demand cannot be \aried by a rontenipornneous oral agreement consti- 
tuting an undertaking on the part of the plaintlil not to enforce the note bv a 
suit till the happening of a certain event, or iniplring that the legal pbligation 
of payment \\a3 to be postponed to, or made conditional upon, the happening 
of a certain cvcnt.fl) 

A distinction must be draun lictuecn the cases «hcrc the matter sought 
to be introduced by extraneous evidence is a condition precedent or a defeas- 
ance. It mav be shown that the instrument was not meant to operate, until 
the happening of a given condition ; but it (annot be shown by parol that the 
agreement is to be defeated on the happening of a guen event. (2) 

Upon the question wliether the words “ condition precedent to the attach- 
ing of any obligation under any such contract" meflii a "condition precedent 
to the contract being of any force or validity," or a “ condition precedent to 
some particular obligation contained in the contract being of force or validity,'’ 
it has been held that the rule contained m this proviso do“3 not apply to a case 
where the written agreement Iiad not only become binding, but had actually 
been performed as to a large portion of its obligations, and that the words " any 
obligation ” in tins proviso mean any obligation whatever under the contract, 
and not some particular obligation wliich the contract may contain (3) The 
condition preceaent to which this proviso refers is a condition the subject-matter 
of which IP dehors the contents of the instrument, and, tlicrefore, if effect be 
given to this condition, it cannot affect the terms of the document itsolf.(4) In 
a case wlicrc the defence was that one of the executants of the note signed 
it only as surety and that Ida liability was onlv to the extent of standing ns a 
surety for one month, it was held that tins proviso was inapplicable, ns the lia- 
bility attached from the date of the note ot Iiand and ceased upon the expiry 
of one month, and the defence was not that no liability attaclied to tlio note 
of hand until some eicnt happened or something was done.(5) 

fTi « ...I, ♦a a *aIa*:a„ of tjjg transaction itself. Accord- ProTUoWi 

shown. This proviso incorporates 
• fjord 2!u>jeni,[^) wlio said After 

an agreement has been reduced into wiiting, it is competent to tlie parties at 
any time before breach of it by a vew contract not in tcrtliny citlier altogether to 
waive, dissolve, or annul the former agreement, or in any manner to add to. or 
subtract from, or vary or qualify the terms of it, and thus to make a new con- 
tract which is to be proved partly by the written agreement, and partly by 
the RUb'^equent verbal terms engrafted upon what will l>e thus left of tlie written 
agreement ; but modifies that rule, in that it declares that the new contract 
oannot be a verbal one in cases in which the old contract (a) is by law recjuired 
to be in writing, or (h) lias been registered (7) For the rule U, turn cor- 
I'entens cst valuralt (rquilalf quam unum qtiodque diisolci eo liyaintnc, quo Ivja- 

’ be unbound 
0 word " oi ’’ 
issibJe \\}ivn 

the document, though registered in fact, is not compulsorily registerablc I’lir 


(1) Stmtrjy v. Ogiur JVaM, 2 C W. 
K, IRR (1897). 

(2) Sw ITollii V. II Scott. Rep .NS. 

369. 374. 

(3) Jujl'totiitd Jfutrr T. A'fFVlai 0 fX, 

•133 (ISjn) 5«e Ttniit’igaJit Avy<i’i}or ^ tfem. 

.VojMt. 7 M., 19. 22 (IPR3V 

(4) T. Aul*. pp SkS. 589. 


(S) Ilntl Vkinti r, SukuK ( hnnilr", » < V 

N.. 401 (1903). 

(8) Pott r. Ltwi 6 J’ A V I ' • I 

nird. and applud ui l-ui'.'tur ! - '• . / 

maltiir Animitfa, J Mod jl f 1' , !'■ ■ ' 

(1872)5 ToyU*-. K« . fS lUI ''i*' 

(7) See VtUfAu.^i' J/iljr r \ _ 

d.&l. 2 B.. «7 (l^•7^ . vl r i* 
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the contention was overrnled.(l) ^w'astothe registration of documents, ^pyen- 
dix C. ^Vhere it is alleged that a new contract which tlie law requires to be in 
writing has been substituted for a prior contract, such substituted contract 
must be complete in itself and embody distinctly the terms oi the new contract. 
If it is not complete, then extraneous evidence is inadmissible to prove the 
substituted contract with the result that the first contract is not varied and 
remains in force. (2) The exception at the end of this Proviso applies to execu- 
tory as well as to executed a^ements (3) It has been held by the Madras 
High Court that the word ‘ or^ ’ is used in tliis proviso in the sense of being 
not committed to writing, and that the words ‘ oral agreement ’ include all un- 
written agreements whether arrived at by w’ord of mouth or otherwise. So where 
the lessor of certain land held by the lessee under a registered deed of lease 
agreed to a reduction in the rent, and the agreement wa<i not reduced to \mting 
but rent was thereafter paid and accepted at the reduced rate , on a suit 
being brought to recov’er arrears of rent at the rate reserved in the registered 
deed, it was held that under this proviso an agreement to accept a reduced rent 
cannot be implied or inferred from the acts and conduct of the parties ; and 
an univTitten agreement, if so implied, amounts to an oral agreement within 
the meaning of the Pro\iso (4) The Calcutta High' Court in the case cited 
has taken a different view, holding that whilst the section excludes in parti- 
cular cases any oral agreement or statement, evidence of conduct, as for 
instance, return of a lease, is admissible to prove that such return was due 
to an intention to make the lease inoperative (5) In, however, a subsequent 
case in the same Court a different view of the admissibibty of evidence of con- 
duct was taken. It was held that acts and conduct of parties could only be 
proof (a) cither of a conteniporancous oral agreement varjing the terms of 
the registered contract, or (f>) of a subsequent oial agreement having the eame 
effect. In tlic former case the evidence was excluded by the section itself 
and in the latter by this Proviso (6) If a discharge valid under s 03 of the 
Contract Act has been given, it is immatena) ' ' ' 

in pursuance of on alleged oral agreement. 

in evidence, was not illegal (7) Evidence will , 

the oral agreement is not to rescind or modify the original transaction, but 
is an entirely new transaction (8) Oral evidence is of course admissible to prove 
the discharge and satisfaction of a mortg.ige-bond and is not excluded by this 
proviso (9} Only those agreements come witliin the section wluch affect the 
terms of the previous transaction, not indirectly, as a consequence of an 
independent and valid contract between some only of the parties, but directly 
by virtue of the consensus of those who alone are competent to rescind or 
modifv the original contract, viz., all the parties concerned or all their repre- 
sentatives (10) 


conrp\»n«' hsrinjf li«n ngiolrml, no or»l ogrcp. 
ment to roiild lip |>roTnl tnid<*r thm i>ro. 

v>«o, ori'l /iKnrlTi >Va/.l « Merjot/an FanJa, 7 C. 
).. It., S77 (ISSO) Unnlv FAati t. f'hamtt Chirn, 
! C \V \ . rcljr. 

(I) S'lf.r Ckyn'i'f t. AthyhpA Slalrrjtt, 0 
C W. .V.. rrjjv (ifinsj. 

(•) MJtnn r. C-pJ /la*. S C. U.N.. 

0X1 (J'l'M). fTlip fonurnt m vntmg hy iha 

Un'llmd to (III? diTnion vl a Irnon* or holdiRf 
t4« (lir rQ«t <i( m new oottlract for 

tlir ol! ] 

(Ij r.ii*v/> S'Myr^Ho r. Xaratifiiam, 

2 7 JI. 3'IS (Iftf). I. <•. 14 3l»d L. J,218. 

(4) Jtayo»J> I A-rr,' r. Si }| . 241 (1899). 

(ollovnl in harampoH <. TMla, 2d M.. IIO 


(5) Shj/rma CAnrna Herat MdM, 26 C., 
lUt Im (1899), V aale, p. 691. 

(«) FaMa Itaman r. Fhnvani Framd, 5 C. W. 

N. rexen (inoi) . J/ays 2!‘n v. 3fa Illanj (F. 
n ), 3 h. IJ n . U>0 , tee Sotea anlt, on *' Evi* 
drnpc of condoft ” 

(7) f.aramroH, v Tielku. 26 JI., IW (1C02). 

(8) Jiakhmabat v. H (1899)1 

llertmlAhiv jyliamuUiardeB v, Katktnalh Fhaelar, 
14B., 472(1890); Avia AtnjV v. AfudSia Sofia, 
0 A.. 219 (1»97J. 

(9) SobJoI Ckaaitm r. Gahtoda Kormokar, 4 

f, VV. N, 3(11 (lOoO)! Sef/ila Fopniommi t. 
At/I.la Frif/oaomma (1006). 30 M.. 23l. 

( 10 ) {fardtSk>ibafr,ier. \ artjonda Aaraumham 



[». 32 .] 


VARIAXCE OF DOCUMENTS. 


COI 


In 1875 certain lands were mortgaged for Us. 675. Tlie mortgage-bond 
provided that tlic mortgagee was to enjoy the rent and profits in lieu of interest 
on Its 475 and that the remaining Rh 200 were to carry interest at fi per cent, 
per annum. In 1880 a receipt was passed by the mortgagee to the mortgagor 
reciting tliat on taking accounts Rs .523 wore due on account of the mortgage, 
tliat Rs. 100 were paid on the day of the receipt, that n further sum of Rs lOt) 
wa^ to be paid in a month and a half, and that the rents and profits of the pro- 
perty were in future to be taken for the interest on the balance of Rs 325 only. 

In 1896 the mortgagor sued for .^lemption and relied on tlie receipt in support 
of his ease Held that the rcce*ot did not require registration. It purported 
to be a mere settlement of accounts and was not intended to modify or super- 
sede the original mortgage-contract. This clause had therefore no application 
to the ease (1) 

In the undermentioned casc(2) the plaintiff mortgaged certain property to 
the first defendant on the 28th December 1893. Ry the mortgage-deed the 
mortgage-debt was made repayable on 23th December 1896. On the 12th 
May 1897 the first defendant sold it by auction under the power of sale con- 
tained in the mortgage-deed and the second defendant was the purchaser. The 
plaintiff now sued to set aside the sale and to be allowed to redeem, alleging 
that on the day before the sale the first defendant had orally promised and 
agreed to postpone the sale for four days, and that the second defendant had 
notice of this tact before he purchased the property. Held that evidence of 
such oral agreement \ras admissible. It was not an agreement to modify any 
of the terms of the mortgage, it was merely an agreement to forbear, for a period 
of four days, from the e.rcrciseof the power of sale given by tlie mortgage. It 
therefore did not fall within this proviso. As to the proof required when a sub- 
stituted verbal agreement is set up, the following observations of Lord Crnn- 
north may be referred to When parties who have bound themselves by a 
written agreement depart from what has been so agreed upon in writing, and 
adopt some other line of conduct, it b incumbent on the party insisting on, and 
endeavouring to enforce, a substituted verbal agreement, to show not merely 
what he understood to be the new terms on which the parties were proceeding 
but also that the other party had the same understanding — that both parties 
were proceeding on a new agreement, the terms of wliich they both 
understood.”(3) 

In the case of contracts the evidence is not confined to the exjtlamlion Proviso! 
under s 98, post, of the written terms : Provided they are not repugnant 
to, or ’ ' • - - . I r ,■> . I -I • >’ , 

terms 

pressi. . • . . 

was itself framed with reference to the usage ; and so as to incorporate the usage 

in, and as part of, itself. Indeed, it is m part also upon this principle, that 

even as respects the actual terms of the contract, it is by the usage they are 

e.vpounded.(4) 


27 M., 368, f. c., 14 M^. L. J., 218 (1903) (Oral whica rate particular inKlancrs of it< occurrence 
evidenie held not to be excluded] or oon-oreurrmce mil be adnusaitJe in corrobo- 

(1) LvMman v. /)omo<for, 24 D., 609 (1900) ration or rebntta), or (2) hj A rrnre of particnUr 

(2) Tnmlfit Gonjadiar T. BAajimAdat matances la otiich ft baa Lcen acted upon, or 

tkand, 23 B., 348 (1698]. (3) bp proof of aimilar rtutoms lo the eamr or 

(3) £ati of Darnieg v. I.. C, arj D. * aoalo^oa tradea in other locabfie*, etc , li. “In 

E. A I , .^pp., eo. mercantile contracU the intention auat be col* 

(4) Goedere, Er., 378} Creetileaf, Et., j| 592, lected from the initroment, but re»rt may bo 

294 ; Roecoe, N. P. Er., 22 — 27. Aa <o proof of bad to mercantile nav* fo certain raaet aa a key 

naa^, are Tbipaon, 3rd Ed., 84. Such proof may to ita exposition.'* ffraddon r. dbictr, TayL 

bo pren (1) by direct endenco of »itne**e*, in Pep., 356. Supreme Cbnrt, Plea Side (1848). 
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Accordingly, where a ship was to depart with convoy, but without any 
definition of the spot at which the convoy was to start, evidence was allowed 
to fix this as from the place of rendezvous (1) So a sale of tobacco was allowed 
to be explained as a sale by sample, though the bought and sold notes were 
.silent on the point.(2) And in England, prior to the statutory enactment with 
regard thereto, a bill-of-exchange was by custom allowed three days’ grace 
for payment beyond the day specified on the face of the bill itself 

These incidents are sometimes the creatures of mere usage. But usage 
may com ••• -•• • ^ 

merchant 
quently, 

worthme: e 

annexed to any oruinary contract oi suen insurance to; 

In the case of that which is strictly usage or custom the Courts are at 
liberty to import into the contract incidents not excluded by the terms of such 
contract, even though a part)’ to the contract was not actually cognizant of the 
usage. But this is not so in the case of a mere particular practice Thus in 
order that the practice on a particular estate may be imported as a term of the 
contract into a contract in respect of land in that estate, it must be shown that 
the practice was known to the person whom it is sought to bind by it and that 
he assented to its being a term of the contract , and when the person sought 
to bo bound by the practice is an assignee for value of rights under that contract, 
it must also be shown that be and all prior assignees, if any, for value, knew 
that the practice was a term of the original contract (4) 

In the undermentioned case, (5) where there liad been a contract for pur- 
chase by brokers, not disclosing their principal, and evidence was adrmtted to 
show a usage of trade holding the brokers liable. Lord Campbell, C J., laid down 
the law tn extevso on this sabject as follows : — 

" Now, neither collateral evidence, nor the evidence of a usage of a trade, 
is receivable to prove anything which contradicts the tenor of a written con- 
tract ; but subject to this condition both may be received for certain purposes, 
i . .I’.t TT .. jtr ■< edition “ — ‘Evidence 

ransactions of commerce 
of defining what would 

ottierwise ue iiiueumu} , oi u» tnimpiei. u pei^uiiai leiui, or to erplain what was 
obscure, or to ascertain what was equivocal, or to annex particular incidents, 
wliicli, although not mentioned in the contracts, were connected with them 
or with relations growing out of them ; and the evidence in such cases ’s admit- 
ted with the view of givmg effect, as far as can be done, to the present intentions 
of the parties.’ Now. Iierc the plaintiff did not seek by the evidence of usage 
to contradict what the tenor of the note primarily imports, namely, that this was 
a contract with the defendants made as brokers The evidence is based on this : 
the usage can have no operation, except on the assumption of tlieir having acted 
as brokers, and of their having been a contract made with their principal. But 
the plaintiff by the evidence seeks to show that, according to the usages o/ the 
trade, and as those concerned in the trade understand the words used, thaj im- 
ported something more, namely, that if the buying broker did not disclose the 


*‘.l roiiJition not nprM*Iy tnsdo brtwmi the 
rortic* to » contrort may no>rrlliflr*B li* attach- 
•■0 to Buch contract bv ctutoms** Koonj Bdiarff 
Mfra iWul. Ayra'llfp. P. B., in (1867) 

(J) Lathhlaa'* rate, S Balk., 411 
(i) r. Jonrt, 2 Each. IS . Ill 

(3) Opo-lcrc. Er.. 378. 

(I) Mnma I ilfnmn \ . ilona 21} %l., 276 


(iW7). 

(6) llam/rry r Hole, \V. U (Ena), J856-7, 
p 467. Stf aluo judgment of I’arVs, I! , >n Hutton 
r. n orre*. 1 M & \\ 474, cited in PmtVA Y. 

GMla, 17 Jl , HI (]8£l?)f and fee Jiiyr/i/mofiun 
QSoH Y, 9 )lfoo. I. A , 260 , 261 

(I863j, [i,i>toiii an to interest) 
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nanir ol lii^ jirincipal, it niiclit I'rcom^ n rontrart wjtli tlio l)rok<T prtnripal, 
i( tlif* prllrr pl«'aw<l ’'Whctlior fhi' rviilniro !«* trc.'itM ns fj- 7 '^<Tininy tlif* 
ii'fd or addin/j a tna'li/ tmfJtcd inntfn>t to flir rtmtrnrt kryond t!n>»o 
winch nrr cxprc^'rd, i» imt ni.alcnnl /n rifArr ;>oi«/ o/ i »rir i/ iriU U'adnit^ttblr, 
If Inlyy^ir* iin/frr Ihr o^j^rcfion of totmtunry fomrOnry Tcjuynnot to, or 
tfifor»i«/rn/ inf/i. the tepnr of the terUtm tvlninirrl , nnd upon roii^lrlrMlion of 
the pen«c in which that ohjection mw*t In* imdor»to<vl with rrfcTcnrc to thi< 
question, we think it «loes not In n rerl.ain fen«e r%rrv nialmal incident 
which i^ added to a written contraet vnne» it. make* it dilTerenl from what it 
appeared to l»e. nnd ao far is inconsistent with it If hv the side of the written 
contract infAowf you write the same rontrnrt trith. the ndded incident the two 
would seem to import different ohlip.ationa And he dilTerrnt eontrnrts Take n 
familiar inst.anci* hy way of illustration On the fare of a hill-nf earhanpe, 
at three nionllis after date, the acceptor will lie taken to hitid !um*rl{ to the 
payment precisely at the end of the three months ; hut hy the custom he is 
only houml to do so at the end of the days of grace; which vary art circling to 
the country in which the same is made p.aynhle, from thn*e up to fifteen The 
truth M, thnt the pri»iri;7e on trhieh the enVfence i« n//»m»«iWe m. that thi /v/rfirs 
/(flir not »rt dotrn on ]>nper the trhole of their eontrael in nil it* lerio* hut those only 
irhich ifcrr nree^snry to (le determined in the juirticutnr erne hy tfocific nyrrement, 
and which of course might vary infinitely, tearing In impfif<i/iV);i oiirf fnetf 
understanding till lho*e genera! and unrariftng incidents irhich a t/Hi/or/;p uuige 
tpould annex and according to which they must in reason lie understood to 
contract, unless they expressly exclude them. To fall witliin the exception, 
therefore, of repugnancy, the incident must l>e such as, if expressed on the 
terillen contract, would make it insensible or inconsistent. Thus, to warnint 
Kacon to be prime singed, nddir •• • • ' • ' ' ns In Yates 

V. ri/iii.fl) or to insure all the • • ’ .to say, all not 

slung on the quarter,’ as . * , * _ vge Atwance 

Coinmny,{2) and other cases of the same sort scattered thrnugli the books, 
would be instances of contracts in ichtch hath the ttro parts could not have full' 
effect given to them, if trrittcn doten. Therefore, when one part only is expressed 
it would he unrca.sonahlc to suppose that the parlies intended to exclude the 
other also Without repenting ourselves, It will he found that the same 
reasoning applies, where the evidence is used to explain a latent ambiguity 
of language.” 

" Merchants nnd traders with n multiplicity of transactions pressing on 
them, and moving in a narrow circle, and meeting each other daily, dmre to 
lerite bllle and leave unicrUlcn icJiat they tale for granted ire every eontrael. In 
spite of the lament.itions of Judges, they still continue to do so ; nnd. in a vast 
majority of cases of which Courts of law hear nothing, they do 00 without loss 
or inconvenience ; nnd upon the whole they find this mode of dealing advan- 

- •’ ’ *' .tion. It is the business of Courts 

c, as to make them suitable to the 
' to exclude the actual facts of the 
tcrminc on the controversies w’hich 
grow out of them. It cannot be doubted, in the present case, that in fact this 
contract was made icilh the usage understood to be a term in U ; to exclude the usage 
is to exclude a material term of the contract, and must lead to an unjust decision.” 
The case was affirmed on appeal. As has been well observed in reference to 
these cases of mercantile contracts : — •” The witnesses for this purpose may be 
considered to he the svorn interpreters of the mercantile languagd in winch the 
contract it wriUen.” Indeed the observation applies to all usage evidence.(3) 


(1) 6 Tftune., <46. Dtftyttv, Stsrktr, 210, Ilintts t. Shnni, 2 App. 

{2J 2 C. 4 J., 244. Cm , 468. cited in Smith v. Lv-tha Ohdla, 17 H., 

(3) Goodeve, Et., 37B — 381. Kirch t. 144 (1802). 
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When there is a usage or custom of trade, the intention of the parties to 
eiclude a contract from its operation must be shown by the contract itself and 
, cannot be proved by other evidence. Thus, wiiere there was a sale of rum, 

no mention being made of warehouse rent, evidence was admitted that, by 
custom of trade, an allowance for warehouse rent was incorporated in such 
contracts ; but evidence that the parties had orally agreed to make an allowance 
different from the customary one, was rejected (1) Usage and custom cannot 
be restored to to control or vary podtivc stipulations in a written contract, and 
d, fortiori not in order to contradict them. An express contract of the parties is 
always admissible to supersede, or vary, or control a usage or custom ; for the 
latter may always be waived at the will of the parties. But a WTitten and 
express contract cannot be controlled, or varied, or contradicted by usage or 
custom ; for that would not be not only to admit parol evidence to control, 
vary or contradict written contracts, but it ttoiild be to allow mere presump- 
tions and implications, properly arising m the absence of any positive expres- 
sions of intention, to control, vary, or contradict the most formal and deliberate 
declarations of the parties (2) Tlierefore, where an usage conflicts with the 
expressed intention of the document, the latter must be followed. So where in 
an agreement between an African merchant and an African captain, the latter 
was to have a commission of “ , 

after deducting the usual 

that, according to the com ^ 

the captain was entitled to a commission on the wJ/olc amounts for which the cargo 
Iiad iecH sold, and not merely the net profits (3) If the usage is inconsistent 
\eith the express terms of the contract, evidence thereof is inadmissible, and tlio 
inconsistency may be evinced (a) by the express terms of the instrument, or 
• (b) by implication therefrom (4) When the Court of first instance had permit- 

ted plaintiffs to put in evidence to show the terms on which the parties must 
be presumed to have contracted, as to which the document was silent, accord- 
ing to the provisions of tlus proviso, it was held on appeal that what the plain- 
tiff sought to make use of, was not any custom of the port of usage op trade 
but the terms on which the plaintiff and defendant liad dealt with each other 
on prior occasions : and that evidence of previous dealings was admissible, only 
for the purpose of explaining the terms used in a contract and not to impose 
on a party an obligation as to which the contract was silent.(6) 

ProTiso(6) Tills Proviso relates to the admissibility of evidence necessary to point the 
operation of the document It relates to the admissibility of evidence necessary 
to make the words which are used fit the external things to which the words are 
appropriate (G) Thus if an undescribed dispute is referred to arbitration, evi- 
dence IS admissible to show wbat the actual dispute was at the time of the sub- 
mission (7) Up to a certain stage and apart from any question of ambiguity 
extrinsic evidence is necessary to point tne operation of the simplest instrument. 
Thus, were it the case of a deed conveying all the lands at A in the grantor’s 
occupation ; until it was defined by proof what lands were in his occupation, the 
operation of tlie deed could not be known. So, were it a case of a ivill, and a 
bequest to the children of a party, or even the testator’s own children ; to give 


(1) T. Laml, 31 J , 0 B , 98 

(2) Story, cit«l FieW, Er., 417 . li>daT CAiiwt- 
tr T. iucAm» JJ.ii, 7 B I-. II., 082 (1871| , Icnatom 
<Annnt aEFrrt the rxprps* t^rmt ol > nnttm con. 
tr*ct) i .\raelarlant\.Can. 9 B. L B ,459 (1878) » 
[cpttoni ftt variance uith contract], Smlh t« 
Ivinn GMIq, 17 B , 129 (1892). [a«age rrpug. 
nant to, nnri uioon«;»fpnt trttb, contract] 
//an i/oian v. A'rxAna J/oAaa, 0 B. J- R*, App, I 
(1872), ciiilence,«a* admitted, hot Taore, how. 
CTCP. Khcihcr the cunfoni «»" conauitcnt »ith 


the terma of the anstruraent. See a1«o Morn* 
T /‘onrAnru/a Fi/lay, 5 Jlad. 11. C. R., 135 
(1870). 

(3) Cows T. //urffa/!. 2 C. * K.. 349. 

(4) T. Ludha 0)>e/la, 17 B , 129, 141 
(1892) 

(5) G/»Uahkai v. Xaadulhai. J2 B . 344 (1896). 
(8) Femnen-nuta v. //ant/sn-nma, 2 AV. L. 

J., 360, 365 (1005). 

(7) //eifi A/a/ifrmed v. Spinnsr, 24 B., 510, 515, 
625 (1900). 
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cdoct to l!ip it would lx* iirrp»v»ry lo <|pf]iip trhn rfiiUrcn irrrr.{l) 

'* Somp tviilrnro,” f.iyn Wi> 0 (l, V. C , in tlio c.**®** MiulpTnirtilmtird. i« nprr«<nrj 
in nnv cn«p o{ n will, tlmt i^ to ^^y, f%iilpnro to uliow If.r $u1’)rri nnl ohjrri^ 0 / Ihr 
pj/f.”{2) And npnin. “in intrr^wtinp «ny in*triimpnt wldoli jnirport'^ to drnl 
with propprtr, ponip rxtrin'ir informAtinn iiprr««.TTy In onlcr to inaho th** 
wonl«, which ftir hut pipn', fit the rttrmil tliinp^ to which thc«c !«ipn« nrc nppro- 
priato. liv rc.ilitv, external inform.atinn ia requisite in roii'truinc rvrrv in^tru* 
incnt ; hut when ntiy auhjrct la ihua di*ro\pnHl. winch not only ia within the 
wonla o{ the inatrunirnt, nrconhnp to their nftttiral ronatnictinn. hut exlmuata 
the whole o{ thoae w<irda, then tlie inveatipntioti iiiuat atop , jou nre Kuinil to 
tnhe the inteqiretation which entirely exluauata the w 1 ole o{ the aeriea of e.xprc*- 
Fiona u^ed hv the author of the inatriimeiit. and nre not permitted to po nny fur- 
ther. Tliua to that extent the (Viurt ia nlwnra nt liherty to pn in intcrjin-tinp 
n will ; in other worda. the Court la to phace itaeU in the pmition of the teaintor 
with the hnowledpe of all the facta with which he waa acipmintetl. hut it la not 
in the course of inter|»rr1ntion to introiliice nny exidence w liatexer of what were 
the intentinna of the teat.ator na ronirnated xvith. or extendinp or contractinp 
the lanpuape which he haa lived ”(A) S<» nUo Sir Jamca Wipnim Fav.a : “ The 

moat accurate de?rription poatlhle miiat re<piire aonie dexelopment of extriii'ic 
circuniatantra to eiiahle a Court to deride iijMm ita atiflirieiicy, and tlie lenal 
accurate deacription which i,a mifiicient to aatiafy the mmd of a ,ludpe or Jury 
aa to a teat.ator’a ineauinp, muai he within the name principle The principle 
cannot ho alTected hy the conanlcrntion that » more ample deMdopmeiit of cir- 
cumstnncea la necc««ftry in one cnae than in another "f I) 

Thcae oliaervationa are cited onlv na lUiiairatne of the principle Practi- 
cally, It la upon 6ome iiupetfoction o{ the iiiatTiiinent, na applied to the facts, 
that the difliculty na to determmmp ita mennmp uannlly nnaea ; and iiothmp 
ia tuoTO settled triau that ccideacc la rcccunWe 0 / «H <Ae circ«iu»hnicc.a aurrowitd- 
luj the iti^trumert, for the purpos*- of throwmp their hpht on ita mterpretation. 
Indeed, it la hy the«e. a' hy a lamp, the Court renda the ilocuinent (f)) 

The (pie.ation hna more often nriacn upon wills than upon other tlocuinenta, 
and it la from cnacs on these, aciordmply. that the law has mixinlv to he tahon. 
The pnnciplca, howexcr. which they enunciate are alike npphcahle to other 
instrumenta pcncr.iHy (G) 

In Doc </. 7/iarocAa v //i<cocA»,(7) a x’cry lending authority on the subject. 
Lord Ahmgcr, Chief Ilaron, tlma propounds the admiaaibihtv of this species 
of evidence, and the purport of its ndnimion : — 


(1) (lonloTr, » , SSfl. (U-o.!*-! c'» 

Att. ji 67. Orptnloaf, K» . f 2Sfl —lioUn Ithun 
pvt r. AAot ./uiroAur, S W l>-. 182IIS071 |K»l' 

dfneo of e>i’ry material fart «UkIi « ill tnal'lr tlic 
Court to aacirtain the nature iiml e»lent i>( Ihe 
•ub]ect-maltrr ol tlie mitrunient, or m oilier 
«onli, to kleiitify llio tliiiiK* le shkti tliat in 
itrument reftra, u adniiniibb' ft>e act* of Ihe 
parts* may alao to eiplalnoJ ty pamlorajonoc ] 

(2) In tlio niattir of iVlAflw, 1 Kay A J., 628. 

(3) W’M V Uj/nj, 1 K A •!.. 680, fiM. 686, |Xr 
Wood, V. C. 

(I) Wigr^m on I’xtriniio Kikloiice, p 36 

(6) Goo>1-ve, Rv , 386 

(6) Tlie principle fa one of general a]>phcalioo. 
6oe J/ardonoId t. Longl’Ott'ym, 7 W . It, (Kng ), 
807} Alun/ofJ T. atlktnj. 8 W. R (Eng.|, 1*7, 
where It w»* applinl lo fa*e» oJ mereantllo e«»- 
tract. In the former ca*e, which wa* & coniraet 
for the purcliaie of wool, tlio <iuau(iljr, th« 


•ul'jeci nf pnrehaae, waa nnt otli> rwi»e deniml 
then hr tlie expreoaion "jour wnnl’' anil eviilenn- 
wa* ailmitieil to ahoH iti niei iilng, l.onl Camp. 
Ik II. C. J., mUI ' " 1 Aiu rloarly <if opinion tliat 
when a (iioritio lliliig la the lulijeet of a rontrnct 
*»<l It u doiihlful upiKi the (ontrnit, uhat that 
•lircitic thing i«, iKeii any fart ni, V he gi\tii m 
e\alrii<e, tn onler to i</eN(i/y it, wtiirli la wKliiii 
the linowhvlgo of holli parties- menning hj that 
eipre*Rluii, tho hnowhalgr U|inii the atreiigtli of 
whirh huth partlea dealt " And Rarle, J , (aid, 
“ the difendailt aaya, • I will buy your utxI • ” 
now it la the imlvrr*al prartiie to admit parol 
(Tidince to iitntijy Ike *iili;f/ mnller of a con- 
Irmt ai no Judge run haio judicial kimwlivlgo of 
what it la. It ianotrontuulwl tliat Ihiaeontrart 
la, on the face of It, void for uiirertainly , parol 
evUmremuat, Iherrlore, ho admiaalhle to explain 
fo vSot If re/rra." 

(7) 6 M, Jt tv., 30J. And fur recent EngliiU 
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“ It must be admitted that it is not possible altogether to reconcile the 
different cases that have been decided on this subject ; which makes it the more 
expedient to investigate the principles upon which any evidence to explain the 
will of a testator ought to be leceivcd. The object, in all cases, is to discover the 
intention oj the testator. The first and most obvious mode of doing this, is to 
read his will as he has wntten it and collect his tntention from his words. But as 
his woids refer to facts and ctTcumstanccs, respecting his property’ and Ms 
family, and others whom he names or describes m his will, it is evident that the 
meaning and application of his words cannot be ascertained, uitbout evidence 
of all those facts and circumstances. To understand the meaning of ang writer 
we must first he apprtsnl of the persons and circumstances that are the subjects of 
his allusions or statements, and if these arc not fully disclosed in his work, wc 
must look for illustrations to the history of the times in whicli he wrote, and 
to the works of contemporaneous authom. All the facts and circumstances, 
therefore, respecting persons or property to which the will relates, are undouhtedl'/ 
legitimate, and often necessary, to enable us to understand the meaning and applt- 
colon of his words.” Again — “ The testator may have Iiabitually called cer- 
tain persons or tlungs by peculiar names by which they were not commonly 
known. If these names should occur in his will, they could only be explained 
and construed by the aid of evidence, to show the sense in which he u.sed them, 
in like manner as if Ms will were written in cypher, or in a foreign language. 
The habits of the testator in these particulars must be receivable as evidence 
to explain the uicaniug of his will ” 

In this case the testator, after the gift of a life-estate to his own son, John 
Hiacocks, devised the property in <)uestion to “ John, the eldest son of the said 
John Ifiscocks " Tlie son had been tw ice married ; and Ms actual eldest son was 
Simon, the child of his first marriage; but John was the eldest son by the second 
marriage, and the question was, which of the two sons was intended to take. 

Cases indeed abound illustrative of the same principle ; and from their 
Ijcneral result the doctrine is thus stated by V. C. Wjgram(l) : — “ In consider- 
ing questions of this nature it must always be remembered that the words of 
a testator, like those of ever)’ other peison, tacitly refer to the circumstances by 
which, at the time of expressing himself, he is surround^. If, therefore, when the 
circumstances under which the testator made bis will ate known, the words of 
the will do sufficiently express the intention ascribed to lum, the strict limits 
of exposition cannot be trans^essed, because Vie Court, in aid of the construction 
of the will, refers to those extrinsic collateral circumstances, to which tt is certain 
the language of the mil refers. It may be true that, without such evidence, the 
precise meaning of the words could not be determined, but it is still the' will 
which expresses and ascertains the intention ascribed to the testator. A page 
of history (to use a familiar illustration) may not be intelligible until some 
collateral extrinsic circumstances arc known to the reader. No one, however, 
would imagine that he was acquiring a knowledge of the writer’s meaning from 
any other source than the page he was reading, becaupc in ordei to make that 
page intelligible, he required to be informed to what country the w riter belonged, 
or to be furnished with a map of the country about which lie was reading. The 
extrinsic evidence in the cases now adverted to, docs not per se approach tin- 
question of intention It is wholly collateral to it It explains the words only 
by removing the cause of their apparent ambiguity, where, in truth, there is 
no real ambiguity. It places the Court which expounds the will m the situation 
of the testator who made it and the words of the will are then left to their natural 
operation.” 


stMcm, tre In re Slerp; JtoAfiaan v. OiR, C. CIi., 60. 

A. OBOS), SCb, iOO; tn r» JomrtoH , Khtf t (I) IVigraiD on Exlrmsie Evilence. ytopon- 
IFtnn (1908), 2 Ch., Ill ; In re Ofntr, Namorl tion 7. 
r C. .K (lOOS), 1 CSi., fll , 7A L. J.. 



[s. 92,1 VARiANCr or ikxtmkntt!. GOT 

Po too in niTrn’'f'on{ v. it na^nAlcl l»y Woo(!«, V. C.. '* flif* Courts 

ln%p a rislit to n<crrtain all tin’ (act^ whirli wrir known to tlip |r«talor nl tlir 
timo lie made hU will, or to place tliemwivea in hia po«ilion, in order to n«certnin 
whether there exists any person or thin;; to whirli the description ran he 
reasonably and with anfiicient certainty applied; the presninplion heing that the 
testator intended some existing matter or person.” And in another case(2) 
it has been said that to construe the will of n testator you may place yonr«elf 
so to speak in his nrm*ehair and consider the circumstances by which he was 
autTOunde<l when he made his will, to assist you in amx'inp at his intention.” 

The principles here propoundeil luave Iieen recopiifed by the I’rivy Council 
as applicable to Indi.x. In the undennentione<l case.f.l) Turner. T,. .1., in deli- 
vering the judgment of the Court, thus expresses himself ; — 

” This, therefore, is the question whirli wc are called upon to decide. It 
is a question between the estate of N C and the parties cl.iiming under tlie gift 
over; and as it seems to us, it must depend wholly on the construction What 
we must look to, is the intention of the testator. The Hindu law. no less than 
the English law, points to the intention as the element by whicli we arc to be 
guided in determining the effect of a testamentary disposition ; nor, so far n.s we 
are aware, Is there any difference tietwecn the one law and the other, ns to the 
matcri.als from which the intention Is to l>e collected. /Vininrib/, the words of 
the will arc to be considered. Thev convey the expression of tlie testator's 
wishes ; hut the iiicnm'nj M bf aflachol to tlmn inn^ l>r tiffcclnl I’/ si/rroii«rfi';i/; 
Ctrcuia«f<mcf.<, and irhcrc (Aw m (Ac c<i<e. (Aose circM«i«(o»iccf, vo donU, ntud hr 
regarded. Amongst the circumstances thus to he regarded, is the law of the 
country under winch the will is made, and its dispositions are to be carried 
out. If that law” has nttacliod to particular words n p.articular meaning, or to 
a particular disposition a particular effect, it must be assumed that the tes- 
tator, in the dispositions which he has made, had regard to that meaning or to 
that effect, unless the language of the will or the $uTToitndinij cxTCumslnncca dis- 
place^ that assumption. These are. as we think, the principles by which we ought 
to be guided in determining the case before us , and wo must first, therefore, 
consider what was the intention of thb testator to be tolipcted from the words 
of his will ” And again : — " If, therefore, wc arc to impute to this testator any 
intention different from that which is to be collected from the words of his will, 
it must be upon the ground that there are extrinsic circimManccs which disprove 
the expressed intention, and prove the different intention The expressed 
intention ought, as we conceive, to prevail, unless the different intention be 
clearly demonstrated. We may doubt wliether the testator really intended 
what his words import, but a Court of Construction must found its conclusions 
upon just reasoning and not upon mere speculatix'e doubts ” Further it has 
been held as regards the construction of Hindu Wills that it is not improper 
to take into consideration what are known to be the ordinary notions and wish- 
es of Hindus wdth respect to the devolution of property and from these infei 
the testator’s intention (4) 

\Vhen a letter had been addressed by the defendant to a J/rs 11' , contain- 
ing an acknowledgment of a debt, it was held that evidence was admissible to 
show that Mrs. S., the defendant, was Imown as Mrs IV , and also for the pur- 

(1) r (1R53), 1(1 Haro. »5 11 lihryjh^-n x fh.udrj lih'tamtlh. 

(2) Bnya \ Cool, H Ch D , SI. in ro OAhM, J L A . 5315. J«) (1875) Ad of 1863, « 62 

ilarliny //nrrfinj (1907), 1 (71,463 A» to tTxlonoo of aurroundiiig cireumstsriois, 

(3) Srtemuty Sonrjftnvtny \. Jitn/Aundoo Uni- aop awTr, ciu< 0 !i titnl m Iiitrol to Ch 1 1 

tieh, 6 Muo I A , 326 [citoU in JIatkura (41 .VaAnmoif Siamvtl HooJa \ i.htinil-rti‘n. 

Das V. lihilhas. 19 A . 19 (1896) Sco also Befi P C. (1874). 3 I. A . 7,14 11. 1, 11 , 226 and 

J/nAoroa» v CollMor ol Klamah, 7 A , 198, 209 Sadia Pramd 1/irfffcl t. Ranrt Mani IjMssrt, 

(1894), Swxaram ilorar,% v. Kdltdas Katma. V. V (1908). .1.1 8'I6. /■omm/ni .\«M 

)i, 18 B , 6.71 (1894) ; citod ante, in Totrod to Hi r. llemaa^tat />M> (i9U3) .16 ], 
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pose of identifjing the debt to which the acknowledgment referred (I) Where 
a deed stated that the property was sold “ subject to the payment of oil taxes, 
rates, charges, assessments leviable or chargeable,” leaving the question open 
to what the taxes, etc., %Yere which were “ leviable and chargeable,” it was held 
that extrinsic evidence of that was admissible, for it neither contradicted nor 
varied the terms of the deed, but explained the sense in which the parties under- 
stood the words of the deed, which, taken by themselves, were capable of ex- 
planation (2) In cases where the question is whether a lease to a person 
named in it is perpetual, t c., whether it is to him and his heirs, evidence as to the 
surrounding circumstances is admissible because it explains what, standing 
alone, is capable of explanation, whether a grant to a person is a grant to 
how alone, or to liim and his heirs The mere facts that words of inheritance 
do not occur in a lease does not make it the less a permanent lease, if from 
the language of the document, taken as a whole, the object of the lease, and other 
surrounding circumstances, sucli as the conduct of the parties, it appears that 
their intention was that it should operate as a lease in perpetuity.(3) And in a 
recent case evidence was held admissible under this proviso because its bowed 
him the plaint document w.as related to existing facts and because the nature of 
the landed tenures was a special matter which could not be stated ofl-liaud but 
required to be elucidated by a reference to the particular facts (4) 

The short exposition of the whole matter is, that the knowledge of the 
external circumstances of which their proof puts tlie Court in possession, places 
' * ’ rty to the instrument ; 

he exercises the office 
that the word ” securi- 
lents ” and stock and 

shares in railway and other companies, Vaughan Williams, L J,, allowed in* 
dependent evidence to be given, and observed ns follows : — ” 1 think that 
evidence is admissible to show that the expressions used in the wll had 
acquired an appropriatemeaoing, either generally, or by local usage, or amongst 
particular classes, and that, whore any doubt arises upon the true sense and 
meaning of the words themselves or ’* ’ ’ “ nder 

surrounding circumstances the sen y be 

investigated and ascertained by evi- , for 

both reason and common sense agree that by no other means can the language 
of the instrument be made to speak the real mind of the party.”(6) 

of*evidi“e language used in a document is, on its face, 

IramiSa” ambiguous or defective, (7) evidence may not be given(8) of facts 
d™um“nt* would sboTT jts meaning or supply its defects. 


( 1 ) UrnetH Ciandra r. Sajeman, 6 S L R., 
633 (i860); »eo J elampuJueitm PaJngnoUkoH 
V. Cioffalaren, 6 Mad U C B , 320 (1870). 

(2) ptidoiii T. CMte/^ of Bombay, 25 B , 714, 
751 (1001). 

(3) ISahuy. Sitaram, 3 Bom. L. R , 76S (1001). 

(4) Baja OnHT Chandra r. Baja italvnia Dth , 
0 C. W. N., 710. 

(5) Goodere, Ei., 309 

(6) Bayntr y. Bayner, 1 Ch , 176 (1001), and 
net I 08, pott. 

(7) Uith rrffrenfc to the tenn “defecbTe*' 
In tliu .lection, Norton, Et,, 378, Trfen to Uw case 
o{ Btitadhta LaU t. DuBoo Sin»r, Jfanlt. 630 


(1863). m which it was hdd that parol evidence 
«a propetlj- admusible to Bnpply words in an old 
deed lost in eonsequenee of the parts on which 
they were written having been enten by insects. 
But in thii case the parol evidence was not 
admitted to evplam the document, but merelv 
to ahon what the document etpressed, the 
some rule which bUo«- 8 secondary evidence of a 
document entirely deetroyed, admits evidence to 
supply parts wanting by reason of partial destruc- 
tion 

(8) In Markby, Ev , 74, it Is said j " This sec-, 
tion can only apply where a writing u required 
by law. It no writing is required by law, and 
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mvttnlion*. 

(a) ncrrr* in writing to ifotl » lior*<* to /7for Il«. I.nOTor I.SD"*. 

Kviilcnon r.innot i>c pircn to ►Iiow wliicti «n< to !>c pi\rn. 

{t<) A cont*in« 1iUnV». ** 

Kvi<l''nc<* cinnot 1«* c»\enof f*rt« wlitch wotitii ^liotr lion ll'^v were meant to 
\<Q fill<^l. 

Principle — Tlir main principle on ulitrli tlic rule i* {minded tlmt tlie 
intentinn of parties pliould Ik* cnmtntcfl, not hy vnpnc rviricncp of tlioir 
intention^, independently of the e\pre«}on' tvliich thev have thoiiglit fit to n«c 
hut hy the expre^^iona them«eKe*. If extrinsic r\idrnre were ndini««ihle in the 
ca«e of patent nmhipuilie*, it would Ik* t.antAmount to pernnttinc will« to lie 
made verhallv nnd would nUo he n Mohation of the print iple«. that, where a 
contract, or other «uh«tanlial matter of i«<ue. haa l*ern reduced towntini:. that 
writing i< the only admu«ihle jirotif of Mieli contract or tran<aetion« (!) In 
the ca«ea povemed hv tins *eetion the instrument fniU for want of adequate 
cxpre<!Mon. It la tlie pmvince of the Court to interpret and not to male 
menta for parlies. It will constiue the expre««ion' the parties ha\e themselves 
furnished, hut will not aunply other*. And thoupli evidence may l*c given 
to e.xp!ain, tt Js inadim«sihle for the p(ir{»ose of adding to the docunient. And 
tee Note*. |>o<f 

s. 3 (“ /)orum/nf.") «. 3 ('Toe.*.") 

a. 3 (" /TiidfTiec. ') e«. OS— 97 LnUnt nmt'tjuititt.") 

Steph. Dij . Art. 91 ; Wiirnni on Ilxttm«ic Kvidciice . Tnj lor. Fv., {J 121S, 1213 ; 
Wharton, Ka., §| 9.VI, O.’i? , rhi|>*on. Ilv., 3r«l Ihl. 530 , noseoc, N. 1’ llv , 29 — 23 ; 

Norton, llv , 278 — 2Sl : I’oweih K\.. 173. 474 . ^\oo(^s Practice Evidence, 37— 43 s 
Starkic, Ki., C>3 ; Creslcy, Ev., 270. <1 e"/.. Cooileae, Ev . :*.u), ft $(q.. Prow n on Parol 
Evidenec, HO— 121 , Tliajer's Cases on Esidence, 1021. 

COMMENTARY. 

This section embodies the rule with regard to “ patent ambiguities,” as Patents 
sections 93 — 97 relate to “ latent amhigmties ” Ambiguities in documents noTbeci 
are said to be either patent or latent, the former arisuip where the instrument odnt) by 
on its face is umntclliRible, as where in a will the name of a legatee is left avholly e^uenci 
blank, the latter arising where the words of the instrument ate clear, but tbeir 
application to the circumstances is doubtful, as where a legacy is given to “ my 
niece Jane.” the testator hasnng two nieces of that name The admission of 
eitrinsic evidence to explain ambiguities is confined to such as are latent A 
patent ambiguity, or one in which the imperfection of the writing n so obvious 
that the idea that it was Intended cannot he absolutely excluded, cannot be 
explained by parol. A patent ambiguitv may exist either m the want of ade- 
quate artificiality in the composition or in the omission of, something requisite 
to give operation to the document The section thus applies to cases (a) in 
which cither no meaning at all has been expressed, the sentence having been left 
unfinished [see Illustration (6)], or (6) where, though the language is intelli- 
gible, it IS such as to give rise to on obvious uncertainty of meamng [see Illustra- 
tion (q)] (2) A patent ambiguity arises from the ^vrlter’s own incapacity either 


l( t*ie writini; U so incomplete that iti mean* 
mg cannot bo aicertainoU (which a, I snppoie 
the case contrmplatcd), it may be duregaidtA 
or Died at an admissioa, and oral ecidmcc giTon 
( 1 ) SUrVie. Ev , p. 653 , rowell, Et., p. 473 ^ 
Goodeve, Ev., 391 , 392 , though thia sectioa dma 
W, LE 


not affect the provisions of the Succession Act 
(a 100, fosiy, the rule thereunder (ere a 66) u 
the fame as that enseted hy thu section. Ai to 
agreemeots void for uncertainty, ere Contract 
Act.! 29 

(2) Goodeve, Ev., 391 , Cunningham, Ev., 282. 
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’ ’*"■ ■' *' ce of the writing. His 

the writing shows the 

■ y, an ambiguity in the 

bjectivc, that is to say, 
■ ■ ind may be ambiguous 

_ c on wliich he writes ; 

if so, it is inadmissible to prove that he had an idea which would be to contra- 
dict the writing itself, and which would make him say what he did not intend to 
say. Or a witing may be ambiguous because tlie x\ riter intends it to be so, as 
where a testator left his estate to bis ‘ heir-at-Iaw.’ In such case extrinsic evi- 
dence of his intention is inadnussible. as it would frustrate bis real intention 
which was to have the question of heirship determined not by himself but by 
the Court (1) Or a document ma}' be ambiguous for want of adequate artifi- 
ciality in the composition. So wliere certain persons describing themselves 


defendants, and the language of the deed being ambiguous, no evidence could 
be given to make it certain (2) On the other hand, a latent or objective ambi- 
guity is an ambiguity, not in the writer’s mind, which it is not the business of 
the Court to clear, but in the thmg described, which it is the busmess of the 
Court to discover and distinguish so as to c,arry out the iviiter’s intent Hence 
parol evidence is admissible to solve such an ambiguity. A latent ambiguity, 
as it is solely raised by extrinsic evidence, is allowed to be removed by tlie same 
meaQs.(3) > 

A good test of the differct * ' ' i 

the instrument into the hands • 
on perusal he sees no ambiguit 
its application, the ambiguity 
reading the instrument, it is j 

the blanks would be patent ambiguities, and they could not be filled in by parol 
testimony as to the intention of the parties or the like In the inustration to 
section 95, no one could detect auy ambiguity from merely reading the instru- 
ment. The ambiguity does not consist jn the language, but is introduced by 
extrinsic circumstances, and the maxim is quod ex facto ontur ambiquu7n ven- 
^atione facti toUitur.{i} The distinction has prevailed since the time of Lord 
Bacon, who says “ Tbere be two sorts of ambiguities of words, the one is am6i- 
quilas fatens, and the other latens. Patens is that which appears to he ambigu- 
ous upon the deed or instrument ; latens is that which seemeth certain and with- 
out ambiguity, for anything that appeareth upon the deed or instrument ; hut 
there is some collateral matter out of the deed that hreedeth the ambiguity. 
Atnbiguitas patens never holpen by averment, and the reason is, because the 
Jaw will not coupl^ and mingle matter of speciality, which is of the higher 
account, %vith matter of averment, which is of inferior account of law ; for that 
were to ’ " ' ’ ’ ” < » • 

to pass deed. 

Therefor ' ■ limit 


(1) Set authories citnl in note, poet 

(2) Denjtl r. Ptiamhar, 1 A.. 276 (1876). 

(3) Wharton, , {} 856, D37. See abo Tajr- 
lor. Ey. fj 1212, 1213, rhipron, Et.. 3rd Xd , 
640 ; Eoicoc. N. P. Er., 28—33 . in whirh a lat];e 
number o( patent and latent aratuRiUtirs will ba 
f.Kind eolicctedj Wigratii on Extnnkie Evalence, 

.S'ei.li. Ihg , Art, 01 j I’ouell. E»., 471, 474 . 


Uooii’* preclicc Evidence ; 37— 43 ; Oresley, Et., 
279. ft «7. Goodeve, Ev., 391, rt eej- Tha mle 
the aamc pnor to this Act : Pan Lochnn 
y. t/nnoprorno Doute, 7 W. R . 144 (1876) (where 
tl.eTe IS a latent ambiguity in the wording, parol 
rrrfencc is adiniaaible to explain Ul* VntiX 
Cknnier v SoQeman, 5 B L. R . 633, C34 (1869). 

U) Norton, E».. 270. 
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to whctlipfo! tlicir heir*, it slinll not l>e §upplic<! livnvprmont to whether of 
them the intention wft« (that) llie inheritance ehoiihll he limited,” ” Hut if 
it l)c amhiqiniM lalrrA, then otherni'e it w; a^ if 1 prnnt niy manor of .S’ to 
J F and hi' heir', here nppeareth no nmhicmty at nil Hut*if the truth he, 
that I have the manor' both of South S and Snrth S, thi' ainhipuitv i' matter 
in fact and, therefore, it 'hall l>e hnl^n hy averment, whether of them it waj, 
that the party intended 'hould pa" ” 

The nlmve di'tinctinn which, as already olxerved. wa' originally taken hy 
liord Bacon, wa' ro taken with reference to nleadinc; upon in'triimVnts under 
«eal, and cannot, it ha' been §aid,(l) W relied on a' a te^t of the admi'sibility 
of evidence in the pre«''nt connection, for there have Item c.a'ea of patent 
ambiguity in the sen'c al»o\ ementioneil, in which evidence ha' been admitted in 
explanation thereof. ” It i' tnie that a complete blank cannot be filled up by 
parol tc'timnnv, however etrong. Thii' a leg.icy to Mr. — cannot have any cfTect 
given to it ; (2) nor a legacy to I,.adv — (3) Hut »/ thrre nrr oriy icorrft to ichicJi 
a fco'onflWe incaniny niov ^ oWncAc*/. pore/ ciidcncc tna'f be Ttsorittl to, to t/ioio 
ichit that tnean\r)fj it Tlni' a leg.-icy ton person dc'cribed b)* an initml, na to 
‘Mrs. C.,’ admit' explanation at by shewing that the testator was accii'toracd 
to spe.ak of a particular per«on by the initial of her name (1) And when a blank 
was left for the Clmstian name, parol evidence has been admitted, (5) to show 
who was intended."(C) And so abo when the deceased, by hi' will, appointed 
oertain c-xecutors, and amongst other.'” Hcrcoival— of Brighton, tho father,” 
the Court admitted evidence of the circumstance,' under winch the deceased 
made his will, and of the persons about him. in onler to satisfy itself who wos 
meant by the imperfect description of the executor eonlamed therein (T) The 
cases m'wliich eindcnce will be admitted is clearly «lenolcd in the case of In 
the Goods of De Ro^m (cited sujira). and in the statement of thU rule by Sir 
J. Stephen in his Dige«t.(8l ri:.. “ if the words of a document arc so defective 
or ambiguous as to be uni»ieoniny, noevidence can be given to show what tho 
author of the document intended to say In the last sohilion Lord Bacon's 
•famous and much vexed maxim has been said to amount to no more than this, 
that an incurable ambiguity (wlucli is very rare) is fatal (9) 

The principles upon wlucli evidence is m tins connection both admitted and 
rejected is explained m Starkie on Evidence (p. G53), as follows : — ” By patent 
ambiguity must be understood an ambiguity tnherenl i« the nordi, and tncap- 
ahJe of bew/j lUspeUcd. either by apy legal rules of construction applied to the 

(1) Phipeon. Er , 3fd Ed . wa and 
collected m Drowne on Parol E'lJmce, p. 117. 

(2) V Allorniy-Gtntral, 2 Atk., 239 
■See Rt itaaiuff. 2 Ch.. 4S1. C S. (1897) 

(31 Hunt V. llori, 3 Bro C. C., 311. The 
proTjnee o( the Court u to interpret, not to ro«kr 
It i< to eonefrue the expreciions the parties hsve 
them&eleee furnnhed, not to iupft'JOtiien Mere 
the Court by the proceea of construction to fiet-rt 
in the blank the person, property or thing omitted 
ns if It vere to say trAo vas the ledy — this would 
l>e to supfJy, not to la/erprrt , *nil though the 
Uw admits evidence to ezf/ain, It excludes thst 
which would only be to aJd to n docummi 
Goodeve, Ev., 302. As the language expresses 
no definite meaning, it evidenre were allowed to 
be given as to what the intention of the person 
aping it was, the effect wouLl be, not to interpret 
words, but to eonjecture as to intention, and 


that this section forbids. riUQUigham, Ev., 270. 

(4) Al^l V. J/une, 3 Ves , 148; Cfnyfon r. 
LorJ .Vvyenf. 13 H. & \V , 207. 

(5) /’nee V f’aje, 4 I n , 880 

(6) Per Sir I Hsnnen In the Uomls of J3e 
Rmat, L H , 2 P D , 68, 89 

(7) In the Goods of Di Rnnoz, supra. So also 
einlencc was admitted when the legatee was 
merely referred to by a term of endearment (Suf, 
hmn V SidUran, I It . 4 Eq., 457), cited m 
Miipson, E\ . 3rd Ed , 640 And where a doco, 
ment which Ixgan " /. .1 <t 13,'' was signed 
“C/l,” thearnbig'jity apparent on tho face of 
ths wntmg was allowed to beexplained by parol ; 
.Summers v S/corAi>u«r. 13 Q. B. D., 3S8 

(8) Art. 91, cited with approval in M barton’s 
Et.. I 9S6. 

(9) Browne, np eU. 121, and see Thayer’s 
eases m Evidence, 1021. 
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and interpretation by tbe rules of art, are citliet so because they are m them- 
selves « mntelhgihle or because being intelligible they exhibit a plain and obvious 
uncertainly. In the first instance, the case admits of two varieties ; the terms, 
though at first sight unintelli^ble, may yet be capable of having a meaning 
annexed to them by extrinsic evidence, just as if they were written in a foreign 
language, as when mercantile terms are used which amongst mercantile men 
bear a distinct and definite meaning, altliough others do not comprehend them ; 
the terms used, may, on the other hand, be capable of no distinct and definite 
interpretation. Now it h evident that to pve effect to an instrument, the terms 
of which, though apparently ambiguous, are capable of having a dbtinct and 
definite meaning annexed to them, is no violation of the general principle ; for 
in such a case effect is given, not to any loose conjecture ns to the intent and 
meaning of the party, but to the expressed meaning, and that, on the other hand, 
where either the terms used arc incapable of any certain and definite meaning, 
or, being in themselves intelUgihle, exhibit plain and obvious uncertainty, 
and are equally capable of difierent applications, to give an eSect to them by 
extrinsic evidence as to the intention of the party, would be to make tbe supposed 
intention operate independently of any definite expression of such intention. 
Bv patent ambiguity, therefore, must be understood an inherent ambiguity, 
xciiick Cannot he removed either by the ordinary rules of legal construction 
or by the application of extrinsic and e.xplauatory evidence, showing that 
expressions, prihid fade unintelligible, arc yet capabfe of conveying a certain 
and definite meaning ” 

And Sir Grant in Colpoys v. Cofpoyi.fi) says t — In the case of a patent 
ambiguity, — ^that is, one appearing on the face of the instrument, — as a general 
rule, a reference to matter ilchors the instrument is forbidden It must, if pos- 
sible, be removed by construction, and not by averment. But in many cases 
this 13 impracticable : where terms used are ivhoUy tndefinUe and eguivocal, and 
carry on the face of them no certam or explicit meaning, ond the instrument 
jurmshes no inalenals by tchich the ainhigutty this arising can be remoied, 
if in such cases the Court were to reject the only mode by which the mean- 
ing could be ascertained, ti2 . the resort to extrinsic circumstances, the instru- 
ment must become inoperative and void. As a minor evil, therefore, common 
sense and the law of England (which ate seldom at variance) warrant tbe de- 
parture from the genera) rule, and call m the light of extrinsic evidence. The 
books are full of instances sanctioned by the lughest authorities both in law and 
equity. When tbe person or the thing is designated, on the face of the instru- 
ment by terms imperfect and equivocal, admitting cither of no meaning at all 
by themselves, or or a variety of different mcamngB, referring tacitly, or expressly, 
for the ascertainment and completion of the meaning to extrinsic circum- 
stances, it has never been considereil an objection to the reception of the evidence 
of those circumstances that the ambiguity teas patent, manifested on the face of 
the instrument. When a legacy is given to a man by his surname and tbe 


jeweller, it would not pass those that he had in his shop. Thus, the same ex- 
pressions may vary in meaning according to the circumstances of tbe testator. 


(I) J«cob. 463. 
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LATr.ST AMniounv. 




A iloeumcnt i« not p.ilontly nml'ipiioin l>crflu«* it i< tmiiUollipibl« to nn un* “ AmbJHa- 
instnictod pcr«on. In ono nnin*trurtr«l in trchnirnt oI nrt or ‘cionrc, tivef 

local pcculiarilv, obtoloto mr.-ininp ami tin* In nucli ca»<'s parol rviilmcn is 

always n<lmi*«il>lo to a«ccrtain tlio in<*.nninp nl tin* terms n«o(l {irr «ection 99, 
pnft). A document is ntnliipuotjs only, if found to be of uncertain menniog 
wlien persons of competent fklll and information are unable to interpret it (1) 

9- -I — ^...,4 » , 1. t*.* i, i: — 


of D.ale, the son of T," ami there were tvro persons In wliom tlie entire descrip- 
tion accurately applied, this description, thoupli accurate, would Ik* ambiguous. 
It is obvious therefore that llie whole of that cla«s of cases in which nn inaccurate 
description is found to l*c sufilcieni merely by the rejection of words of sur- 
plusage arc cases m which no ambiguity really exists. The niraitiit^ is certain, 
notwithstanding the inaccuracy of the testator’s langunpo.(2) 

Nothing m this Chapter is to n/?ert the provisions of tlic Inili.m Succession 
Act as to the construction of walls (3) The rule, howeser, under that Act is 
the same ns that enacted by this section, for where tlicrc is nn ambiguity or 
deficiency on the face of the will, no extrinsic evidence ns to the intentions of tlic 
testator will lie adinittod.ft) Where, however, any word maternal to the full 
cxpres.sion of the meaning has been omitted, it may* be supplied by the context. 
So if a testator gives a legacy of “ five hundred “ to his daughter A, and a 
legacy 6f “five hundred rupees” to his daughter li , A will take a legacy 
of five hundred rupees (fi) 


94. When InngiiAgc used in a document is plnin in itself, 
and when it applies accurately to c.visting facts, cvidonco may 
not he given to sliow tliat it not was meant to apply to such facts. 2Si?uns 

facts 

JUu*lralton 

A sells to IJ, by deed, ‘ my estate at R.«mpur containing 100 bighns ’ .4 has an es- 
tate at Rarapur cont.iining 100 bighas. Evidence may not be given of the fact that 
the estate meant to be sold was one situateil at a different place and of a different size. 

Principle. — See Notes, post 

s. 3 (“ Doramint.") s, 3 (“ Fact ’) s. 3 (“ fiit/^wcg.”) 

Norton, Ev., 231 ; Field, Ev., 43S, Cunningham, Ev., 2>0. 

COMMENTARY. 

Not only must a document be produced to prove its own contents or the Plain lan- 
disposition or other fact, which is its subject-matt**’' b**t wbe sn thn Kuase 

document must be allowed to speak for itself. ' 

English law that where the words of a documei i " " 

external circumstances do not create any doubt or difficulty as to the proper 
application of the words, the document is to be construed according to the plain 
common meaning of the words, and that in such case, extrinsic eindence for 


(!) Norton, £r , 280, Wigrnm on Estnn*>c 
EvideDce, 103 

(2) Wigram on Ejtnnsic E\Klonce ciW in 
Norton, Er., 281 


(3) 100, post. 

(4) Act X of 1803 (Indian Succession), i, 6S. 

(9) /k, e. 64. 
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the’ ■ ' ' ■ ’ ■* - - to the supposed intention of 

the ’ ■ of a document are plain and 

unai should be collected from the 

language ot the document itseii wicuout lue uiu ui surrounding circura3tance3.(2) 
The true construction of nn agreement depends upon the ordinary meaning of 
the words used, and. if those words are plain and unambiguous, it is clear that 
they cannot be explamed away by extrinsic evidence and still less by mere 
reasoning from probabihties.fS) Extrinsic evidence is admissible only to explain 
a document, but not to contradict it. In the case, the subject of the section, 
no explanation is necessaty. There is here evidently no patent ambiguity, 
for by the terms of the section the language used in the document is ‘ plain 
in itself j” and there is as evidentl}' no latent ambiguitr, for the language used 
in the document ‘‘ applies accurately to existing facts.'* It follows, therefore, 
that there is no ground for the admission of explanatory extrinsic evidence. On 
the other hand, the admission of evidence to show that the language was not 
meant to apply to existing facts would be in iffect to contradict the express provi- 
sion of the document (4) The same rule applies with regard to construction 
simpl}’, A deed must be construed according to the plain ordinarj* meaning of 
its terms ; and words may not be imported into it, from any conjectural view 
of its intention which would have the effect of materially changing the nature 
of the estate thereby created.(5) This section is a tjualification of the rule con- 
tained in section 92, sixth Proviso.fff) 


todocument 95* When language is used in a document is plain in itself 
1*0 refeSeoce Unmeaning in reference to existing facts, evidence may be 
fact*’®*'**® given to show that it was used in a peculiaT sense. 

Itluatraboj). 

A selh to B, by deed, ‘ my house in Calcutta.’ 

A had no house in Calcutta, but it appears that he had a house at Itowrah, of 
wliich B had heen in possession since fne execution of the deed. 

These {act« may be proved to show that the deed related to the house nt Howrah. 


BvMence as 96. Whon tho facts are such that the language used might 
tfotfof Ian- have been meant to apply to any one, and could not have been 
^icS^ca^^ meant to apply more than one of several persons or things, 


(1) fSfttyre T. TVitwn, 6 Scott. N.R.aW, 1017; 
Cunniaglism, Et., 285 ; Bam Lc'ium v. Uitnit- 
poorna Doi’te, 7 W. B , 144 (1867) , [Extmiiic 
evidence is not admi^iible to alter a «nttca con- 
trseC, or wbero the »ordiD([ of (he doenment » 
perfectly clear, to show that its meunng is differ- 
ent from what its vordt import; the seme mie 
U laid down by Wood, V. C., a* to wills — '* IVben 
any subject is di9<oier<sl whirh not only is with- 
in tbe words of the instrumrnt, according to 
tbeir natnisl eoattioction, but cshomta the 
whole of these tronls, then tbe mmt^atioa 
moat atop. You are bound to taVo the inter, 
pretation which entirely cxhaoita the whole of 
the aorici o( rapression* used l>y the testator and 
are not permitted to go any further." IVcU v. 

1 K. d . The nik which Is 


enacted by this acction has been more recently 
affirmed by llie House ot Lords m .VorfA Eoelera 
BaOvay v. ffas'inyi (1900), L. R , A. C., 260. 

(2) JSaAu T. 3 Bom. L. R . 768 (1901); 

«« however notes to «. 02, Pror 6, antt 

(3) Alajatya Ttruthttiamhala t Bamtnoia 
P^ht. 1 Mod. H. C. R , 264 (1863) ; Batoo Bam- 
Mian V. fianee Xoonmir, IV. R , 1864, Act X 
RuUings 22, 24. 

(4) Norton, Ev., 281 ; Field, Ev , 438 

(5) Jfujsnmot B^ayhu/h r. CAoitdry BMa- 
fmth, 2 I. A , 256 (1875) 

(6) Gh^hhai T BanJuMai, 2i R., 335, 334 
(IS9C). in which coao it was held that the l»n- 
guose of the dneument was not so pl»<n m itself 
nor dsl it apply so aecurately to existiiig facts as 
to preienl eveienee being given. 
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evidence may be piven of facts which show which of those persons 
or tilings it was intended to apply to. 


(n) B^TTc^ to wll to lit tor ll«. 1,000, * m_r nliilc lior«e.* lift^ two wliitp horv^ 

Kviflpncc mny l>p piten of fucU which whow- which of tlicm was mennf. 

(6) BCTCc^ to compiiny H to MBMAfftlkMl. 

• nvWcncc may Ik* ptven of IftctB •howinp whether Hniil.'iralmil in the Dok- 

khan or HaMamhv] in .''tiitlh wa< meant. 

97 . ^^^lcn the language used applic.s partly to one set of 
c.visting facts, and partly to another set of existing facts, but the 
whole of it docs not apply correctly to either, evidence inaW bc®J/^g,*J** 
given to show to which of the two it Avas meant to apply. which^hL 

wholaeor- 

Iltu*trflUnn. 

A agrees to aell to 11, ‘ my laml at -V In the occupation of )*.' .1 har land at A", 
but not in the occupation of }’, and lie haa land in the occupation of 1', Imt it ia not 
at A. Evidence may he piven of facta aliowinp which he meant fu acll. 

Principle.— See Notes, post. • 

B. 3 (" I>oc«m<nl ") «. 3 (“r<irt”) ■*. 3 (" Sini/rnce.”) 

Steph. Dig.. Art. 01, O.t. (5—8). pp. 170-174 ; Tajlor. Ev.. 1202. 1200, 1200, 

1215. 1218 — 1220, 1131 ; Goodeve, Kv., 390, 30S ; Wisram’s Extrinsic Evidence, toe, 
ei(., Thayer'e Cases on Evidence, lOU, <t $tq. 

COMMENTARY. 

Latent ambiguity in the more ordinary application arises from the cxisf* Latent am- 
ence of facts eiicrnal to the instrument ; and the creation by these facts of a yuM- bts^tty. 

(ion not soUedby the rfocumcnf itself. A latent ambiguity arises when the words of 
the instrument are clear, but their application to the circumstances is doubtful ; 
here the ambiguity, being raised solely by extrinsic evidence, is allowed to be 
removed by the same means (1) In strictness of definition such cases as those 
in which peculiar usage may afford a construction to a term different from its 
natural one (see section 98, post), would be instances of latent ambiguity, since 
the double use of the term would leave it open to the doubt m which of its two 
senses it were to be taken. It is not, however, to tlus class of cases that re- 
ference is now made ; but to those in which the ambiguity is rather that of des- 
cnption, either eywu'ocaf itself from the existence of tivo subject-matters, or 
two persons both falling ivithin its terms (section 96), or iinper/ec( when brought 
to bear on any given person or tbiDg(2) (sections 94, 97). 

Section 94. an(c, provides that wbe ’’ ’ ' ’ ’ ’ 

and applies accurately to existing facts, ® ' 

It was not meant to apply to such facts. 

the rule as to provide that when language correctlv describes two sets of 
circumstances and cannot have bepn intended to apply to both, evidence may 
be given to show to which set it was intended to apply (3) Where a descrip- 
tion applies equally to several different subjects, an ' ‘ equivocation ” (u hich is 


(1) DmitJi ChaTi^ra t. Saytman, SUL. R., 
6?X 631 {I860) ; %. c., 12 W. R., O. J . 2. 


(2) Goodeve, Ev.. 393. 

(3) Cmiaiaghani, Ev., 276. 
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This proposition lias been held to apply to the case of two persons bearing the 
same name as that mentioned in the document^ although one has also additional 
names not mentioned therein (3) In the lllustratiom appended to the section the 
language is certain. The doubt as to nhich of two similar persons or things 
the language applies has been introduced by, and may therefore be removed by, 
extrinsic evidence The section says evidence may be given of ” facts,” a terni 
which will include statements (4) And as already observed, even according 
to English law, declarations of intention on the part of the autiior of the instru- 
ment are admissible To use the words of Lord AbingeT,(5) this evidence of 
intention can properly be admitted “ where the meaning of the testator’s words 
is neither ambiguous nor obscure, and where the devise is on the face of it per- 
fect and intelligible, but, from some of tbe circumstances admitted m proof, 
an ambiguity an'ies, as to wliicli of the two or more things, or which of the two 
or more persons (each answering the words in the will) the testator intended 
to express. Thus, if a testator devise his manor of S to ^ B, and has two manors 
of iVoWA S and South S, it being clear be means to devise one only, whereas both 
are equally denoted by the words he has u*sed, in that case there is, wliat Lord 
Bacon calls, ‘ an equivocation,’ i e., the w'ords equally apply to either manor, 
and evidence of previous intention may be received to solve this latent ambi- 
guity, for the intention shows what he meant to do ; and when you Icnow that, 
you immediately perceive that he has done it by the general words he has used, 
which, in their ordinary sense, may properly bear that construction " 

The Indian Succession Act embodies the same rule as that contained in 
section 96 of tins Act ; enacting that wlien the words of a will arc unambiguous, 
but it is found by extrinsic evidence that they admit of applications, one only 
of which can have been intended by the testator, extrinsic evidence may be taken 
to show which of these applications was intended. (6) Thus, a man having two 
cousins of the name of Mary, bequeaths a sura of money to ” his cousin Mary.” 
It appears that there are two persons each ansv eripg the description m the 
w’lll. That description, therefore, admits of two applications, only one of w'hich 
can have been mteiided by the testator. Evidence is admissible to show which 
of the two applications was mtended (7) 

imp«rfect As section 96 deals with equivocal descriptions, so sections 95, 97, may be 

aescription said to deal with imperfect descriptions Both of the latter sections refer to 
latent ambiguities Section 97 is only an extension and application of the 
rule laid down m section 95 (8) The latter section formulates the genera! rule 
with regard to imperfect descriptions embodied in the maxim falsa dernonstratto 
"non nocft (a false description docs not Vitiate tlie document), while the former 
deals with a particular form of imperfect description, namely, when such descrip- 
tion applies to a double and not to a smgle set of facts. There may be enough 
of descTtplton in the instrument to have indiadal some specific thxng as the object 
of its operation, or some given tndmdual as the object of its provisions ; but it 
might turn out, on seelring to apply the instrument to its supposed subject-matter 
or object, that, from an imperfection of description there was neither subject 


(1} D"i V. 5 M. * W. 363. Chnrl^r 

Chnrhr, 1. K , 7 IT. L., 364-. Taylor, Ev.. 
II 1^117, i:08i Doe V Xeede, 2 M 4 W, 12<), 
Umenh Chnndra v. Sajemnn, 6 I). L. B , 633, <34 
(1803). 

(Jl) Doe V. ll'eallol,, 4 B 4 AU . 57. ITti&rr 
T. Corbell, li R., 16 Rfj , 615. 

(3) Letnell T. Marehall, 2 K. 4 J , 740, ||*J. 
ber V. Corhell. T.. R , 16 Fq , 615; Dot r. ABtn, 


12 A 4 E , 461 , In rr Wchertan, 7 Ch D , 187- 
(4) S 3, nnie 

(3) In Doe \. IhecocU, 5M. * \V., at pp. JOS, 
360 

(6) Act X of 1885, 8. 67, extended to Hmdu 
Wdb. by Art XXI of 1870, a 2. 

(7) tb,, Illuat. 

(8) Cunningham, Ei. 
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vnr ohjirt in rsad corrc'potulrvcr tri/A tf ; no that it wouM Ik* wnccrtnin on \%liat, 
or in fftNOur, tlir in«tnimpnt v\a« to pjvmtr. Thu^ whore In 

the ca«o oI ft dovuo oi Tropio'n farm "in tlio occupation of M ” the Ic^tntor 
had a farm railed TropioV, but n portion of it only wna in occupation, the 
farm wa^ nllowotl to pft<««(l) In nurli n cft*c the CTtrin«ic circumstances 
create the uncertainty, and the fpio»tion which extnn«ir circumstances create, 
extrinsic evidence is admitted to clear up. The distinction is clear iH'tween 
clearing up an amhipuity and creating n aiihject (2) The case< under this 
heading are (a) trAcrr a rlr»cnplion it partly correrf ami p*irfJy irtcorrcct (section 
Oj) ; and (h) trhrrr part of a rfctcri;*fi«n opjJict to one fuhjni'maUrr and port 
to another (section 97). If the document applies in part hut not with accuracy 
to the circumstances of the ra«e. the Court may draw inferences from those cir- 
cumstances ns to the meaning of the docunicnt. whether there is more than one, 

'■ < • ...•••.* . • criptinnm.ay 

' ■ ; ! * * ‘ n the part of 

■ • ■ ■■ ■ • • . * . * • above men- 

tioned. Hut the propriety of a rule which excludes such esidence m the cases 
dealt with hy sections 9") and 97, but admits U in the case dealt witli by poction 
9G has heen doubted ; it being paid that the evidence should he admitted or ex- 
cluded in all cases alike (5) Ko pitch distinction lietween declarations of inten- 
tion and other evidence is observed hy this Act(G) and therefore m all ca.«es 
where cxtriasic evidence is admissible whether under Pections 9.7i and 97 or 
section 90, declarations of intention will Im; admissible (7) When declarations 
of intention arc receivable in evidence, their admissibility does not depend upon 
the time when they were made. Certainlv contemporancou-s declarations will, 

Cfftcri* jviril/uf. he entitled to greater weight than those made before or niter 
the execution , but m point of law no distinction can l>e drawn between them, 
unless the subseijucnt declarations, instead of relating to w hat the declarant had 
done, or had intended to do. by an mstniment. were simplv to refer to what he 
intended to do. or wished to be done, at the tune of the «peakng (8) 

Wlicn ft description is partly correct and partly incorrect (section 9.j), and Description 
the former part IS sufTicicnt to identify the subject-matter intended, while the 
latter docs not apply to any subject, the erroneous part will be rejected on tlie incorrect 
maxim faUa demondratto non meet cum dc corfyore crtnjtat(9) (a false description ® *• 
will not hurt when it can co-cxist with the subject itself) (v supra), unless it is 
introduced by wayof exception or hniitation.(lO) The principle is that so much 
of the description as has no application being laid aside as mere surplusage, 
what remains is sufTicient to identify the thing really meant The words" in 
Calcutta ” in the iffustra/ion have no application The words “ my house ” 
have application when it U shown that /I had a house at Howrah (11) The 
descnption may not accuratebj specify even one person or thing , that is the 
description of the subject intended may be true in part but not true in every 
particular But tiie instrument will not m consequence of the inaccuracy be 
regarded as inoperative. If after rejecting so much of the description as is 
false, the remainder will enable the Court to ascertain with legal certainty 
the subject-matter to which the instrument really applies, it will be allowed 

(1) Good l‘lU V SoulhtTK, I 11 AS. Sr^3 do« not indicato »ny rfftl diff. renco. 

(2) Goodeve. E% . 395, 390 (71 Field. Kr , 411 , Cunmnphom, Er , 275— 

(3) Sl^ph Dig , Art. 91, cl (7) 277 

(4) III., Taylor, Et., {{ 120’, 1200, IJIS. (S) Tnylor, E\ , | 1209. and case* there cited. 

(5) Steph Dig , pp 170—174 (9) Taylor, Er , JJ 1218—1211 (For an ap- 

(6) It 19 to bo notnl, howcTcr, that while ■ 96 plicntion of thu maTim, see Coutn v. Trutfill, 

itys “evidence may be given of /orle ■' (which U , 189«, 2 Ch.. 5Sl) 

would include m natementt under t 3), u. 95, (IV) 11^, I 1224. 

97 iay “ rvidenee may be giirn to ihow.” It (11) Field. Ev.. 439 

19 conceived, however, that thu verbal varialtou 
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to take effect upon the principle of the maxim above cited. But the rule which 
rejects erroneous descriptions which are not substantially important, can, 
however, only be applied where enough remains to show the intent plainly.(l) 
Thus by a devise of “ all that my farm called Trogue’s farm, now in the 
occupation of 0,” the whole farm passed, though it was not all in C's occupa- 
tion (2) So also it was held that a devise of all the testator’s freehold houses m 
Aldersgate Street, when in fact he had only leasehold houses there, was, in sub- 
stance and effect, a devise of his houses in that street, the word ‘ ‘ freehold ’ ’ 
being rejected as surplttsage.(3) And when a sale-certificate described as a ^otedart 
interest what was really a shtkmi taluk, this misdescription was held not to 
prejudice to the purchaser’s title.(4) A mortgage-deed of certain bhagdan 
lands stated that all the properties appertaining to the entire hhag,” were 
thereby mortgaged to the plaintiff The bhag comprised [inter aha) four gabkans 
(building-sitea). But the clause which set forth the particulars of the property 
mortgaged thciehy, specified only two qabhans, one only of which belonged to 
the bfiag and the other did not. The deed then proceeded : — “ Accordmg to 
these particulars, lands, houses and gabhans, barn yards, wells, tanks, padars 
and pasture land also, tt^ether with whatsoever may appertam to the bhag — 
all the properties appertaining to the whole bhag have been mortgaged and 
delivered into your possession There is no other property appertain- 

ing to the said bhag of which mention is not made here.” It was held that the 
particulars were ‘ ‘ the leading description,’ ’ and the supplementary descrip- 
tion of them as constituting the entire bhag should be regarded as “ falsa de- 
monstration {^) A further illustration is afforded by a class of cases, of not 
infrequent occurrence in India, where there is a description of land in a con- 
veyance, lease, or other document, such a description setting forth the boun- 
daries and then specifying the quantity, as so many acres, bighas or the like. 
Here the maxim falsa demonstratio non nocet applies ; it is considered to he a 
mere false description, if there is an error in the quantity ; and the land within 
the boundaries passes by the conveyance or lease, whether it be less or more 
than the quantity specified (6) Where a testator made a bequest to “ ^ B 
my amrasa son knowing that A B was not bis avurasa son, it was held, that 
the misdescription was immaterial and that A B took the bequest.fT) And 
where a sale-deed described the land sold by wrong survey numbers, extrinsic 
evidence was admitted to show that the lands intended to be sold and actually 
sold and delivered were lands bearing different survey numbers (8) 

Though false statements introduced into an instrument by way of affirma- 
tion only, may, as has been seen, be rejected, provided the remaining descrip- 
tion be sufficient to identify the person or thing intended ; yet they cannot 
be disregarded if they have been used by way of exception or limitation ; because 
in this latter case, it is obvious that they were intended to have a material 


(1) T»)lor, Et , §5 1218-1220 

(2) Oaol titli T Swlhtrn, I M. A S , 200, titeH 
in Umuli Ch\indra v Snjtman, 6 B. L R , S33, 
614 (1869). *nd <oe ITal v. Laadag, UK L. C , 
284: Trmera v Uanidl, 0 CJi. D , 43«, c«t*d 
and folicnred m Tn’didbanitu Jthtattdat t 

Knilnarnm KtAerram, 18 T.., 283. 288 (1893) 

(3) Daij \ . Tfij, 1 P Wmf , 28$ ; and Me other 
ca-p» citM m Taylor, Ee . S 1221 

(4) Shniih Kalnm"oddtfn T. Adauf Alt, 19 
U. R . 278 (1873), Taro^nath ChMktrbvng r- 
Jmj Rv,niunt, 21 U'. R . 93 (1874). 

(5) Tnlloohandiu Jthtondas ▼. AneSnonim 
Kui^am, 18 I!., 283 (1891) 

|6) Old. Er , 440, Pahniican Smgk V iliAa. 


Mja* JlBleMur, 9 B L. P. , 160, 169 (1871); 16 
W R . p r , 6 , <SAee6 Chundtr v BTO)onn]h Adf 
Igir. 14 W. R . 101 (1870) , JloJee Huddm v. Son- 
rfeJ, 12 \V P. , 419 (1869) , Kazet AUool v flu- 
roda Kant, 15 W R , 394 (1871) , Zsenul Ah v. 
Ram Doyai, 18 W R , 25 (1872), Esan Chund’T 
V. Vr^ap ChvKdiT, 20 \V. R, 224 (1873), Vtr- 
Hadhaldas r. ilahnintd AH, 6 B.. 208 
(1880), ees Taylor. Ey., || 1220, 1221. 

(7) Court ot IVarda t. rtnlala Surya, 20 JI > 

167. 185—188 (1896), a'firmed. 22 M., 383 

(1893) 

(8) Karuppa Oovndan v. Thoppala Ooundan 

(1907). so Mad , 307} and Saniya v. 4 

Bwn. L. U , 871 
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operation. Moreover, H there he one Bubjcct-malter to which nil the de- 
monstrations in n wTitten instniment »«• Inie, nnd another ns to which part 
nrc true nnd part ial«e, the instrument will Ik* intended to contain words to 
pass only that puhject-matter ns to vHch nil the circumstances nrc tmc.(l) 

\\'hen part ol a description applies to a fuliiect-mnltcr nnd part to another of An 
(section tl7), extrinsic evidence is admissible to n«cerlnin to which the lantnJape t 

applies, and po to resolve the latent nmbiewity: Thus n legatee may he fo ^,ftter^*ai 
described in a svill that while part oi the description answers to one claimant, toanother 
the remainder may apply to another- So where n test.ator devised an estate^®'®^^ 
to his nephew for hfr with remainder o\er to “/.ViroM/i jMw/, o nn/urof 
dauqhtcT of E .1 of (7, pinclc woman who h.ad formerly been in bis seraMce,” nnd 
it appeared that at the date of the will. E -I, the mother, w-.os the wife of J C, 
and had had oniwtwn children, namely, a natural Pon named John, bom before 
bis mother’s marriijie, phntlly after she bad left the testator's ser\’ire nnd of 
whom the testator’.s nephew was the putatixT father, the other named Mar- 
garet, who was l>om four years subsequently to her leaving tlie pera'iee, nnd 
was a legitimate daughter by C, and it further appeared that the testator had 
wished his nephew to many his servant, that he was aware she had had a natural 
child, and that he had treated her kindly Pince its birth nnd up to date of the 
will ; but no proof was given that be knew whether the natural child was a boy 
or a girl ; it was held that the testator meant to provide for Ids nephew’s 
natural child by Ids servant. F.htabeth Abbott, nnd tliat the mistake of the 
name and sex ''as not sufTicient to <lffe.at the de'i«e (2) 

Formerly the law attached 8omc"hat greater "eight to the name than 
to the description of the legatee, a doctrine which is embodied in the maxim 
reniaj rointmi toUtl errorem <{<‘mon$tratiomt. But it is doubtful whether this 
rule that the name m such cases is to prevail over the descnption, w'ould be 
strictly followed no'v ; tlic modern inclination of the Courts being to free them- 
selves when necessarj' from artificial rules and to decide the point purely by 
preponderance of probability (3) 

The following has been stated to be a summarv of the English law upon Summary 
these points :(4) — “Fr ’ ‘ 

First, where in a 

intended is apph'cahle • . - . . . . 

evidence, including proof of declarations of intention, is admissible, to establish 

which of such subjects was intended by the author (5) 

Secondly, if the description of the person or thing be partly appheabh and 
partly irapplicabic to eoeJi of several stihjects, though extrinsic evidence oi the 
surrounding circumstances may be received for the purpose of ascertaining to 
which of such subjects the language applies, yet evidence of tlie author’s de- 
clarations of intention will be inadmissible (6) 


Thirdly, if the desenption be partly correct and partly incorrecf, and the 
correct part be sufficient of itself to enable the Court to identify the subject 
intended, while the incorrect part is inapplicable to onv subject, parol evidence 
will be admissible to the same extent as in the last case, and the instrument 
will be rendered operative by rejecting the erroneous statements (7) 

Fourthly, if the desenphon be wholly tnapplicable to the subject intended, 
or said to be intended by it, evidence cannot be received to prove whom or 
what the author really intended to desenbe (8) 


(1) Taylor. Et.. J 1224 , and fai« there c»t«l 

(2) Ryall t //anaan. 10 Bea .. 53d. Taylor, 
Ev.. f 1216 

(3) Taylor, Er , | 1215 , and rase* there cited. 
Phipson, Ee., 3rd Ed . SSO and Cloal t. Zloni. 
rnonj. 34 Ch. T)., 255 ; and ere Act X ot I8C5 


(Indian Succeasion), > 63o 
(41 raylor, Ee , ; 1226. 

(5) IVigr., WfllJ. ICO. 

(6) Doe r. niecocle. *apr*. 
(T) Wigr.. IVillj, 67— TO. 
f8| Id- 131. 
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Filthhj, if the language of a wntten instrument, when interpreted accord- 
ing to its primary meami^, be insensible with reference to estrmsic circum- 
stance, collateral facts may be resorted to, in order to show that in some secon- 
dary sense of the words, and in one in which the author meant to use them, the 
instrument may have a full effect (1) 

First rule heie given corresponds with section 96 ; second rule with section 
97 ; third and rules conespond with section 95 ; and iourth rule corresponds 
with section 9i ; while no distmction is made in any case between declarations 
of intention and other evidence (2) 

The Indian The Indian Succession Act provides a similar rule enacting that, if the 
Success on Avhicli the testator intended to bequeath can he sufficiently identified 

from the description of it given in the will, but some parts of the description 
do not apply, such parts of the description shall be rejeclecl as erroneous and 
the bequest shall take effect (3) So also where the words used in the will to 
designate or describe a legatee or a class of legatees, sufficiently show what is 
meant, an error in the name or description will not prevent the legacy from 
taking effect A mistake m the name of a legatee may be corrected by a des- 
cription of him, and a mistake in the description of a legatee may be corrected 
by the naine.”(4) 

to'meanuiff' 9^* Evidence may bo given to show the meaning of illegible 
SUrafters. or not commonly intellgible characters, of foreign, obsolete, 
technical, local and provincial expressions, of abbreviations and 
of words used in a peculiar sense. 

JlluHralton. 

A, a sculptor, agrees to sell to ‘ all my models.’ A has both models and model- 
ling tools. Evidence may be given to show which he meant to sell 

Principle — This description of evidence is admissible m order to enable 
the Court to understand the meaning of the words contained in the instrument 
itself by themselves and without reference to the extrinsic facts on which the 
instrument is intended to operate (5) See Note, post. 

8. 3 (“ Evitknce.”) s. 49 (02nnto?i as to meaning of icords or 

Steph. Dig , Art fll, d. 2 ; Tayloi, Ev., § 11G2 ; Phipson, Ev.. 3rd Ed.. 53S-554 , 
Rogers’ Expert Testimony, § IIS. 

COMMENTARY. 

The principle upon which words are to be construed in instruments is very 
plain — where there is a popular and common word in an instrument, that w’ord 
must be construed pnm& facte in its popular and common sense. If it is a word 
of a tecbnic ■ ’ ’ ’ , . - - , • .i 

or legal mei 
then it mus 
namely its 

of tlie secondary meaning oi a woru, me Court must be satisfied from tne in- 
strument itself, or from the drcumstances of the case, that the word ought to be 

(1) Doe V Il\Kiieki, iupr», tVigr , Wilb. II a 3. 

cited , Taylor. E» . § till (4) lb , b 61, applicable to Hindu WiIU .Act 

(2) Field, Ev.. 440, 441. (X.XI of 1870), s. 2. 

(3) Act X of 1805. t 65, ond trt» 60,i5. botli (5) Coodeve, Ev., 374, citing fHiort v. Wt'soff, 
applying to WilU of Hindu*, Act XXI of 1870. po)t. 


Meanlne of 
cbaracteia 
expressioDs, 
abbrevia- 
tloos and 
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con«tnir(l. not in popular or priiunry Mcnificalinn. luit ncconlinp Jo ij« 
ficcondary intention (1) And in Knplnnd it lia« Isrcn lield tliat tltat r\idptire 
that ctpre««ion^ were ii«ed in a technical «en«e oupht not to he admitted with- 
out a distinct a\erment as to the particular wonU to whirh csidcnce i>* 
proposed to Ik* direcle<l and n« to the technic.al or trade meaning wliich it i« 
Roupht to attrihute to them (2) 

In a recent ca«e jt wa^ held that in con«tniinp will-* the te<t to he applied 
i« what did the testator mean having repanl to the words u«ed and that tecliniral 
words, or words ol known legal import, mu«t have their legal cfTect e\en though 
the testator u«es inconsistent word', unless tho«e inconsistent words are ol 
such a nature as to make it perfectly cle.ar that the testator did not mean 
to u«e the terms in their proper sense (3) 

Evidence may-iirt he gi\en to show that common wonl*. tlie meaning of 
which is plain and ^hich do not appear Itom the context to have been u«pd m 
a peculiar sense, wlierc in fact u«ed. The peneral rule is that tlic meaning 
ol an Ench«h word, not a technical term, cannot he made known hy an exa- 
mination of witnesses It has, therefore, Wen held error in an action for iihel 
to allow a physician to testily as to the ineamiig of the ssord “ mnlpractici*.'*(l) 
It may happen, however, that from some peculmily of the cliaracter in 
which it is written, the instrument is it«ell tllfjifJr to the Court called upon to 
es:pound ;t, without the aid of persons skilleil m tlecijihcrtncnt , its language 
may he /oreijn to the Court ; or it may contain (ermr as heiiig cither ol an olxo- 
Ifte character, or those of alOrcfialton. art. local or mercantile usace— winch 
may not be understood by the Judges, or which having assigned to them bv 
peculiar usage <j»i in/crprrtajion different from their orthuari/ and j/o}>ular one, 
raav be themselves equivocal. Accotdmglv. until W*lotv tlie Court m a form 
deciphered, translated, or, as to the meaning ol partHiiI.ir characters or ex- 

E rcssions, explained, it would have no means ol adjmliintion Until brought 
efore it by interpretation m a living shape, it would he a dead letter only 
the Court would be called on to expound , and it is obvious, accordingly, that 
to this extent at all events parol evidence must, from the very necessity of 
tlio case, be admitted It is not Wcnusc the language u ambiguous, however, 
but because it is iininoicn, that for this purpose evident i* h received, — received 
not as proof of any particular inJenlion in its use, hut simply to affix an inlcr- 
•prctalion to characters or expressions used (5) The question whether language 
is ambiguous depends upon the question whether it is ambiguous when addressed 
to a person competent to interpret language. Words cannot be ambiguous 
because they are unintelligible to a man who cannot read, and witlun the 
same reason words cannot be ambiguous merely because the Court which is 
called upon to explain them may be ignorant of a particular fact, art, or science 
which was familiar to the person who used the words, and a knowledge of 
which IS therefore necessary to a right understanding of the words he lias 
used.(6) 

The principle is thus stated by Tindal, C. J , ui the case of Shore v. 
ll’i/son .-(T) “ Where any doubt arises upon the true sense and meanmg of the 

words themselves, or any difficulty os to their application under the surround- 
ing circumstances, the sense and meaning of the language may be investigated 
and ascertained by evidence dehors the instrument itself , for reason and common 
sense agree, that by no other means can the language of the instrument be made 

(1) lldt i Co V. Cdl^er, 10 Ch. D , 119, 120. 1' C . il C , 63* 

per Fry, J «ee Kai/na- r Bayner Ch <4| Stepb Dig . Art OJ, cl 2. Roger* op, ciT , 

170, cited m notes to * 92, Proe. 8. anJt { 118 

(2) SuUoK T. C«cen (1890), 15 A C., 144 (5) GoodeTe, Et , 371, 372 

T»y'or, I U31. (8) Wistmi, Ettrmsic Et., p. 103. 

(3) ira«ii T. Oalee (1908), 31 31 . 283; M- (7) S C. A F., 5M. 

lowiug l/ilit Mo/ian Sihj\ r. CAkllun Lai Rry, 
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to speak tbe real mind of the party. Such investigation does of necessity 
take place in the interpretation of instruments written in a foreign language, 
— in the case of ancient instruments, where, by the lapse of time and change 
of manners, the words have acquired in the present age a different meaning 
from that which they bore when originally employed, — in cases where terms 
of art or science occur, — in mercantile contracts which, in many instances, 
use a peculiar language, cmploj’ed by those only who are conversant in trade 
or commerce , and in other instances in which the words, besides their general 
common meaning, have acquired, by custom or otherwise, a well-known pe- 
culiar idiomatic meaning in the particular country in which the party using 
them was dwelling, or in the particular society of which he formed a member, 
and in which he passed his hfe. In all these cases, evidence is admitted to 
expound the real meaning of the language used in the instrument, in order to 
enable the Court or Judge to construe the instrument, and' to carry such real 
meaning into effect 

In the same case, the law is thus stated by Lord Wensleydale in a judg- 
ment which marks the distinction which exists between the tnlerprctation of 
instruments and their application to facts I apprehend that there are two 
descriptions of evidence (the only two which bear upon tbe subject of the pre- 
sent enquiry), and which arc clearly admissible in every case for the purpose 
of enabling a Court to construe any written instrument, and to appli/ it practi- 
cally. lu tbe first place, there is no doubt that not only where the language of 
the instrument b such as the Court does not understand, it b competent to receive 
evidence of the proper meaning of that language, as when it b written in a foreign 
tongue ; but it is also competent where technical words or peculiar terms, or 
• indeed any expressions are used, which, at the time tlic instrument was written, 
had acquired an appropriate meaning, either generally or by local usage, or 
amongst particular classes Thb description of evidence is admissible, in 
order to enable the Court to understand the meaning of the words contained 
in the instrument itself, by themselves, and without reference to the extrinsic 
facts on which the instruments are intended to operate. For the purpose of 
apphjinfj the instrument to the facts, a ' ' ’ ’ ' 

who take an interest under it, a second 
viz , every material fact that nill enab 

thing mentioned in the instrument, and to place the Court, wJiose province it 
IS to declare the meaning of the ivords of the instrument, as near as may be in 
the situation of the parties to it” 

To the above citations may be added the short and terse statement by 
Gibbs, C. J., in a ease on a chaiterparty involving the meaning of the term 
‘ privilege ’ (a sum in lieu of priWlegc having been tesen-ed to tbe captain) 
where he says : “ Evidence may be received to show tiie sense in which the 
mercantile part of the nation use the term ‘ privilege ’ — ]ust as you would look 
into a dictionary to ascertain the meaning of a word ; and it must be taken to 
have been used by the parties in its mereantile and established sense.” (2) 
Illegible or might arise either from the use of cj-pher, or shorthand or other pecu- 

not com- liarity of character as the medium of expression ; or it miglit be merely bad 
Ugibie Ch*ar- anting (3) Referring to a case of cypher, Alderson, B , observed : ‘ ‘ Words 
acters on paper are but tbe means by which a person expresses his meaning, and 
shorthand is, in this respect, bke longhand, and equally admits of interpreta- 
tion.”(4) Experts have been allowed to be called to decipher abbreviated 
and elliptical entries in the book of a deceased notary (5) 


(l) Stt s. 02, el. (8), antt. (3) Coodeve, Ev., 376. 

|2) Rirel t. Ddjputtr, SUt ki^. 210 ; > (4) Clayton v. Nugent, 13 M. & W., 208 

LnJha GhftU, 17 B . 144 (1802). St* forthw «• (S) Shtldnn i. Senham, 4 UiU, 129 (Amer ) 

to Wdb, •». 7'), 88, 87, Act X of 1885. c.ted m Roecra or. ol.. p. 276. 

\ 
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MK\Kiso or wor.D't. 


r»2.'i 


A word mny behotli do^cripttvp nnd If n word j>r!im facie 

tlje name or description oi nn nrticle, r\idfncr will be admitted that it is nl«o 
penerally associated with the name of a particuhar mnnufacturer. But such 
evidence will not be conclusive that the word has become a distinctive one 
which cannot be u«ed of the eame article when made by others without risk 
of deception. (1) 

The translation in the Hiph Courts, of documents in the lanpuaces of *his 
country, affonla tamillar illustration on the point of tanpuace forcicn to the t«chnic»i. 
Court (2) Makrnp a translation is not a mere question of trving to find out in p®,4Vinciai 
a dictionary the words which arc given as the equivalent of the words of the axpressioi 
document; a true translation is the putting into Knglish that which is the JSertTn a*' 
exact cflcct of the language used under the circumstances Not only is a com- peculiar 
petent translator required, but if the wools in the foreign coiintr)* had in busi- 
ness a particular meaning difTerent from their ordinarj* meaning, an expert 
will be admitted to say what that meaning is (3) But it is not competent for 
a witness called to translate writing in a foreign language to give any opinion 
ns to its construction, that being a question for tlic Court (4) Tlie opinion 
of experts Ls not binding on the jury, for it is with the jury and not with thc«e 
witnesses that the determination of the c.a«e rests. Tlie weight due to the tes- 
timony of these witnesses is a matter to 1*e determined by the jiirv, and that 
weight will be proportioned to the soundness of the reasons ndituccd in its 
support.fO) A question has been raised as to whether oHicial or Court trans- 
lations arc conclusive, or whether it is open to the parties to question their 
correctness and give evidence of the true translation (G) Such evidence 
has, however, on other occasions been admitted. Po in the cases under- 
mentionedf") the occuraev of one of the Court translations was impugned, 
and in another{8) a translation of the defamntorv matter prepared by the 
Court interpreter was put in by the pro«ecution The Court interpreter 
was examined at the instance of the Court, and was cross-examined by the 
accused He seas also corroborated by another witness. A translation of the 
poem was also put in by the defence, who, ns well os the prosecution, examined 
einierts as to the meaning of the words used, .\gain, in the civil suit of Maha- , 

tala Bibee v. I[aleemoozoo)nan{Q) the ofTicial tmuslation of the words “ wiui-o- 
darat mahalum*’ in a Persian document being impugned, both the Court inter- 
preter and non-ofScial expert witnesses were permitted to testify as to the 
correct translation of these terms. It is submitted that the true rule to be 
applied is that in the absence of anj' specific issue being raised as to the accu- 


(1) BurbtTTy'$ T Cording d Co (IW). Time*. 
L. P. , 578. 

(2) CoodeTf, E» , 378. 

(3) Chaitnag v. Brazilian Su'/martnt Trtr. 
grajiK Co., ISSl, IQ B , 79, 92 Stt ©bscn». 
tion la B. s THal, 22 B , 143 (1897) 

(4) So in SUarmt t. Ilrntiman. 17 C B.. X S . 
56, & B«tinan Consul was callnl to translate the 
foUoaing — “Los informations sur CostaTe 
Sichel sent tcUra que nous ne pouTons loi livrcr 
Ira 2,500 cautips quo centre connaisscnient S>* 
Toua Toulez, nous tous enTCrrona lea connaisae. 
menu, «t vous ne los lui dcliTrerei que centre 
pajement” He was asked to nhat the artirle 
** les *' referred, and said it was applicable to the 
“ connaiaaements.” This was held to be e-ror 
Set also Di Sora v PhOlipt, 10 H. L. Ca . 624 

(5) B. T. A'ofi Preutanna, 1 C. W. X.. 465. 
479 (1897). 

(6) Jittlarini Daui v. Xnnjo LaJl, Oal. H- Cl . 


I»th Slay. 1900, Suit Xo 311 of 1898 The de- 
eiaion on the preliminary argument in this case 
I* rejiorted in 26 C , 891 Ko cases uere laid 
before the Court, which was mfornied that the 
practice was against the admismon of this testi. 
raony. But as will ap|>ear from the text this is 
•neorreet Set fiirtlirr as to this caw, poef 

(7) R T Wai, 22 B. 112, at pp 142, 14J 
(1897) . Ham* s Brotrn. 28 C , 621 at |> 634 
(1001). 

(8) R V Rnh rriuanna, 1 C W X , 465, 479 

(1897). 

(9) 10 C. L. n., 293, 300, 301, 322, in appeal 
(1891) loo behalf of the defendant Mahatala 
were examined Jfr Owen, the Chief Translator 
on the Origmal Side of the High Court, as also 
Major Jarrett, Moulrio Kabeeroodin .\hmed and 
Abdul Kazi, and on the other side, Boodin 
Ahmed and Mahomed VusuS. 
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racy of a Court translation, sucli translation is binding, not because it is the 
act of a Court official, but because evidence is not generally admissible on 
points not specifically put in issue by tbe parties. But it is open to the latter 
to raise such an issue If it were otherwise, the recovery of an estate worth a 
crore of rupees, or the innocence of a party charged with a crime, might be made 
to depend upon the decision of an official who, though in most instances both 
competent and honest, noight in a particular case be wanting in either of these 
respects. 

As regards obsolete expressions, the case of Shore v. ll'i/wnfl) may be 
taken as an example Here it being necessary in modem times to put a con- 
struction upon an ancient charitable foundation, and as to wlio were designed 
to take under the terms “ Godly preachers of Christ’s Holy Gospel , ” evid- 
ence was allowed to be given from history, contemporaneous with the deed, of 
the existence of a particular sect assuming to themselves that denomination 
and of the founder’s connection with them- 

Local and provincial usage is admissible to explain local and provincial 
expressions. So m the case(2j of a lease of a rabbit-warren where the lessee 
covenanted to leave on the warren at the expiration of the term 10,000 rabbits, 
the lessor paying for them £60 per thousand : evidence was received to show 
that, according to tbe local usage of that part of the country, 1,000 as applied 
to rabbits meant 1,200 So also evidence has been allowed to show th.at 18 
ockets of Kent hops at lOOi “ meant at IOOj per c»i.(3) Evidence has 
een admitted to show that the word “ year ” in a tlieatncal contract meant 
those parts of the year durmg which the theatre was open (4) In mercantile 
contracts in w'hicli, as has been already seen, (5) usage is admissible to annex 
MnexfTcssed incidents thereto, evudence of usage lias frequently been also ad- 
mitted to cxp/ain the meaning of words, as for instance, whether ” months ’* 
mean "calendar or lunar months ”{6) to explain the word “ days ” in a bill- 
of-lading ; (7) and that “October” m a certain contract of Marine Insurance 
meant from the 25th to the Slst of that month ,(8) to show the meaning of the 
word “bale ,”(9)andof the terms “within soundings ,”(10) “F OB” “Free 
Bombay Harbour ; ” “ Free Bombay Harbour and interest ; ”(11) “ regular 
turns of loading;” “arrived m docks;’’ “m turn to deliver,” and other 
similar expressions (12) Evidence has been admitted to prove that the word 
“ securities ” was used by a testator in the sense of investments and stocks 
and shares in Hallway and other Compaaies.{13) 

Afebrevia- Thus a wager to run one greyhound against another concluded with the 

ttons initials “ P P. ” Evidence was received to show that it meant—” Plav or 

pay” that it is to say, win the match or forfeit the stakes (14) Alderson,^ B , 

Al^i»n<lfian trodr ftiij a eamprts^td bah in the 
l^Tftnt trudo. iiconlmg to the usaje of either 
t r*de r«irf,-r ^ Engg,. 2 C i I’ , 625. 

(10) Ijn &j/ud T JaaltnabiC Ind-Jur, 

in (1867) 

(11) Haw MohamHt % Sptancr. 24 P, 610 
SIO (1900) 

(12) Stt Tftylor, Ev , } 1162, noh (2), and Phi)*- 
•on, Er , 3rd Ed , 654 tt etq., ^iliere n large num- 
ler of case* will be found collected. So also the 
words “to ship” and ‘'shipment'' may ac- 
qoire o ptrticu'ar meaning Smitb t. Ludha 
UMU, 17 D , 140. 144. 145 (1892), \nJadit Ea\ 

V Bl\uhf<larnn ^tundy. 17 C, 193, m (1882). 
evidence of a special meaning of the word 
•* goals" was rejected. 

(13) Rnyner t. Rayntr (1904), 1 (31., 176. 

(14) Dainlrtt y. Hutchmaon, 10 M. t W., 86. 


(1) 9 C * F, 35.3 

(2) Smith T. Waion, 3 B i Ad , 728 

(3) SpKtr T. Cnoptr, 1 Q & B . 424 

(4) Qrant y Maddox, 15 Jf AW, 737 

(5) S 92, Frov. 6, anU 

(6) Jrity v Yauny, 1 E»p , 186. Simpion t 
Mttrgilaon. 11 Q B , 32 

(7) Cofhran y Btlirry, 3 Esp , 121 ; see A'lef- 
-■rn y. Wall, 16 Q B D . 67 ; Jfordrti SttamMp 
Co y. Eimpary, 1C I\ D , 654- 

(S) CAouromf t- Anytrilein, Fealie, K , 43 

(9) Oorruna t. Ptnii. 2 C. B , X. S , 691 ; ‘ W 
the term ‘ bale * as applied to gamlner hasac- 
qoireil in the pariirular trade of a s^ificatuM 
diOering from its ordinary si^ificaUon. evidence 
must be reccivftl on the subyct, oiherwNc effect 
1* not given to the contract *’ Per Coekbnni, 
C J. s So a bale of cotton may meaa a boy in tbe 
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co.vsTnfcnoN* or wii.^s. 


ti2> 


ol)«pn-cil in tlip cA*p now ritc<l : — “Stnnclinj: Ity llirin'rl\r< lottpf'* nrp 

in«pnsil)Io ; tliP •’xidcncr roiifors n real inmninc tjpon tlirm, hy phoninp 
what the jiarties inleniinl hy tliem, nml that they were in-erted with the view 
of evprcs'ing a pivcn thine." l‘arke. It: — “ Tliere ran fie no doufit the 
e\idonee was recrivnfile. It is like the case of n ttonl written in n fnreien Ian* 
ffuace.” The Illinirnlinti to tlie aection, which is taken from the ca«e of GMrl 
V. //(vrAry.fl) ntTonl' another example of an ahhrcviatjon of n tern» of art. The 
will of the celehrated sculptor, Xolefcens, contained a herpiest of Iiis “ nio<l — 
tooh for carwinc." The won! “ mod ** was there contended on the one hand 
to mean modelling tools, and on the other models, wlneli latter were of great 
value; and evidence of sculptors and others in interpretation of the wonl 
“mod” was admitted. So nUo where by a will a letracy was pi\en to a 
Mrs. G., evidence was admitted to show that the testator was m the hahit of 
sailing a Mrs Grepc, “ Mrs. G..*’ and the hatter was allowed accordingly to 
t.ike under the Initial (2) As to nhhreviated and elliptical entries in hooks 
V. antr, p. (521. 


99. Persons wlio nre not parties to a document, or 
rcprescntativc.s in inter(ist, may give ondcnco of any facts tond- 
ing to sliovr a contemporaneous agreement vnn.’ing tlio 
of the document. document. 


Illml'nlion. 

A and li niake a contract in writing that II a'latl sell A certain eotton, to l>e paid 
for on delivery. At the same time they make an onl aercement that three months* 
credit shall be given to vl. Tilts could not be shown ns between .1 nr.df?, but it 
might be ahon-n by C. i( it alTectwl liw Interests. 

Principle.— The rule excluding parol evidence to vary or contradict 
written instruments is applicable only m suits Iwitwecii the parties to the in* 
struments and their representatives These hatter are to blame if the writing 
contains what was not intended, or omits what it should have contained But 
third persons are not to bo prejudiced by things recited m writing contrary to 
the truth through the ignorance, carelessness, or fraud of the parties, or thereby 
precluded from proving the truth, however contradictorv it mav be to the 
written stateroent.fS) See Note , jxjsl 
8. 3 Doe7tment.'’) s, 3 (“ Fact.") 

s. 3(“ £'tncf<nce.”) s. 02{Erc{H3io>iof rvidence of oral agreement,) 

Steph. Dig., Art. 92 , Taylor, Ev., § 1 149 : Greenleah Ev., § 279 , Wharton, Ev., 

§ 92:5. 


COMMENTARY. 


In a dispositive document, so far as concerns the parties to it, the settled Who maj- 
terms cannot, as has already been been, be varied by parol because those terms §en®e vary, 
were mutually accepted for the purpose of disposing of rights in certain rcla- ins^ocu 
tions. A document may, however, be dbpositive as to the parties and non-*“*“ 


(1) 3 Sim . 24 

(2) Abhnil T. 3 Yet. 148. itt mUo as 

to eTiJ.‘nc« o( tho hktit* oF a tostator . AVI t 
CA<J rii»r, 21 Bear, 195, Blunjill t. Olajtfone, 
II Sin., 457; L*e v. Pain, 4 Ifarp, 251; Omm- 
moat T. PfU. 2 P. IVmr. 141 UTirre the wnttr 
has boon m tho habit of nicknatnmc or niunam* 

\V, bE 


mg ponons or things and theao namra appear 
m a (locamrnt, OTidrncc of aurh habitual uio 
of laopuat^ may br girrn to riplain tho dorti. 
mont m tho lamo way as if it was wntton in cy- 
pEtor or a forngn fanguago. rhipsoo, Er., Srd 
Ed.. 541. 

(I) Taylor. Et.. } 1149 


40 
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dispositive as to all otliera. The party who utters a deed, prepares it dehber- 
ately iu respect to all persons, who through it may enter into business relations 
with him ; but other persons are not contemplated by him, nor is the writing 
meant to bind him as to such persona who would in no way be bound to bun. 
In respect to strangers, documents have usually no binding force, and bence 
a stranger against whom a document is brought to bear on trial may show, by 
parol, mistakes iu such writing. The rule forbidding the variation of writings 
by parol, applies only to parties and privies, and nothing in the rule protects 
them from attack by strangera (1) This section enables strangers to an instiju- 
ment to prove the oral nature of the transaction by oral evidence. When 
therefore A purported to make a gift of land to his daughter B, it was open to 
a creditor of X the husband of B to prove by oral evidence that it was in reality 
a sale to X and was therefore liable to be attached and sold in execution of a 
‘ It has been held in America, that even a party 

f prove by parol its mistake, when the issue is 
^ . . where the question was, whether/!, a pauper, 

was settled in the Parish of Cheadle, and a deed of conveyance to which A was 
a party was produced, purporting to convey land to A for a valuable consider- 
ation the parish, appealing ^auist the order, was allowed to call /! as a wit- 
ness, to prove that no consideration passed (4) 

Doubts have been expressedfS) whether under this section, the light con- 
ferred on persons, other than the parties to a document or their representa- 
tives, of giving evidence of a contemporaneous oral agreement “varying” 
the document, must not be understood as restricted to ‘ ‘ varying,’ ’ in contra- 
distmction to “contradicting, adding to, or subtracting from,” its* terms 
There is no reason, however, to supjiose that such distinction, which is 
certainly unknown to English law, was intended, ifhe word varying ” was no 
doubt employed as embracing (as in fact it does) both contradictions, additions, 
and subtractions (6) 

savmgjrf 100. Nothing in this -Chapter contained shall be taken 
|f in«Si»n -to afiect any of the provisions of the Indian Succession Act 

SUCce5aloa ■,r,ne\ , * . .. f -n 

rn^Bto wVus (A of lobD) as to the construction of wills. 

indlan'Suc- The provisions referred to in this section are contained in Part XI of the 
cession Act Indian Succession Act (X of 1865), sections 61 — 77, 82, 83, 85, 8& — 103, of 
which part have been extended by Act XXI of 1870 (Hindu Wills Act) to the 
Wills of Hindus, Jains, Sikhs, and Buddhists in the territories subject to the 
Lieutenant-Governor of Bengal, and the towns of Madras and Bombay. It 
is therefore only to Wills other than those the subject of these Acts, and to 
instruments other than Wills, that the provisions of the present Chapter ab- 
solutely and unreservedly apply. The section does not, Imwever, declare that 
the present Chapter shall not apply at all in other cases, but only that nothing 
therein shall be taken to affect(l) any of the provisions in the Acts above- 
mentioned. 


(1) UTiarfon, Er., J 923 (6) Cunningham, Ev , Notes to « 69. See 

(2) JaJj'U MoJiint r. RnHat Diu, 2 C. L.J , 7 nnfj.p 675, and Patlwmmol t. A'ala», 27 M , 

(mS) 1*9 (1003). 

(3) Wiorton, Ev., f 923. . (7) As to the meanuig of the word " affect,” 

( 4 ) ft. Y, Chtadit, S B. & Ad., 3185 Stoph, AdmwatTator-GenrTal, litng'i v. Prtm Ld, 

Uw.Art 92, >Zf. (a); it-, p. lOQ. 21 C., 774 (isgt). 

(5) tVld. Er., 441. 



PART III. 

PRODUCTION & EFFECT OF EVIDENCE. 


In Part I, the Act dealt with the materiftl of hclief or the facts which may 
he proved ; and in Part II with the tno<Ic in which that material must bo 
brought before the Court, nr , by oral or documentary evidence, according to 
the circumstances of the ca«e. 

From the question of the proof of facts, the Act passes to the question of 
the manner in which the proof is to lie produced, and this is treated under the 
following heads : (i) burden of proof ; (ii) estoppel ; (in) witnesses and their 
re-examination; (iv) improper aQmls«ion and rejection of c\idcnce. 

In the first place, the Act deals with the question as to which of the parties 
before the Court is bound to supply the exidence which is to form the material 
of belief on the question at issue, or in other words on w hich of the parties the 
burden of proof lies With regard to the burden of proof the Act Jays down 
the broad rules well established in English law that the general burden of proof 
is on the party who, if no evidence at all were given, would fail, and that the 
burden of proviri^ any particular fact is on the partv who afhrms it After 
laying down the general principles which regulate the burden of proof (sections 
101 — 106), the Act proceeds to enumerate the eases m which the burden of 
proof IS determined m particular cases, not by the relation of the parties to 
the cause but by presumptions (sections 107 — 111) It notices two cases of 
conclusive presumptions (sections 112, 113), and finally declares m section 114, 
that the Court may, in all cases whatever, draw from the foots before it what- 
ever inferences it thinks just. In respect of presumptions, the framers of the 
Act have not followed the precedent of the New York Code in laying down a 
long list of presumptions, being of opinion that it is better in this matter not to 
fetter the discretion of the Judges. A few of such presumptions have been 

admitted to a place in the ^ \ 

might feel embarrassed. ' 
ance of life, partnership, a 

timacy and cession of temiory i>ui me luiiiis oi beciioii ii4 uie suou as to 
reduce to the position of mere maxims w'hich are to be applied to facts by the 
Courts in their discretion a large number of presumptions to which English 
law gives, to a greater or less extent, an artificial value Nine of the most 
important of them are given by way of illustration (1) 

Of the two topics, of the production and effect of evidence, each legiti- 
mately embraces matters other than those dealt with in this portion of the Act. 
Thus the rules enforcing the attendance of witnesses and production of docu- 
ments fall under the head of the first topic, and are dealt with by the Civil Pro- 
cedure Code And the subject of the effect of evidence would strictly include 
considerations as to the weight to be given to evidence were it possible, as it is 
not, that the weight of evidence could be regulated by precise rules as the 
admissibility of evidence may be (2) 


(1) Dr4rt Report of the Sehit Ojmnirttx* — Ai to presaraptione v. nRfe, notes to s. 4. 
GattUe of India, Jut; lit, 1871, Part V, p. 273 ; (3) v. ante. Introduction, Kuhori LnlSircnr’a 

S<eph. Introd.. 174, 17S ; Cunnmehntn, Et , S3. ETidence Act, 3, 24, 216. 
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This portion of the Act merely deals with the efiect of evidence arising from 
the existence of presumptions as shifting the burden of proof, or as conclusive 
of facts, and from estoppels as ptedudmg the admission of evidence upon the 
particular matter in respect of which the estoppels operate Lastly, the Act 
deals with the effect of the improper admission or exclusion of evidence. The 
subject of the effect of evidence as produced In* estoppels is dealt with by 
Chapter The subject of estoppels differs from that of presumptions in 

the circumstances that an estoppel fs a personal disqualification laid upon a 
person peculiarly circumstanced from proving peculiar facts , whereas a pie- 
sumption is a rule that particular inferences shall be drawn from particular 
facts, whoever proves them. Much of the English learning connected with 
estoppels is extremely mtiicateand technical, but this orisespimcipally from two 
causes, the peculiarities of English special pleading, and the fact that the effect 
of prior judgments is usually treated by the English text-writers as a branch 
of the law of evidence and not as a branch of the law of Civil ProceduTe.(l) 
Chapters IX and X of the Act consist of a leduction to express proposi- 
tions of rules as to the examination of witnesses, which are well established and 
understood. In these rules as to the examination of witnesses the Act has 
not materially varied the law or the practice of the Courts existing at the date 
of its introduction and has merely put mto propositions the rules of English 
law upon this subject (2) One provision, however, in Chapter X lequirea 
special notice, namely, the power given to the Judge by section 165 to put 
questions or to order the prMuction of documents The" framers of the Act 
considered it necessary, having regard to the peculiar circumstances of this 
country, to put into the hands of Judges an amount of discretion as to the admis- 
sion of evidence which, if it exists by Jaw, is at all events rajely or never exer- 
cised m England Judges in this country are expiessly empowered to ask any 
questions upon any facts relevant or irrelevant at any period of the trial, sub- 
ject to the provisos in the section abovementioned (3)’ 

Lastly, the Act, in Chapter XI, deals with the subject of the efiect of the 
improper admission and rejection of e\idence, declaring that no new trial or 
reversal of any decision shall be held or made, if it shall appear that indepen- 
dently of the evidence objected to and admitted there was sufficient evidence to 
justify the decision, or that, if the rejected e%ddence had been received, it ought 
not to have varied the decision Tbb Chapter is in accordance with the spirit 
of the present rules of the Supreme Court m England, i^hich. with the view of 
avoiding new trials on purely technical ground'!, refused a new trial except 
when a substantial wrong or miscarriage has been occasioned by the improper 
admission or rejection of evidence (4) 

Witnesses The rules relating to the examination of witnesses are coutamed in Chap- 
ter X of this Act (sections 135 — 166), and will be found considered m detaO m 
the notes to the sections of that Chapter The order in which witnesses are 
produced and examined is regulated by the Civil and Criminal Procedure Codes, 
or, in the absence of any ^ecific protnsion, by the discretion of the Court.(5) 
■Witnesses are examined upon oath or affirmation upon the maxim tn judkio 

Oaths. credxlur nisi juratis and the provisions of the Indian Oaths Act, (6) which 

was an Act to consolidate the law relating to judicial oaths and for other pur- 
poses, are given in the Appendix to which the reader is referred. 


(1) St«ph. Introd , 17S. 

(3) btepb. Introd., 176; Draft llcport of tbe 
SiWt rommitteo o/ liiJia, Jnlj Ish 
1871, l’*rtV.i>. 273 

13) Draft I’rport of the Sriett Committie— - 
doitllr of InJta, July l»t, 1871, Tart V, ji. 273 
fl) O. 30, r. 6 Taylor, Er., f| 1881—1885.- 
IV,f, Kt.. { 82. 


(5) S 135, post 

(6) Act X of 1873 (received the assent of the 
Covecnor-Ceneral on the 8th April, 1873) For 
a full discussion of the nature of )udicial oalhs 
and aflirmations tad t)ie history of Indian Icgu- 
latioa on the subject, see S . v. Varu, 10 A., 207 
(1888). 


CHAPTER VII. 


Of the Ui*niiEV of PRonr. 

Certain fact's ronuirc no proof.(l) .\II other relc\ant facts, however, 
nm«l he proved hy c\ntlcnce, that iv hy the {statements of witnesses, admissions 
or confessions of parties and the ptoifuetion of doemnents. The prc'cnt Chap- 
ter deals with the rules regulatinp the que-tion upon which of the parties to 
the cause re«ts the ohligation of adducing that ovidciicc, or ns it is technically 
called the “ burden of proof.” The term ” Imnlcn of proof ” fails to convey 
a precise idea, because the term is often interchangeably employed in two 
entirely distinct senses That m many cases this is done unconsciously in no 
way lessens the confu«ioii, which arises, from transferring reasoning entirely 
applicable to the phra«e in one s<‘ii«c to its use in another. As commonly used 
” burden of proof ” means (a) the burden of estnlhstnrj a ea^r. whether by a 
preponderance of evidence or beyond a re.a«onablc doubt . and (i<) the duty or 
necessity of in/rorfuein^ ccidcnec either to establish such a case, or to meet an 
adverse amount to evidence suflicient to constitute a pnimi facie case. Burden 
of proof in the sense of “ the burden of introducing evidence ” is analogous to 
the phrase in its (<i) sense, but analogous only It rests, not ns before, on the 
one party designated by the ple.sdings. but on the party, wliother plaintiff or 
defendant, against whom the tribunal at the time when tlic question is to bo 
determined would gi\e its judgment, no further etxleiice being introduced. 
Before evidence is gone into, it rests on the p.artv, w ho has the affirmative of 
the Lssue , after evidence is gone into, as the tribunal will only give its judg- 
ment in favour of a pruna facie ease, the burden of introducmg endcncc is 
always on the party who has to meet such a primd facie case (2) The answer 
to the question on whom the burden of proof rests includes the answer to 
.another, wluch frequently causes great controversy in the preliminary stages 
of a case ii: . which party has the privilege or meurs the duty of beginning. 
Practically no point in the law of evidence involves more subtle principles of 
law , and none involves more importantadvantagesand disadvantages, according 
to the circumstances, to the contending parties It is, however, needless to 
insist on the importance wMch necessarily attaches to the order in which parties 
are allowed to state their ca'ses to the Court.{3) 

The general rule as to the onu. 
beginning is, that the proof of anv 
It, not on him who denies it , ei i 

Acton incuuihit prohatio The issue must be proved by the party who states 
an affirmative , not by a party who states a negative (4) The plaintiff is 
bound in the first instance to show at least a pnvid facie case, and, if he leaves 
it imperfect, the Court will not assist him Hence the maNim : Potior est con- 
ditio defendentis (.'5) When, however, the defendant, or either litigant party, 

‘ ' ^ - . matter which, 

1 he in Ills turn 

. imperfect, the 


(1) £<e latroilaction to C3i III, onit. 

(2) Beit, Ee , Amer Noto*. pp 268, 269 

(3) Powell, Ee . 3 ’2 . Tiylor, Er . 5 378. 

(4) Powell, Er.. 322, lTill«. Et , 21. Bert. 


Et,, I 267 ; Tftflor. Ee., { 364 ; for » critic 
of the rule, *u Whirton, Et., 353, 357. 

(5) Best, Et., | 267. 
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Court -will not assist him. Reus excijriendo fit aetOT.[\) The principle, that 
the patty who asserts the affitmative in any controversy ought to prove his- 
assertion, and that he who only denies an allegation may test on his denial, 
untzl, at least, the probable truth "of the matter asserted has been established, 
is one which has received the widest recognition. The reason is obvious ; to 
all propositions, which are neither the snbje^ of intuitive or sensitive knowledge, 
nor prohabilized hy experience, the mind suspends its assent until proof of 
them is adduced, or as it has been said :(2) ‘ ‘ Words are hut the expression 
of facta ; and therefore, when nothing is said to he done, nothing can be said 
to be proved ; ” which is prohahly what is meant by the expression “ per 
rerum naturam, jactum negantis prohaito nuUa «^”(3) But in order to 
determine the burden of proof it is necessary to look for the affirmative in sub- 
stance of the issue and not the affirmative in form. Thus a legal affirmative 
is hy no means necessarily a grammatical affirmative, nor is a legal negative 
always a grammatical negative. Allegations essential to the support of a 
party’s case, although negative in form, may be affirmative in reality , and the 
nature of language is such that the same proposition may in general he expres- 
sed at pleasure in an affirmative or negative shape. The rule may therefore 
more correctly be laid down that the tssue must be proved by the party who states 
the afiirmath'e in substance and not merely the ajfirmatwe in form (4) This- 
general rule may be affected both by presumptions (v. post), or by legislative 
enactment casting upon a particular patty the burden of proving some particular 
fact (5) There are two tests for ascertaining on which side the burden of proof 
lies ; first, it lies upon the party who would be unsuccessful, if no evidence ' 
were given on either 8ide;(6) secondly, it lies upon the party who would fail, 
if the particular allegation in question were struck out of the pleading (7) 

The party on whom the onus prohandi lies as developed by the record must 
begin, When the party on whom lies the obhgation of beginning is prepared 
with adequate evidence, to begin is generally an advantage, since it enables- 
him to impress his case ffist on the mind of the Court, and, if evidence he given 
on the other side, to have also the last word. From this point of view 
it is called the right to bepn In other cases, however, as where the party is 
unprepared with evidence, the obhgation to begin may prove a burden to him, 
upon whom it lests.fS) “ Whenever cither party claims the right to begin, 
he thereby undertakes to offer evidence on that issue in respect of which he 
has claimed it ,(9) he cannot claim the i^ht to begin in the sense of merely 
addressing the jury on the issue. Where there are several issues, some of 
which are upon the plaintiff, and some upon the defendant, the plaintiff may 
begin hy proving those only which are upon him, leaving it to the defendant 


(1) Bcit, Er. I 267 

(2) B«8t, Frra Et., 39, citln;: Gilbert, Bv , 
145. 

(3) Best oa I^csumptious, 39, 40 ; and eo in 

Co. litt., it 18 laid dovkii broadly * *'It is • mszfm 
in law that vitnessea cannot testify a negetive, 
but an anirmatiro " Frum these and annllar 
cnpreisiona it has been raeWy inferred that “ a 
nejtatiTe is meftpabU of proof, ” — a position 
wholly mdefroBihle, if understood in stumnnalified 
tense Beet. Ey., { 270, Wharton. Et . 

f 366. 

(4) Powell, Er , 323 , Best, on Preaumptioiis 
39, 40; Best. Ey., }} 271. 272. 

(6) Sei I 103 (“ nnleas it u provided by any 
law that the pioof.nf thatfaet shall le on any 
partieiilar person and n. 104, 112. post , Best, 


Er , 5 268 

(6) S. 102, pwf , Amos-?, Hv^ha, 1 M. * Rob., 
464 , and *e* other cases cited m Beef, Et > § 268 r 
A'l-tpomoyt Coftio y. Durga Gov*nd, 16 C, 89, 91 
(I88TJ [“ The test which may well be applied in 
a ca<>e bite this la, who wonld win if no evidence- 
were {!iyen on either eide, and it eeema to us that 
upon the facta admitted, the plaintiffs must wm. 
if the defendant docs not prove tiie case set up 
by him,” per Mitter & Ghoae, JJ 1 

(7) Jil%atr <fc Earler, 1 M isU-. 427. 

(8) Powell, Et., 333, Wills, Ev., 24 Sec 2 
Hyde. 1B2 

(9) S. T. Toole, 25 St. Tr.. 446, 447; Smart a. 
BayHer. 6 C & P . 721 . Oaleh, v. OodJten. 2 
F. i F., 656 
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to give evidence in support of llio«e issues upon which he intends to rclj* ; nnd 
the plaintifi mav then give evidence in reply to rebut the facts which the 
defendant has adduced in support of hi« defence.(l) If. however, the plaintiff 
in such a case gives in the first iastanre any evidence on the i««ue3, which lies 
on the defendant, he is Iwund to complete his whole ca<e, and will not be 
entitled to call a portion of his c\idencc in reply.”(2) 

The burden of estahUfhinj a cov remains throughout the entire case, 
where the pleadintrs oricinally place it. It never thilix. The partv, whether 
plaintiff or defendant, who substantially n*«ert.i the aflirmafive of the issue 
has this burden of proof. It is on him at tbe beginning of the case; it conti- 
nues on him throughout the case; nnd when the evidence, by whomsoever 
introduced, is all in, if he has not, bv the preponderance of evidence required 
by law, established his position or claim, the decision of the tribunal must be 
adverse to such pleader. On tbe other hand, the burtlen of proof, in the sense 
of iurden of evidence, may shift conslanlU* as CN-idence is introduced by one 
side or the other, — as one scale or the other preponderates over its fellow. To 
carry out the same metaphor; so often and so long ns the scale containing an 
adverse amount of evidence preponderates to a certain extent by reason of 
evidence adduced in that behalf, the duty or necessity rests on a party to intro- 
duce opposing cWdencc which shall restore the equipoise, or, if possible, strike 
a new balance. 

This necessity or duty mav, and usually does, alternate constantly 
between the parties. This is “ tLc burden of endence ” — burden of proof in 
the second of the senses abovcmentioned. But when the entire cridcnco is in, 
” ‘ " * * •’ aflirmative action by the tribunal, 

* • • ' ' • at a Certain one of the scales should 

* . . . to a definite extent This neces- 

sity has not anv time sluited, but li3S%remaincd constantly throughout the 
trial, on one of the parties alone , to wit on him who had the aflirmative of the 
issue. This is the burden of cstablbbing ” — burden of proof in the first of 
tbe senses abovementioned (3) 

As already ob8er\’ed, the burden of proof may be affected by presump- 
tions (4) Tbe burden of proof is shifted by those presumptions of law which 
are rebuttable ; by presumptions of fact of the stronger land , and by every 

' ' ' >arty. 

■ • . • only 

• sa^ ; 

it is when a presumption is in favour of the party who asserts the affirmative, 
that its effect becomes \isible. as the opposite side is then bound to prove bis 
negative (5) So sections 107 — 111, post, enumerate instances in which the bur- 
den of proof IS determined in particular cases not by the relation of the parties 
to the Cause (as is the case in sections 101 — lOG}, but by presumptions (G) It 
is in fact in tfus connection, perhaps, more strongly than in any other, that 
the force of a so-called “ presumption of law *' becomes evident. Such a pre- 
sumption shifts the burden of proof in the sense of the “ burden of evidence ” 
— tbe burden of going forward with new evidentiary matter Tlie establish- 
ment by one party, in discharge of the onus of a legal presumption, casts on 
tbe other the burden of disproving it ; in other words, it shifts the burden of 
eMdence. When conflicting evidence on the pomt covered by the presumption 


(1) Slair V. I5wl. 8 Ex.. 392 (S) Beef, Ev , { 273. The p*rf} who »viertj» 

(2) Broirne t. Hurray, Ily Ik >I.,254, Wilk. the negstire must begin whenerer there ua dis- 

Cr.. 2ij, 27 . Ta;lnr. Er . {} 381. 390 Stt Or iHiUble {.resumption of Uw m favour of an nffir- 
Pr Code, I. ISO. mative allegation. Taylor, Ev., | 307. 

(3) Beit, Et., Amer. Xotes, 209,271* (0) Steph. tntral., 171. 

(41 As to preaamDtions, r oiife,. note* tn e.4. 
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of law is actually gone into, the presumption of law is functus officio as a pre- 
sumption of law. The presumption of fact upon which such legal presump- 
tion was founded is to be weighed by the tribunal udth the other evidence in 
the case (i) 

In conclusion, the general principle with regard to the burden of proof 
may be stated to be that a party, who desires to move the Court, must pro\e 
all facts necessary for that purpose (sections 101 — 105) This general rule is, 
however, subject to two exceptions : (a) He mil not be required to prove such 
facts as are especially within the knowledge of the other party (section 106) ; 
nor (b) so much of liis allegatious in respect of which there is any presumption 
of law (sections 107 — 113^), or, in some cases, of fact (section 114) in Ins 
favoux.(2) 

B^enof 101. AVlioever desires any . CJourt to give judgment as to 
any legal right or liability dependent on the existence of facts 
■which he asserts must prove that those facts exist. 

When a person is bound to prove the existence of any fact 
it is said that the burden of proof lies on that porsbn. 

Ulustraltons. 

(а) A <le«ires a Court to give judgment that D shall ho punislied for a crime wlncli A 

I says a has committed 

A must prove that B has committed the crime. 

(б) A desires a Court to give judgment that he is entitled to certain land in the pos- 
session of n. by resoon of facts which lie asserts, and Tvhioh B denies, to be true. 

. .4 must prove the existence of tliose facte. 

onwhom 102. The burden of proof in a suit or proceeding lies on 
SwfUe®/ that person -who would fail if no evidence at all were given on 
either side. 

, /ffusImfioRs. 

(a) A sues B for land of nhich B is in jiossf^ssion, and 'vhich, as A asserts, mss Ic-fs 

to A by the svill of C, B's father. , 

J If no evidence weregiven on cither side, f? would becntitled to retain hU posses* 

Sion. 

J Tiierefore the Imrden of proof is on A. 

(b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by fraud. 

' winch -I domes. 

If no esidenee were civen on either side, .4 would succeed, as the bond is not dis- 
' ; puted and the fraud is nut proved. 

Ibereforc the tiurden of proof is on £ 

' ' pro^M to burden of proof as to any particular fact lies 

on that person who Avidics tho Court to believe in its existence 
, ' unless it is provided by any law that the proof of that fact shall 

* lie on any particular person. 


(1) Fv., Am^r. Xotcis pp. 289, 2T0 


12) Sfe Taylor. Fv., tj 387, 37eA. 
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Itliftntiton. 

(ti) A prov'cntM n for tlirft, iin«l Hit* Court to l<r1ipvp tlml II n(lmitto<l tlip 

tlicft to C, .4 mu't prove tlie utlmiMion. 

7? wishes the Court to l>clipve lliat. At the time in cpieition. he cl«cnlicn*. 

He mu«t prove it.(l) 

104. Tho burden of proving any fact necessary to be proved proving 
in order to enable any person to give evidence of any other fact proved 
is on the -person who wishes to civc such ovidenco. rtencSai 

r mlsslbl 


HinflmtiotiK 


(а) .4 irishM to prove a tlying drclaration t»y 11. .1 mu«t prove IS’s «!eath. 

(б) .4 wwhea to prove, bj* wondary cildenec. the contents of a lo't docun'*nt. 

.4 must prove that the doniment ln« tieen !o<t. 


Principle — See Introduction to Chaplet YII, fui/r. The followinR itofr* 
Rive reported cases npplj-iog the rules laid down in tlie«e sections and referred 
to in the precedinp introduction* — 


6. 3 (“ Court,”) 
a. 3 (“ Fact.") 
a. 3 (" Pro«d.”) 

a. XOl (D«]?Rition ol *' hitfhn of 
proof.") 

t. 3 (" Fndenee.") 


«*. 101 — lOO [HunUncI fTO^f ihtcrritnnlU 
V;/ rdntinn of jnrlifi.) 

««. 107 — 111 (Ifiinf'n of jirooftftltfminnllf 

by 

«s. 112 — ll3 (Cofif/iinte prtsKmjitinn*.) 

«. 114 frrr^um/ifjour o/ /(irt ) 


Steph. Di?., Art, OT — n 7 ; Meph, lirtrwl., 174 , Tn> lor. Ev . 4? 304— 390 ; Best, 
Er., § 2C5~277 , \mer. Notes to s.aii)e. pp. 20S— 270 ; rouel'. Ev , 322 — 333 ; StarVie, 
Et , << tt!]. ; Best on Drcsumptioas ; Wharton. Ev., 351— 372 ; Ore.anleftf, Ev , 74, 
81 s Ro«coe, N.-P. Fv., and Cr. Ev. (references to l>e sought for under the title dealing 
with the particular matter m <iuestion). l./aw«on on Presumptive Evidence, ^/oatim , 
Burr. Jones, Ev , !| 174 — I fKS ; Wigmore, Ev., 55 83, 'I i"q> and the authorities, 

text -books and case-law , cited in the following ^'cctioits. 


COMMENTARY. 

fiec, as to the genera! principles reguJatiog the burden of proof, the Intro- Bnrtiea 
duchoR to the present Chapter. Tlie reported cases in which those principles 
have been applied are cited hereafter, their subject-matter being arranged in 
alphabetical order It is incumbent on each party to discharge the burden of 
proofs which rests upon him (2) Where the burden of proof lies on a partv 
and is not discharged, the suit must be dismissed.(3) When the issue raised 
by the Court is in substance whether the plaintiff’s or defendant’s story is 
true, it IS possible that neither of the stories maj’ be true, and the question 
then arises which of the two alternatives of the issue is the really material one. 

Usually the really material one is the Orst part of the issue, fi: , is the plaintiff’s 
story true ? If the defendant’s defence is a plea in confession and avoidance, 
vis., a plea which admits that the plaintiff’s story is true but avoids it, then 
if the defendant fails to prove his case, the plaintiff may recover. .But if the 
defence is substantially an argumentative traverse of the truth of the plaintiff’s | 
story, not admitting that one word of it is true and setting up certain things j 

II) for « crimmml r*»e in which thwMVtion S3) .SnonarA \ RuilmHalk /■ct.Io’#, I-* 

wM held to hft^c been nii«»pplied, C R., IM, I'JS (1803). 

&*«iW T. K, 4 C. W. N*., STCdSfW). O) .4p;w Ran v. 


1,13 M.. 60 (ISt'O). 
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perfectly inconsistent with it, the second alternative of the issue ought to be 

1 rejected and the truth of the plaintiff’s story becomes the real question. If 
the plaintiff then does not prove the affirmative of his issue, the consequence 
is that he must fail, and the defendant may say, “it is wholly immaterial 
' whether I prove my case or not ; you have not proved yours ’’{1) The burden 
of proof in the sense of the burden of introducing evidence may and constantly 
does shift during the trial (2) There are many cases in which the party on 
whom the burden of proof in the first" instance lies, may shift the burden to the 
other side by proving facts pving rise to a presumption in bis favour(3) or by 
showing an admission (4) The amount of evidence required to shift upon a 
party the burden of displacing a fact may depend on the circumstances of each 
case. (5) When the case of a plaintiff is scanty in point of evidence, it is a suffi- 
cient answer that from the mtnation of the plaintiff the evidence of that which 
is in contest between the patties is not so fully within bis teach as it is within 
the reach of the other party, and that there is on the part of the plaintiff evi- 
dence enough frima faae, as it is said in England, to go to a jury. It is then 
for the other side to consider how he shall meet that evidence. He may leave 
the plaintiff to prevail by the force of hia own case, contending that he is not 
called upon to answer it, unless it is such as, if unanswered, disposes of the 
case. But li, instead of relying upon the weakness of the plamtiff’a case, hs 
meets it and undertakes to rebut it by counter evidence, the Court will look 
to the sort of evidence produced,' and if it is not such as xnigbt have been ex- 
pected, the Court will draw conclusions adverse to him from this fact So in 
appeal it being incumbent on the appellant to show that the judgment of the 
Court below is wrong, the Court most consider what was the nature of the whole 
of the evidence beioie that Court.ffi) The Court will generoUy, as respects 
the quantum of evidence required, consider the opportunities which in parti- 
cular cases each patty may naturally he supposed to have of giving evidence. (7) 
The general rule of evidence is that if, in order to make out a title, it is 
necessary to prove a negative, the party who avers a title must prove it. (8) 
A proviso IS properly the statement of something extrinsic of the Buhjeot- 
matter of a covenant which shall go in discharge of that covenant by way of 
defeasance : an exception is a taking out of the covenant some part of the 
subject-matter of it If these be r^ht definitions, the plaintiff need never 
state a proviso, but must always state an exception . and whether particular 
words form a proviso or an exception, will not m any way depend on the precise 
form in which they are introduced, or the part of a deed in which they are 
rri:- t—iv,-.. ..t but it holds good as 

proof So. if a clause 
xception, the plaintiff 

must not only state it, but show that it is not applicable ; if it be a provision 


(1) Baja ChandrattalK ▼ Bamjot 3t(Uttfndar, 
6B L. R., 303. 108 (1870), Arumufam ClWg 
T. rtrrttinnnan Stnat. 25 W. R.. 81. 82 (1876). 
Sf^ Hajt Kitan x. Brtldta J)af. 24 A . 80 (1901). 

(2) r. antt, pp- 830 631 ; Vaiiata r. Oanvih 

Sfintrt, 4 B , 205 ( 1880) , t. KJtiptr- 

4had Dost, 23 W. R,, 431 (1876). Skt-Iii x 
tldKnmni, 9 A., 398 (1887), Omiiiila r Jotia 
I'remaji, 7 B . 73 (1878) ; Mano Jlokm t. Ma- 
thura Slohun, 7 225 (1891): Bamtihiear JCoer 

y. Bharat Perihad. 4 C. W. N , 18 (1899) : Saltt- 
man Kadrr t. Mrhndt Afnr, 2 C W. N., IBS 
(1897). /[frn Chandra >. Kali Fromtu% 30 C, 
1033. 1042 (1901) 

(3) Mana Mohun y. Mathura 3/oiRn.7 C.. 225 
(IMl). 


(4) Bala y Shi, a, 27 B.. 271. 27® (1902) 

(5) Casm-mbhoy Abrnribhorj v. Ahmtibho’j 

12 B , 280 (1887) 

(6) Smmah Row y. Colaghtry Boochta, 2 Jloo 
I A.. 113, 124 (1838) 

(7) Rajah Ktsaen y A'arendra S*ngk, I. R. 
3 1 A , 85, 88 (1875) . see Ram Prasad y. RoQha 
oandan Ptaaad, 7 A , 738 (1885) 

(8) Pmitn Bthanj y. Watson d. Co , 0 U'. R . 
19^ 193 (163) 

(9) Tkursbij y. riant, 1 IVms Sawjd.. p 233i 
followed m Aga Syvd v Hajtt Joclamah, 2 Ind. 
Juf , N. S , 308, 310 (1867) , as to pleading 
ceptions. see Rash Behari v. Ilaramnni DA»ja , 
13 C., 656.557 (1888). 
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the dcfcndnnt must state it, and allow that it oppUes.!!) Owing to particular 
circumstances, in some cases where the burden of proo! is on the plaintiH 
verv slight evidence mav be suflicient to discharge the ontu and shift it to the 
other side. In such cases slight evidence means evidence which does not go 
the whole length of proving a particular fact, but which suggests it. But alif’ht 
evidence must not be confounded with auspicious evidence or evidence which 
is open to qucstion.(2) 

When a claim is founded upon a distinct statement of account signed hyAccoui 
the defendant, in wliicli he acknowledges a particular sum to he due to the 
plaintiff, it is for the defendant to produce evidence to rohut the prmid facie 
' ' ' ■ ** isaction to he a mort* 

of the defendant eon- 
den of proof is shifted 
to produce evidence 

to neutralUc or explain away the effect of these cntries.(4) Where there is an 
obligation to render an account, it includes a duty to show* prtmd facie that the 
account rendered is correct and complete, and that duty extends to both sides 
of the account (5) When the accounts of a mortgagee who has been in posses- ^ 
sion are being taken, liia income-tax papers are inadmissible as evidence m hb 
favour, though they may be used against him. It is the mortgagee’s duty to 
keep regular accounts, and the onu* lies in the first instance upon him. If liej 
has not kept proper accounts, the presumption will be against liim ; but tldsf 
docs not mean that all statements ol the mortgagor against 1dm must therefore } 
be taken as true.(Cl) As to the burden of proof on taking of partnership' 
accounts, sec belo\v.(7) In an agency account the plaintiff has only to show 
that the defendant is an accounting party and then it is for the latter to 
prove the amount of his receipts (8) 

The burden of proof as to tbe relationship in the case of principal and agent Agene; 
is dealt with by section 100, ‘post, to the notes of which section reference should 
be made. See as to agency account last paragraph. 

li^cn a claim has been made by a third party to property attached, it is Attacb 
for the claimant to begm, and he must prove that the property belonged to 
him or was in his possession (0) But if he starts his case sufficiently, as by 
showing that a deed of sale bad been executed in his favour by the judgment- 
debtors, that possession bad been given to him and that the consideration of 
the sale had passed, this is sufficient to shift the onuv on to the defendant (10) 

^Vben a judgment-creditor has obtained a writ of attachment against the pro- 
perty oi his judgment-debtor, but such debtor has no property against which 
the writ can be enforced, the judgment-creditor is entitled to an order for 
execution of his decree by attachment of the person of the debtor, and the burden 
of proof is on tbe latter to show that he has no means of satisfying the debt, 
and that he has not been guilty of any misconduct, not on the creditor to show 
that by sendmg the debtor to pnson some satisfaction of the debt will be 
obtained (11) See the undermentioned casc(12) as to the burden of proof in the 


{!) A-jn SaJurl v Ilajtt Ja'tanah, CIinl Jar^. 
K. S , 308. 310 (1867) 

(2) Ilttr Dy^ t. Roy Kfuto, 2t W. B., 107 
(1875). 

(3) SimAti El%a^ x, Jon\ror SI W. R., 

202 (1875) 

(4) Govinda x Prtfnoji, 7 B , 73 

(1878). 

(5) ilaytn v. AUton, 18 M , 243 (1892). 

(6) StioK Ohdam v. Emanum, 0 

\V. R , 275 (1897). 

(7) TktrukurnttTUon Ckdli r. Sutaniya 


SOM, 313 (1895) 

(8) Ran Da»t x. Rha/jiral liau, 1 AH L. J . 
347 (1004) . RajKnorA t. C(iiipaf4i, 27 All . 374. 

(9) Uya Tha x. Burn, 2 B L. R , F. B.. 01 
(1868). ■ c. 11 \V R , F B , 8. Gorinrf Alma, 
ram x. Santai, 12 B . 270 (1887) 

(10) /h'/umburci Dou’t x Dante ilaihuh, (.V 
W. R, 155 (1871) 

(11) Seton V Btlohn, 8 B L. R.,255 (1872). 
* c , 17 \V. P... 185 

(12) BamtrMAnd t. SarlunnUta Begum L. 
R., 7 I. A., 167 (1680) ; «. c.. 6 C.. 129. 
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case of allegalion of the non-obseivance of the forinalilics necessary to 
attachment. Where the decree-holder attached certain pro])erty in the hands 
of the judgment-debtor’s sons, it was held to be for the latter to prove that the 
property sought to be sold m execution was the joint ancestral property of 
themselves and their father and could not be attached in execution after the 
father’s death (1) 

Where an auction-purchaser brought a suit to obtain possession of certain 
julLurs, which he alleged formed part of lus reraindary of <S', the defendant being 
in possession thereof, and Ms possession having been confirmed in an Act IV 
case, it was held that the burden of proof rested on the plaintiff to show that 
the julkiirs in dispute formed part of the assets of the zemindary at the time 
of the perpetual settlement (2) 

‘ ’ ’ ’ ' ’ of avoiding an encumbrance 

givei VII of 1868, or by section 66 

of B icie evidence to show that 

the , les within the purview of the 

section (3) In a suit to set aside a settlement where the defendant pleaded that 
the temue was dur mokurari. it was held that the onus was on the defendant to 
prove the validity and propriety of the settlement (4) Where a collector in 
e.xercise of his lawful function, assumed the jurisdiction to sell a vatni ialul, 
the o«»s was on the plaintiff alleging it to show that he had no juri5diction.(5) 
Whcie a suit was brought undei the provisions of the Bengal Tennnej’ Act, 
section 149, cl (3), and the plaintiff made out a very strong case in support of 
lus title to the rents in deposit, it is held that the onus was then shifted on 
the def-}«dant (6) ' Tlie onus of proi'ing that thukbusl proceedings are « rong lies 
on the person alleging it {7) 

It is very much the habit in India to maUe purchases in the names of others, 
and these transactions arc known as beiiaini transactions. An important 
ciitcnon in these cases is to consider from what source the money comes ivith 
wliich the purchase-money is paid. In a great number of cases thev are made 
in the name.s of persons ignorant at the time of their being so made (8) Though 
the source of purchase-money is an important fact m most of the cases raising 
tiie ipiestion of benami, or not honimi, it is not the only test of owmership.lD) 
ami accordingly the Privy Council in the case last mentioned held the source of 
money was consistent with the claimants having, as the defence alleged, intend- 
ed to make a gift of the property to the holder of it ; and tlie right inference 
from tlic facts was that it was not JicJd benatni for the clainmnt but belonged 
tothedefendant.(lO) But, however, in\eterate the liolding of land benami may 
be in India, that does not justify the Courts in making every presumption 


(I) //ttnRn/k Jini X'lsle Km. 2 MU I. X, 

272 (IWII) 

{2) > Jfftr Al M n , 14 

(1973), ri(irrctl to in Kcii \ Dnimti 

C^nmirn, 3 W. N , 341 (|S99), m «hKh ra.« it 
us I B.-IH1 that nn luirJ snil 'sst rule- ronU br lanl 
Jown to nlicre the Ininlen nf liejitn «r 

(3) OnenrJmnM, 
9 C . 231) (1891) . CtilnnJ Xa/i t Jtfilfjf. 

13 C. I (189S). n>i.|.-r ». 66of Bra Act 

Vin ot 1999. hut nrr aUn TIorA Jtflmri y, Ihtm 
,Vo»i, 17 C’. 537 (1889). 

(4) Chmil v Ciaii>lrr Stkiiir, IS 
7«5 (IMS) 

(5) KiUft Kofttnnr r. Maiarnjth &/ , 


5 \V. 15 , no (1866) 

(9) I'Kiilnlhtin Jilr>ti%ni JMst v. Anti I’nvinnna 
Oiitst, (1007), 11 C U. X., 330. 

(7) l^trlanuml Sinjli v Lfiehmunnr Singh, 10 
V L It., 172 (IRRO) 

(8) Guiitrirfiln On.«i» \ OungODtrsand CoMin, 
)» 51oo I. A , 53, 72,74 (1854) For a ranc )ii 
which the Priry Council heU that the hrnami 
transactiQii "liad been elaborated with a per- 
fiction tliat n uneomnioii eren in India,” see 
Hatto S%n.jh r. ISajrong Smgh, 13 C. I.. R . 290 
(1833) 

(S) /f,.m .Var^iB x. //arf,'. 20 C., 227 

(1808) 

(10) V,. 
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aaninst apparent ownership (1) In ro«cs ni nllrgod benntut sale-' rdcit should 
he given to the evidence of po««e<Mon and enjoyment sinre the purchase, ns 
showing who is the snhstantinl owner. The Imnlen of prod lies on the person 
who maintains that the apparent state rf things is not the real state of tilings, 
and the apparent purchaser must ie regardwl ns the real purchaser, until the 
contrarv he proved (2) So the Imrden of proof is upon hun who alleges that 
the certified purchaser anil registered owner is a When a 

person sues for possession of land, and the defendant alleges that the plaintiff 
purchased the land Itcpniui for Win, the oiiiis is on the plaintlfT to estnhlish a 
primii /ocic case, and the allegation of the defendant does not shift the hurden 
of proof (4) The presumption of the Hindu law, in a joint muljvided family, 
is, that the whole property of the family is joint estate, and the o»ii/< lies upon 
a party claiming nnv part of such prriperly as his separate estate to e«t.;lmsh 
that fact. Where a purchase of real estate is made hy a Hindu m the name of 
one rf his sons, the presumption of the Hindu law is in favour cf its heing a 
hcnami purchase, anti the Imnlen of proof he* on the party in wliO'C name it 
wiis purchased, to prove that he was solely entitled to the legal and heneficial 
interest in such purchased estate. The same rule applies to Mahometlnns.f.’j) 
The law as to hritaiiu conveyance* fahen hy a father in the name of a son. 
whether in Hindu or Mahomedan families, should he considered in all Courts 
in India as conclusively settled hy the rule laid down hy the Privy Council 
decision cited in note{7), p. 63G.(f») Hut proof that the father's object was to 
effect the ordinary rule of succession ns from him to tlie propertv in que.stion 
"ill take the case without this rule (7) This rule is equally applicable to an 
account opened m a man’s hooks in the name of his son as to a purchase hv 
him in his son’s name. The frequency of f/cnami transactions in this countrv 
forbids any presumption being raised in cither case contrary to that which 
arises in favour of the person who provides the funds (8) When a purchase 
is made by a Hindu or Mahomedan in the name of his son, and when the rights 
of creditors ate in issue, very strict proof of the nature tf the transaction should 
be required from the objector to such rights, and the burden of proof lies with 
more than ordinary weight on the person alleging that the purchase was intend- 
ed for the benefit of the son (9) In a suit to declare certain sales in a 

case where the property of a husband was sold to realize a fine of court and 
passed from liand to hand until it was sold to the wife, who moreover was in 
possession of the property when the sale of the husband’s right and interests 
took place, it was held that the plaintiff was entitled to a clear finding ns to 
whether the wife held the property in her own right or m trust for her husband ; 
and that the onw* of showing the source whence the money came was on the 
w-ite An unmquiiing purchaser from a Hindu wife whose husband is living 
at the time is in no sense a 6ond fide purchaser without notice (10) But it has 


(1) Motvhte Bialaor t. Vlejaw, 

II Moo I A, 651, 602 (1807). a c.SVV. R.I* 
C, 3 

(2) Deo Kaih v Petr A'A««. 3 Agr* Bfp , I* 
(1868). Suleimin A'ajur v. JfefitiJi Alnr, 2 C 
\V V, 186 (lg07). Bamabat T BamehanJra 
SliUram, 7 Bom L R , 293 (1905) 

(3) Boi/nath Sahaij v liuohonath Perfbad, 12 
C L R , 186 (1882) . and spc Saiya J/oni r Cioj. 
yobully Churr,, 1 C L R , 466 (1878). 

(4) Iluri Ram t Roj Coomar, 8 C., 759 (I8S2). 
ai-« ilooho Kaahee v Aoiiido ChttHdra, 2 C L. 
R., 48 (1878). 

(5) Ituri Ram t. Ra, Coomar. 8 C , 759 (18821 
.Vo^mlW T. AhduBa, 6 B , 717 (1832} Bat the 
etHlmce may destroy the presumption of fcrnunii ; 


Sjed Ati^r x Sytd Mehdi, L R , 20 I A , 38 
(1892) 

(6>RalWoufav Uurdvnrt .Vull, Ct P, L It 
578, 583 (1870), » c. 14 11 R . V T , u 13 
SIoo I A , 395. 

(7) rt. . and ace Raja ChandraKolk \ Ramja* 
Slazamiar, 6 B. L R , 303 (1871) 

(8) AaAoCoi v flajt RnbtmIuBa, 9 H , 115, 122 
(IB8S) 

(9) A'syiNMnt i Abdulla, 0 B, 717 (1882). 
Raknadotil’i \ Hurdntirz Hall, 5 B L. R , 578 
(1870) 

(10) BeadoBeuftinee x Pearee MohMn. 6 IV. R . 
312 (1866) and os to thu orm prniaRdi', tn prove 
the errarre of the purchase-money, ace Srttman 
CkunixT X. Copal Chvnder, 11 Sfoo. I. A., 28 
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been stated that the general prindple laid down in this case has been overruled 
by the Privy Gouncih(l) Qucere, whether in the absence of any evidence to 
show the sowce from which the porchase-money was derived, there is a pre- 
sumption that property purchased in the name of a Hindu wife is the property 
of her husband and has been purchased with his money. Senible — There is no 
presumption one way or the other, but the burden of proof in each particular 
case must depend upon the pleadings and the position of the parties as plain- 
tifis or defendants (2) In Hindu law there is no presumption that transac- 
tions which stand in the name of the wife are the husband’s transactions (3) 
When a plaintiff claims land as purchaser iu good faith from a henamtdar who 
has been registered as owner and who by the act of the true owners had been 
allowed to become the apparent owner, the burden of proof lies upon the 
plaintiff (4) The onus of proving a particular transaction to be izm farzi lies 
on the person alleging it.(5) 

In a suit on a bond it is for the plaintiff to prove the amount of the debt, 
and this will be done sufficiently in the first instance by proof of the execution 
of the bond. It is for the defendant to prove in answer, if he can, that such 
amount is less than the sum sued for (6) Where the plaintiff in a suit on a 
bond accounted for not producing it by allegmg that the defendant had stolen 
it, and the defendant admitted execution but alleged that he had satisfied it, 
it was held that the defendant was bound to — •'' * - ‘ 

• by evidence to the fact or by the productioi 
undermentioned casc(8) the plaintiff sued on ^ ^ 

of absolute sale. It was admitted that an eXrar had been executed in favour 
of the mortgagor restoring to him the equity of redemption. But the plaintiff 
’ produced tms ekrar and smd it had been made over to him by the mortsagoi, 
who had reUnquished the equity of redemption The defentiant alleged that 
the elrar had been lost and had somehow found its way to the plaintiff. It 
. was held that the presumption of law was in favour of the plaintiff, and that 
it lay on the defendant to prove its loss. Where the plaintiff sued on a bond, 
and the defendant attempted to reduce the claim on the ground that the money 
had not been received in full, and endeavoured to substantiate this defence by 
calhug for the boohs of the plaintiff, it was held that the burden of proof was 
entirely on the defendaut.(9) 

When the plaintiff sued on two bonds, and the defendant in his written 
statement as well as in his deposition admitted execution of the bonds, but 


(1806); g c , 7 W R . P C. 10. tTplained m 
Hoop Rom V Saottronit 23 W B . 141 (187S)» 
Fatz Culjfc ▼ Fuittroodde^ Makonitd, 14 Moo 
1. A . 234 (1871) 

(1) Chotrdrant T. Tarini Konli, 8 C , 645, 548, 
55). 664 (1882) 

(2) lb , on tbc facts, 13 C , ISj, div 

tiiiguisbcd m Kobtn Chundtr \ Doihobata Dati, 
10 C., 6S0 (1884) i «licro it nag pointed out that 
the question considered wa* ahrther as between 
a husband or a purchaser at a aale m execution 
against the husband, there u anj presamption 
that property standing in the natnn of the vita 
IS hild by her (xnami for her hnaband; nhieli 
question IS entirely diflerent from that whether 
a *i(e, a member of a joint fanuly.lB, Bg tepiida 
property held m her name, ta the game position 
as her huihand with respect to pn^ierty aequir- 
eil til h« name and subject to the same pieeump- 
tion m favour of the joint family ; gee also pml 
•af.. iw. “ Utndu Lam," “ doiel-propcrty.” 


Accoiding to the law as prevaihnz intheBomb\y 
I'residency apurchage by ahnsbandin the nsmeof 
his wife doBinot raise any presumption of a gi't 
to the wifeorof an advancement forherbenefit. 
J/«f*«oSu X Puriftofam Doyal, 6 Bom. B. B . 9”5 
USWji see also Burkatuniwntx Fazl Hoq.Zy 
A .272,288 (1904), m whi h it was held thit 
there wag no presumption of adcancement. 

(3) Manaia Sundari x. Jilahonanda Samokar, 
2 C U. N.. 367 (1897). 

{*) Riilto SiKshx. Bajrang Singh, 13 C I. R., 
280 (1883) 

(6) Oum>iflf Singh x. CkaJehar Stngh, 8 0. C., 
349. 

(6) gftoram Atyar x.SamuAtyar, 1 Mad. H 
C, 447 (1883) 

(7) CAusi Knar x Vdai Ram, 6 A., 73 (1883). 

(8) Ra) CoomoT v. Ram Buhayt, 11 W. R , 161 
(1869) 

(9) Rajtsu-ati Kaar x B<d KriAan.i) A., 712 
(1887) ; ■ c., L. R., U I. A., 142. 
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pleaded non-receipt o{ consideration, it wns hrlA that the question of execution 
could not be pone into, and that the only question whicli could be tried was 
non-receipt of consideration (1) Where the plaintiff was, as regards the 
promisor, the only person primd facie entitled to payment, it was held to be on 
the promisor to snow that a p.aymcnt to a third party was binding on the 
plaintiff. (2) .Vc further'** Conswcrfllion,*’ and ** /fccttal-s,** post. 

In a question of disputed boundaries the onus prohandi lies upon the plain- Bonndari 
tiff to prove by independent evidence his right to rccover.(3) In a question of 
boundary the Judicial Committee, the Court of last resort, is extremely reluc- 
tant to reverse the judgment of an Indian Court, and will not do so, unless 
they arc, upon the facts and evidence, PJitUficd that the decision of the Courts 
below was clearly wTong. There is a strong presumption against a plaintiff 
who seeks to set aside an award made by Government officers, on a revcnuc- 
surt’cy, after full local inquiry, for the purpose of obtaining a rectification of 
the boundaries between two estates, and the onus of proof that the award was 
wTong lies on the party impc.acliing it (4) But when a disputed line of divi- 
sion runs between waste lands wliich have not been the subject of definite pos- 
session, the ordinarj* rule regarding the onus upon a plaintiff seeking demarca- 
tion does not apply. The duty is on the defendant as on the plaintiff to aid the 
Courts in ascertaining the true boundaiy (5) In a question of the boundar}' 
between a lalhtra) tenure and a zemindar’s mal land, tlicrc is no presumption 
in favour of one or the other, hut the onus is on tlie plaintiff to prove his casc.(6) • 

Lands adnuttedly situate within the boundaries of zcmindar>' are prtma facie 
to be considered as part of the remindary ; and it is for those who allege that 
they have been separated from the general lands of the zemmdary and that 
they have been settled ns a s/iil-mi taluL to establish this allegation. (7) When 
land is witlun the ambit of the plaintiff’s zemindary and the defendants sot 
up an adverse title by reason of an undertenure, the burden of proof is on the 
defendant. But where the plaintiff admits that there is a howla witlun Ids 
zemindary and that the defendant has lands in that hotcla, but alleges that ho 
has exceeded the boundaries of that hotcla and has encroached upon his lands, 
the onus is on the plruntiS to show that the defendant has encroached (8) 

When a dispute arises regarding the direction of a boundary which one of the 
parties to a smt has demolished and the other party proves its general direction, 
the onus of proof, that the direction is wrongly stated, if it be so, lies on the 
former who removed the boundary' (9) 

Where the defendant objects that the plaintiff omitted m a former suit to olvll proc 
include the portion which be now claims and m respect of which he then had a ‘tuv®- 
cause of action, the objection being one of fact, the burden of proof lies on the 
objector.(lO) In a dispute as to the valuation of a suit, where the defendant 
asserts that it is overvalued, the onus of proving the truth of the assertion is on 
him.(ll) When a party complains m appeal thatcertam e%7dence liasbeen 


(1) CoralA Baba/i tr. rifAal a'drayon, II D, (1S67). «nd Be« Otngamala CAovdiram v 
435 (1887). 10 W R., 413 (186S). 

{”) Adarlchalan Chdty r. HarimalAn, 32 M.. (7) ITm T. fllooftim J/oye«, 10 JIoo I A., 163, 

326 (ISM). 171 (1863). t c.. 3 W R . P C., 6 

(3) Raja l^danand ». 3/oAaraja XdAriikuT’ (S) Sktdoy Kritlo T. a'o&in Chunder, 12 C. L. 
10 Moo. I A., 81 (1861) , I. e., 3 W. R , r a, 19. R., 457 (1880) , «ee KutartHte v Kalipmhad 

[.ulanund fitnyA t Lvekmunur Singk, 10 C L 23 W R., 131 (1875) 

R., 169 (1880) RojoA Ltdanund ▼. Jta/a (9) Judoonath HvIIick v. Kalu ^r»Vo, 23 IV. 

.'IlnhtTidfTnnratn, 13 Mon t A.. 57 (1869) R., 524 (1873) 

(1) RajttM LtdaRVHd r. Raja Moiendernarain, (10) Slinnir d. Co v. FanreShama, 19 W. R. 
13 3100 I. A , 67 (1869). 429 (1873). ' ' 

(5) RiiHi .Varam v. JlaAaraja Jodu, 21 I A., (H) Oma Sankar r. ^/an^vrAU, 5 B. L. R 

30 (1893) : c , 21 C., 504. App , 6 (1870). 

(6) Bit Ckandtr v. Ram Cully, 8 W. R., 209 
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rej ected by a low er Court, he must be able to show that the evidence was tendered 
and lejected.(l) As to the ow«s m criminal and civil appeals respectively, r. 
ante, p. 118. H a person other than the defendant alleges that he has been dis- 
possessed, in the execution of a decree, from l.\nd or other immoveable property 
which w'as hona fiife m his possession on his own account or on account of some 
person other than the defendant, and that it was not included in the decree, or 
if included in the decree, that he was no party to the suit in ivhich such decree 
was passed ; it was held under section 230, Act VIII of 1859, that it lay on him 
to prove his possession; that he might, if he wnahcd, give evidence of title 
bevond possession, but it was not absolutely necessary for lum to do so in the 
first instance (2) The burden of proving that a summons ivas not served 
under the 19th section of Act VIII of 1859, now 0 IX, r. 13, of the Civil Pro- 
cedure Code, lies upon the person claiming the benefit of the section (3) A 
defendant who pleads the nunority of the plaintifi as a bar to the suit is bound 
to substantiate his plea (4) When a defendant impeaches the correctness of 
an Ameen’ s report, that onus is on him and not on the plaintiff, who should not . 
in the first instance be called upon to support its correctness.fS) In a suit for 
confirmation ol a sale held in execution of a decree the oniJs lies on the defen- 
dant to prove that there was a material irregularity in publishing and couduct- 
' ing it (6) In suits for mesne profits when the defendants have been in posses- 
sion of the property as wrong-doers, tlie onus is on them to shew what were the 
. sums realized as rent during the time of their possession.!") Where a person 
purchased at an execution-sale a torn t/aras huk or the right to a certain annual 
payment made by Government, and sued the Collector to have his name in- 
scribed on the books as the payee, it was held that the onus lay on the Govera- 
racut to show that the right was mahenable.(8) In a claim by judgment- 
debtors to properties seized m e.xecution of a decree against them as represen- 
tatives of the original debtor the burden of proof was held to he on the decree- 
holder who assorted that the property seized in execution of lus decree was the 
property of the deceased debtor and as such in the possession of the judgment- 
debtois (9) The plaintiff in a suit under section 283 of the Civil Procedure 
Code is neither in, a better nor in a worse position than he was as a claimant in 
the siimma^ proceeding It is sufficient for him to produce evidence of pos- 
session or title. If he shows that he is in possession, section 110 of this Act 
tliTows the onus on the defendant (10) If a defendant insists that an executor 
is a necessary partv, it is for liim to show that he, the executor, lives within 
the local limits of the jonsdiction of the Court in which the suit is brought (11) 

It lies on lum who asserts it to prove that the law of a foreign State differs 
from ours, and in the absence of such proof it must be held that no difference 
exists, except possibly so fax as the law here rests on the Specific Acts of the 
Legislature (12) See “ AUachment," ” Auclion-purcJiaser, “ Avoidance,” 
ante; “ Xofices,” post. 

(!) ilodtt fCnUrimsToi^ V. CooTorUiVf, 6 itoo (6) Bnndt Jiibi v. Kalla, *) A, 602(1887),' 

I A , 4*8 (1856) «e rIbo SM Sinjh v. .l/ulpf Siagli, 18 A , 437 

(2) KadbaPaifri \ . A'obia Cianrfra, Slf L R.. (18^6) 

703 (1870) s MrinJabiia CTuorffr t. Taraebimd (7) Srofendra Connar v. Maiihiif) Chundtr, S 
Buxdop'Mifn. n E 1. R.. 237(1873)s Tswn C. 343 (1882) 

KAnltirt y. Samaal/i Sin, “ELK, App. 20 (8) S/iamb/iao Loll y. CcUecJot oj Svral, 8 lloo. 

(18*1) : Shnroda ilos't XOxn C»»n*r. 11 W. I A . 1 (1859) . 4 W. R . P. C . 65 
r... 235 (I860); ^labom’i Avar y PnlaJt (*J) AWuI Rn/.moit v AfoAomfJ 4 C. W. 

Chandtr. 8 W. B , 8 (I8b7). K. -cstui (1899) 

(3) Torah All y Chooraman .Stn 7 l, 24 W. R , (lU) Palanta-ppa C),tm Y. J/ouny Pro Song, U. 

‘262 (1875) B- R.. (1905) See Narayan Gantah Y. Bh\rrag, 

( 4 ) CAyel A’rtrnirt V. BBn'Mrf«Si»j*,231V. It. 2 N* L 11,87. 

395 (1875) : A'fl ilonit T. Zuhirrunmsa Khanant, (U) A'umnr Sarad^ndn y. Olurtndra Kant Toy. 

8 \V. P... 371 (1867) 2 C. L J.. 484. 

(5) <7i>Bf« A'oraiR ▼. Jladhootaidait Halt, 3 (12) Roghunalh/i 3Iulchand v. Juiandar -Vfl- 

W. R. (Act X), 1 (ISOS'. AiBj'e, 8 Bom. L. R., 525, and as to p-oof thit 
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It tlip cstabli«lir«l practice of the Courts in India, in eases of contract, 
to require satisfactory proof that considerntion has been actually rccci%cd; 
according to the terms of the rontrnct. and a contract under seal docs not, of 
itself, in India, import that there was a sufficient consiilcration for the agree- 
ment. A plaintiff, however, suing to set aside a security admittedly executed 
by himself mu«t make out a good priwa fane case before tlic defendants can be 
called on to prove consideration (1) As to recitals of receipt of consideration 
in documents, (cc post, “ In n suit on an instrument the plnintiQ 

IS entitled to recover upon showing that it was executed by the defendant. 
The ojius lies upon the defendant of showing the want of considcration.(2) In 
a suit to set aside a deed perfected by possession on the ground of failure of con- 
sideration, it lies upon the phaintiff to make out the case alleged by him, and to 
establish at Ic.ist a good nn'wid fane title to the relief prayed for, so ns to cast 
on the defendants the burden of proving the consideration. A party %vho 
comes into Court to enforce a bond Is in a verj' different position from him 
who is suing to set aside a contract under t<1iich there has been possc-ssion and 
enjoyment, and of which so far as it has yet been capable of being performed 
there has been performance.(3) A recital of (he receipt of consideration in a 
deed may be sulficicnt proof of the receipt of such consideration for such deed : - 
and an admission hy recital m a document of further charge of the receipt 
of consideration upon a previous mortgage mny be sulficicnt evidence of the / 
receipt of consideration upon that mortgage (4) Where the defendant had / 
admitted the receipt of con«idcration before the rc«i.«tering officer, the onus / 
was held to bo upon him to disprove such fcccipt.^S)' And where a mortgagor { 
whoso bond contained an”a<lmission of receipt of consideration denied receipt ' 
of Consideration before the Registrar, it was held that the onus of proving non- 
receipt of consideration lay upon the mortgagor (6) In the undermentioned 
case the plaintiff rested his case entirely upon the bond and the defendant’s 
acknowledgment thereon that Rs. 8,000 was received in cash. At the trial 
the defendants proved that acknowledgment to be fictitious and that only part 
of the money had been advanced ; held that the onus was upon the plaintiff to 
prove m some other way the advance which he alleged (7) When the execu- 
tion of a mortgage or other conveyance is proved it is not necessary to prove 
as against a third person that the consideration passed (8) If in a suit on a 
hundt the execution is admitted by the executant, the burden of proving 
special circumstances exonerating him from liability to tlic amount of the hundi 
lies on the executant (9) In a suit to impeach a deed to which he has been a 
party the onus lies on the plaintiff to make out a case for setting aside on equi- 
table grounds a deed duly executed for valuable coasideration.(lO) See further 
ante, “Bonds,” and post, ^'Rentals,’' 


settler of & eettlcmont was a {orcicnervith foreign 
dotiiicile, $te Bvnnaud v Cham:il, 32 C , 631 

(1) Bnja Sahtb T Budhu SmSh, 2 H L R,111' 
P C. (1869), see Baboo Ohanium v. Ckvkotrrr* 
S>ngh. \V. R (1864), 197- 

(2) Juggvt Chundtr v. Bhvgaan CkuKder, I 
M»n1i Rep , 27 (1862) 

(3) RidttpcTShad TtKoret Frahled Stn, 12 
Moo I. A , 282 (1869), b c , 2 E L B , P C.. 
122 

(4) rntjanalh Chalter/te v. B%sausur Do-u, 

1 C. W. K., ccxxu (1897) ; as to houcver admis. 
fioQ depensmg with proof of attestation, see 
Ahdtit Karim T. 27 C . 190 (1893) 

(5) Ah Khan v. Indar Farihad, 32 C . 9S0 
(1896). 


(6) JMabir Pratad v. Biriian D'jal, 1 All. J.. 
J (Diao). ISe (1904) , s c . 27 A , 71. 

(7) Bata [nkm* t Saytd llaidar, 4 C. W. N., 
82 ( 1809 ). 

,8) Olsnnait t Bammhandra, 15 M , 54 (1891 
at p 65 , and sec Lai Achal v Baja Kazm, 3 C. 
II X , 477. a c, 32 I. A , 113, 121 (1906), Bup- 
Ciand T Sofieaenr Chandra, 10 C W. N , 747 
(1906) at p 751. 

(9) IVliartoa, Ev , { 357 . a< to pa7ment, see- 
CftvMS Kztar t. Uiai Bam, 6 A., 73 (1883), and 
post, “ PatpMnt,” and so to illegality, see nottr 
to a HI, post. See ** Fraud,” post, and “ Con 
mderalto"” ante 

(10) PamDaiT. ilu/hra Dai, 6 P. L.R. (1905). 
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Contract: Where a party alleges a contract and breach thereof, with resulting dam 

conveyance ages, it will, of course, be upon him, in the first instance, to prove the contract, 
the facts of its violation, and injury suffered thereby. But if a defendant 
answers to a contract made by him, tliat he acted exclusively as agent for 
, another, the burden is on him to prove such agency ; and so, if he set up infancy, 

accord and satisfaction, confession and avoidance, illegality, fraud, payment, 
or (to a note) failure of consideration.(l) In the case of a contract to sow 
indigo, not sowing would be pritrid facie evidence of dishonesty, and in order 
to claim the benefit of the fourth clause of the fifth section of Regulation XI, 
1823, the onus is on the person claiming the benefit to shew that the negligence 
to sow had been accidental (2) The question of the burden of proof in cases of 
accidental injury to goods bailed depends upon the particular circumstances 
of each case : and, if the bailee gives an explanation of the nature of the acci- 
dent. Avhieh IS not uncontradicted not pnmd facie improbable, the onus is 
shifted (3) Where a razinamah is alleged to have been obtained by fraud or 
duress, the onus lies on the person allegmg it to prove the fraud * it is not suffi- 
cient to say that it is a case of doubt ; tliat there are suspicious circumstances, 
&c., &c (4) In a suit by zur-t-peshgi mortgagees for possession and to set aside 
a muhiTTuree lease, which it was alleged by the defendant was granted to him 
by the mortgagor before the mortgage, it was held that, as the ntukurundars 
were m possession under a Magistrate’s order, the onus was on the plaintiffs, 
in the first instance, to give some evidence to impeach the validity of the lease : 
but tills having been done and a strong case made out, the onus was shifted, 
and it was incumbent on\the tnukurundars to shew that the mvlurruree was 
executed before the zur-i-pcishgi mortgage and was granted bond fide for a real 
consideration and was intended to be operative.(5) Where a claimant against 
. the estate of a deceased Hindu relied upon a document which purported to be 
executed by his widow, it was held that the onus of proving the execution was 
upon the claimaat.(6) Prtnic facie when the execution of a mortgage or 
other conveyance is proved, further evidence is not required to show that the 
purchaser has taken the interest which the document purports to con\ey.(7) 
The onus is on the grantor of a maintenance grant (which is pnmd facie resum* 
able on the death of the grantee) to show that he has a right to take minerals 
from the grantee’s property during the subsistence of the grant (8) 

When the law makes the validity of a document depend on certain 
formahties, then they must be duly proved by the plaintiff. If nn act, for 
instance, makes a document inoperative unless duly registered or stamped, then 
the document cannot be put m evidence without proof of such regist^, or 
stamp But a prrmd facie compliance with the law in this respect is sufficient 
for the plaintiff’s case. If the document is, on its face, duly executed, then it 
will be presumed that the execution was regular, and the burden of contesting 
the execution falls on the party assailmg the document.(9) If one of the 
contracting parties alleges that an agwement is opposed to public policy it is for 
him to set out and prove those special circumstances which will invalidate the 
conttact.(lO) In order to make a broker liable on the ground of want of 


(l) jltlit/lo* y.AiduJla flaji JUaSomeS (lOnO), 
31 B., 271; foUoning Mdbnrne Jktnttng 

CorpoTolion V. JSroughnm (1S83) ; 1 App Cft , 
307. 

(3) Z/iU Mahomed r. iraf«9n ■( Co , 1 Ini]. Jar.. 
3 (IBCB). 

(3) V. 9 A. 398 (1887) S 

nampal S>7<jh T. J/vrro’/ ,{ Co . 23 A . 181 (1809) : 
</. Wharfjn. E»., « 363—355. 

(1) Matte Loll r. Jujyima/h Gnrg, 1 Moo. I* 
A. I (1836) 


(5) ShamnaraMi v. Admtnulrator-General of 
liengal. 23 W. R , IH (1875). 

(6) Ram RataA t. ^anda. 18 C.. 249 (1891). 

(7) CMnnan v. RamachaTidra, 15 M., 51 (1891) 
p 65. 

(8) iVinet Mahomrd v. Rant 'DAojowmi, 
Col n J , 20 (1805) 

(9) Wharton, Ev., | 369. 

(10) Bah/, I -r yadu Dat, 1 Cal. L. J., 26 

(1905) 
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ftulltoritv, the onM« is on tli** plaintiff to prove such want of aulhoritv.fl) See 
“ .-IceoHrf#,” “ “ Iton-ls,'** “ CoMifirration," Ante ; “ Fraud," '*Goctri 

Ba-I Faith" " In^urancr" /.rturf/onf cii'f Tenant," "Partnership," 

" Pa>/mcnt," " PecitaU," post. 

' ' ■ ■" -"lie chiirgoortmlnal 

■ . ■ • • • . ■ ■ . refr-artlcd 

• , ■ ... . never to 

be presumed (2) , 

So the hunlen of provinj: RUtUy intention Hes upon the proseeulion >vherc 
the intent is e.vpres«lv stated as p.art of the definition of the crimc.(3) But, 
if there arc several different intentions specified in a section of the Penal Code, 
it U not nece«sarv to prove specifically which of the several guilty intentions 
the accu-sed had ,'it will l>e enough it it is shown that the intention must have 
been one or other of those specified in the section in question, though it may 
not be certain which it was (4) .\nd though the prosecution must prove the 
existence of some one or more of the intentions in the Code, the proof need 
not be direct, that is, by the confes«ion of the accused, showing that Ids mten* 
tion was one of those mentioned in the Code, or by the evidence of witnesses 
proving that he admitted to them that such was Ids intention. It will be 
enough if it U proved like any other f.act (and the existence of intention is a fact) 
by the evidence of conduct and surrounding circumstances.fO) So also guilty 
knowledge must, when noccssarv, be proved by the prneecution. Where facts 
are as consistent with a prisoner’s innocence as with his guilt, innocence must ' 
he presumed; and criminal intent or knowledge is not necessarily imputable, 
to every man who acts contrary to the provisions of the law (C) 

These general rul^s laving the burden of proof upon the prosecution are 
qualified hy those contained in sections 105, 106. />o-'/ 

An accused person is not bound to account for his movements at or about 
the time an offence was committed, unless there has been gi\en legal evidence 
sufficient priHi-j facie to convict him of the offence (7) In a reference by a Pre- 
sidency JIagistrate to the High Court under section 432 of the Code of Criminal 
Procedure, as to whether on the facts stated any offence has been committed 
by an accused person, it lies on the prosecution to make out that an offence has 
been committed and under the circumstances the prosecution must begin.(8) 

When a former valid subsisting marriage lias been proved, the onus is entirely 
upon the defence to show that the earlier subsisting mamage has been validly 
dissolved (9) AYhen an accused person alleges tbat an offence with >vhich he 
is charged has been compounded so ns to take awav the jurisdiction of the 
Criminal Courts to try it, the onus is on liim to show tliat there was n composi- 
tion valid in law (10) Where the prosecution proved that a place was a fore- 


(1) Bi*»unr D(U x Smtit, 10 C, W X., 14 
(1003) 

(2) Stt p. 117 an!*, »nd ntti and CMf* thrre 
cited Wharton, Ev , | 1244 . *nd Kicr$Xti Kozt 
t.^., 8C up.. 312 (18811, J/adap«« 

T. r.r«mc/a. A'<wt«n, 4 M . 393 (1881), Kama- 
tarn* V. LoLanada. 9 M, 357 (1893) [acwspaprr 
hbel, effect of Act XXV of 1867 m throwing ontu 
on fcecnsol] In re Pandi/a -Vo^i, 7 3I-. 438 
0884) In re Ro<rihakon»i. 9 M . 431 (1883) 
P.. T. rnAo/. 17 B . 373. 379 (1893). 

XVi. Sinjh r. A , 5 C W X., 413 (!»»)) 

(3) D^maland Ram x. Gtiamom Ram, Sg C., 
301, 4eO (1804), lor •. 108. ptwf. »pr4>» only to 
cue* where th,. n-enwj art* up no intent m hi* 
defence. «« oIm Dtpnig lejoT AriMnhniiieer t. 


A'arono AtM’ohi. 22 C, 184, 173 (IS04): Xltor. 
Atd Km X R .6 C. L. P. . 542 (1881). In re 
AowTAoleiiet, 9 3f , 431 (18S3) Ai to the effect 
to hegiren to the word “ tnowmply ” in » penni 
enoctment. ace R x Fu/irr, 14 if , 339 (1891), 

(4) Bolmttl-xnd Ram x Ghan^am Ram, supro, 
403. 401 

(5) Batmatand Ram x. Giatfam Ram, «upra. 406. 
Depaig Ltgal Rtmtmf/raacer x Rarcona Batsidbi, 
rapro. <<3. 174 . A T Iikn (1907). 29 A.. 46. 

(tt) R. X. .Yoioirvrfo Cioee. 6 W P... O . 87. 89 
(1887). 

(7) Jf. Y. Bepi* Buirxu, 10 C, 070 (1884). 

(8) J?. T. ilamdUa, 19 C, 380 (1892). 

(9) In re MtBard. 10 M.. 218, 221 (18S7). 

(10) Jlorray t. R., 21 G, KQ (1S93). 
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sliore that was held suffident to throw the onus on the accused to show 
that the foreshore was a private market witliin the meaning of the Bombay 
(iJIunicipal Act (1) AVhen an order is passed by a Magistrate under the Crim- 
inal Procedure Code, requiring any person to “ show cause ” why he should 
not be ordererl to furnish security for the peace, the onus lies upon the prose- 
cution to establish drcumstanccs justifying the action of the Magistrate in 
calling for security (2) But section 7 of Act XXV of 18G7, throws the onus 
on the accused (3) 

In a trial of an accused under sections 304 and 325, Indian Penal Code, 
Isertam witnesses, who deposed to seeing the homicide take place and who gave 

I (evidence before the Magistrate, were not called and examined in the Court of 
Session. Held, that every witness who w'as present at the commission of such 
an offence ought to be called ;(4) and that even if they give different accounts, 
jit is fit that the jury should hear theJe evidence so as to enable them to draw 
'their own conclusions as to the real truth of the matter.(5) Held, also, that 
the duty of producing the evidence -prirnd facie devolves on the public 
“prosecutor, (G1 and though the burden of the prosecution is not to be thrown 
lupon the Judge, (7) there is an obligation upon him not merely to receive and 
■adjudicate upon the evidence submitted to him by the parties but also to 
‘enquire to the utmost into the truth of the matter before him (8) 

It is incumbent upon a party to a suit, who relies upon a custom as over- 
riding the general law of the land, or that of the community to which he belongs, 
to specify that custom distinctly and to establish it without any reasonable 
doubt (9) So as the impartibility of a Haj docs not render it inalienable as a 
matter of law, its malienability depending upon family custom, the latter must 
bo proved by him who alleges it (10) And wliere a party alleges a liaj to be 
indivisible and that he is, as heir, entitled to succeed to the whole, the onus of 
proof is upon him (11) The burden of proving that the custom in a particular 
family of priraoceniture regulates the succession to their property is upon him 
who claims to inherit in that right (12) The burden of pto\mg that the vatan- 
dar joshi of a village is not entitled to officiate and take fees in the family of 
any particular caste, lies upon the pemon asserting exemption.(13) The onus 
of proving that a particular form of viemage gives a preferential right of pre- 
emption rests on the persons asserting it (14) ‘When a person relies upon a 
local usage regulating the right to land the subject of alluvion or diluvion, 
the burden of proving such local usage bes upon him.(15) As’ to the law 


(J) B. r. 7 Bam. L. R,72S (J905). 

(2) li. r. Ahdul Kadir, 0 A , 152 (ISSS’ , B v. 
Birunjun Stnjh, All H C. R , p. Ml UMO); 
BeJiari Palak v. ^MoTTied IlgH, 4 D h R . F. B . 

45 

(3) SeeB.v, Phanendra JTalh Mtller (1903), 
35 CsL. W5, 

(I) Set Biharan Chandrn Boyr. B. (1007). U 
C. W. N.. 1085 ; and ca«ra cited, ante, ia Tntrod. 
to Part in. 

(5) B. r. Iltidtn, 8 C. A P., 610 

(6) B T. DSunno Kat,. 8 C. I3I (1831). [re- 
forred to in S(vta Shtikh r, B , 4 C. W X.. 676 
(1900)1; B. V. Kojinalh Dtnlar, 8 Bom. H. C. 
U., Cr.. 163 (1871) 

(7) Jl T. Pa^e, S Coi. C. a, 221. 

(8) B. r. Lhamha Porkyt, 16 Lut. Jar , X S , 
159 (1891). citing Mclrill, J., in B. ▼. Fiaoram, 
ITtb Auguit 1871. 

(9) J/iu«iimu< Kalvlhee r, Choicjkry Ckuta- 
cthk. 20 W. It.. 217. 248 (1870); Copal A'orW v. 


//anneant Ganeeh, 3 B , 373 (1879) , Uiriat r. Oor- 
Iki%. 12 Bom H. C , 204 (1876); Bahimulbat v. 
ffirSfli.S B ,34 (1877), BojoA ,lfalienJraT. Jolha 
Smyk, 19 W R , 211 (1873); Thakoor Jtlnath T. 
Loltnalk Sakee, 19 \y. R , 239 (1873) , Adnehappa 
T. Gvntihidappa, 4 B , 494 (1880) ; Co-ain Bam- 
Marti v. Goeaii /ektvrlkar/i, 5 B , C82 (1880) • 
CaneumMny AhmtdMoy v. Akmiddihoij lluhihhoy, 
12 B , 280 (1887), b c , m appeal, 13 B , 634 
(1889). 

(10) B'i)oh Udaya v. JaduUal Adilya, 8 I. A., 
248 (1881). B. c . 8 C.. 199. 

(11) Gtrdhnree Singk v, Kodakul Singh, 6 W. R.- 
P. C., 1 (1841) 

(12) Garuradktiaja Prasad t. Superundkieaja 
Prasad, 23 A., 37 (1900) 

(13) Ba)a Valad t. Xn’rAnaiAa/. 3 B., 332(1879|- 

(14) BAumimal t. Kalu, 67 P. R. (1906) 

(16) Bae Jtaniek t. 2Iadkoram, 13 Moo. I. A.'l 1 

(1889) : see ». 2. Bcng. Reg. XI of 1825. 
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Rovcrninp Ilinthi ronvcTta to MaliomfilanHin, tlw tollowinp principles may now 
l»o regarded ns settled :(fi) Mnliomednn law penerally governs converts to that 
faitli from Hinduism ; but (i) a well-established custom of such converts fol- 
lowing the Hindu law of inheritance would override the general presumption. 

(e) This custom should be confined strictly to cases of succession and inheri- 
tance. (d) It any particular custom ot succession W alleged wliich is at vaii- , 
ance with the general law applicable to these communities, the burden of proof 
lies on the party alleping .such special custom. As under Mahomedan Law 
adoption is not recogmred, the ohms of proving a custom of adoption contrarj* 
thereto lies on the person alleging it.(l) 

If evidence is given as to the general prevalence of Hindu rules of succes- 
sion in a Mahomedan community in preference to the rules of Mahomedan 
law, the burden of proof is discharged, and ft llicn rests with the party 
disputing the particular Hindu usage in question, to show that it is excluded 

t 1 ...i_ 1 , .. r .1 . ---'.’itive 

' : ■ • . heso 

■ . . the 

Indian Succession .\ct (X of 1865) the Christian convert could elect to attach 
himself to any one of these particular chaases, and he would be governed by 
the usage of the class to which he so attached himself (2) The same principles 
are applied to the case of Hindu converts to Mahomedanism such as 
Khojas and Cutclii Meroons (3) 

In a suit lor damages fordcf.amationof character the onus is on the plain- Sefamatioo. 
tiff to prove that he was not guilty of the offence charged before the defendant 
can b,e called upon to show that he made the imputation in good faith and for 
the public good (4) 

Where a right of the nature of an easement is claimed, the onus of proving Basements, 
the existence of such right will He on the person claiming the right (5) 

Possession of an easement by order of a Magistrate passed under section 533 
of the Code of Criminal Procedure (Act X of 1872) will not relieve the claimant 
from the onus of proring his claim (C) 

In the undermentioned casc{7) the Privy Council cb.-icrved . “ The habit Prams, 
may be superinduced by the manifold cases of fraud with which they have to 
deal ; but Judges in India arc perhaps somewhat too apt to see fraud every- 
where ’ ’ However, this may be, fraud like everything else is not to be presum- 
ed or inferred rightly The burden of proving that any transaction has been 
eflcctcd by fraud and misrepresentatiooAS) duress, intimidation, undue inQuence 


(1) Ghulam Alt 8Mt v Shahlnl Stnjh, 3 P. 
R. (1905) 

(2) Seo Abraham v Abraham, 9 Moo I. .\ , 195 
•(1863) 

(3) As for primog-nituro and rule m deroga- 

tion of Hindu Law, $et Shyamanund Z>at Atoka- 
pnira V RaTnalanta Dai Jlohapalro, 33 0,0; &■ 
A'jdal llottatit T llabtWlah, 18 P R (1906) 
/loifom Jiiinion t. Sura) Kvmon, 28 , -158 . 

Roi Bailee V Bai Sanfol 20 B . S3 (1894). 

(4) Atohtndra Chundrr t Sitrbo Khoya, II 
W. P. , 634 (1869), liayhnktndra t. KaAtnath 
Ithat, 19 B , 717, 730 (1834) Stt Jardme, J. 

I see no difficulty in citcndmg to cases like the 
present the ruV as to burden of proof iatd down 
in .•If.forA T. Sorth-Eiulem Ry. Co , Ld., II <J B. 
D , 440, 455 , H. L.. 1 1 App Cas . 247. 

(5) Hart J/oAua t. A'M-ra Smtdori. 11 C, 62 
<18841: Onrart v Kmtn Soondurtt, 15 W. IL, 


*3 (1871). 

(6) Obkoy Cktan Lukhy J/oner, 2 C. I.. R.. 
655 (1878). OTcrrulin); Pwhai Khan v Abed Str- 
dar, 21 W R , 140 (1874) 

(7) JTooitsAee HatUnr v. SAunuoonMsa Bryum, 
11 M. r A . 603 (1867/. 

(8) Ra/inder A'aruin t. Biyai Gottnd, 2 M I A., 
181. 216 (1839). Athtinlk Stnjh t. AwAea Per- 
thad, W R., 37 (1864), Alt. Sahordur v. Joy 
Kataln, I W R.. 327 (1864), Anund Atoyte T 
Skfh Dyal, 2 It. R . 2 (1865) , Kairah Syet 
r. m. Anaiue, 19 IV. R . 149, 160 (1878). P. 
C.; fssAea XMvn t. Ram Dhun, 6 W R,, 235 
(1866); Grtti ChunJer v Aloheih Chunder, 10 
W. K., 173 (1868), Ram Gu/fy r. A/umfa/ 
Sebte, 10 W n., 280 (1868), LoBa Roodroo r, 
Cfaode Ram, 10 IV. R , 32 (1868) ; Pa) Kanin 
*»«»*«» 22 W. R., 124(1874) (Mcrespecu* 
latiDD and probability wiU not m U» suppest 
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and the like (1) lies upon the persons seeking to impeach its validity on these 
grounds Fraud must be chained in the plaint, and vague allegations of fraud 
are not . sufficient When fraud is chafed, it is a rule of pleading that the 
plaintiff must set forth the particulars of the fraud which he alleges. General 
allegations, however strong may be the words in which they are stated, are 
insufficient even to amount to an averment of fraud of which any Court, 
ought to take notice.(2) "WTien fraud is charged, the evidence must be con- 
fined to the allegations (3) It is a well-known rule, that a charge of fraud 
must be substantially proved as laid, and that when one kind of fraud is 
charged, another kind cannot, on failure of proof, be established for it (4) 
A plaintiff who charges another with fraud must himself prove the fraud, and 
he is not released from this allegation because the defendant has himself told 
an untrue story (5) When the plaintiff alleges that fraud only came to his 
knowledge at a certain time, it is for the defendant to prove that he was 
cognisant of it before that time (6) But though fraud must be alleged 
specifically and proved as alleged, the proof offered need not he in all cases 
of a direct kind. “ It is a truth confirmed by all experience, that in a great 
majority of cases fraud isJiot capable of be ing est ablished by positive and 
e xpress p roofs It is by its^’crj’ natare secret in its movemSnTS7”*^*^jOhos~e 
whose'^uty it is to investigate questions of fraud were *to insist upon dKect" 
p roof i n every, case,, the ends of justice would be constantly, if not usually', 
deleted ' We do not mean to say that fraud con be established by any less 
proof or by any different kind of proof from that which is required to establish 
any other disputed question of fact, or that circumstances of mere suspicion 
which lead to no certain result should be taken as sufficient proof of fraud, or 
that fraud should be presumed against anybody m any case, but what ^\e 
mean to say is that, in the generality of cases, circumstantial evidence is our 
only resource in dealing with questions of fraud, and if this evidence is 
sufficient to overcome the natural presumption of honesty and fair dealing and 
to satisfy a reasonable miud of the existence of fraud by raising a counter- 
presumption, there is no reason whatever why we should not act upon 
An excepti ' ’ . i , > - , ^ ^ » . , , 

one party 

( see the no 

has got pr ^ ^ ^ 


» findins ot J Ronp Rom Siatrrain Kalh, 
23 W. R. Ml (1876); Bi’nt Knbetrvn v. 
Bita Svftehun, 24 U R , 389 (1876) , K«- 
bemndten T Jogal Shaha, 23 TV. B . 133 (I87S) > 
S<lchtT Chand Y. DuIjniUy SlnjK S C-. 363 (1679). 
S C. L. n , 374. If the Court diBrrcdils the 
ptnintiff'u TTiCncKsei as regarUs tho boni} fidt* ot 
• transaction which is impn^td. It is »t liberty 
to dismiss the SQit. slthoogh thedefendsnt 
no siihstsntisl rvidcnro of frsud Brajtidttrtm 
Pttbnlnr Y Bndhanuddi, S C , 26B (1880) , Shtb 
Xanfn r Sbanlnr Pofirobi, 6 C. W. X . 403 
(IDliO). 

(1) Moitt Tjtl r JujghonBtlh Oo^, 1 SI I .V , 
I (1830). Zemin, hr nf Rammnd Itmininr of 

7 31 I. A., 441 (1869). 

(2) Gunjn jVoroM T TSaei.e'om CSouittry, 15 
C.. 633 (I88S). s c.. 15 I. A.. 119; Pnnnnn Ku- 
mar T Kali Zkm. JO C , 083 (1892); XriJiiojST. 
Il'ams/i;>. 18 Rom. l(i. M6 (1873); (Bistsiwee 
ninit )'« ylrcn. It Ix-ms unrcMonsblc to resjoire 


the nppo6\t« pirtv to meet s gWiCTsl ehsr^cj , 
Joemna Ptrtbad y Jrnjrum Lall, 2 C. L R., 28 
(1878) Land Morlynqt Banl. t. Roy Lvehmipaf, 
8 C L R. 447 (J881) WoBinylord y. Mutual 
SoctHy. 6 App Pas , 807, 701. A» to oral erj. 
itenco of TTitnpRscs deposing in general terms 
liemg insufBrient, sec ShelooioonduTi Dthea v. 
Syed J/a4omerf, U p, , 1864. 137. 

(J) f,ri’h>in)i y Wamnaji, 18 B, 144, 147 
(1893) 

(4) Abdul Ur,„e>H v rrirner, 11 E , 6X1 (I8S7), 
M r A . Ill 

(5) Mabamed Grinh y Mabomed SuHxman, 21 
C. 812 (1804) 

(6) Kathn Bmyh v Jodha SifO^', 9 ^ • 406 
(I8S4I as to proof of knowlclge of fraud, sec 
ffabtmbbny flMibhoy y. Turner, 2ll J. A , 1 
(1892) 

(7) Mntbura Pandey v. Bam BurAa, 3 E L* 
It , A. C , 108, no. 111, per Dwarksnsth Mi»c'. 
J..S.C., IIU K., 482. 
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liad knowledge ol the fraud nt a time wliicU is too remote to allow liim to bring 
the suit (1) I 


the 

the 


.Oood and 
bad raltb. 


however, enacts an exception to this pcncral nilc, reversing the burden of proof, 
where one of the parties stands in a relation of active confidence towards the 
other («6.). As to criminal proceedings v. ante, ** Cn'minnl ioir.” 

IVhcre the plaintiff sues to recover the amount of excess payment on 
account of Government revenue on behalf of co-sharcrs to save the estate from revenae 
sale, the ohws is on them to prove their shares and the amount of revenue pay- 
able on them.(2) Rut where n defendant pleads previous payment of liis quota 
of the revenue to the plaintiff, he is bound to prove it (3) Where an agent of 
a talukdar had received sums fraudulently from a creditor, the o«ii# as to 
whether particular sums had been received by the manager and used for 
payment of Government revenue was upon the creditor ; the presumption being 
that the rents should have covered the revenue due, and, thus having to be 
met, it was for the creditor to bring proof to overcome it.(4) 

The following paragraphs which are not, and arc not intended to 'be, anda Iaw 
exhaustive of the subject, should be read in conjunction with the matter treated 
under the same heading in the commentary to section 114. Inconsequence of 
the presumption that while a Hindu family remains joint, all property, includ- 
ing acquisitions made in the name of a single member, is joint family property, 
the burden of proof, generally speaking, lies on that member who claims any 
portion o! the property as self-acquired “ There is a good deal of conflict, 
probably mote apparent than real, between the decisions of the High Court of 
Bengal as to the question upon whom the onus of proof lies, where property is 
claimed by one person as being joint property and withlield by another as 
being self-acquired, or uce versa ”(5) The normal state of every flindu family 
is joint. Presumably every such family is jomt in food, worship, and estate. 

In the absence of proof of division such is the legal presumption, but the 
members of the family may sever in all or any of these three things(6) and 
there is no presumption that a family, because it is joint, possesses jomt pro- 
perty or any propertj'. But where it is proved or admitted that a ]omt family 
possesses some joint property(7) and the property in dispute has been acquired 
or held m a manner consistent with that character, “ the presumption of law 
is that all the property they were possessed of was jomt property until it is 
shown by evidence that one member of the family is possessed of separate pro- 
perty.” This presumption w’ould not be rebutted merely by showing “ that 
it was purchased in the name of one member of the family and that there are 
receipts in his name respecting it ” Foe all that is perfectly consistent with 
the notion of its having been joint property and even if it had been joint pro- 
perty, it still would have been treated m exactly the same manner.(8) Under 


(1) Lai V Sladhun Prcaad, 2 All L J, 
3S0 (1905) Rajah Rolan S'agh T. Thaiw ^^on 
Singh, 1 X L r. , 20. 

(2) Aghnrt Ram v Ronulet Sahoo, 24 W R , 
309 (1874) 

(3) Slahadn v Lahore Mtuer, 21 U 

U . 250 (1875) 

(4) Parlab Singh •, CMphal Smgh, 19 C, 174 
(1891) 

(5>Ma5ne’8 Hmrto Law, 6th Edition. 289 
See , |§ 290, 291, from which this p»r^*ph la 
in pnrt tnVen. S»e »\»o Field, E^ence, 469 

(6) Xe'Urinity i)ci \ Reerrhonder, 12 Xloo. I. 


A . S40 (1869) . s. c , 3 B L. R (P. C ). 13 . 12 
Soth. (P C ), 21 R'aragunly r f'engama, 9 Moo. 
» A . 92 (1861) . B «.. 1 Suth (P C ), 30 

(7) SAo^aUai c TtilRram. 7 Bom L R , 169 
(1905) [Ih^ nbsmee of any nucleus of joint 
property 13 inp<W»nt m the determination of the 
qnesbon whether the property gained by each 
co-parcener was his self-acquisition , for the 
mete fart (hat a family it joint does not raise 
the presumption of joint property m the absence 
of family property ] 

(8) Dhiim Dan t. Shorra iooniuri, TV Moo- 
l. A.. 229, 240 (1843). s.e .6 Suth. (P. C.l. 43. 
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Art. 127 (Limitation Act), the onto is OB tlie defendants to prove that exclusion 
from the joint family became known to the plaintiff more than twelve years 
before the s\iit.(l) To render property in the hands of the members of a joint 
Hindu family joint property, the consideration for its purchase must either 
have proceeded out of ancestral funds or have been produced out of the joint 
property or by joint labour. But neither of these alternatives is matter of 
legal presumption.(2) 

The difficulty arises from attempting to lay down an abstract proposition 
of law, which will govern every case however different in its facts. But it is 
impossible to say generally of any piece of property in the possession of any 
member of the family that it is presumably joint estate. All that is laid down 
by the Bengal cases is that it is impossible to say what the presumption is, 
until it is loiown what proposition the plaintiff and defendant respectively put 
forward. The Judges say tell us what your case is : when we find how much 
of it is admitted by the other side, we will then he able to say whether you are 
relieved of the necessity of proving any part of vourcase and how much of 
it.(3) 

A plaintiff coming into Court to claim a share in property as being joint 
family property must lay some foundation before he can succeed in his suit. 
He starts with a presumption in his favour ; but this presumption must he taken 
along with other facts, and those facts may so far remove the presumption 
arising from the ordinary condition of a Hindu family, as to throw back the 
burden of proof on the other sidc.fl) But the rule that the possession of one 
of the joint owners is the possession of all will apply to tins extent, that, if one 
of them is foimd to be in possession of any property, the family being presumed 
to he joiut in estate, the presumption ^Ti^ be, not that he was in possession of 
it ae separate property acquired by him, but as a member of the joint faniily.(6) 
Again, if the plaintiff’s case is that the property was ancestral, and the def^d- 
ant admits that it was purchased with his father’s money, hut alleges that the 
purchase was made in his own name and for his own exclusive benefit, the buT' 
den of proof would lie on him (6) Similarly, if the case is that the property is 
purchased out of the proceeds of the family estate, and it is admitted that there 
was family property of which the defendant was manager, the onus would he 
on the defendant to show that there was a separate acquisition (7) The same 
presumption will apply where the property is acquired by a member of a joint 


Tcfrrnd to in KaiJiia Lnl y. Dtbi 22 A , 141 
(18») : CmnAnath x. GcnirtiniUh. 13 Moo 1 A., 
S4’ (1870) . e , 15 W. R (P. C.). 10. Rampfr- 
*Sa<i Ttvatri/ x, Sfirnehurx JVi?*, 10 Moo I, A , 
490, 505 (1866). Tocittyiat Ludhta x. Prfmfi 
rrtcBm-r*.. 13 B , 61 (18S8). 

(1) Bami Xal% r. Kami**, 

4 C. L. J . 5«. 

(2) //»m Xalh Bat r. Janki BH. A. tV X. 

(19051. 2 A. I. J . 658 

(3i Mayne'* Hin.lu Law, $ 267, 5tb FJ . 29. 
6 th FA 

(4) Dh'Unnlh r. A)onlMa, 1 2 U. L. IL. 536 ^ 
11S73) , ». c.. 20 Soth.. 65; BUyh x. GuntA,’ 
CUairr. 12 B. I. R. (P. C).317 (1875); ». c , 
19 Solh , 356. 

(5) Tarmct CJiundfr x. Jnjchitr Ckxadtr, II 
B. I.. R.. 101, *. e., 19 Suth . 173 (1873) i owful- 
inK S\i» C tarn x, Baron Sinj, 1 B.I.IL.(A. C.L 
164 (18€S). K. e . 10 W. R., 193; diarml from in 


BhHanalli x. Jioodhia, 12 B. L. R.. 336 ! s. c , 20 
Soth ,65, and m J)tnonol/t x, liarrynoTaiit, 12 B. 
L. fe,, 349 : atfjmed in Gotind Chvnder x Doerga. 
pfrxoHi. 14 B L R..337. s. c., 22 Suth , 248 . 
Saahtt .VoAun t. Aukhil, 25 Suth., 232 (1876): 
FnlarnBi \ .Voravaaa, 2 If., 19 (1877). 

(6) CiiptthrKto Coxiiit T. Gaxjapershad Gotata, 
6 Moo. 1. A., 53 (1854) ; LaS X. Loch 

Singh, G I. A , 233 (1879), a. c., 5 C. L.R-, 
4T7 (1879). also Betr A oral* v. Tttn Couret, 
1 IV. R . Ilf, (1864). (Sait by mfinber of jont 
fainily for share of joint property: plaint 6tahD5 
property to be joint ; admission by defendant 
that at one tin e it aas joint : held that onun 
on the defendant to prove separation ] 

(71 Ltutmon Roic •?. MuB'r Boir, 2 Kn , 60 ; 
3 tv. R. (P. C ), 67 (1866) ; Ftdrv r. Dogmoni, 
Mad. Dee. of 1860, 8; Janoltt Datee x. Bisto 
Komal. Marsh., ! (18591. 
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Jamily and tlicrc is an admitted nucleus of family propcrty.(l) ^Vlle^cas in the 
ease of a family governed by the Daynhliaga there is no jointne«s in property 
between the father and the sons, if property in dispute is acquired in the name 
of one of several brothers during the life-time of their father and is in possession 
of that brother the harden of proof in such a ca«c rest.s upon the party \sho 
asserts that the property in reality belonged to tbc {atber.(2) The wives and 
mothers of the members of a joint nnduided Hindu family, so long as they 
continue to live in tbc family and arc supported out of its income, arc just ns 
much members of that family ns their husbands and sons. So far ns the ordin- 
ary and usual course of things is concerned, the practice of making henami 
purchases in the names of female meml)er.s of joint undivided Hindu families 
IS just as much rife in this country as that of making such purchases in the 
names of male memhers, and the presumption against separate acquisition is 
no less strong in the former case than in the latter (3) But, if it is neither 
proved nor admitted that the family arc living together or have their entire 
property in common, n plaintifl seeking to recover property as ancestral estate 
must prove the title set up by him (4) And, if it Ls denied that there ever had 
been any family property or admitted that tbc defendant was not the person 
in pos'cssion of* it, the plaintifl would fail, if he offered no evidence whatever. 
Where a Hindu, who had a son and that son’s son living with him, made a gift 
of hb property in favour of tliat grandson, and in the deed the property was 
described as sell-acquired, and the deed was attested by the son, who was 
shown to have had knowledge of its contents, it was held that these facts led 
to the inference that the property was self-acquired (5) 

In the undermentioned case it was laid down that a person suing for n share 
in joint family property must show, not only that the property is joint family 
property but also that he has had possession of his share or received payments 
on account of it within twelve years (0) And where the plaintifl admitted that 
certain properties were not acquired by the me of patrimonial funds, and the 
defendants had not acknowledged that such properties were acquired by any 
joint exertion of the plaintiff, it was held that the mere circumstance of the 
parties having been united in food at the time of the acquisition, raises no pre- 
sumption so as to relieve the plaintiff from the onus of proving lus averment 
that he had a joint share and interest in the acquisition (7) Also where the 
whole property is self-acquired, the onus probnndi will lie on the person seek- 
ing a share and alleging that the estate is joint (8) But where a member of 
Hindu family sued for a division of the family estate and admitted in his plaint 
that he took possession of p.art of the family property and had for sixteen years 
lived separate, it was held that the onus lay on him to prove that the circum- 
stances under w hich he became possessed of hb portion of the property were 


(1) Pranhi’lo v 20 Soth , )S8 

(1873). Mool,> Lilia t. GoktJias’. 8 B . IH 
(I8S3) , Lakthman v Jamnabai, 6 B , 225 (1882) 

(2) Baroda Protad T Mahananda Koy, 3l C , 
418 (1001) Tho lieadnotc of thu cue u mcor- 
roct in itfttmg th&t the prriamption was held to 
be generttUy in»pplicablo to joint fAmilie# Ror- 
emed by the DivyabhABA In this cate there 
WAS not Joint ownership between father and sens 
AS there might hare been between the sons tbem- 
•elres on the death of their father , and »« A'^ar- 
londa* Dharajn4ey t. Oanjabai (1908), 32 B , 
479 (dilTerent hindi of joint family). 

(7) Cknyider Xalh v. A'nrfo A'om«f. 15 W. It , 
357 (1871); followed in .Voiin Chaniff v lAokk 
baia Daix, 10 C , 686 (1894) , r. ante ” Btnami" 
p. 531. 


(4) Banaoo v Kuhtt Bam, 3 C.. 315 (1877). 
06ioyC*«y«v Oobtnd CAwni/er, 0 C , 237 (1882) . 
Toeifty Da* t. Prtm/t TrKUmdat, 13 B , 61 (1888). 
(Vnleea there is an admitted noileus of family 
property, the onus of proof lies on the claimant.) 

(5) Aeffwij'f Ranzhod T. Becaaji Sasarvanji 
(1908), 32 B . 512 

(8) Ootaam Daaa \ £>rcio Koomarte, 12 B. L. 
R , 219 (1873) 

(7) Kuiort* Lott t CAurnmun Loll, 8. D. U. 
(1852), 111 . see SSiu GoUm t Boron Binyh, 1 B. 
I. R (A C), 161 (1868), orernilcd by Tarii 
Ciaadtr Joyt-bur Cbunder. 11 B. L. R., 193 
(1873). 

(6) SoobJifdtr Doatft v. Bdanm D'xcan, W, R , 
Sp Ko.. 67 (1862). 
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consistent with bis statement that the family remained undivided (1) And 
where a member of a joint Hindn family left the family liome and started a 
shop with funds of his own admittedly non-ancestral, it was held that any 
member of the family claiming to have a share in the shop must show by cleat 
evidence that he was in some way associated with the business so as to be a 
partner.(2) A property acquired wthout the aid of joint funds or joint exer- 
tions may become joint property by being thrown into the common stock ; 
but those who allege this must prove it (3) 

A Hindu family admitted or shown to be joint is presumed to continue 
in a state of union ; and, therefore, where a plaintiff alleges that the property 
has been divided and has by partition or otherwise become separate, the pre- 
sumption bemg the other way, the onus is on him to prove it (4) But where 
there has actually been a partition, the burden of proving a re-union is on the 
person alleging it,(o) and to cstabish it, it would be necessary to show not only 
that the parties already divided, lived or traded together but that they did it 
wth the intention of altering their status thereby. Separate residence is not 
of itself conclusive or even strong evidence of partition.(6) 

Similarly, after a general separation in food and partition of estate, if anv 
one of several brothers comes into Court alleging that a particular portion of 
property originally joint continues to remam so, the onus of proof will lie on 
liim (7) ’Where the plaintiffs by their own evidence destroyed the presump- 
tion that the family was, at the commencement of the suit, a joint family, it 
was held to he upon the plaintiffs to prove a separation at such a period 
would entitle them to the relief which they sought (8) Where the plaintiff 
admitted that there had been a previous partition under which lands sued for 
liad fallen to the defendant, but alleged that the partition was only a tempo- 
rary one and that it had come to an end, it was held that the onus lay on the 
plaintiff to prove his plea.(9) A fortiori, .where there have been admitted self- 
acquisitions and an actual partition, if one of the members sued subsequently 
for a share of the property left in the hands of one of the members os liis self- 
acquired property, alleging that it was really joint property : or if a member 
of the family admitted a partition among some of the members, but asserted 


(1) Somanjowla t. nharmnnjoiiJa, I Bom. H 

C. R., 43 (1803) . «« also cases, pnrf, roc. “ Self- 
aciaisition,” end for » recent in which k 
large nnmbep of authorities were reeiewrJ, the 
eridencc beine held to estahlish eeparalion, 
see Ram PeriJiad t. JCetr, 30 C., 231 

(10021. 

(2) Ri/hit Ram t j;oAoniof,25P.R.(1900) 

(1) P\agufa* r. ToUram. 7 Bom I» R IS# 
(100^1 

(4) Chifiha T, Mthim Loll, 11 Moo I. A., 380 
( 1867) ; Ram Chvndfr T. Cfivndtr Coranor, 13 Moo 
t. A , lOS (1809) i Pfanhthtn Patit ». AforAopiw 
Mohus Foul. 10 Moo 1. A , 403, 4« (1865)} JiiU- 
ama Kali-hier r. Raja oj 5Jiio?oiijo. 9 Moo. I. A , 
639, 543 (1863); Roa t MulltT Row, S 

W. R.. 67 ; s. c . 2 Knapp’* Rep., 60 (1820) P C 
[Di* o»iM of proof IS on the party »eetmg to cTccpt 
anr property from the general role of partition, 
arcording to Hindu lau.] RttfvmUar Strrar t. 

Daunt. 3 W. RI. 31 (1865); Ilkytga. 
hHtiij Mutatn V /Xofflun .Vfsrrp, 24 \1. B., 363, 
Amni .^ olA T. Court .V«/A, 6 B. I. K . 232 (1870) ; 
CiKum'/Aur Strrar t. Soorodiung Dautt, 3 B. 


R , 21 (1865) .VvB .1/oAlfli v. Sondamontt Daher, 
3 W I! , 31 (1865) . Cooroo Pn-fhod r. Ktlte Per- 
thad.HW R. 121 (1866) Tnrlothva Rarj r. Rm- 
litken Ro<,. 5 U R , 214 (1865)! 3 B 7. R- 
(P. C ) 41 Pril A'oer y Mahadto Ptrthad. 21 I. 
A , 134 (1804) B r . 22 C , 85 i Ram Ohxlam v- 
Ram Btknri. 18 A , OO. 01 (ISOS) 

(5) Prankm^htn i .}fotkoarfima?ina. 10 Aloo 
I A .403 (1865), s r , 4 Siith. (P CO. H S 

t Rnnaram 7 Sath . 35 (1867): Ram Ifari T. 
rra.reM,7B L R . 336 (1871) : c., 15 Snth , 

442 1 enin/o Copaia \ RalAmi renlanm, 3 B. 
I. n (I* D. 41 (1869). DallmJ'tn Dot X. Ram 
.Vuro.a - c \\ , 5-8 (1903). 

(6) Ranganafhn Ran ^orayara’anti A’oiVIer 
(lOORj 31 M . 482. 

(7) Ram Gohtnd \ l/oAttn AH, 7 \\. R. Of* 
(1807, 

(8) Ram GMam Ram lithari. 18 A . 90 
(1805) 

(9) Ckvm y. Ilvn Kalh. S C . 72 (1881) . 
a o , 10 C L R., 81 i see l/ndo’j Roth t. 3Mo- 
Sarniuu Rib’t, 20 C., 295. 
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tliat tlic others had rcnialncd undivided, the onM» would lie upon him to make 
out such a ease (1) 

The general presumjition being that, where there is admitted to he some 
propertv, such property is joint family property, the o«ui lies on the member tion. 
of the famil}* claiming property ns self-acquired to prove it.(2) If one of the 
members of the family is found in possession of any property, the presumption 
would be, not that he was in possession of it as separate property acquired by 
him, but as a member of the joint family.(3) On the other hand, if the pro- 
perty is admitted to be originally self-acquired, but stated to have been thrown 
into the common stock, this would be a very good ease, if made out ; but the 
onus of proving it would be he.avily on the person asserting it.(4) In a recent 
case(5) for partition of property alleged to be the property of n joint Hindu 
family of which the plaintiff was a member, it was held that, ns the defendants 
set up their separate acquisition in a amt for the partition of n joint famil}* 
which admittedly was possessed ns such of some property, the presumption 
was that the whole of the property of each individual belonged to the common 
stock and the burden of proving separate self-acquisition lay on the person 
asserting it. t\ ante, “ Joint "pToperty." 

Where after the death of a Hindu widow the plaintiff claimed, as the 
versionarv heir of her husband, certain ptopcrtics, some of which were inheri- 
ted from her husband and some acquired by her after her husband’s death; 
held that there was no presumption that property acquired by a Hindu widow 
after her husband’s death forms part of his estate, and that the plaintiff must 


(t) Sinjh r C}>*ittrdSartt £in^A, 0 Suth.. 
MS (18S8), halloo r. KatUt Ram. 3 C, 3I.S 
(1877) , Radh* Churn t Rrtpa Sindhu, 8 C , 474 
(1879) ; Olh«y Churn r. GoUnd Chundir, 0 C., 33> 
(1883), Batii Rri3hna r CAinranaii, 13 C. 283 
(188S) : Vinndra Saratn r. Oopte Noth, 8 C.. 817 
ll883). In the tvo latter cmm it t«9 held that 
the mere fact that one member of the femdy bad 
(epsrated from the Joint etock raurd no prr- 
Stunptioa that the other memben had feparated 
inter it, disaeoting from Radha Churn v. Kr^pa 
Stndhv, 5 C., 474 (1879). Maine's Hindn La«, 
6th Ed., I 291. Rte conrerge care Krutnappi 
Chetty T BaiTvoficamy lyrr, 8 3Iad H. C . 25 
(1876). 

(2) Fanumufa rentayamah t. Bonchia i’tn- 
londora, 13 Jfoo. I A.. 333 (1870). Rampershop 
Ttuiary v. Sheochum Das, 10 JIoo. I. A , 490 
(1866), Latla Bthartt t ImHo ilodho, 6 W. 
R., 69 (1860) . Meo Rutlun v Govr Bthorn, 7 W 
R , 449 (1867) , Radha Rumm r. Phooi A'i<mar«, 
10 W R., 28 (1868); AVmonty Shooya v. Ganjn 
A'aratn, 1 W. R.. 334 (1865) , Cmltea Chum r 
Bhajoiulfy Churn, 3 W R., 173 (1865). (Soil for 
ehare m joint family property : denial that 
property was joint vithin period of limitation, 
and allegation of separation, ffdd plamtifi mnrt 
gl.ow joint enjoyment within the period of limi- 
tation, which harmg been done, it lay on defend- 
antg to prove the alleged aeparation.) £ipro 
Fmhad V. Rtna Daytt, S W. R. (1865); £<«*»« 
J/oliun V AuIAiI. 25 W. R., 232 (1876), Veda- 
ttdft T. A’crayana, 2 M., 1 (1877), Chand lluree 
T. Rajah XoTtndra, 19 W. R.. 231 (1873) . 31<x/f 


Litta «. Goluldny ) «/fo. 8 H,, )64 (1863) . Anund'i 
3Mun ▼ l^mh, ] MarelL, 169 (1862) , Sidapa r 
Pamalonty, Morris Uati S*ngh t Dabte 

Stnjh. 2 K.-\V 1’, 308 (1870), Jodoemonty 
Battre \ Gangadhur Stai. 1 Boolu , 600 (1666) , 
Bamtt Singh \ Bhurfh SMtgh, 1 Atto H C>, 162 
(1866), S'und Ram v CftooToo, I Agra It C., 255 
(1866). Muriinjh Dost Aarain £ 09 , 13 X AV 
P . 217 (1871) , DaUr Subhax y Shto Bast, 1 Agra 
P C, 283 (1666) (Admisatnn of property bemg 
joint anreslral. throne the burden of prormg 
rxcloeire and adrerac piesiMion beyond limita- 
tioa on tbe eharcr refoeing to admit other hem ) 
Goptthndo OostaiH v Gungaptrsaud Gosoin, 6 
Moo I A , 53 (1854) , Chand Hurts r. Rajah 
Korendra, lOW R , 231 (1873). Xuronttlh Dost t, 
Goda Kalila, 20 (V R . 342 (1673) . [Suit for po9- 
eeseion of land under a pottah issued by eldest 
member of joint Hindu family , onus of proving 
eldest brother's right to give such title is on the 
plaulifi ] JfaMun Loll v £on» LoH, 3 C W- X., 
134 (1898) [Presumption that business was 

atavted with funds of jomt family rebutted J In 
I tnayat Kurstnyh v. Bnltn Ooi\ni, 25 B , 367 
(1900), m w-hich the defendant pleaded sclf-ac- 
qnisrtiwl and limitation, it was he'd under the 
nieumstances of the ca°e that the onus lay on the 
plamtiSs. 

(3) rnrul Chawfrr v Jogt'hur Chundtr, II B 
L. n . 183 (1893). differs from BhUanath x Ajoo. 
dhta, 12 B R., 338 (1873) , s. c , 20 Suth . 248 

(4) Mavne'a Hindu Law, } 291. 8fh Ed. 

(5) Ranita Loll x. DtH Das. 22 .V. 141 (Ik'O). 
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start his case with proofs sufficient to shift the onus, proof at least of facts from 
which an inference can ho diaw’n.fl) The proposition that when a widow is 
found in possession of property of the acquisition of which no account is given, 
and it is shown that her husband died possessed of considerable property, then 
there is a presumption of law that the property found in the widow’s posses- 
sion was originally that of her husband, is, according to a recent decision of the 
Privy Council, inconsistent with the general rule that he who claims property 
through some person must show the property to have been vested in that person, 
a rule which is as equally applicable to movable as to immovable property.(2) 
A person claiming under a deed of gift from a Hindu widow, which recites that 
the property to be conveyed was stridhan, must prove this in order to succeed 
in his claim (3) Similarly a Hindu widow seeking to exempt property from 
liability for her husband’s debts, as being acquired by her sindhan, must prove 
it.(4) 


Aiienauo^' If a Hindu widow mortgages or alienates property which in the ordinary 
by widow, course would descend to reversionary heirs on her death, or escheat to the 
Crown, the onus is upon those who derive their title from her to show that such 
alienation or mortgage w’as made with the consent of tlie immediate heirs, (5) 
or for purpose for which a Hindu widow is by Hmdu law competent to charge 
the estate, (G) and as between the widow and the person dealing with her, the 
transaction must be absolutely free from fraud and must be shown to have 
been entered into after the fullest explanation to her of its nature and conse- 
quences.(7} The consent of the next reversioners at the time of the alienation 
will conclude anotlier person not a party to it, wjio is the actual reversioner upon 
the death of the widow Ordinarily the consent of the whole body of persons 
constituting the next reversion should be obtained, but there may be cases in 
which special circumstances may render the strict enforcement of that rules 
impossible (8) Acts of alienation by a Hindu widow for pious and religious 
purposes calculated to promote the spiritual welfare of her deceased husband 
arc no doubt valid, (D) but acts of alienation for her own spiritual welfare, or 


(1) DaXhtnn Kali t. Bhaltachnrn, 

i r w. N , 197 (iss:) 

(2) JJtuvit ffun \ Iniiarpot Stugh. 4 C W. N.. 

1 {18901 

(3) CAundtr iiontt r. Jogliurn Sirrar, I W. 
R , 107 (1804) [RffenTd to in Pol*«»o K<Ji x. 
Jojndtthuar Bfiitllarharjtt, 2 C W. N., 199 
(1807)1. Bineiaur CTluclrthtt/g x Ram Jog, 

2 W P. , 320 (1803) 

(1) Bratomnhun Mgditx RaJia Koomartf. W 
11 , eso (1864) 

(5) Chimdrr Mnnie x. Joglittn Sirtor, I 
n.. 107 (1804) 

(6) Mavni*'* Rmdu Law, } S94; Catolg IVn- 

in/o T. CcUielnr of ManJipatam, 11 Moo. I. A.» 
010(1807): If) W. P.. (P. C),47;ai»d o/ 

Matv!ipa/amx. CaitiZ^ 8 Sloo I. A,, SOO 

(1801);2AV P» (P. C.). 61 ! T. Gofoflf 

rAKfldfr, ISMoo. 1 A , 209(1869), < c.. 3 B L. 
R. (P. C.), 87; 12Siith (P. C), 47 ; A'rfi Coomor 
V. Rom Daa'.W, R., 1.33 (1884); /iMwiralS Roy 
■i. LoR BaSadoor. 1 W R.. 247 (1861); Bom 
lihone X. Uhantt Dalff, 2 W. B., 123 (1865), 
lJl,oi>d‘> Kom'haitdra v Baltniina Gahiad, 8 B, 
I9» (IASS); Baltmaa DhauUotar x. RaJAalmi^ 
II n, OnO (I8S7)' Raayilbliai Kalgaiiditt t* 
I i./iynt I mAhk. II B. 600 (I8B7)S ilaiomtd 

i.‘ .S4».rulrflM. J» W, It , 409, Ran 


Kvrvn x. F'tat Altt, 10 15 L R , 112 (1871) s « C., 
14 Moo I A . 176 (Thoro ig no doabt that 
those wkio take security from a person having 
only a jimited power to grant it, are boanU to 
show, prune? /acie at any rate, that the money 
^as raiRed for a legitimate purpose ) 2 lohima 
CAatidtr x. Ram Ktshore, 15 B L. P. , 142 (1876). 

The extate of a Hindu family, in which, after 
the death of the father and bis widow adaushter 
held an mterest for life, comprised a family trade 
earned on by a manager on her account. Ilild 
that the restriction upon her power to abenafe 
remained the same, notwithstandmg the trade, 
without being relaxed on that account It is 
for the plaintiff to state and prove all that will 
pve vabdity to the charge. Sham Sundar v. 
Ar*Aa« AW. 21 A . 71 (1898). 

(7) ilahomtd Aihruf x, Bnittwarrte Dtuatt, 
I8W R, 428(1873), [The abcnation by aHmdn 
widow of a portion of her estate in order to enable 
her to make a pilgrimage to Gya to perform her 
hneband's tradk was held good and proper.] 
BhagutU Dgal Stngh x, BeVi Bai/al Sohu 
(1908), 38 C . 420. 

(8) Bwjranyi Singh x. ManalnrnHa Bolah 

Singh, V C (1007), Tmes L. R c. 24, p. 46. 

(9) raran Dai x. Jat Xarain. - A.. 482 (1892). 
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that of persons other tlian the dcccasetl owner, will lie \pid.(l) A dauphtcr 
who takes her father’s property on the death of the widow m default of n son 
takes the inheritance with n qua!ifie<f power as rep-irds nlienation, in respect 
of which she is in no better situation than the widow. On tlie death of the 
daughter, tlic heir of her father succeeds ns his heir, not ns her lieir.(2) Tiie 
lender to, or purchaser from, a Hindu widow* is, however, not hound to see to 
the application of the money. It is sunicient if he satLsfied himself ns to the 
necessity for the loan ; hut he does not necessarily lose his riglits, if upon bond 
fide inquiry he has been deceived as to the cxLstcncc of the necessity which he 
had reasonable grounds for supposinc to cxLst.(3) Rutn recitnl in n ])ond given 
for money borrowed by a Hindu widow is not sufFicicnt evidence of the fact in 
a suit against the heirs or m a suit to charge the estate ,( 1) neither is n recital 
in n deed of sale sufTicient evidence of the existence of the nece«sitv.(5) In 
a case where a Hindu widow sued to recover a share of property nlleged to 
have been inherited from her husband and niortg.sgcd by her husband’s brother 
and sold under a decree obtained on the mortgage, it was held that the ohms 
was on the brother (defendant) to show that the phamtifT had derived anv 
benefit from the money It was sufficient for the plamtifT to prove her title (C) 

Wlicre a voluntarj* transfer by a Hindu widow is flllegcd, the burden of proving 
that it was a free gift, made with knowledge by her of her rights, is on the 
donee (7) In the ca«e of alienation by one of two widows the burden of proof 
was held to be on the plaintiff to prove that tlie other widow did not consent 
to the sale (8) The consent of the daughter to the alienation of immovable 
property b^' the widow does not raise a presumption of law that the purpose 
for which It w as made was proper nor is it any evidence of the propriety of the 
transaction (9) But consent of some only of reversioners may be evidence of the 
propriety of tlie transfer \Micre in a suit by reversioners the consent raises 
no presumption that the sale was necessary or proper, the onus of validating 
the sale lies on the defendant (10) 

^Yhcfc a guardian of a Hindu minor (who is often the widow mother) Law: 
alienates or charges the estate or any portion of it, the onus is on the mortgagee Alienation 
or person relying on the charge to show that there was a necessity therefor, 

’ ‘ ’ ’ ' ' ' * that the transaction was for ^“**‘'^**“* 

1 power of the manager for an 

alificd power , it can only be 
exercised in a case of need or for the benefit of tbe estate. But where the charge 
is one that a prudent owner would make in order to benefit the estate, the bond 
fide lender is not affected by the precedent mismanagement of the estate. The 
actual pressure on the estate, the danger to be averted or the benefit to be 
conferred upon it in tbe particular instance, is the thmg to be regarded. The 
lender is bound to enquire into tbe necessities for the loan and to satisfy himself 


O) Den PeriJird \ Lujoo Roi/, 20 W R., 120 
(1873). 

(2) Ran Gopol t BuUodtb Dole, W R . 3S5 
(1864) : Ran Perihad v. Xajbunjihei Kooer, 9 W. 
R.. 501 (1868), Amar Nath v Arhhan A'uar, 14 
A., 420 (1802) [It must bo ot Ifftst *b(»»n th>t 
the gTftnt<H! ttas ’ed, on reasonable grounds, to 
beliere that there was a legal necessity for the 
alienation ] 

(3) Kameiirar Perihad T Run Bahadur, 6 C , 
843 (18S0) . 8 C L. R.. 361 , L. R., 8 I A., 8 

(4) Stml’er Loll v Juddoobuni Suhoye, 9 W 
R., 235 (1868). 

(5) Railulhei Debia v. Oolod Chuitdrr, 12 W. 
R. (P. a), 47 (ISeO) . 3 L. R. (f. C.), 57. 


(6) Srttmully v Lvkhtt A’orain, 22 W R . 171 
(1874) 

(7) Dm Knar \ ilan Keur, 17 A. (1894) 

(8) dtdhadeiapfa \ Baeaijoada. 7 Bom L R . 
258 (I90S) 

(9) Bepen Rehari Kundu i Dur/ja Charon 
Banerji (1908), 35 C . 896 

( 10 ) c\and% Sinjh r. JangiSinjh, 8 O. C., 21 

(11) ffaaooman Perihad t Musiamut Balooee 

6 Moo I A . 39’, 423 (1856) . Konirar Doorga. 
noth ▼. Ram ChanJer, 2 C., 341,351 (1876), 
Bemala Dome u. 3[ahvn Dniiee, 6 C., T92, 797 
(1880) , Aalto Banieedhar T. A’vnioar Bindeitree, 1 p 
M. I. A,, 454 (1855), Karagan v. Pclit%{iJ Agent 

7 Bom. L. R.. 172. 
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as well as he can mtli reierenceto the patties with wliom lie is dealing, that 
the manager is acting in the particular instance for the benefit of the estates. 
If he does so enquire and act honestly, the real existence of an alleged sufficient 
and reasonably credited necesaty is not a condition precedent to the validity 
of his charge, and under such circumstances he is not bound to see to the 


has acted »na?a fide, he will not be affected, although it be shown that with better 
management the estate rtnght liave been kept free from debt. “ Money to be 
secured on an estate being obtainable on easier terms than a loan which rests 
on mere personal security, the mere creation of a charge securing a proper debt 
is not to be viewed as mismanagement The purposes for which a loan is 


wanted are of' ' ’’ ’ ’ an 

rarely have, u id 

rightly directir ed 

honestly and he 


has himself been ueceivea. A n-nuei oi money may ieHsouainy ue expected 
to prove the circumstances connected with his own particular loan, but cannot 
reasonably be expected to know or to come prepared with proof of the ante- 
cedent economy and good conduct of the owner of an ancestral estate 

If, therefore, the lender proves the circumstances of his own particular 
loan, so as to show that he acted honestly, that he made due and proper enquiry 
and that he had reasonable grounds for believing that the transaction was 
for the benefit of the minor and his estate, he will have sufficiently discharged 
the burden cast upon him. Beyond this it is not possible to lay down 
any general and inflexible rule as to the person on whom should be placed the 
burden of proving that any particular aUenation was bond fide. The presump- 
tion. proper to be made, mil vary with circumstances, and it must be regula- 
ted by and is dependent upon them In Maiabar law there is no presumption 
that every debt contracted by a larnawn of a torwo^ is for the uses dr the 
taricad and chargeable on the tarwad estate. It is for the creditor to show 
that the karnavan had authority from the laricad to contract the debt.(2) 


(I) llunnoman Periha/i v BabcMt, 

a Moo. I. A , 425 (1858) ; Padba Anhort Jltr- 
loan/arj Gnu, 7 W. R , 23 (1867) , Field*# Eridmco 
Act, 472 j A'ooiMiivir PtrthaJ r Kant Bahadonr. 
8 I, A , 8 (1880) ; a C , 843 , 8 C L R . 361 
[Their Lordships that tbej had appbrd 

these pnnriplrs to the, eaw of a manager of an 
Infant, alienations hy a Midow, and to transac* 
tions ill which a father. >n derogation oftbe rights 
of his son under the MitaWsbara law, haa made 
an alienation of ancestral {amilr estate] , JUuJdt* 
Mohan ri KauM LaB, L P. , 1 1. A., SIS (1874), 
U B. L R . 167 : 22 W R , 66 [Decree u eei. 
dence of necessity to protect a purchaser at an 
executl0D4a1el , Ba’nny Sahoy v. JfatUra Chotn- 
drain, 22 W, U., 110 (1874); /loop Barainr. 
Quityadhar Vtrthad, D IV. R., 297 (1888); A’nnd 
Coomoe t. Gu nja Ptrihai, 1 0 U . H.,M (1868) , Loo- 
loo Binoh V. Biitndra Laha, » U ■ IL. 364 (1807). 
fUoorsn La ir v. 0 tV. R., 149 flSU} 


irooma Churn //oradAtn .Uoioomifn/. I 'V 1’. . 

(1864) . A’orciB r. Lalla Kam. 2 IV R., 

392 (1865). fPrijda y A'nmtfr, 2 Bom U.C R, 
369 (1864) , 5«ru5 ^^aratn \. Mini GoUnd, II B 
L. R (App ), 29 (1873) ; Runjttl Ram v. ilaho- 
"I'd iron,, 21 \V. R , 49 (1874). [Digging a 
tank, although a great cony rnience, is not a legal 
netcssity]; .UalAcporn Dais T Ktanoo Bhartt, 
21 \V. R . 287 (1874) [Suit by minor to set aside 

alienation by guardian ; purcliase-jnoney applied 
to minor’s benefit . refund by muior of the pur- 
chase-money less the rents and profits received] , 
SiXAer CTund v. Dulputlij Sing, 6 C., 363 
(1879). 6 C L R, 374 [Sale by guardian 
•ladcr Act XL of 1858 ] 

(3) Katlt Mannaityar T. Fayana Mxdhan, 3 
il , 4S8 (1881), As to the evidence required where 
there has been a loan for hiimly puq'ofca. see 
AViiAsa V. Vatudt,, 21 B.. 8il3 (1890 . 
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In tlie undermentioned ca«e(l> estate oi a Hindu family, in wliicli, after 
the death of the father and his widow, a daughter held an interest for life, com- 
prised a family trade, carried on by a manager on her account. It was held 
that the case o{ a widow or daughter under such circumstances dificrs from that 
of the manager or head of an undividctl family who manages an ancestral 
trade. It is for the plaintiff to state and prove all that will guc validity to 
the charge. The principles laid down in lltinooman Vershad Pandai/s case 
apply to the alienation of property by the rfc /ado manager of a Hindu endow- 
ment (2) In a suit for possession of land in virtue of a poftn/t issued by the 
eldest members of a joint Hindu family where the other memhers dispute the 
claim on the ground that the lessor, as one of a joint family, could not give 
title to the whole of the land, the onus of prosing the eldest brother’s right to 
give such title is on the plaintifl.(3) 

Property devoted to religious purposes is. ns a rule, inalienable, but it isHinUaLaw 
competent for the scfcait of properly dedicated to the worship of on idol in his by*8?ba{t^° 
capacity as schnit and manager of the estate to incut debts and borrow money 
for the proper expenses of keeping up the religious worsliip, repairing the tem- 

K lesor other posscs-sions of the idol, defending hostile litigious attacks, and other 
ke objects. The power to incur such debts must be measured by the existing 
necessity for incurring them.(4) The authority of the schait of an idol’s estate 
would appear to be in tliis respect analogous to that of the manager of nn infant 
heir, dchned in the case of llunooinan Pershad v Munra] J\ooniccree.{^) 

Judgments obtained against a former achait in respect of debts so incurred an 
billing on succeeding stbflits (G) 

^Yhe^e it is contended that property has been inalienably conferred upon HmuuLaw 
an idol to sustain its worship, the onus probandi lies upon the person who sets 
up this case (7) ^^^lc^c the possession of the legal heir niter the death of the 
widow is prevented and the usual course of inheritance changed on the ground 
of an adoption having been made, the onus is upon the party setting up that 
title against the entrauce of the legal heir to prove the adoption, both as regards 
the power of the adopter to adopt and as regards the fact of the adoption, if 
it be questioned • and not upon the heir suing to prove its invalidity, even 
though he alleged fraud and adduced no evidence in support of it (8) Adop- 


(1) sham Sun'Iar ▼. .IcAAoil Kuar, 21 A, II 
11893). 

(2) Shea SSaniar v. Bam Sh€aal, 24 C, "7 
■(1896). 

(3) Xurmath Do»i v Cmia ATriif/j, 20 W. R. 
312 (1873) 

(1) Msyne's Ilindu Law, 5 397 , Ku- 

mariT OolapChund, H3. L R ,450, 18S (1875); 
a (.21 A , 115. Kalee Churn t Banthre 3 Io. 
hun. 15 W R , 330 (1871). AABJalrtonri t 3Ia. 
haderytri, 12 Bom. H C . 2H (1875) . Fijrtdo t 
J/ oAomfi. 15 IV R . 75 (1871) , BaJha Dullulh 
r Jagjul ChunitT, 4 Scl R . 151 . Shihrfourrt 
Dthvi T. ilothotyranalh Acharfit, 13 Sloo I. A , 
270 (1860). 8 c. 13 W R (P C). 18 (1869), 
Jvjjtsicar T Boodra Kara>n, 12 W R , 

200 (ISO): Tabhocnuia x Koomar Sham, 16 tt. 
R., 228 (1871). Arrvlh iluaer t. Ju^rrnalh /«. 
Jnaipamrt, 18 lY R , 439 (1672); i/aAunt Burnt 
T. Jha, 20 \V. R.. 471 (1872) Btinirarc 

CAvn/l T. 3Iuddm J/oAtin, 21 \V. R..41 (1873). 
A’arayon t. Chtnlaman, 6 B , 303 (1881), Cct- 
Jtdor at Thana x. //on 5>lara». « B . 516, 554 


( 1882) Skunlar Bharali \ VenLapa A’nit, 0 B., 
422 (1685). Joy tall \ Oo»o>n Bhoriun, 2) 
IV R. 334(1874) 

(5) 6 JIoo I A , 303 Rt p 423 (1856) , Koan. 
irar Dooryanalh t Bam Chundtr.i I A , 52 Cl 
H876).«. C.2C.34J 

16 ) /'rQ«iiiiii9 Aumort v GUab ChunJ, 14 E. 
L. R . 450 (1875) . 1. I*. , 2 I A , 145 

(7) A'ooatrar Dooryanath x Bam Chumlrr, 4 
I A , 52, 61 (1876) t c , 2 C , 341 

(8) Fartnt Cioron \ SaroJa Sundart, 3 B. L. 
R (A C), 145, 169 (1860). b c . 11 \V. R , 36?. 
Btsmtiur Chtttxrbully x Bam Joy, 2 W R . 326 
(1663). Bampniap iliutrx i'jhjak Miutr.Z 
C- L. R (1878) , nnd see liar Dyal x. Boy Bruhto, 
24 W. R, 107 (1873). [Deals tilth objection 
that • 110 . pos». miehl apply , Choiedhry Hira- 
sbIoKoA t. Bmjo SuOiiduT, 18 \V R, 77 (18721). 
[Eaetvm of Rdoption admitted! , but *«« alee as 
to fraod , Goomo Proesuitno t. KS ifadhai 2l 
W. R. 84 (1873). IJdar Danx. I>urja’£)<u 
Mundal. 4 C. I. J., 323. 
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as well as he can with reference to the parties with whom lie is dealing, that 
the manager is acting in the particnlar instance for the benefit of the estates. 
If he does so enquire and act honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condition precedent to the validity 
of his charge, and under such circmnstances he is not bound to see to the 
api ”■■■ 

to 

to 

wh. ^ ^ 

has acted he will not be affected, although it be shown that with better 

management the estate might have been kept free from debt ‘ ‘ ilonev to be 
secured on an estate being ohtsunable on easier terms than a loan which rests 
on mere personal security, the mete creation of a charge securing a proper debt 
is not to be viewed as mismanagement. The purposes for which a loan is 
wanted are often future as respects the actual application, and a lender can 
rarely have, unless he enters on the management, the means of controlling and 
rightly directing the actual application : and a bona fide creditor, who has acted 
honestly and with due caution, ought not to suffer, should it turn out that he 
has himself been deceived.** A lender of money may reasonably be expected 
to prove the circumstances connected with his own particular loan, but cannot 
reasonably be expected to know or to come prepared with proof of the ante- 
cedent economy and good conduct of the owner of an ancestral estate. 

If, therefore, the lender proves the circumstances of his own particular 
loar , . > • it he made due and proper enquiry 

and believing that the transaction was 

for will liave sufficiently discharged 

the burden cast upon him. Beyond this it is not possible to lay down 
any general and inflexible rule as to the person on whom should be placed tlie 
burden of pronng that any particular alienation was bond fide The presump- 
tion, proper to be made, ^vlU vary with circumstances, and it must be regula- 
ted by and is dependent upon them In Malabar law there is no presumption 
that ever}' debt contracted by a Aarnai-anof a fancad is for the uses of the 
tarwad and chargeable on the tanoad estate It is for the creditor to show’ 
that the karnavan had authority from the taricad to contract the debt (2) 


(I) Hunonmnit Ptrihad v. 

0 Mon I. A . 425 (1856) , Badlla KtOiort > J/»r. 
lMn] 0 <j Oou\ 7 W 11 , 23 (1867) . r>rla’» E»idMic» 
Act. 472 , A'amMicnr rtrthad T. Ram i}iiAo<r«or, 
8 I. A, 8 (1880): 8 C. 847, 8 & L R.S61 
[Their LorxlahipB laid that the; had api4inl 
tlioe principh* to the caho of » manager o( an 
m(ant, alienaiioni by a widow, and to transac. 
tiuni m which a father, m dcroeation of the righta 
of Ilia Ion under the aiital.fbara law, has made 
an alienation of ancentral faDiitr estate] , J/mMch 
Hohan V KaattM Lot:, 1 . 11., I’l. A . 373 (1874), 
14 D. L. U., 187 , 22 W. R., 66. (IVerce a eri- 
dence of necraiity to protect a porchaier at an 
exccatian.falc]; Duzruitj SaAey T. itaaira C>ow> 
drain, 22 W. lU, 110 (1874) ; A'op Xora'a t 
a«nja.Uur I’trthad, 9 R , 297 <1888), Suad 
CoomoTT. Oun-ja I'trAad, 10 W. ll..M(1868):Z«<»- 
loo fiiaji T. Rt,€ndra Laha,S U. R., 784 (1887). 
rAocraa Kuir v. hahtUairr, 8 \V. K., 149 (1880) 


lloowa Churn v. UaTailhi.n ilojonminr, I U- R • 
H7 (1864) . A aron v. l<Ula Ram, 2 W. R., 

Sai (I8C6) i DayJa v A'annt, 2 Rom. H- C R , 
3«i9 (1864) , Surui .\uraln \ AAeu CUird, H B. 
R R (App), 29 (1877), Run/ecl Ram v ilaho- 
mtd Iforii, 21 \\\ H, 49 (1874). (Dicg'Qg a 
tank, althougli a great conrcnirnce, m not a legal 
iiiecfiaity] , .Uadioorti Vati v. A’canoo BAoree, 
21 tv. It., 287 (1874) [Suit by minor to ect aeid" 
alienation by guardian; purchase-money applied 
to minor’i benefit refund by minor of the pur- 
chase-money Ires the rents and profits rcceiied]. 
Stlhtr Wusd liulptilly Sinj, 8 C., 363 
(1879). 6 C. I. R.. 774 (Sale by guardian 
under A(t .\I> of 1858 ] 

(2) KuUt Jlannadiynr Rayanu ilulhan, 3 
St ,-iS8 (2881) As to the tvidenocftnuired ii’Jirre 
there has K-en a loan for Inmity puq>oscs. ice 
AV«£it<> T. VatudeT, 21 B . 8<JS (18U6 . 
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In tlie undermentioned c.n*e(l) rst.ntc of n Hindu f.nmily, in uhicli after 
the death of the father and his widow, a daughter held an interest for life' com- 
prised a family trade, carried on by a manager on her account. It wa's held 
that the case ol a widow- or daughter under such circumstances difTcrs from that 
of the manager or head of an undivided family who nianagcs an ancestral 
trade. It is for the plaintiff to state and prove all that will give validity to 
the charge. The principles laid down in Hunooman Pershad Pandatj's case 
apply to the alienation of property by the dr facto manager of a Hindu endow- 
ment (2) In a suit for pos'cssion of land in virtue of a poMaA issued by the 
eldest members of a joint Hindu family where the other members dispute the 
claim on the ground that the lessor, ns one of a joint family, could not give 
title to the whole of the land, the onus of proving the eldest luotlicr’s ri'^ht to 
give such title is on the plaintifT.(3) ® 

Property devoted to religious purpoces U. as a rule, inalienable, but it isHJnduLaw 
competent for the fchati of property dedicated to the worship of an idol in his by leb 
capacity as schaii and manager of the estate to incur debts and borrow inonej* * 
for the proper expenses of keeping up the religious worsliip, repairing the tom- 
plesor other possessions of the idol, defending hostile litigious attacks, and other 
like objects. The power to incur such debts must be measured by the existing 
necessity for incurring them (4) The authority of the sebnit of an idol's estate 
would appear to be in tlus respect analogous to that of the manager of an infant 
heir, dchned in the case of Hunooman Pershad v. .Vunraj Koonicerec (5) 

Judgments obtained against a former sctnil in respect of debts so incurred art 
binding on succeeding schads (G) 

^Yllcre it is contended that property has been inalienably conferred upon HinduLaw: 
an idol to sustain its worsliip, the onus probandi lies upon the person who sets aA**??*®®* 
up this case (7) Where the possession of the legal heir after the death of the 
widow- is prevented and the usual course of inheritance changed on the ground 
of an adoption having been made, the onus is upon the party setting up that 
title against the entrance of the legal heir to prove the adoption, botli as regards 
the power of the adopter to adopt and os regards the fact of the adoption, if 
it be questioned and not upon the heir suing to prove its invalidity, even 
though he alleged fraud and adduced no evidence in support of it (8) Adop- 


(1) SAnnt SunJar r Acihan Kiiar, 21 A, 71 
(1898). 

(2) Sheo Shnnlar y Ham Sheiml, f , “1 
(1896). 

(3) Kuronalh Dost t. Coda AWi/<i, 20 W 11 . 
342 (1873) 

(4) Maync’» Hindu Lnw. j 397 . ProtuHno A«- 
Bior.v GolopChund.UJi L R ,450, 458 (1875). 
s <-..2 1 A . 145 . KaJte Churn t Danihtt Mo- 
hun. )5W R . 339 (1871), AlMo/clonrf t Ma- 
hadtrjsrt, 12 Bom H C , 21* (1875) , Ffjrtda t 
MaSomtd, 15 W R., 75 (1871) , AarfAo BuZ/tii* 
y. Jaijjvl ChundtT, 4 Sel R ■ HI ; Shibusourry 
Deiia T J/o(Aot>rn na/A Acharjit, 13 Moo 1 A . 
270 (1869) , g c , 13 \V R (I* C ). 18 (1869). 
Juyjtstcar Bu/lobynt v Roodra Rnraxn, 12 W R , 
299 (1869); Tabhoenusa v Koomar Sham, 15 W 
R, 228 (1871), Arruth Mttaer v JuyyerKolh In- 
drasu'amet, 18 AV. R., 439 (1872). J/oAua« 

▼. A'tuAec Jha, 20 AV. R . 471 (1872) Bumrart 
CAtind T. Muddtn Mohun. 21 AA'. R .41 (1873); 
.Varavon t. CAm/omoii, 5 B.. 393 (1681); CU- 
JtUor of Thana t. Hart Silantm, 6 B., 546, 55* 


( 1882) ShunloT Bhuralt v Vtnlapa XiiiL, 0 B., 
422 (1885), Joy Ball \ Gosata Bhoebun, 21 
W R. 334(167*) 

(5) « Moo I A. 391 lit p 423 (1856). A-oon- 
iror DonryauolA Ram rhunder.i I. A , 52 01 
(1876), ..c. 2 r. 341 

(6) Prosunmo Kumarx \. GUub Chund, 14 R 
L. R . 450 (1875) . L R , 2 I. A , 1*5 

(7) Koonxrur Dooryanalh y Ram Chunder 4 

1 A . 52,61 (1876), g r.. 2 C. 341. 

(6) ror«i.. Charan v Saroda Sundan 3 B L 

R (A C). 145. 159 (1869), g.c.llAV.R. 36s’ 

BstseaturChueltTbaNg y. Ram Joy. 2 AA. r! 3->8 
(1865), Rampretap Mststry V.htlak 

A.t nn objection 

th4t . no. port, wight apply. cWA,y Hsra. 

^ S<^ndur. 18 W. R , H (1872)1. 
[Fartnm of adoption admitted]; but also ai 
to fraud; Oooroo Prottunno r. Xii'UaJha* ->1 
W. R. 84 (1873). Ildar Dost X D^rJ’n 
ilnnial. 4 a L J.. 323. ' 
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tion must be strictly proved, and tire party who claims as an adopted son must 
establish by evidence (a) the authority given by the husband to adopt a son 
to him ; (Ij) his actual adoption as the son of the husband.fl) The fact of 
adoption being admitted and its validity impugned on the ground of incapa- 
city on the part of the adopted son, it is for the party so impugning the vali- 
dity of tlie adoption to establish the alleged incapacity.(2) In a suit brought 
to set aside an adoption on the allegation that adoption is forbidden by the 
custom of the caste to which the parties belong, the onus of proving such 
custom IS on the plnintill.fS) Sec further section 114, fost, sub. voc. 

Adoption." If a plaintiff sues as reversionary heir during the lifetime 
of the widow for a declaration that an adoption is invalid, the onws is on 
him to prove the invahdity.(4) Where a plaintiff sues to set aside certain 
title-deeds, some evidence ought to he given by the plaintiff to impeach the 
deeds : it is not sufficient for him to prove heirship, nor by so doing can he 
throw the burden of showing a better title on the defendant.(5) If a plaintiff 
institutes a suit as collateral heir, the onus is on him to prove his title through 
the common ancestor in all its stagc3.(6) Where the rule of succession as sehait 
laid down by the endoircr of a religious institution was not clear and there was 
no established usage, the onus was held to lie on the person claiming the pro- 
prrty as sehatt, to make out his claim (7) In a suit by a Hindu widow for a 
moiety of'' • • ’ • % t ■< » i ,t , 

husband 
defendant 

defendant set up a icasceutnawToh or will.(9) The Government claiming lands 
as an escheat, which arc admittedly in the possession of the party claiming as 
heir, must show by proof that the last proprietors died without heir. They 
arc in the same position as a plaintiff in an ordinary suit for ejectment and 
must prove their title (10) The natural heirs of a Hindu, who has been taken 
as tllalam into another, family, are primd facie entitled to succeed to the pro- 
perty acquired by the deceased by virtue of his tUatnm marriage, and the onus 
of proving any special circumstances to rebut this claim lies on the persons, 
who raise this plea (11) There is no inconsistency between a custom ofimpar- 
tibility and the tight of females to inherit. The fact of there being a custom 
of impartibility in respect of family property does not take it outside the com- 
mon law, and cannot cast the burden of proving the existence of any particular 
right, as of females to take by inlieiitancc, upon those who maintain it ; for 
where a custom is proved to e.xist it only so far supersedes the general law, 
which, however, still regulates all outside the custom.(12) 


(1) ChnuJhry Pudum \. Kotr Ooieg. 13 Moo. 
I. A., liO <1809). 

(2) A'u<«n» A'limon t. Satiff$ Baiifitt. 30 C., 

099 (19111). 7 C. W N,78i. 

(1) AMM r. B3i Ihraha, 3 C. W. 

N.. 716 (1901). 

(4) Kithortty, Srttnnth It. R , 

461, 467 (I86fl) ; A^utiiforr. ATiip CAaitrf. 

St) A., 197. 

(5) Tneoordfm Ttu^ree r. Ilotnin Kiait. L. R , 
1 I. A . 102 (1874) Si. c., 13 B. L.B..427;S1 IV. 
It , 310 

(6) KrdarnalK v. Protab Cbumdfr, 8 C. 

U R., 238 (1880); » c., OC., 624; A'Ji AMorc 

V, CAunifrr, 18 C., 3l>t (1800), s. C.. 17 

I. A , 159. 

(7) Jcx'A DA.i r (7o/>al AeSarji, 9 a. 780 
(18<t2' i t. c., 11 C. L. R., m i JlMa Ramnluija 


\ SUHpatt, 1 1, A.. 209 (1874) ; (ft «nimdar clftim- 
mg ft customary right to grant confirmivtion of the 
clc<.(>on of a mohunt must prore thccvstoBi.) 

Dat ^ Bunmnlit 1 Scl. Rep., 170 
(1806) , Otnda Pun v. Cihalur Pun. 13 1. A , 100 
(1886); B. c, 0 A, I (The only law to be 
oWrrod is to bo fouiiJ iii cu’tom and practice. 
uhKh must bo proTed ) 

(8) iVuffil CAunrfer v. BvQola Sonrtdurtt, 21 
1\. R, 240 (1674). 

(9) .enloomu Biln li'arii AU, 22 U. R.. 
400 (1874). 

(10) Cri'Mori Lnll v. CormiBienl of litrijal, ' 
IV. n.. 31 ; 1 c., 1 11. L. R. (P. C ), 44 (1668 

(11) Itnmaltnlna v. SuiA/ilil’a, ]2 M., 442 
(1889) 

(13) Pam A'uRtfuii t. J/oAnrani Janti, 7 C. W. 
N., 87 
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Ancestral property v>hic]i descends to a fntlicriinder the Mitakshara law Hindu Law. 
is not exempted from fiabilitv to pay his debts Ikc.'iusc n son is born to him : by father.” 
ancestral property in which the son ns the son of his father acquires an interest 
by birth is Imble to the father’s debt rlf, however, the debt of the father has 
been contracted for an immoral purpose or is of a ready-money character for 
wliich no credit is or ought to be givcn.fl) the son w*ould not be under any 
'prior obligation to pay it and might object to the ancestral property being 
made liable for such a dcbt.(2) As regards what are immoral or improper 
debts ;(3) it has been held that “ sons arc not compclhible to pay sums due by 
their father for spirituous liquors, lossesat play, or for promises made without '' 

consideration or under the influence of lust or wrath, debts due for tolls or 
fines (being ready-money payments for which crcditwill ha^c been given at 
the risk of lum by whom they ought to have been received, ](4) nor generally 
any debt for a cau«c repugnant to good morals (5) The Mithila law’ is the 
same: a son cannot, under the Mithila law, set aside the sale of ancestral pro- 
perty by his father for the discharge of the father’s debt and oust tlie purchaser. 

Freedom on the part of the son, ns far as regards ancestral property, from the 
obligation to discharge the father’s debts can be successfully pleaded only by a 
consideration of tbc invaUd nature of the debts incurred (C) In the above ease 
where the share of the father in the family dwelling-house bad been attached 
by execution under a decree obtained on a bond executed by the father, it was 
held that the onus prolandi lay on the son who, on coming of age, brought the 
suit to recover, not his share, but the ichote property Similarly in another 
case, (7) where the plamtifi attained his majority sc\cn or eiglit years before 
he took any steps to set this purcliasc aside. As regards the oxus of proof that 
assets have come to tlie Iiands of tiie heir, it has been (aid down by the Madras 
High Court that in a suit against an heir for debts of bis ancestor, in the absence 
of special circumstances, the onus is on the plaintiff m the first instance to give 
such evidence as would pnmd facte afford reasonable groundsfor an inference 
that assets had or ought to have come to the hands of the defendant ; when 


(1) 8tr«. n. L.. 166 

(2) CirJSarf Loll T Kan'oo Loll, II A , 321 

(1871) fo11o»fd. Inne» *nd Muttiuimy Ayrr, 
Jf.. dis*<*nting in Foanappa PUlai v Fappti- 
rai/yanjar, 4 M. 1 (1881). *nd m Sii'cwojilnrn 
MudaJt y Purnli Aneri, 4 M . 50 (ISSl) . «« 
A'onomi UniiKMiii t Modhun Jlohuit, 13 C. 21 
(1835) 13 I A . 1 . Zhtndyal LaU » Jwjdttp 

HaToin. 4 1 A . 247 (1877) Bhu^ut Ptrihad r 
Gina Kotr, 15 C . 717(1888). Pannappa PtUat r 
Pappuvayyangar, 9 M . 343 (1885) . 15 I A , 59* 
Sita Ram v. ZaltmSinjh, 8 A , 231 (1886) . lol 
S\n-]h\ Pm A’oroi", 8 A , 279(1886) Jamnay 
A'oin ,Sm1A. 9 a . 493 (1887) , Badn Ptaiad t 
iladan Lot. 15 A.. 75 (1893). Jo^abhat Lalulho* 
y. li, Bhukandas, 11 B , 37 (1886), Chmlaman- 
rao Mthendalt v KathtnalS, 14 B , 320(1889). 
Balu Smgh y. Behan Lai, 30 A . 158 (Slrre 
proof of fithrr being m»n of immor4l »ud 
extr»T»g»nt h*bit» not enough) Khalitul Bah- 
msi, y Oalind Parshad, 20 C., 328 (IS92J, Baia 
T. T.mmo, 7 JI . 357 (1883), CdUctnr of Mon. 
ghpr r liurdat Xarain. 6 C . 425, 433(1879) , «e 
nlio contr* Sodahert /’raijJ T FoUboih Korr, 3 
B. L. R. (F. Bn ), 31 (1869) , *nd Pectidyo/ Lol 
T. Jugdetp A’oroi*. 4 I. .4.. 247 (1877), ote nleo 
Snraf Bmiti t. Shea PntLad, 6 I A., 8S (1 S78) , 

^ s. c., S C., 14S; tee nUo r. LileXmana, 


9 M , 195 (1885). Jamtttjx r Kai'hinalh, 26 B , 
330 (1901) 

(3) A* to immoral debta, »ec Bndnt LaU r. 
Kanlie LaU, 23 U. K , 360 (1875) Luehmt* Dai 
y Ashman Singh. 25 W B . 421 (1676). 8. c.2 
C . 213 . ITo^of Haotein v Xankoo Singh, 25 IV. 
R . 311 (1876) . SUa Ran, v Zalim Singh, 8 A., 
231 (1896) , Mahabir Prashad v Baahdto Singh, 
6 A . 234 (1881). (a debt which was a mere 
money-decree againkt the father personally and 
not a debt which it was the duty of the sons to 
pay), Parman Vast v BhaUra Mahton, 24 C.. 
672 (1807). MtDoicdl y Ragaia Chtth, 27 M.» 
71 (1903) 

(4) Stra. H. L . 166 , #» also ifayne'a Hindu 
Law, { 279, eWebrooUe’s Digest of Hindu Law, 
304. 307 and 309 

(5) 3/«Jl«6ir Prasad v. Bosdto Singh, 6 A , 231 
(1883). 

(6) Cirdham LaU \ Kantoo LaH, 1 I. A , 321 
(1874). 

(7) d^umoaa Den v. Ckoadhry, 3 C., 1 (1877): 
«t* abo Suni Bansi y. Shea Pradiad^B I. A., 88 
(1878) . Itkhrai Da, r. Mahtah Ch/nd, 14 Sfoo; 
I. .K.. 393 (1871) . 10 B. I- R.. 42. (ttTiero fraud 
and conssion were alleged by phmtiff) ; Dana- 
man v. Kanat Chani, 6 A., 193 (1884).. 
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they bave done tLia the owu* is then on the defendant to show that the amount 
of such assets is not snffici^t to satisfy the plaintifi's claim or that he was 
not entitled to be satisfied ont of them, or that there were no assets, or that 
they had been disposed of in satisfaction of other claims (1) The general result 
of these eases would seem, therefore, to be that under the llitakshara law a 
son is always liable for Ins father’s debts, and cannot set aside an alienation 
for these debts, unless they have been contracted for an immoral and improper 
purpose. It is not, however, sufficient to show merely that the father was a 
per5^on of extravagant or inunotal habits. The onus is on the son to establish 
some connection between the debt and the father’s immorahties (2) ^Vhere a 
son seeks to get rid of the efiect as against his interests in the Joint family pro- 
perty of a decree on a mortgage executed by his father obtained in a suit to 
which he was not made a party, the burden of proof lies on him to establish 
that the mortgagee when he brought his suit had notice of his interests in the 
mortgaged ptoperty.(3) Whether the alienation has taken place at a sale in 
execution of a decree obtained against the father, or whether the debt was one 
antecedent to tbe sale,(4) or merely one antecedent to the suit, is immaterial. 
But in those cases, where a person buys ancestral estate, or takes a mortgage 
of it from the father whom he knows to have only a limited interest in it for a 
sum of ready-money paid down at the time of the transaction, in a suit by the 
son to avoiif it he must establish that he made all reasonable and fair enquiry 
before effecting the sale or mortgage, and that he was satisfied by such inquiry 
and believed, m paying his money that it was required for the legal necessities 
of the Joint family m respect of which the father, as head and managing mem' 
her, could deal with and bind the Joint ancestral estste.fS) A Hindu father 


(!) KM'iia Oppi V. rorma, S Mftd. 

C., lei (ISeS) : <«< ftbo Joogut x. KAt 

Chur*, !t5 W. R., 224 (tStS): Msyae'* Hmdo 

L*w, i 2T7. 

(2) ^anamsii >. .Vonoi CAnorf, C A , ISS 

(isa4) • Siia Ham X. Z<Uin Stitjlt, S A.. 231 (ISSSt- 

X. Doitar, 6 B, S20 (ISS2|, 

Singh X Dnj Xarain, 8 C.. 517 (1831); RantKath 
X. lucAnon Eni, SI A.. 193, (1399) ; Kanm 

SiHjh X. B\%p Singh, S7 A . 16 

(3) Ram Xalh x. l/uiman Eat, SI .1., 193 
(18931 

(4) X, Uindhut Chm^dhry, 6 
C., 855 (1880), Lat)<e Sahoy x. Ftltn Chand, 
6 C., 135 (1830); tn aIm Vpcvtvop Tnrory x. 

JjandJijrt^ 6 C, 749 (1331); .4riiixtrAab 

Chftii X, 3lunu<imi Mndoii, 7 )L, 39 (1883): 
r/ditumail Knmat IkuHo! Hundar. 10 Ct, SS8 
(1834) 

(5) Lai Stngh x. Ilm ,Yaro.». 8 A . S79 ( ISWj ; 

«>( aIm, Jicnma >. .Yam .YtUk, 0 A., 493 (1887). 
Srf »l«t> on Iho whole lubjrct. Ih* (oIVntDig 
Raiiamaii I>hU y. AMin Xtnhixt (1370); 8 P. 
I. P... 35ft , Mahat^rr Ptriad t. Eamoyad Etitgh, 
IS I). I- )).. OO: (1873) ; Vmrrtd Xaroia x Jlamti- 
maa 5aA<.y, 5 C.. M5 (I8ft») ; Lmthmou Do** 
(.indhor Choxdhrg. 5 C.. 355 (I6S0): foUowml 
\iy l.angn /‘romuf t. A/ndhia rtrnhaj. 8 C., 131 
(1881) . 9 1- 1’. , 417 ; CiAnrdhmn UE x. Aia. 

g„uar 1>%U. 7 (*. 5S 0831); Sarja ftaaid x. (Ak 
lot, Chnmd. S7 a. 763 (l»»l): EamfSmI Simjh 
Ihg Eentn. 8 C . 517 (1831). (Soit I 7 ooa to 
ttvtxxt |< 0 |irrty mI.) by (ithtr domig km minor- 


ity : burden ot proof on pUintiS to show that 
drbt vu mcarrrd fordWalor immoiAl pnrpote). 
^mbiVo Pntad X. Ean Bahog,Z C , 898 (1881) . 
10 C. L. R„ 505: Mb aUo ShtoPorthad x. Jung 
Bahodmr, 9 C.. 389 (18S1) ; Ram Dull x Mahtndtr 
Pn*od. 9C.,452(18^>) j e e.. 12 C. L. R., 4<M, 
and rimOar cas(> i’n^Ros’ t. Ilvrry Dots, 9 0 , 
495 (1881) . .. c , 12 C. L. R., 292 : Jaadhort lol 
T Eaghviir Ptnhad, 12 C L R , 255 (18S3); 
Ritannik Aofr x.Land2Ior1gagt Bant, 9 C., 8S8 ; 
». c., 12 C. L. R , 574 (1883) ; .TiimciorTa Ptrnhod v. 
Dtg A'arain. 10 C . 1 (18S3); Itoorjn PeraW x. 
Kaho Ptrthad, 11 C. I.. R. (P. C.1. 210 (IBS’) 
(Jjsbilitj of infant) ; Ganpufnw. Aneha Bapaly, 
4 M , 73 (188)) pVbfre thesale i» diapnffd by 
« coparernrr (not a sou), riilui§ id Girdharoe LaFs 
is not applicaWe, ■.nrl purchaser mutt show 
that the debts existed at time of sale and that 
debts wers such a* \rero incumbent on the minor 
to dixthargc.] RuiiJranTJo JyyMJOf v. Joga- 
•ada Paiot, 4 M., 111(1831): G«nmm» Chelti r. 
Sadattn ChUlt, 651. 37 (1881); rdlgumnal x. 
Ka/ha Chait, S 51.. 61 (1881) (Where purcha- 
ser at sale under ilecree agamst father lia» not 
j>orie#*ion of the whole property, son cannot ic 
cover hu share without provinj; that debt for 
which decree was made, was Qle^al or imtnoraU. 
SnhramnUigayyan v. Sutnmantyayyan, 5 5f., 
125 (1679) (Oder of two brothers during mi- 
nority of younger renewed mortgage executed by 
father for porpeaes neither illegal BW iuimcral 
Sait by mortgagee agaiiut elder brother; decret; 
sale U) executioo. Minor seal not bound and eu- 
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in order to satisf)’ such of debu ns would be binding on hia heirs, can sell 
the entirety of tlie family properly so ns to pass even bis son’s interest therein, 
but it lies on him. who seeks to bind an infant, to prove justifying circum- 
stanccs.(I) 

In n suit against .an in«ol\ent and tbeOilicial Assignee for tlic sale of inort- inaolvency. 
gaged property, the omit Ls on the pI.aintifT to prove that title-deeds in his pos- 
session after the iu^olvenry were «lepo«ited with him ns security before the 
adjudication (2) 

The following pro\i«ion'* containetl in a prospectus to which a Policy was insurazice. 
made subject “ Age admitted in the Comp.iny's policy in all cases where proof 
is given sati«factory to the directors. Proof of age can be furnished, at any 
time; if not furnished, it will be neie«s.arv on settlement of claim” — impose 
on the assured or ’ ' • ■ ^ / - • f » 

the Company can ' : ‘ 

lifetime of the a<5 ‘ . 

no further proof \ ' * • . 

thrown on the Company ;(3) but in the alienee of such evidence and of such 
admission it lies upon tho^e claiming upon the policj- by reasonable proof to 
satisfy the Court as to the age of the assured (4) Wlien a person sues on a 
policy of insurance which contains certain exceptions in the event of which 
the assurers are not liable, it lies upon the plainlid to prove that the loss does 
not fall within any of tho«e exceptions.(O) 

It is for the person who claims an exclusive pricilegc under the Inventions inventions. 
Act (V of 1888) and is m po''«e«<ion of the facts which, in )iU opinion, entitle 
him to that cxclu«i\o privilege, to show that tlio«c facts exist. (G) 

” Proprietors of land in the Bengal Presidency are concerned with two LakblraJ. 
cla-sses of Uikhrni or revenue-free grants of land, tic (a) Grants made previous 
to the 1st December 1790, rt/id notejreecthng one hundred bighas, the revenue of 
wlucli (wlien adjudged invalid) was, by the sixth section of Ben. Reg. XIX of 
1793, made over to the persons responsible for the discharge of the revenue of 
the estate within the limits of which the lands are situate. The gift of this 
revenue was an act of liberality on the part of Government, inasmuch as these 

titled to rfroTir hi« ehurc of |>roi’'itv (Ih'M.j fliAhilit} of jir.»ntJ«onB to pjy iiiterwit on 

paying hi« »hare nf thi- niorlgi>gc-“l'*litl f'uru »bi»r grand-lalho » d-*lif»] /‘artman Dati 
earn. Saglrinl \ fjaitiipall'ta /’«/'», -S M 117 Hhnllit ir<iAf<iK tiTillSST) [nn ftiitpcrdent 

(1879) (Suit agaiiiM father (or .■txii'ii lUlkmM \ Ufyjnta ChUI,, 27 .U , 71 

ance of contract to »c1l aiucrlr*' property (I'SOi Irar.V'MgX \ Ththtr Snijk (I9l>8>, 35 
proof of nocwaity murt U- ro.|iiircl). 1f«/- ''.lirl'l .t. /;«!.« .V.aj* > fl.Anr, /.of. 3tl A. 

,a}jaK cheitt r .Sodgifi I .ro, 0 ! A. I-'S i.*;,,. 

t. c . 6 M., I (1882) . (Inf^rr-t Hindi ».«! tatni (If Jtim-rl,, imn t An.A.aalA, .M B. 3-’« 
by heritage from father le lialilc a* a.wl* l»j IlSitl) 

d<.*cent for payment of father e dclifat J2) l/dfrr » Worfio /Am. .Ml \ . lOtt (1890). 

mandra Rttaramwnmi , XnliUnna .'o»yrM, 6 U , ( I) In />ric«/"f <.oefr«*tei,l tie, Ifumne* Co 

400 (1887) (Xo proof that morlgt.-enl, U <«n. , .Vara.M*'.** ('Aon. 25 M .‘Ii4|l9i>l) Bna 
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father for neeea.ary pur|>oKe ami dal mS pro>cM mitted. 

beU sou could not tiinei^l unk-w l>. <ouU (4) Tie CMea'af ^o.erffmrff/, t/e . t’oui/aiay > . 
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i;;Ojar Stngk v. r.lam Stngh. 8 1 \ . lOil (ISSP Tic Oriea/af f.'vorrameii;. tie. /'« ./>/>. A’ara..„- 

f/anfey .Vamia r RnoJtr I'rrlivk, \\ I A 28 An CWd. S5 M . 1S.S ((Oljl). 

(l$a.7): Ramalrxthna \ .Vnmaa.rni/n 7 M . 27S (S) A 99 Sy«d y Ua,tt J»^lanal.. J l>al. .Iu>.> 
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ilahada,, y. Rnthno/i /Aiy., 2 U . (1878) (6) £^is 3IJle Co r. J/eir Afitfs Co 17 / . 

.‘•re »Im lueJimai, Ptu y. AAuaau faif, 10 A . 26 49i> (I89S). 
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grants had been expressly excluded from the decennial and permanent settle- 
ments. The former lalhira) holder was not dispossessed, but was allowed to 
hold the land as a dependant taluL, subject to the payment of revenue, (b) 
Grants made after the Isf December 1790 and fchether exceeding or under one 
hundred highas. These grants (unless made by the Governor-General in 
Council) were declared to be in all cases null and void, and as they had been 
included within the limits of permanently-settled estates, the proprietors of 
such estates were, by the tenth section of the Ben. Reg. XIX of 1793 autho- 
rized and leqmred to dispossess the alleged grantees, annex the lands to their 
estates and collect the rents thereof. "VSltU respect to the first class, proprietors 
were expressly requited by law (section 11, Reg. XIX of 1793) to institute 
suits in the Civil Courts for the reem'ety of the revenue made over to them 
by Government. lYith respect to the second class, proprietors were formerly 
allowed to dispossess the alleged tevenue-free-holders, but the difficulty of 
doing so induced resort to the Courts in those cases also , and finally, this resort 
was made compulsory [section 23 of Act X of 1839.](1) 

There is, however, an important diSetence as regards the burden of proof 
in each class of cases In the first class of cases, where the allegation is that 
the lahhiraj tenure was created before the 1st December 1790, the onus pro- 
bandi, in a suit for resumption of title, lies on the alleged laJchira)dar or person 
setting un the revenue-free title (2) If a person cmims under a hkhtraj 
grant made since 1st December 1790, this will be a conclusive bar to a suit for 
resumption, although the suit may be brought within twelve years ;(3) but the 
zemindars’ right to revenue b still subject to the twelve years’ rule of limi- 
tation.(4) 

In the second class of cases, where the allegation is that the lakhiraj tenure 
was created after the 1st December 1790, the onus wobantfilies on the zemindar 
or proprietor to show that the land claimed as lalhiraj is part of lus mat or 
rent-paying estate, and was assessed with the public revenue at the time of 
the decennial settlement (5) Where the plaintifi was the representative of an 
auction-purchaser at a sale for arrears of Government revenue and the suit 
was commenced within tweUe years from the date of the purchase the onus of 
proof was on the plaintiff to show that the lands were not lakhira] (G) Thb 
18 generally done by showing that rent has been paid for the land in question at 
some time since December 1790 (7) The mere fact that lands fall within the 
geographical limits of an estate does not of itself show that such land is mal 
land (8) But lands situated within the limits of a zeraindaii are primd facte 
considered to he a part of such zemindari. and those who alleged that they are 
entitled to have any such lands settled as a separate shikmi taluh must make 


(1) Rcld'» EvuliTice .<ct, 4SI , •ml Field’* 
ntguUtions. 36, 245—281 

(2) Ib., Omuh CAii"rf«r r. Dulitna 

W. R., Sp. No., 03 (1661); naJboirvto S,it^ r. 
liuJba .Vvnjli; S'T Rep, Aog — Dec. (1863), 
366 : ZoUa SAttUnH r. SAtilb Ciefam, North 
Rep , 255 (1861) ; «t »Uo ffeera Zaff t. Raitvii. 
•iwo Bibre, 3 C., 501 (1878): 

Doji'e T. Coofoolm/jnec Vattet, 8 C., 230 (18S1) s 
». c . 10 C. L. R , 41. 

(3) Act XIV o( 1853, (. 1, c). II; FrufwdXiir 

Xitu-enl T. RamaHa/A JtolAil, (1 W. It., 68 (1806) ; 
XAolA Stub T. Ittla 1 \V. R., 110 

(1864). 

(4) Sn FicU't Kridenee Act. 481, tt* •bo 
/■orbft r J/tT J/aXoiuJ, SO W. R.. 44 (1873): 
• ml Act XtV o( 1859. • I. cL 14; Act IX of 


1008. Act 130 

(5) 16 ; Hurryhur Mvihopadiya V Jfadhab 
ChuivteT, 14 JIoo I. A, 162 (1871); s c.. 8 B. 
L R . S66 ; 20 W R , 450 . Pariah Choran t. 

J/ooAer;ec, B. L B., Sop VoL, I. B , 
162. 165 (1865). JIahomtd Alftnr t. ReOy. 24 
W. R. 445 (1675), XoniUon Ohote t. Abdad 
Tumi, 2 W. R., 205 (1865) ; Khdut CAuntfer r. 
Pooma Chundtr, 2 IV. R , 258 (1865) 

(6) Erlanoonttuta v. Pearet J/oAun, 25 IV. R., 
209 (1876), 1 C , 378 

(7) BeAorce iall v Raitt Doca, 8 IV. R., 451 
(1867), iVAumdapi Ah v. Jfa/ioorana/A J)ult, 14 
U. R.. 226 (1870) 

(8) BiiAiia/A CAoiedAry v. 7fa<fAo CAfcm, 20 
W. R , 465 (1873) ; uid itt Sieith I/dan v. Jia- 
iomal Alt, 10 C. W. N , 434. 
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out this titlc.(l) In n question of boundary between n lalhiraj tenure and a 
remindar’s hwI land, there Is no presumption one way or the other, but the 
onus is on the plaintiff to prove his casc.(‘^) If an aUeged lalhirajdar institutes 
a suit for a declaration of title, the burden of proof is on Iiim to prove his title, 
and uo proof of possession (unless it be carried beyond 1700) will shift the bur- 
den to the zcniindar.(3) Where the zemindar bad already ousted the alleged 
lakhirajdar svithout resorting to the Courts, and the latter instituted a suit to 
recover possession, it was held that ns the zemindar had no right to oust the 
lakhirajdar, unless the lalhiraj was created subsequently to Ist ijcccmher 1790, 
the burden of proof was on the zemindar to prove that the lalhiraj was created 
subsequently to that date. To decide otherwise would be to allow the zemin- 
dar by his own wrongful act to shift the burden of proof.(4) Under section 87 
of the Land Revenue Act (XIX of 1873, N.-W. P.), any person claiming land 
free of revenue, which is not recorded ns revenue free, is bound to prove his 
title to hold such land free of rcvcnuc.(5) 

\Vhen a public body seeks under the Land Acquisition Act to acquire any 
portion of a block of buildings which is structural!)' connected with the main 
work, the onus is on that body to show that the portion is not “reasonably 
required by the full and unimpaired use of the house.”(C) 

■\Vhen the question is whether persons are landlords and tenants, and 
has been shown that they have been acting as such, the burden of proving that 
they do no stand or have ceased to stand in that relationship, is on the 
person, who affirms it. (Section 100, post.) As to the tenant’s estoppel, see 
section 116, post ; and as to estoppels affecting the landlord, see section 116, 
post. Where defendants admit the oivncrship of the land to be with the plain- 
tlS but claim to bold possession of it as tenants, the onus lies upon them (7) 

The burden of proving that a tenure has been held at a fixed and invariable 
rent for a period of twelve years antecedent to the permanent settlement m 
suit by a zemindar for enhancement of rent lies on the defendant, the tenure- ' 
’ holder (8) But there the taluk is found to be a dependent taluk within the 
meaning of section 61, Reg VII of 1793, the burden rests upon the plaintiff 
zemindar to show that the rent is variable (9) In another case it was laid 
down that there is no presumption that any tenure held is not a transferable 
tenure and the person alleging it must prove it :(10) but in a subsequent casc(ll) 
where the plaintiff sued to recover possession, as part of his putni estate of a 
ryoti holding sold in execution of decree and purchased by the defendant, the 
onus was thrown on the defendant to prove that the ryoti tenure was of a per- 


(1) U'm r BAoobun Moytt, 10 Moo 1 A, 
165 (1863) . s. c . S tv. R , P- C , 5 . Xutartntt 
T. Kaliptrthad D<i4f. 23 W R , 431 (1875), tu 
ftbo Purtttdh Aoroin t Biutttar Bynl, 7 W. 
R., 148 (1867) (Suit ly • ifmindM for decUr- 
fttioD that landaold in execution u Ulhira) wav 
hia tTull land ) 

(2) eSunJer v Ram Oally, 8 W R . 209 
(1867): «* al«o MaAahttr Ptrvd t Oomraa Stng, 
I All. H C , 167 , Tarttntt PntnA t Kd>0.atttn 
GhtO,. Marsh. Rfp . 215 (1862). 

(3) Ram Jtthan t PtTthad Shar, 7 W R , 458 
(1867). 

(4) JfuR dfoAiaee t. Joykuitn lilook<r)tt, 
tv. R , So Xo.. 174 (1864): »e« iX^o Jo’/truStn 
Slooltnit T. Ptarit MohuH. 8 tV. R . 160 (1867) . 
ShfilA Ootanflua t ShtikA To/atl. 6 tV R , 190 
(1866): ITooma Soonduftf v KuSfwtt 

8 tv. R . 238 (1867). 


(A) Stt Fi«M’a EsKlnnce .Act. p 482, aod see 
(or farther information On Lakhtra) Tenorea, 
IteU’s Bengal Regnlation, pp 36. 345—361 
Set now X -tv. P A-t III of 1901 

(6) Vtakatanilnam A’aufii s CcdUelor of Coda, 
furt. rZ Jf . 350 (1903). 

(71 A’areiaf .Varaiii t Dkaram Tkakar, 9 C. 
tv X., 144(1904) at p 146,dist S'airab Tarattep 
T SeJUrs Lai, 9 C W , N cLx (1903) (suit for 
declaration of Khud Kaehl right.] 

(8) Gaped Lai TAakitr v T'lihii: Chandra, 10 
Moo. 1 A . 183 (1885) . s c , 3 tv P. . P C , 1. 

(9) Bamaanondtry Deusyah v Radhika Choir, 
dhrmn, 13 3Ioo- I A , 248 (1869) . a. c , 4 B. L. 
R., P. C. 8. 11 tv R (P. C ), 11. 

(10) Baya Chand r Aaimd Chundrr, 14 C. 82 
(1887). 

(11) JUnpomoyt Babia t. Darya Gobtnd, 15 C., 
89 (1881). 
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manent and trai^ferable nature When a ryot bolds lands of considerable 
extent under a zemindar and alleges that one or two plots are held under a 
difierent title, the burden of provii^ tlus allegation is thrown on him ;(1) and 
similarly if a ryot, who has paid rent for several years, pleads that he has got 
possession of a portion only of the lands demised, the onus lies on him to prove 
this allegation (2) In a suit by a kabulayatdar khot to recover rent, the 07i«s 
is on the holder of the khoti land to show that he is exempted from paying 
rent according to the custom of the conntry.(3) The mere fact that a tenant 
some time ago gave a kabulayat for a limits period at a particular rate of rent 
is not sufficient in itself to tlu’ow upon the defendant the entire hidden of prov- 
ing what the present rent is, without any evidence on the part of the landlord 
that the rent specified in the kabulyat had ever been realized from lum.(4) 
The property in trees growing in a tenant’s holding is, by the general law, vest- 
ed in the zemindar, and a tenant is not entitled in the absence of special cus- 
tom, the burden of proving which is on him, to cut down and sell such trees (5) 

. - , The decision of a survey-officer as to tenure is under the Khoti Settlement 

' Act (I of 1800, Bom. C.), binding imtfl reversed or modified by decree of Court, 

and the burden of proof in such case lies upon the party seeking to vary the 
decision (6) The possesaon by the defendant of a tenure of limited extent 
within the plaintiff’s pntni raises no presumption of title upon liis seizure of a 
piece of land and claiming it as part of his tenure. The onus lies upon the 
defendant to prove that the land was included in bis molurari holding and 
not upon the plaintiff to show that it was not (7) In a suit for ejectment 
where the defendant sets up a permanent tenancy the onus is upon the defen- 
dant to show this (8) A landlord who makes .an increase of rent for increase 
of area must show the necessary circumstances justifying a decree (9) 
Landlord ^ enhancement of cent, the burden of proof is on the landlord 

and tenant: who seeks to disturb the previously existing arrangement (10) And it has been 
mentor* recently held that section 91 does not pre- f • • 

rent provements in consideration of which the t 

consideration did not constitute a term of 

But where the tenant pleads that a portion of the land held by him and sought 
to be enhanced is held rent free, the onus is on him to prove this allegation (12) 
Where the defendant claimed to hold as a dependent taluk, the onus was held 
to be on the zemindar to show that the land was included in the zemindaci at 
the time of the permanent settlement (13) In a suit to recover arrears of rent 
at enhanced rates, the onus of proving both the quantity and the rates is upon 
the plaintiff and not upon the defendant (14) The onus of proving what is the 
proper rate is also upon the plaintiff (15) But, where the plaintiff, who claimed 


(1) Ham Cnomtr T. Jletjoy Coitnrf, 7 W. R., 
535 (1867] 

(2) Bent Mtt4l\ub t SHiikur Dtb, 10 C. L. 
R . 65S (1881) 

(3) iluhammad Yatnvh v. JfufiamtitaJ fmatl, 
0 Bom. n. C. R . 278 (187’} 

(4) ifuiunda CAunJnt T. Arpon Alt, 3 C. tV. 
N , 47 (1897) 

(5) AoimoIk* V. Gulab Hour, 21 A , 207 (ISOO). 
A UnAnt At fited ratn hATiri; a trAn'lenhlr nght 
iq hu hoUmi; tho |>mumptimi ta thAt tSr 
itAndiug thfroon aro tho propertj of the tenAnt. 
Uorban* LaX \ . Maharajah of Benare*, 23 A . 126 
(lOlK)). 

(6) Modhulran t. Btonak, 21 B . 605 (1806). 

(7) }%a»ia Lot v Ja^ntator tlMar, 

A C. W. N.. will (leol) 

(8) /rmoO Kha* T. AjWe A’o/A, 7 O, W. N., 


734 (inOJ) Ai to thf faot^i'hirli nvisf “ 
Aumptiou of petmaneaoy, notii to b 114 
(0) n-mr\ Patra v Rfd-g, 20 C . 579 (18911 
Raton Call v Jadu Haltnna, 111 C. W. N, 46 
(19051. l-hnn Chandra .l/Vf'r i fta}nratiian 
CharieTbnll^, J f. L J , 25 

(10) Mtrtn Mahnmtd \ Hadha H'luiitn, 4 \\ . 
R. (Act X>, 18 (1807| 

(11) Pt’JioiI fArtnrfro (iamipndh'ia Chmj 

.«• (19061, II (’ \V. X.. 6.’ 

(12) Kmij) Biind'tpailh'jn V. Kolt I’nti'innn, 

•* C, 543 (1880), a c . 8 f L 1?., 6. Oftada 
Frtre Motan Dhupt, 4 C. L J., 37. 

(13) .4««.jni</(a4 V. DoMiimt .Ui.lO C ,9J()(I88I). 

(14) (hJaiaAlt T Taj.>rt, 1 W. I! , 56 (1864). 
0 \V. R., 65. 

(16) Sumerra Khatryrn T. Ta/jort, 1 tV. R*. 5H 
(1861). 
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H bhaoli rent at tlic rate o{ nine annas o{ tbo crop, proved that in the mnumh 
in question the rj'ots paid rent at that rate, it was held that the onus was on 
the defendants, who alleged that the rate was eight annas, to prove their alle- 
gation (1) Wlien in answer to a suit ior enhanced rent of a taluk, the existence 
of wliich ns an ancient taluk is undoubted, it is pleaded that the rent has not 
been changed since the permanent settlement and is not liable to enhancement, 
the ojius is on the defendant to prove that he has held at an uniform rent for 
twenty years and when he has discharged this burden of proof, it lies upon the 
landlord to prove that the rent has varied since the permanent settlement (2) 

If in a suit for arrears of rent, the defendant claims an abatement on the 
groimd that a portion of the land has been dilusdated, the onus of proving such RernKsion. 
diluvion is on him (3) So also where the defendant, in a like suit, alleges that 
there has been a remission of rent, the onus is on him to prove it.(4) Where a 
shareholder sues for a fractional portion of the rent, and it is alleged that the 
entire rent is payable together, the o«u4 is on him to show that he is entitled to 
payment of the fractional portion scparatcly.(5) 

In a suit for ejectment the burden b on the tenant to prove that the tenure 
is permanent (6) A ryot(7) or a tcnurc-holder(8) claiming protection from Eyectment. 
ejectment under the proviso to section 37, Act XI of 1859, or cultivating 
tenants seeking to protect themselves from ejectment on the grmmd that their 
tenure b of a “ permanent character ”(9) arc bound to prove the grounds on 
wliich they claim protection. Where a third party intcr\’CDCS in a suit for 
rent, himself claiming the rent, the onus is on him to prove actual receipt and 
enjoymcnt.(10) A person alleging that land b held by him as sir or proprie- 
tor’s private land must prove it.(U) As under the Tenancy Act a lanalord 
has a light to eject a tenant whose holding consists entirely of sir land, the 
burden of proving the esbtcnce of a special contract under which he is entitled 
to resist ejectment lies on the tenant (12) In a suit for arrears of rent and 
ejectment for non-payment where defendant challenged the rate claimed as 
well as plaintiil’s right to sue alone, it was held that the onus lay on the plaintiff 
to prove his claim to the rate of rent sued for and to show he was sole propric- 
tor.(13) A person alleging in a suit for ejectment the peimanenc;^ of the tenure 
must prove it (14) If a tenant is sued for rent he can set up eviction by title 

f iaramount to that of the lessor as an answer, and, if evicted from part of the 
and, an apportionment of the rent may take place: but the onu,« lies on the 
lessor, who rlaims an appointment to show what is the fair rate for the lands 
out of which the tenant was not evicted (15) Unless a landlord has a 'primd 
facte right to evict he must start Ins case and show how such right accrued. 

There b no presumption that every tenant in a zemindari b a tenant-at-will 


(1) Lodiun ChoirdSyn/ v Anvp SiH'jh, H (' 
n.. 426 (IS81). Ste also ( 109, 
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239 (I87S1 

(14) Tkyatarala y Otaa^o, 11 5( . 77 (1837). 
PaaTUOmi w. Gmano, 22 51-. 264 (1893) • A'S. 
maat .Vaifra T J/oflura A'aiA, 4 C. W. N., clix 
(1900) 

(15) Oopiaiiarf JAa r. LaBa Gotni, 12 M. R., 
109 (1S69V 


664 


BURDEN or PROOF. 


[SS. 101—104.] 


nor that a tenancy is not a saleable interest. So where a ryot mortgaged the 
land in his holding and the mor^agee purchased the land in execution of a 
decree obtained upon his mortgage and the zemindar sued to eject the decree- 
holder and judgment-debtor ; it yras held, neither party adducing evidence, 
that as the burden of proof lay upon the plaintiff and had not been discharged, 
the suit must he dismissed (1) AVhen a tenant has been in long and peaceable 
occupation of land as part of an admitted tenure, it lies upon the landlord in 
a suit for ejectment to prove in the first instance that the land is his kha^ pro- 
perty and not the tenants (2) "Where the lands granted were the lands of the 
’ ' zemindar and the grant was on the condition that services should be rendered 
'V and that a certain sum should he payable to the zemindar in recogmtion of his 

ownership, prtmd facie the ownership should remain with the zemindar ; and 
the burden of proving the plea that the olaintiff was not entitled to eject would 
lie on the person resisting ejectment (3) Where a tenant, having a right of 
occupancy, not transferable by custom, had given up to the purchaser posses- 
sion of all the cuUurable lands of the holding, but remained in possession of 
homestead lands only by permission of the purchaser, it was held that tlus was 
' ’ sufficient to indicate that the raxyal had abandoned his holding, and that in 

such a case the landlord was entitled to eject the raiyat and the purchaser and 
get khas possession (4) And where a tenure was sought to be sold in execution 
of a decree for rent ohtainwl against one of the tenants after the shares of the 
other tenants had passed by auction-sale to a stranger, on the allegation that 
the tenant against whom it had been pbt^ed was the sole recorded tenant of 
the landlord, it was held that whether this was so or not was a matter of speci- 
alty within the Imowledge of the landlord and the onus was on him to prove 
It (5) 

A zemindar has, as such, a prtmd facie title to the gross collections of all 
and tenwit : the mouzahs or villages within his zemindari, and the burden of proof is on the 
ate tSuM* person who seeks to defeat that right by proving that he is entitled to an in- 
termediate tenure.(6) The same principle will apply where the zemindar, or 
assignee or lessee of lus rights, demands possession of the land from a person 
who is unable to prove a tenancy or other right of continuing to occupy (7) 
As to strict proof required on the part of the plaintiff seeking to disturb a pos- 
session of very. long duiation, see the case cited in/ra.(8) Where in a suit by a 
shareholder to recover a fractional portion of the rent, the defendant contends 
andtenant that he is only bound to pay to the person entitled to the whole rent, the onus 
r^u^ai is on the plaintiff to show that he is entitled to sue for a fractional portion (9) 
tbo rent Plea of part-possession — ^In a suit to recover arrears of rent under a kabuliat, 
Mdte^nt- upwards of four or five years, pleaded 

Plea ofpar't that he had obtained possession of portion only of the lands demised, and it 
possession, ^yas held that the onus was on the defendant (10) See section 114, “ P^'e- 
sumptian relalinq to holding of land," post. 
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(») Mt Itditii y Hemraj StitfA, SO W. B.. 76 
(1871), Me M frdctionut to-shares, Bunchanun 
Bantritt v. Ha) Kvnnr, 10 C, 610 (1832); Bam 
Cljindfr V niridbiir Buff, 10 C, 765, (1801); 
Jojmdro A’or»»n y Banli S*ngh, 22 C., 658 
(1895), Hindu Batkin* y. BtoH Hohtin. 20 C., 
107 (1891), (lOpal Ckundtr x, Vmeak Xarain, 17 
C, 603 (IH0l») 

(ID) Ban* Madhuk v. Srtdhar Oeb, 10 C. L. R , 
OSH (1611). 
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There is n presumption in favour of legitimacy and marriage, and there- Leffitimaey. 
ore on any person who is interested in making out the illegitimacy of another 
5 thrown the whole burden of proving it. [Sections 112, 114, post, to the 
olcs of which sections reference should he made.fl) 

The burden of proof upon the question whether a man is alive or dead is Life and 
egulatcd by sections 107, 108, post, to the notes of which sections reference 
hould be made. 

It is a settled rule of law that it is for the plaintiff to show prmid facie that Limitation 
is suit is not barred by limitation (2) But when the plaintiff’s suit or pto- 
eeding is primd facie within time, if the defendant alleges that the case is 
jovemed by a special clause allowing n shorter period of limitation, it is for 
dm to satisfy the Court that the case comes under that special clause (3) 

Miere fraud is alleged, it isforthcdcfcndanttoallcgcandprovcthat the plaintiff 
cas aware of the fraud on .a date earlier than that assigned in the plaint (4) 
tnd where it is uncertain when a fraud affecting limitation was discovered, 
nus is on the defendant to show that the suit is out of time (5) And if the 
lefendant wishes the Court to believe in the existence of a particular fact oper- 
,ting as a bar to the suit, it is for him generally to prove tho^e facts under the 
ironsions of section 103, ante. In a suit to recover immovable property it 
s for the plaintiff to prove that he has been m possession at some time within 
he period of limitation and not for the defendant to prove adverse possession 
or twelve years (C) Such possession may be proved by oral endence alone.(7) 
lut the acts implying possession in one case may be wholly inadequate to prove 
t in another. The character and value of the property, the suitable and na- 
ural mode of using it, the course of conduct which the proprietor might reason- 
ibly be expected to follow with a due regard to bis own mterests — all these 
hings, greatly varying, as they must, under various conditions, are to bo taken 
nto account m determining the sufficiency of a possession (8) Where land has 
seen shoivn to have been m a condition unfitting it for actual enjoyment m the 
isual modes at such a time and under such circumstances that that state na- 
;urally would and probably did continue until twelve years before suit, it may 


{11 See also Jia/emifa Xalh f Joff<«</ni Xath, 
♦ Moo I A., 67 (1871). Bhtma r DhtJappa. 
' Bom. L. B , 95 5al«no A’Aanum v Laddan 
SahOxt.Z C. L J, 218, and KaitanStng)i y Va- 
\arajah (1905), A W. M , 214 

(2) SlaHomtd Ibrahtm T ilomton, S C , 36, 
!7 (1878) . AfoliomeJ Al» t. Kfcoio .4MuI, 9 C , 
41 (1883) , Mitra’i Law of Unutat-oQ and Pre» 
cnptioii, 4th ta (1905), p 101 

(3) Mitra, op eil., Mohawng CAauon v 
7<nry Conder, 7 B., 478 (1883), Daamull t B 

Steam Nangaiton Co . 12 C., 477, 484 (1886). 

(4) Raja Rotan Stttgh t Thalur Man Singh. 
N. [. H , 2U , an I see Tanis v Gajodhar, 2 X 

L R., <18. 

(5) Amhuslolh KnUn y. Raman .Voir (1907). 
31 M . 230 

(6) Perhlad Sent y. Rajendra Kishore, 12 Moo. 
!. A., 337 (1889) , Dinotundhoo Stthaye v f«r- 
fing. 9 W. R., I55 (1868), Sdrasur Stngh y 
Xund Loll. 8 Moo. 1 A., 190 (1860). Koemar 
Hanjit T. SeA««e, 4 C L R . 390 (1879) , Bhoot. 
noth ChafUrjee y. KedarXa'h, 9 C, 125 (1882) ; 
A’ojir Sidheey, XToomeshChnndet, 2 W. R., 75 

(1665); BoUte Singh y. fliirohHns Karain 7 W. 


R, 212 (1867). Bromanvnd Oatsainy. Ooiern 
ment.S W R , 136 (1866) fugodumba Cho'rdhrain 
y Rom ChundtT.e W. R, 327, Cosfain Dnssy. 
Seroo Konmarte (Suit for ahare in joint family 
property). 19 W R. 192 (1873). CUUelor 0 / 
Rungpore y Tagore, 5 W R,115 (1866), Beer 
Choniet y Depttlu CoUKtur of BhoRooah, 13 W. 
R , P C , 23 (1670) Moro Desat y Ramciandra 
De*at, 6 B , 508 (1882) , RamchoTidm Xaragan 
y Xarogon Mahader, II B, 216 (1886). TtJsi 
Fershod y Jfajo Messer, U C, 610 (1887), 
A/oAini ChondT y Mokesh ChuTider, 1$ C., 473 
(1888), Ram Loehun y. Jog Doorga, 11 \V R, 
283 (1869), Parmsntund Misier v Sahth Ah, II 
A , 438 (1889) . Oooroodost Rog v lluronath Rog, 
2 W. it.. 246 (1855) . Jafar Uttssatn y Mashvq 
4((, 14 A , 193 (1894) Mttdnn Mohan y Bhttg- 
goomnnla Poddar, 8 C , 923 (1882) , Mtrta Maho- 
med y SmrahMloontssa A'Aanum. 2 W R.. 69 
(1861). Uemanla Raman Deft y Jogtndra Xath 
Rog. V. a (1906), 10 C. U. K., 630. 

(7) y aafe, • 59, and poa, a. 110 

(6) Laid Aieoeate y. Lord Lovat, L R ,5 App. 
Caa.. 2SS (1680'. 
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properly be presumed that it did so continue and that the plaintifl’s posses- 
sion continued also, until the country is 8hown.(l) Where the plaintifT claimed 
certain land belonging to a mouzab, part of a taluk, stating that it was originally 
a large blieel but had in recent years become dry and cultivable during a part 
of the year, and proved his title, but the defendant rehung on adverse posses- 
sion for more than twelve years before the institution of the suit, denied the 
plaintiff’s title to the soil of the bheel ; it was held that, as the plaintiff had 
proved his title, the o»ms lay on the defendant to prove that the plaintiff had 
lost his title by reason of the adverse pos3ession.(2) Where a suit was brought 
by the plaintiff, the mortgagee, to recover the principal and interest due upon 
two mortgage-bonds and to enforce that claim by a sale of the mortgaged pro- 
perty, he never having been in possession at anj’ time, and the defendant con- 
tended that the mortgagee could not enforce his right against him, because he 
had been in possession adversely to the plaintiff and those under whom he 
claimed for a period of twelve years before suit, it was held that the suit was 
not brought to recover possession as upon a dispossession, and the onus lay on 
the defendant to prove an adverse possession (3) But neither of these cases 
is intended to interfere with the general rule that, when a plaintiff claims land 
from wliich he has been dbpossessed, the burden is on him to prove possession 
and dispossession within twelve years or that the cause of action arose within 
twelve years (4) In the case of Eadha (Jobiwd Eoy v. 7n<7?w,(5) the defendant 
had set up a title by twelve years’ adverse possession, and neither suit was 
brought to recover possession as upon a dispossession. 

^^^len a suit for possession is instituted between the vendee and his vendor, 
the onus is on the vendor to show' that he has held adversely to the vendee for 
twelve year8.{6) And in a recent case it has been held that to enable the de- 
fendant to add to the period of hU own adverse possession (wliich was admit- 
tedly less than twelve years), the period of his vendor’s possession it must be 
shown that the latter's possession was also adverse ; it was held also that the 
question of adverse possession as between tenants in common depends not on 
severance of the tenancy in common by partition, but on exclusive occupation 
by one co-tenant amounting to ouster of the other.(7) And in another case 
it has been held that entry and possession of land under the common title of a 
co-owner will not be presumed to be adverse to the others ; but will ordinarily 
be held to be for the benefit of all (8) IVliere in a suit to recover possession of 
certain property from the plaintiff’s vendor, who did not substantially resist 
the claim, a third party came in and claimed the property and was made a de- 
fendant, it was held that the burden of proof against the plaintiff lay on such 
intervener (9) 


(1) ytaham,4 il, r. Khaja IMiif. » C. 7U 

(18S1}: T. Kriihnn «*Aor«. 

a C ,80’ (1881) : .Vann JMun r. J/ofitrm 

7 C , 23) (1*^1) ' (P'luTion) Irom tliw rmv dw. 
linriuH Kn-/a r DofuJ. 23 W. R.. 413 

(18T3) .S’c< ■l-.o Mahnm'rf Kroiim \ 

6 C .36 (1878) j Kaf!'’/ Ciitrn ». Vtrrfofy o/ 

6 C.. 7.’3. 733 (1881} 

(2) nMn^ ». 7 C. L R.. 364 

(1880) (I)il'iTinn) : »iil nsto thi‘»lrinmt4 of ad* 
»pr»r p«jun«u'n, M’F » nrf jro r. fSnrtn'Ia 

jranJrra’/an (KtirHi, 31 M, 32S . aixl lngt»4m 

.Va/4 R>n V. ItaM:, l>a‘ (1«*7». 33 061. 

(3) Ran Karan v. r.al’t I.03(|SS2): 

.6 I. 

(4) Virn Ifrnal >. R $mclinn Im Vtmt, 6 U. 
r/)8, fill {18831' K-Jl-t t i>Mtm %. RKrrUiry •/ 


SMf, 6 725, 731 (1881}, <7')^'*^ rh'ii'ifr v. 

.Vffmoii-jf 10 C., 374 (1884) HM'iar 

Khair-ud-tUn Ilum!n (1806). 20 A.. 13- 
(3)7 C. I. R . 364 (1880). For d'finil'nn of 
tfrini “ dinfontimip.'’ “ disrontlil')*"'^. la 

Art. 142 of Act XV of 1877, nee 
nrt.,ndmnnlh Jtalltel, ^ C. L. R . ISl ( 1880 ). 

(6) Sai/od yirgomtuta y. Sana Yalad Fori-I- 
•*o. 13 B.. 424 (1888); Ran Pmmd v. /nlA» 
.Vora.4. 12 C., 197 (1883) 

(7) .iHinfo t. Riridhar Xaravan (1908). 

33 n , 317. 

(H) Jogindta Rath Rai ». Caladeo Don (1907) 
W r., 951 

(S) jy^j-dunand Vintr r. Hamid Tfnuoof, 10 
W. R , r,J ( 1868 ). 
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li, Sn (“xccution of n decree obtained by -1 agninst D, formal (though it 
may not )>c actual) po'»«e«sion has Iwvn given to J, If cannot afterwards, in 
support of a plea of limitation, rely, ns against .1, upon the possession which 
he had before the transfer of possession by execution. (1) Ilut such posses- 
sion is of no avail ns ngninst a thml patty.(2) The principle, however, as laid 
down in Juggobutid/iu Mukrrjfe v. Itam Chunder Ii>j$nck,(li) wa.s extended by 
the Full Bench of the Calcutta High Court to the case of a purchaser at auction in 
execution of decree, who had obtained only symbolical possession, and it was 
Md tliat such possession gave him a pood cause of action ap,iinst a person wljo 
had taken an ijara from the son of the judgment-debtor in the original casc.(4) 

Where, in a suit for possesdon of land, the defendants admitted the title of 
the landlord, but claimed to hold under n valid inims-tcnurc, the onus was held 
to be on the defendants to prove, either that they had a valid miros-tenurc or 
that, by reason of their having held adversely to the plaintiff ns mirafdars for 
more than twelve years, the plaintifT.s were debarred from questioning their 
right (.'i) 

In a suit for damages for malicious prosecution, it lies on the plaintiff to Mallclons 

E rove the existence of malice and of want of reasonable and probable cause, prosecutio 
eforc the defendant can he called upon to show that he acted bond fide and 
upon reasonable grounds, believing that tbe cha^e which he instituted was a 
valid onc.(G) The rule as to the burden of proof in suits for malicious prose- 
cution has been extended to the case of alleged false information given to the 
police (7) If the plaintiff is convicted in the first Court and acquitted only on 
appeal, the onus cast on him U especially heavy. He must show that the 


(l) JufiiAvadkon Mtilttrjft \. Kam Ck^iidrt. 
5 r , S84 (IRSl)l, foIlovM in JujrJ’vnJktw Muttr 
T 7'HrnaiiMSJ flMtamt, IS , SVldSSO), 

X'jff \ Purtun fiay. “ 41S 

Sh a1«o//a/;ii«ii r .SAi<r<iin. ID I! . e.'OllSail 
Vmhieln Chum v. MatHuh Gk'imU, i V. $70 
(18*0), flunya » Bhnpnl (,'kitndtr. 10 U 

1*.. 101 (1S73) . itoiutjfr II bSkI r. f>anutd, 

8 <'. L. n . &19 (1880) . Shamn Chant t iMkii/f 
Chandra, 11 91 (1884) I'rnkataramaitna ». 

Vimmma. ID M., IT (IS88) 

{.') Rhiiii( Siaji > Ptnimri La:. 10 C Vll 
(I8S41. Mnlunarfin > Maiirkrrtliaii, 6 B . SSO 
l>oyni,vl}i> Powiliv > Kiln'* Pnirf*, SS 
<’ L I! . 1!>S (18S2I 
( 1 ) S (' . S84 (18SII) 

(4) Juyj’Mundku Mtller i I’urnamun't 0'»«- 
Moii. 18 f . 5.10 (1889) i»«rrulinR Kn^nn J.al 
V Fa4ha Ar>»ki>a, 1(1 C. 4()J (1884) 

(5) Ojm Aanl v .1/oA<'A Ckait/rr, 4 ( I,. 15 
40 (1879) 

(6) J(oAii«/ Oour T UayijTth /*m, 0 11 

r. . 371 (1870). ■ c 14 W r, , 4.*S Xoirmarrr 
Chaadtr \ lUrmnmoyt. 3 W 1! 160(1663), 

ilaiarr Umniak » MatK-lpal CnmnivuMMirr', 
JMroM 8 M«a H C, 151 (1873) rktitfruiyt 
Bydt T. On-Hartt Malt. 10 \V 11 . 439(1868) 
Skrilk B-»kma t Xo>->a rhaadta. 6 B t R . 
177 nnie (1869) « c. 13 W. P... 402 . Ao;, 

AonalaiJlak T. JlUtt Pfikatar, 13 SV U . 376 
(1870); 4gk.jreKalk Boy v. Bndhiht l‘rraha4. U 
SV. 1*. . V19 (1870) : A’iUotk Loll x r»aW* //«. 
«»««. 1 All. H. C.. A. r.. II (1869), Baboo Rom 


Dad'tfm \ Sif^lar pyol. )7 U B . 101 (187?), 
Balmat Caarth « Mujafrmm Vklirriry, 17 IV 
IS . r C. 58.1 (1873). • c . II R 1. R .P C.. 
131 Puaat « Lfjyt. 1 Ajra }l C, 38(1888|| 
/»//««. 6 N 1* Uip . 200 (1874) . 
.Srnntt Xoyudu x Subramnnia Madth, 2 Slid. 
H. 4* , I3S (1864) I rn^nmit .Yi»iar v Bagknm 
Ckaty. > MiMi B C.. 201 (1864) Cirdkarlal />a. 
y'W'M X. Joyanalh O^rikatbai, l(» Bom H C., 183 
(1873) Hallx IVnlor/iAntAnn. 13 M ,394 (1889) • 
II alaoa s .S«»oA.4 C IV. N . m (1809) , Xiiliap. 
pa CiaiiHfaa \ Kaliappa Goundaa, 24 Jf., 69 
(loniH. Ramayya \ Sitayya, 34 31 .849 (1900) 

i{oT>,8 CkKRilfr « XidDiviiin Baatriit, 28 C.. 
(19911 Ai (o rrMoniblc groundu, rro Brojonnih 
Ray T A»«S»i« Loll, 5 U K. 283 (1866). 
3lohtadraaalh Patl \ A'ov(a.<A Vkandtr, 6 W. R , 
345 (18661 and pros^ution dwmmscd for want 
ol |woo( ATv^ate Ran x Gnat’k Pall, 5 SV. li. 
114 (1866) and untnip rharcr brforp poliw , 
t/oArmdra Ckaadfr ^ Sarla. kalhya II IV. R. 
334 (IS69) ll}f mere aLarnn of rfasonablp 
and probabtt. rausr d<>r8 not of itiolf justify thf 
roncliuion a* a matter of law thit an art u mall. 
iHMit It H not identical with malice, but malice 
■na\. Iia\iiic regard to tbr cimirtiKtances of the 
ease, be mfcrrrd from it £Ai«i Sra r AitaRata , 
34 A . 363 (l«»2) 

(7) Raykal^adra » Aii«Ai*>vA Bhat, 19 B . 717 
(1891). par jardme. .1 According to the Judg. 
mnit of Kanade. J., thu caflo waa governed bv 
|WUiei|<lrB regulating anifv for defaniatain. 
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original conviction proceeded on evidence l^no^vn to the complainant to he false 
or due to the wilful suppression by him of material information.(l) 

Measure Where a plaintiff alleges and adduces evidence to show that the standard 

ment. of measurement prevalent at the time the claim is made was in use when the 
tenancy was created ; and the defendant asserts that the standard prevalent 
at the creation of thp tenancy was a different one, but gives no evidence of it, 
the Court may presume that the state of things m existence at the time of the 
suit existed also at the inception of the tenancy.(2) 

Minority party who comes into Court and pleads minority to make out 

his case before the adverse party can be required to rebut it (3) It has been 
recently held in England that in nn action against an infant for necessaries the 
onus IS on the plaintiff to prove not only that the goods supplied were suitable 
to the condition in life of the infant, but also that the latter was not suffici* 
, ently supplied ivith goods of that class at the time of the sale and deliver}’.(4) 

Mortgage. When a plaintiff sues to redeem and the defendant denies the mortgage* 
the plaintiff must in the first instance prove his title. (5) In a smt to enforce 
.T . a mortgage-bond which was registered in the Sealdah-Registi^, on the ground 

that one of the properties roortgj^ed was in the Sealdah District, the defendant 
set up the defence that inasmuch as there was no such property in existence in 
.the Sealdah District, the registration of the mortgage was bad and the deed 
as a mortgage had no efficacy in law : Held that the onus was on the defendant 
to show w’lth every clearness that no property in the Sealdah District had 
been comprised in tfte mortgage (6) In a suit for redemption a plaintiff has 
to prove the e.xistence of a subsisting mortgage which he is entitled to redeem (7) 
Notices. Where under an Act certain things ate required to be done, before any 

Kabilitv attaches to any person in respect of any obligation, it is for the person 
who alleges that that liability has been incurrea to prove that the things pre- 
scribed in the Act Lave been actually done. In a suit for arrears of road-cess, 
it is for the plaintiff to prove the publication of the notices and extracts from 
the valuation-roll of the estate prescribed by section 52 of Act IX (B 0.) of 1880, 
and no presumption can be made as to tbeit due service, and section 114, 
clause (c) of this Act could not apply.(8) In a suit to set aside a sale of a fatn% 
taluk on the ground that the notices required by the 2nd sub- section of that 
section had not been duly complied with, it lies upon the defendant to show 
that the sale was preceded by the notices required by that sub-section, the 
sendee of which notices is an essential preliminary to the validity of the 
sale (9) Under Act XI of 1859 the onus is on. the person who seeks to have 
a sale set n<»ide, to establish that the requirements of the Statutes have not 
been complied with by the Collector, (10) and in a suit for ejectment by a 
purcha'ser the onus is on the raiyal to show that he htld the land as such (11) 

15 C, 237 (1883) 

( 9 ) nurn Cayol v. Jilahomti Oazi. 19 C . 699 
(1889) . followed Pnm Chand T. Siir 0 Ran}an 
IC.L J. 102 n. (1005) See ^IxoD'^orgaChum 
T. Sjiid Raiunanldtin, 21 W. T-. 307 (1874) . 
.(Irfu>n.f7a A'^ion v /7urr» Churn, 17 C , 478 (1890) ’ 
*nil as to notices under Rent Recovery Act VII 
cil 1865 (Mftdres), ace Dnraeamy ▼. J/utAanimv. 
27 M , 01 (1903) [landlord proceoline by way o 
distress mast show that the rcvjuiremeot' of the 
Act have been complied with] 

(10) Shetkh MahMneel Agn v. JadunnnJnii 

Jha, 10 C W. N.. 137. 

(11) Anjiila Churn CAntraiur/j v. Dya Caii, 
10 C. W. N.p 497. 


(I) Thimm't Reddi v. Chennit Jtetfih, 16 M. L 
J,, l8 , and sec ThaUi floftir. Rarfradf* 29 

M , 209 

(C) /'Ann Chandra IfiHrr v. Ramranjan Chut- 
terhu'l'l, 2 Cr. I . J.. 125 

(3) v. Shtlappa, 28 B , 109, 
116 (1001). 

(4) .VoiA V. /nmas (1909). 2 K. B , p. 1. 

(5) Pnia V Shin, 27 B . 271 (10021. and other 
eases there eite«l. 

(61 Jojini J/oAos T. Ehneil Xifth, 31 C., 146 
(1903) 

(7) itutafir Rai v, .Viijtf. LoTan, 2 AH. I- J • 
62 (IPOl). 

(8) A'Aasu/tiA v. TtJaehan Bojets. 13 C , 197 
(1696), Raeh Behan v. Paamhrtri Chmrdkrani, 
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The purchaser of an estate at a sale for arrears of Government Revenue 
is, however, in a different position. In the latter case the notices are served 
in the ordinary uay through the ofHceis of thcRe%cnuc Court, and tlic pre- 
sumption under section 114, clause (c) would arise in respect to the service of 
such notices until the contrary was proved. The onus of proving irregularity 
in the preparation, service or posting of the notice rests on the person wlto 
asks to have the sale set aside (1) 

The law gives the holder of a registered mortgage priority over an 
unregistered mortgage though tlm latter may be of earlier date. In order, 
however, to check fraud under cover of this provision of the law, such priority 
cannot be claimed if the subsequent mortgagee, at the time of obtaining 
his mortgage, had notice of the earlier mortgage. The onus is upon the party 
alleging such knowledge or notice to aver the same in his pleadings and to 
prove it.(2) AnA the onus is on the defendant to show that the plaintiff as 
holder of a bill of lading had notice of the contents of the chartcr-party.(3) 

Possession of property is presumptive proof of ownership. Therefore Ownership 
when the question is whether any person is owner of anything of which he is 
shown to be in possession, the burden of proiing that he is not the owner is on 
the person who affirms that he is not the owner. (Sections 110, 114, post, to 
the notes of which sections reference should be made.) 

The burden of proof as to relationship to the cases of partners, landlord 
and tenant, principal and agent, is dealt with by section 109, post, to the notes, 
of which section reference should be made. In a partnership-smt where one 
party does, but the other party does not, allege a specific agreement that the 
shares in the said partnership were unequal, the existing presumption as to the 
equality of partners’ shares casts the burden of proof on those alleging the 
agreement, w’ho must theicforc begin (4) For observations on the procedure to 
be adopted in a suit for an account of a dissolved partnership and the burden 
of proof on the taking of the account, see the undermentioned case (5) 

In a “ passing off ” case the burden of proving that particular words have 
acquired a secondary signification lies on the person alleging it (6) 

If in a suit for rent the defendant does not deny tenancy, but pleads pay- ***f“®°*^ 
ment, the onus probandi is on him (7) When a defendant in a suit for arrears 
of rent alleges remission, the onus lies on him in regard to the remission.(8) 

When a defendant admits the cause of action and pleads payment he must 
prove that the claim which is admitted has been discharged by payment (9) 

When a debtor pleads tender of payment as a ground for not being saddled 
with interest, the onus is on him to prove that he made such tender.flO) 

See Notes to section 110, post. 

In a suit to enforce 1’ * ... ..._. Pooqessioa. 

the price stated in the cc * ’“T' 

a pnmd facie case in a fa 

lished the onus is on the vendor and vendee to prove by cogent evudence that 


(1) ShtoruUuft Sin^h v, Lo^l, 30 11 

(1902). SAeUA ilohammidr JoJunaHJan Jha, 
10 C. W N. 137 (1905) 

(2) Chtnjiappa Rtid* v. ilanicka lawman, 
25 iL, 1 ( 1901 ). 

( 3 ) The Dnupntr ( 1909 ). P 219 . 

( 4 ) Jadobram Dty t. SuUoran Dtji, 25 C., 281 
( 1899 ) . •. c.. 3 C. W K.. xciT. 

( 5 ) TA>rtil.-tin>(ir<«ax Ctiellt r. SMaraya CAitU. 
20 M*, 313 ( 1895 ), ftad (»aUo M U> rvndrruig 
account Moytn t. AUlon, 16 51 ., 245 ,( 1692 ). 


(8) Smidt r Rtddainy, 32 C., 401 

(7) rurttag loll t. Ram Jttvan, 1 IV. R., 204 
(1864). Kmufo Btkartt t Rny Hotkooraiututh, 
I W. R.. 155 (1664) 

(8) ffuairary Lalt r. FuHonj, 9 W. R., 239 
(1868). 

(9) Bibt* J/cArroonuiMO r. AbdoU Gtnue, 17 
W. R . 609 (1872). 

(10) Sant* ShunU r, CollteJor of ilymtnttHgh, 
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tlie amount of the price actually paid was larger than that stated by the pre- 
emptor.(l) If a right of pre-emption is based on custom the onus is on the 
defendants to show that a custom proved to have once existed had come to 
an end.(2) H a wajib-ul-arz clearly shows that a clause as to pre-emption 
embodies a new contract entered into by the co-sharer, at the time the wajib- 
ul-arz was prepared, it would be necessary for the plaintiff claiming pre-emp- 
tion to prove that he, or some one through whom he claims, was an assenting 
party to the contract (3) If a plaintiff pre-emptor alleges that the price in 
a sale-deed is fictitious, it is for him to give some prima facie evidence that 
this 13 the case. Comparatively slight evidence will suffice to shift the onus.(4) 

Prestunp- Presumptions of fact of various kinds other than those mentioned in the 

tloDS of fact, notes to these sections may affect the question of the burden of proof. So 
there being a presumption that judicial and official acts have been regularly 
performed, the burden of proving the irregularity of such acts will ordinarily 
be upon the person who asserts it. (Sec section 114, post, to the notes of which 
section reference should be made ) 

Recitals ^ recital in a deed or other in-stniment U in some cases conclusive, and in 

all cases evidence as against the patties who make it, and it is of more or less 
weight or more or less conclusive agmnst tliom according to circumstances. 
It is a statement deliberately made by those parties, which, like any other 
statement, is always evidence against the persons who make it. But it is no 
more evidence as against tliird persons that any other statement would he (6) 
When a plaintiff sues on a receipt admitting a payment and the defendant 
admits execution of the receipt it Is on the defendant to prove that the state- 
ment of pajTueat on the receipt Is incorrect (G) \Vhere an instrument recites 
that the defendant has received consideration, such a recital is evidence against, 
but not conclusive upon, the defendant: the onus, however, is on the defendant 
to show that the recitals are not correct (7) The last-mentioned rulings do 
not, however, govern cases to which the Dekkhan Agriculturists Relief Act 
(XVII of 1879) applies (8) The defendants in a suit on a bond admitted the 
execution of the bond, but denied that they had received, as the bond recited 
they had at the time of its execution, the consideration for it; the Court of 
first instance instead of calling on the defendants to establish the fact that 
they had not received the consideration for the bond, as it ought to have done 
under the circumstances, irregularly allowed the plaintiff to produce witnesses 
to prove th.it the consideration for the bond had been paid at the time of its 
execution The evidence of these witnesses proved that the consideration 


(H bhajunn HinjK y Jlahatir Stngh, i 
181 (1892) Shtnipnr'jayhDiihtt Dhniira/ ftiiht.fi 
A, 223 (1887), TairaUiJ Rctv. Larknan Rai, 
6 1 . S14 118S4). 

(2) /.’ir/armnirtn Lnl v. ilHi’amal Kmatnui, 
3 All U J . Cfil 

(1) .Saroi v Oir/fl pao'}*, 2 A. I. J . # 
(I'l'n). A. \V. X . Ifi 

(11 ,1W«1 J/ajfrf 1. (inu7), 20 

A . niR 

(S) Pm/ft/hnirt PtJif-atnr T. /huHamaJJt, 4 1', 

JrtS (ISSDl . . 7 C. L. r. , e . J/eiio»or ». 

Saa-irta Kan,. 17 A . 1J8 (ISaS). 

(«) Itamlala T. Ro*e«A 1 U , 2'*5lia8ft). 
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/>»Ay V. Choarlkry tkiatal, 3 Jloo. | 
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ior r. fl C., (1880)]; AoitS 


PtriaJ ISnJno Hudkoo, 2 B 1. H , I’- O , 
111 (188S) . Ko/ak Sahth v. Buhixt Budkiio, 12 
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<'Aitiii4.r, I JUrnli Rep, 27 (1882). H'idhanaJh 
Baarrffx \, JotirHtiifjih SinyH, 7 W R . Ill (1887) : 
Ragktxiaalli Dati a. Lu^hmfe Xarain, 10 IV. R.» 
407 (ISHSi; Jii Kuraiiyil » .1// Ri/tilu. 17 W. 
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•re no longir Inw 

(8) Siintaii v \ ilha ll tn, •) B.. '>20 
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o( the bond bad not been paid nt the time oI execution, and that, if it had 
been paid at all, it had been paid at some subsequent time. The plaintiff did 
not give any further eWdence to c-stablish such payment and the C^urt of first 
instance, without calling on the defendants to establish their defence, dismissed 
the suit. The lower Appellate Court held that the defendants should have 
been required to begin under the circumstances, and reversed the decree of 
* 1 ..lAtntiiT <• wns Iicld io appeal 

• ■ ■ ■ ■ : ‘ ■ yet as lie bad done so, 

. ■' tbebond had not been 

paid as admitted in the bond, a new case was opened up, in which the onus was 
shifted back to the plaintiff to establish that he Iiad, not at the tunc alleged 
in the bond, hut at some subsequent time, paid to the defendants the consi- 
deration for the bond.fl) 

AVhere the land is held by a person who is not a tenant of other land 
belonging to the plaintiff, or when such land is occupied as a separate parcel or 
holding, or in any other manner so ns to be distinct from any other land Jield 
by the same person as a tenant under the plaintiff, the htirdeti of proof is on the 
landlord to shew that they are not Ittlltiraj, but uifil lands. Where, however, 
the land b occupied by n tenant of the zemindar, who helds other lands within 
the zemandari which are rent-paying and are not distinguishable in the manner 
indicated above, the burden of proof is on the tenant (2) But in another case 
thb ruling was not followed to its full c.xtcnt, and it wns held that the burden 
of proof would lie on the ryot only if the land in dispute is in the ambit of the 
other rt’oti lands held by him, but not if it b merely m the ambit of the zemin- 
dari, where he has a rent-paying holding. Wlietc the onus lies on the zemindar 
to prove that the land in dispute is part of the tnal land of Ins estate, he can 
do so either by proof of receipt of rent or that its proceeds was taken into 
account at the permanent settlement or by any other sufficient means (3) He 
must, however, make out aprimd /ociecase sufficient to entitle him to a decree, if 
the defendant failed to produce rebutting evidence (4) But in a suit for rent 
where the ryot gives priwid faae evidence that part of the land is lakhiraj, the 
onus b on the landlord to prove that such land has paid rent in previous 
•years (5) the onus of proof of the right to hold land rent-free lies on the 

claimant, it b not necessary to produce a lakhtro) sanad , the fact may be legally 
established by long and unmterrupted possession without payment of rent, rais- 
ing the presumption that the land had been held rent-free from the decennial 
settlement, or of twelve years’ adverse posses':ion (C) The faUura) tenure 
must be shown to have a real existence before it can he held that any question 


(1) Slahind v. Bahon Lai, 3 A., S24 (188l> 

(2) AUur Hi r. Cal, 0 C . 6M (1880) 

a c.. 7 C L. U , 407 

(3) B;ifAaroni Candid i. Vtanj Slohan, 9 I’ , 

813 (18S3), a c . 12 C. 1- 11.. 475 Sk-p Hhun 
ilontt V. 6i./for,rjA«m, 0 \V R. «Act \K IdO 
(1866), GunjadSur Smjh v. Bimtia Dtutfe, 5 
W. R (Act X). 37 (1866). .Sndhar Xandt \ 
Braia Nalh. 2 R I.. R. (A U ). 211 (1868). Bat 
Kuhure T llartehar Jlnaltrjti, 10 \S R, 117 
(1868). .VoDun r. Sriran Aoy. 14 \\ R. 

.85 (1870) 

(4) Xartndra Xarain ^ llulitn Chandra, 12 
C. 182 (18S5). BamCoiimar \ IMrff Ptr>ha.t. 
6 \V. I*. (Act X). 87 (1886) 

(5) See Jloitt Call v. Jadixipatltf, 2 W 11 
(Act X). 41 (1865). B^tfuar Charitrbanif \. 
tTomu Ciliirit, 7 \V. R.. 44 (1867). Shttb Xaratm 
V. CiiJam Doan, 6 \V. R. (Act X),45 (1866), /sy- 
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of lakhiraj arises.(l) la a suit for enhancement, however, where the defendant 
admits that the main portion of the lands are mal, but does not separate the 
rent-free lands, the plaintiff is not bound to prove that the lands are mal until 
the defendants point out their precise situation (2) Long possession of lands 
as cliowleedaree cfiackeran afiords ground for the presumption that the lands 
were set apart as such as the decennial settlement, and the onus of proof that 
the lands were the private land of the zemindar not set apart at the dccenmal 
settlement as ehoickeedaree cliakeran is on the zemindar.(3) The position of 
Inamdars differs materially from that of zemindars ; and the presumption that 
persons becoming tenants of zemindars after the permanent settlement become 
occupancy tenants does not apply to persons who become tenants under 
/namdars.('i) 

When a plaintiff mstitntes a suit for a declaration of title, the onus is on 
him to prove the title which be seeks to have confirmed. It is not sufficient 
for him to show that he is in possession, and that the defendant has proved no 
better title (5) But, if the plaintiff fail to prove title against a defendant, who 
has himself no title and is a mere wrong-doer, the former may be declared to 
be entitled to be retained in possession as against the latter (6) If the defend- 
ant is in possession and the plaintiff I'toduces title-deeds in his own favour, 
the onus is on the defendant to disprove the title of the plamtiff.(7) Where a 
plaintiff purchased ostensibly on hw own account and for the sura of Es 16 
property of a judgment-debtor put up for sale by a decree-holder in execution 
of his decree, and the decree-holder, believing it to be purchased benami on 
behalf of the judgment-debtor by the plaintiff, took out execution again and 
advertised it for sale, it was held in a suit by the plaintiff to have the execution- 
pcoceedmgs set aside that the onus lay on the plaintiff to show that the pro- 
perty h ' ’ ’ ’ ’ ' ’ In a suit by 

a temp . t a hereditaiy 

trustee , . s held that the 

onui lay on the plaintiffs to prove that the temple was of the class mentioned 
in the Act (9) ^vhere the defendants were in possession of disputed land under 
an award of the Magistrate under Act X of 1872, section 630, it was held in a 
suit for possession and establishment of title that the onus probandi lay on the 
plauitiff.(lO) 

Tort A party setting up a tort has the burden on him to prove such tort If 

the cause of action bo negligence, deceit or fraud or the like, the plaintiff must 
prove the neghgence, deceit or fraud. If to a tort justification is set up by the 
defendant, the burden is on him to prove such justification The general rule 
therefore is that the burden lies on the party seelang either to make good his 


(1) Si/wi Ahmid T. Enatl /Iptteii, 1 IV. R . 3SO 

(1865). See Oumante A'stre v. Hurtyhar 
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claim for damages arising from the tort of another or to establish a release from 
such claim, supposing it to be made out against himself, by imputing tort to 
the plaintiS.(l) In a suit for a tort the onus is on the plaintiff to prove that 
the malfeasance, misfeasance, nonfeasance or other event from which limi- 
tation commences to run, took place within the prescribed period, upon the 
general principles which regulate the burden of proof on the point of limita- 
tion (2) In cases of collision at sea the masters and owners of the colliding 
vessel even though compelled by law to take a pilot on board, are primd facie 
liable for damage caused by their ship ; and the burden of proof is on them to 
show that the negligence which causcij such damage was that of the pilot and 
solely hi3.(3) 'See '' Defarnttion” Fraud," "Good and bad Faith," 

" Malicious Prosecution,'* ante nnd post, s. 114, '‘Presumption of Innocence" 

A w^iivcr is an intentional rclinqaishmentof a known right, or such conduct Waiver, 
as warrants an inference of such relinquishment ; and there can be no waiver 
unless the person against whom the waiver is churned had full knowledge both 
of his rights and of the facts which would enable him to take effectual action 
for their enforcement. The burden of proof of such knowledge is on the person 
who relies on the waiver. A presumption of waiver cannot be rested on a 
presumption that the right alleged to have been waived was known (4) 

Tlie onus prohandi lies m every case upon the party propounding a will ; and wills, 
he must satisfy the conscience of the Court that the instrument so propounded is 
the last will' of a free and capable testator. The onui is m general discharged 
by prpof of capacity and the fact of execution (5) Thf* quantum of evidence 
sufficient to establbh a testamentary paper must always depend upon the 
circumstances of each case. Three things must be proved capacity, testa- 
mentary intention, and execution The circumstances of the ca«e may be such 
as to necessarily awake the vigilance of the Court, and to require that the 
proof shall be full and satisfactory. UTien such circumstances occur, the evi- 
dence to prove the affirmation must be stronger than in ordinary cases (6) The 
fact that the testator did know and approve of the contents of an alleged will 
is part of the burden of proof assumed by everyone who propounds a will 
This burden is satisfied pnma facte in the case of the will of a competent tes- 
tator, but if those who oppose it succeed by cross-examination or otherwise 
in meeting this primd facie case, the party propounding must satisfy the tribunal 
affirmatively that the testator did really know and approve of the contents 
of the will, that is to say, the burden of provii^ knowledge and approval 
is always on the person propoundmg the will, though formal proof may suffice 
when no dispute is raised.(7) If a party wntes or prepares a will under which 


(1) Whartou, Et , SJ 358—364 and casfs there 
eitcd. 

(2) Alitra’s Lav o{ Ijmitation and Freaertp- 
tion, 4th Ed, 1905. v ante, '• Ltmtlalvin ’’ 
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Muhammad Yunfv P.d O S Kov Co., C Bom 

H. C R. (O C ), 08 (1869) -As to the burden of 
justifying duty of ship at anchor in the cose of 
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he takes a benefit, or if any other circumstances exist which excite the 
suspicion of the Court, and whatever their nature may be, it is for those who 
propound the will to remove sneh suspicion, and to prove affirmatively that 
the testator knew and approved the contents of the wnll, and it is only where 
this is done that the onus is thrown on those who oppose the will to prove fraud 
or undue influence or whatever they rely on to displace the case for proving 
the will (1) But there is no rule of law as to the particular kind or descrip- 
tion of evidence by which the Court must be satisfied. The degree of suspi- 
cion excited and the weight of the burden of removing it must depend largely 
on tbe nature and amount of the benefit taken, and all the circumstances of 
the case. (2) 

The dictum of Lindley, L. J , in Tyrdl v. Pointon{5) “that whenever 
circumstances exist which excite the suspicion of the Court and whatever their 
nature may be, it is for those who propound the will to remove such suspicion 
and to prove affirmatively that the testator knew and approved of the contents 
of the document,’ ’ does not apply to a case where the question is simply which 
set of witnesses should be believed.(4) ‘ ‘ Due execution ” of a will implies not 
only that the testator was in such a state of mind as to he able to authorize 
and to know he was authorizing, the execution of a document as his will, but" 
also that he knew and approved of the contents of the instrument ; and 
in cases of disputed execution the Judge should consider and express an opinion 
upon both these questions. In ordinary cases execution of a will by a compe- 
tent testator raises the presumption (sufficient, if nothing appears to the 
contrar)', to establish) that be knew and approved of the contents of tbe will. 
Also under .ordinary circumstances the competency of a testator will be 
presumed, if nothing appears to rebut the ordinary presumption : ordinarily 
therefore, proof of execution of tbe will is enough. But where the mental 
capacity of tbe testator is challenged by evidence, wliich shows that it is to say 
the least, very doubtful whether his state of mind was such that he could have 
‘ ‘ duly executed ’ ’ the will, as he is alleged to have done, the Court ought to 
find whether upon the evidence the testator was of sound disposing mind and 
did know and approve of the contents of the will. Where this had not been 
done, the Appellate Court, after considering the whole evidence, held, 
contrary to the decision of the Lower Court, that the will was not approved, 
and refused prohate.(5) It is incumbent on persons propounding n will for 
the purpose of obtaining probate or letters of administration to produce all 
the evidence which the circumstances of the case indicate as proper and neces- 
sary to prove the execution of the will. It lies upon such a person to prove 
it by evidence as good as that which Would be produced to prove any other 
' ‘ - • 4-.’ • - how- 

the appli- 
the pro- 
ceedings should take, as nearly as may he, the form of a regular suit brought 
by the patty propounding the will.(8) The fact that a contested will bears 
an endorsement stating tliat it was acknowledged by the testator before tbe 
Registrar, docs not warrant a Judge in granting probate without any other 
evidence in support of the will, even though the caveator does not produce 


(1) LvJ<o B!bi r. Oopiyoram, S3 A. *72 (1901). 

(2) Bai Ounjabni r. BhujwanJcu 
9 a J?. 709 (ItVO), JO B.STO 

(3) L. 11. (Ison. P D . 1»1. 

(4) Slnma CAvrii v. K^’lramnnt Da*i, 4 C. W. 
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any c%’idence to impeach the will.(l) H a will shown to have been in the cus* 
tody of f 

to have • 

presump I 

presump I 

where gr , 

that persons interested on the disappearance of the will had access to the 

testator’s house.(2) Such presumption of revocation docs not arise unless 

there is evidence to satisfy the Court that the will was not in existence at the 
time of the testator’s dcath.(3) A will, duly executed, is not to be treated as 
revoked, either wholly or in part, by a will which is not forthcoming, unless it 
is proved by cleat and satisfactory evidence, that the will contained either 
woms of revocation or dispositions go inconsistent with those of the earlier 
will that the two cannot stand together. It is not enough to show that the 
will, which is not forthcoming, differe<l from the earlier one, if it cannot be 
shown in what the difference consisted. The burden of proof lies upon hi m 
who challenges the existing will.(4) The burden of proof lies upon the person 
who sets up a will, not upon the pcr‘«on who is prepared to impeach it. The 
defendants (widow and sister-in-law of a deceased tnluqdar) set up a will under 
which they alleged they took all the property of the testator absolutely, where- 
upon the plaintiffs, the next reversioners, sued for a declaration that the will 
was not genuine and that the alleged testator died intestate Held that the 
onus was on the defendants, who set it up, to prove that the will was genuine, 
and not on the plaintiffs, who impeached it, to show that it was a forgery. The 
fact that the plaintiffs omitted to give any evidence that the will was forged, 
though they asserted that “ thev would prove it to be spurious if necessary ” 
raised no presumption of the genuineness of the will Nor did the omission 
of the plaintiffs to cross-examine some witncs««s called by the Court prcnously 
to hearing, to explain the alleged loss and consequent non-production of the 
will, give rise to anv presumption in favour of its vahdity. They were not 
bound to cross-examine the witnesses, which they could not have done without 
permission of the Court, bir( were perfectly justified in waiting until endence 
in support of the will was produced at the trial (5) 

Where a testatrix executed a will written on two sheets of paper and tied 
by a strmg at the top of the left liand comer four or five years before her death, 
and only one sheet of the will was found after her death, which disposed by 
means of legacies of the bulk, though not the whole, of her property, and an 
application made for the grant of probate of that portion of the will, was op- 
posed by tlie testanx’s heir Held {per Maclean, C. J.), that the presumption 
that the testator destroyed the second sheet of the will animo revocandi was a 
rebuttable one and that it had been rebutted in the case , that probate could 
bo granted of a portion of a will, and that where the contents of a lost will are 
not completely proved, probate can be granted to the extent to which they are 
proved. Held {per Banerjee, J.) that judging from the nature of the docu- 
ment as it stood when complete, as deposed to bj* the witnesses exammed in 
the case, and judging from the nature and appearance of the part that had 
been preserved, the fact of a part being wanting raised no presumption of the 
destruction or mutilation of the will with intent to revoke it (6) In a recent 


U) OMoa Ckam V Vma Chyrr, 1 C 1. 11. 
3H2 (18771 

(21 .Voii/rt I’rOMit t Cc/tefinr ot VirrtI 
(1908). 29 A 82 

l3‘ Hotttut \ SKTrtargn/ Sl'Uf,St C.. 

«83 {I'XMI., r.,SC W ,S*.82I. 

(4) Mtrta v. lU C., 444 

(1692); (.c 19 I.A.,83 ;CWUt Ci{!4Tf.9 Moo. 


!• r..l31(lR7l) //ifcAiii«r 3 MckJ.. 20.1; 

Sho*. P*r. C*« , 146 CooJoQ^I v Hanrocd, 
ITm. Rtu-t. a37 

(SI .V«U Dfi \ K*dr^ Sot\, 23 A , 403 (1901) ; 
■. p 3 C. W X . 895 

(61 .(/u7rr y. SrtttMtIg 3 C 

\V. X., 61" (1899). 



G7G 


FEXAt CODE. 


[S..105.1 


English cftse it was held that the Court will not order the insertion in the pro- 
bate of words actually missing from a torn n-ill, but the practice to be followed 
in such a case, uhetc satisfactort* oral proof of the missing words is given, is 
to annex to the probate a document showing what the words wcre.(l) 

Where a will was challenged on the ground that it was made by the de- 
ceased after the taking of poison and was therefore bad for being the act of 
suicide, it was held that the ohms of proving whether the ^vill was written after 
the swallowmg of poison rested on the party impugning the will.(2) Upon 
a petition under section 234 of the Succession Act for revocation of probate on 
the ground that citation had not been published, and that the petitioner, being a 
minor under the care of the person who obtained probate, had no opportuwty 
of understanding his mnM fides and improper acts, and that the will was a 
forgery, !' ...... ^ f 

proving 

cccdcd, t ‘ ■ 

propounding would have to prove in the ordinatj* way.(3) The mere fact of 
an attesting witness to a will repudiating his signature docs not invalidate 
a will, if it cau be proved by the evidence of other witnesses of a reliable cha- 
racter that he has gi%*en false evidence (4) And it lias been held in England 
that when a party is compelled to call the attesting witness to a will or codicil 
he may cross-examine him. as the latter is not the witness of cither party 
but of the Court (5) WI'a** « •.»« proof m solemn 

form per testes will not of a person who 

had had notice, or had before the grant 

of probate issued, and had then abstained from coming forward (C) .Merc 
omission to serve a special citation would not by itself be suiTicicnt ground for 
revoking the grant it it is shown that the person on whom the citation ought 
to have been served had knowledge of the application for probate. The onus 
of proving that he had such knowledge rests on the partv who alleges it (7) 
Where a deed of gift or will confers au estate upon a named person because he 
fill**, or by reason of his filling, a certain character, he is entitled to recover the 
estate without affirmatively proving that he fills such character. The ohms 
of proving that he does not fill the character which is the reason of the gift lies 
upon those who dispute Im claim.fS) 

But^enof 105. tv pcrson IS ftccusod of any ofleiice, tliG burdcD 

thatewe of ptovin" tlio existcncc of circumstances bringing the case with- 
So^Vwlth.in any of the General Exceptions in the Indian Penal Code, or 
uons.”'^ within any special exception or proviso contained in any other 
part of the same Code, or in any law defining the offence, is upon 
him, and the Court shall presume the absence of such circum- 
stances. 


(U oa T. cm (IfO*). 1*.. I5T. 

(!1 .V«a-r lluAfn X. RJia /J*M. fl X, 91 

(ir’si. 

(31 /hVflr.'..- ZfcM T. /*■«■'•> 9 0-,*^ 

(i5<r). 

(I) XfXt r Ji>f 2£ W. It, IS* 

(Is74V Xu ft* tx> fttWftlu'o. M *9— 

(5) jtmt X. Jrm,i (l&W). Tim« I_ R.. t. St. 
I.. S3^ 


1*1 Hrinffa V. PnJktC^ Ckowdkromw 

n ( . I'lJ (IBH3V A* to thf cf *'• 
KfJi f>u X /.An* 31 C., OM (19041. 

Th» tViTT Coanfil <1x1 not, howfTff, dwxle th* 
point, ft* It <1 (k-xIM tlio Cftv? on otidonfo- 

(7) rtfx, CAn«i X. Surtniro XaH. 9 C. W. X.. 
r"! (1901) 

(8) Ma,i X MuS.xirrn. n B.. 59*. 
SiU (IS'lS). p»r r*rTftn. C. J. 
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(а) accused of munlcr, alleges that, l>y reason of tm«oun(Ine«s of mind, he did 
not know the nature of the act. 

The burden of proof is on A. 

(б) A, accused of murtlcr, alleges that, by gras*e and sudden provocation, he was 
deprived of the power of self-control. 

The burden of proof is on -4. 

(r) Section 325 of the Indi-an Penal Codo provides that whoever, except in the case 
provided for by section 335, voluntarily causes grievous hurt, shall be subject to certain 
punishments. 

A is charged with voluntarily causing grievous hurt under section 325. 

The burden of proving the circumstances bringing the case under section 335 lies 
on A, 

Prlociple — Ser Notes, post. 

8, 101 {Burden o/ proof.) 8. 3 {"CoMri.") 9. ■! {“Shall presume.") 

Field, Ev., 495-430 ; Act XXV of 1801.83.235—237; Act XVTII of 1802, 
as, 20—27 ; Act X of 1872, s. 439 ; Act X of 1882 and Act V of 1898, s. 221. 

COMMENTARY. 

This section is nn important qualification of the general rule that in cn- 
minal trials the onus of proving eve^'thing essential to the establisliment of the Side 
charge against the accused, lies upon the prosecution (1) It is, os will be seen, 
stated in two forms— tliat of a rule as to the burden of proof, and tliat of a pre- 
sumption. The result is the same m both cases (2) This section is an applica- 
tion, and perhaps, in some cases, an extension, of the principle contained in sec- » 
tion 103, ante. This section effected an alteration in the Jaw which required 
the prosecution, previous to its enactment, to prove the absence of circum- 
stances constituting special exccptions.(3) Now both in the Presidency Towns(4) 
and in the Mofussil the burden of proof is upon the accused of showing exist- 
ence, if any, of circumstances which bring the offence charged within any of 
the special as well as of any of the general exceptions or provisos contained in 
any part of the Penal Code or in any law defining the offence (4) "With refer- 
ence to the words “ shall presume,” see fourth section. So it is for those who 
raise the plea of private defence to prove it. The act charged moreover cannot 
be denied and the plea of private defence raised as an alternative If raised, 
a full account of the occurrence must be given in evidence.{5) Bo also the 
burden of proving the loss of self-control ;(6) exemption from criminal respon- 


(1) > antt, t<. lot— 101, tHh’VOC Cnminnl 

tav. 

(2) MftrWly. Et., SI. 

(S) Field. Er , 495, 498. iff Act XXV of 1881. 
»s 235,230, 237 The EriJence Actcsprejsly rv- 
pc&Ied (lei Schcl lie), • 237, and the whole of the 
Act W4« »ub«equently rcpealcl b> Act X of lB7d 
(.C<e «. 439 of Act X of 1872 and e. 2Jl. the cor- 
te*potidin(f •lotion of the present Cbdc Act V of 
1808). 

(4) Before pa»<mg of .4ct X of 188J it wai 
doubted whether Act XMIIof 1862, bl 26 and 
27, were OTcrriddca by the pre»cnt eection [In re 
.SAtfco PrortJ. 4 C,. 12». 127(1878)1. The Utter 


Art applied only to the llish Court in its Ori- 
ginal Cnminal Junwlictioii . 9eaf jr y Aameoniia 
Bow. 4 TV It, O., 22 (1865, The uonbt is, 
however, now colved as .Act X of 1882 repealed 
«> mnch of Act XVIII of 1862 as ha<i not been 
pievMmdy repealnl 

(IS) In re SHiha 4 C. I?4 (1878): 

« e . 3 C U 11 . 122 

(5) In re /aasleer .V.nfor. I C' 1. B , 62. 65 

(1877) In re Aafi U C. L. It., 232 (1882). 

Afwwddm Aimed r. B.. 8 C. W X . 714 (1904). 

(6) e. *. DfriiOofntJji.'SO B ,215. 223 (1895) : 
R. T. SMU ClorBye, 4 \V. It. O.. 35 (1865). 
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English case it was held that the CJonrt will not order the insertion in the pro- 
bate of words actually missing from a tom will, but the practice to be followed 
in such a case, where satisfactory oral proof of the missing words is given, is 
to annex to the probate a document showing what the words were.(l) 

"Where a will was challenged on the ground that it was made by the de- 
ceased after the taldng of poison and was therefore bad for being the act of 
suicide, it was held that the onus of proving whether the will was written after 
the swallowing of poison rested on the party impugning the will.(2) Upon 
a petition under section 234 of the Succession Act for revocation of probate on 
the ground that *’ 

minor under the 
of understanding 

forgery, it was held that the petitioner should be allowed an opportumty of 
proving that she had no hnowledge of the previous proceedings ; and if she suc- 
ceeded, there should be a new trial as to the factum of the will, which the person 
propounding would have to prove in the ordinary way (3) The mere fact of 
an attesting witness to a will repudiating his signature does not invalidate 
a will, if it can be proved by the evidence of other witnesses of a reliable cha- 
racter that he has given false evidence (4) And it has been held in England 
that when a party is compelled to call the attesting witness to a will or codicil 
he may cross-examine him, as the latter is not the witness of either party 
but of the Court (5) When a will has been proved summarily, proof in solemn 
form per testes will not as a rule be required on the application of a person who 
had had notice, or had been aware of the previous proceedings before the grant 
of probate issued, and had then abstained from coming forward (6) Mere 
orr^sion to serve a special citation would not by itself be sufficient ground for 
revoldng the grant if it is shown that the person on whom the citation ought 
to have been served had knowledge of the application for probate. The onus 
' of proving that he had such knowledge tests on the party who alleges it.(7) 
Where a deed of gift or will confers an estate upon a named person because he 
fills, or by reason of his fiUmg, a certain character, he is entitled to recover the 
estate without affirmatively proving that he fills sucli character. The onus 
of proving that he does not fill the character which is the reason of the gift lies 
upon those who dispute his claim (8) 

Burdenof 105. When a person is accused of any offence, the burden 
?hnt*cMe of proving the existence of circumstances bringing the case with- 
comea^with. in auy of the General Exceptions in the Indian«PenaI Code, or 
within any special exception or proviso contained in any other 
part of the same Code, or in any law defining the offence, is upon 
him, and the Court shall presume the absence of such circum- 
stances. • 


(1) aa V. an (looo). r.isr. 

(2) llu’fn t. D-Mn ptbi. 21 .U W 
( 18081 . 

(11 Dinlarint Dfbi r. Du>V> Chnnirr, 8 C . H8I) 
(18«2). 

(I) A’/Ao Ktshnrt K Joy D"twjn. 2i W. II., 1B9 
(1«7«V Stt M to »*. 68—72. p>»». 

(5) Jm>t r. JontA (1008). TimM L. ft., T. 2*. 

|K SSO. 


(6) ISrinia Choudhratn v. PtulKica Choindhtainr 
11 C. «2 (1885). Ai to the oitM of proof, *»« 

Ai* T. /«»on Chn.ndrn. 31 C., 914 (1904). 

Tlie Privy Co'ineil diet not, however, decide the 
point, It decided ttie cft'c on the evidence. 

(7) Pnoi Cbani r. Sartnira Ao/A, 9 C. W. N., 
20O (1901) 

(8) Rinyn /Jofn;, v. Stwhyippa. 21 B, Ml. 
SO* (1808), prr Fiirf»B. C. J. 
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lUustraliona. 

(q) -4, accu'eU ol mtttJor, allogea that, hy naaon o{ wn^ovin^ncoa o{ mind, !ic did 
not know the nature of the act. 

The burden of proof h on 

(fc) A, accused of murder, alleges that, by grave ami sudden l)ro^oeatio^, he wa® 
deprived of the power of self-control. 

The burden of proof is on .1. 

(e) Section 325 of the Indian Perwl C5o*le provides that w hoe\ er, except in the case 
provided for by section 33.5, voluntarily causes) gries'ous hurt, shall he subject to certain 
punishments. 

A is charged with voluntarily causing grievous Inirt under section 325. 

The burden of proving the circumstances bringing the case under section 335 lies 
on A, 

Principle — See Xotca, j)Osl. 

B, 101 {Burden of proof.) fi. 3 (“Court.”) s. 4 (‘‘5Aafi presume.") 

Field, Ev., 495-^OG ; Act XXV of 1801, 63. 235—237; Act XVIII of 1802, 
ss. 20—27 ; Act X of 1872, a. 439 ; Act X of 18S2 and Act V of 1898, s. 221. 

COMMENTARY. 

This section is an important qualification of the general rule that in cri- 
minal trials the onus of proving everything essential to the establishment of the S> 4 ®* 
charge against the accused, Ucs upon the prosecution (1) It u, as will be seen, 
stated in two forms— that of a rule as to the burden of proof, and that of a pre- 
sumption The result is the same m both cases (2) Tliis section is an applica- 
tion, and perhaps, in some cases, an extension, of the prmciple contained in sec- » 
tion 103, ante This section effected an alteration in tlie law which required 
the prosecution, previous to its enactment, to prove the absence of circum- 
stances constituting special exceptions (3) Now both in the Presidency To\vns(4) 
and in the Mofussil the burden of proof is upon the accused of showing exist- 
ence, if any, of circumstances which bring the offence charged within any of 
the special as well as of any of the general exceptions or provisos contained in 
any part of the Penal Code or in any law defining the offence (4) With refer- 
ence to the words “ shall presume.” wc fourth section. So it is for those who 
raise the plea of private defence to prove it. The act charged moreover cannot 
be dewed and the plea of, private defence raised os an alternative. If raised, 
a full account of the occurrence must be given in evidence (5) So also the 
burden of proving the loss of self-control ,(6) exemption from criminal respon- 


(1) > anl€. 101 — 104, nb-toC CnmmM 
lav. 

(2) Markby, Et , 81. 

(1) Field. Ev., 495, 498. «« Act XXV ol 1881. 
»• 233.236,237 The Ectdcnce Aclcvprf*»ly re- 
pe*W (m« Sched jIc), ». 237, *nd the whole ot the 
Act W4< «ub«e<joent1y repealed b> Act X of 1872 
« 430 of Act \ of 1S72 %. 211. the cor- 

reipondinf! section of the prwent Code Act t of 
1898) 

(4) Before pn<injf of Act X of 1882 it w»» 
doubted whether Act XVIII of 1662. #». 26 and 
27, were ocerridden by the preeent eectjon IIo re 
.•SAibo Prand. 4 C,. 121, 127 (1878)1 The Utter 


Act applied only to the Iheh Court in lU On- 
f io»l Ctunuinl Juri«lictioii , .Veofy r. Rarnfarain 
Boee, 4 W R , O , 22 (1863) The doubt is, 
bowerer. now eolvrd »s Act X of 1882 rcpenled 
*o mneh of .\rt XVIfl ol 1882 aa had not been 

precioiialy repealed. 

(IS) In re .Vlflo riworf, 4 a, 124 (1878)- 
a e , 3 C I.. U . 122. 

(5) In re Jamihter .^infor, 1 C. L. R , 62. 65 
(1877) lore Xofi CAarii, II C. L R., 232 (1882). 
AAraJJtm Abmttl t. if , 8 C. W. K.. 714 (1904). 

(6) Ji. T. Drrji f;oriitrf/tV20 B., 215, 223 (1995) ; 
Jt. T. £ief(A Cioeffyr. 4 W, R.. O., -35 (1865). 
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sibllity by reason of imsoundness of mmd ,(1) good faitli,(2) the acceptance 
of risk by the person injured ;(3) and the like lies upon the accused. But it is 
not necessary for the accused to fhai the existence of circumstances bringing 
his case within an exception ; and the burden of proof which is upon him can be 
discharged by the evidence of witnesses for the prosecution as well as by evi- 
dence for the defence. An accused is clearly entitled to claim an acquittal if 
on the evidence for the prosecution it is shown he has committed no offence (4) 

106. When any fact is specially within the knowledge 
any person, the burden of proving that fact is upon him. 

Ittustralioni. 

(а) \Vben a person does an act with some intention other than that which the char- 
acter and circumstances of the act suggest, the burden of proving that intention is upon 
him (5) 

(б) A is charged with travellmg on a Railway without a ticket. 

The burden of proving that h© had a ticket is on him. 

Principle — The capacity of patties to give evidence may effect the burden 
of proof. A person will not be forced to show a thing which lies not within lu's 
knowledge. (6) 

8. 3{“J’ac<.”) 8. 101 [Burden of proof.) 

' Taylor, Ev., |§ 376 &377; Wharton, Ev., §367, Powell, Ev,, 330} Beat, Ev., 

§§ S74— 276. 

COMMENTARY. 

Pacts * As already observed, (7) the first exception to the general rule that the 

^tbin burden of proof rests with the party who asserts the substantial affirmative is, 

knowledge does not apply where there is a pntnd facte presumption one way or 

0 apar . exception is the subject-matter of sections 107 — 114, post. 

The second exception to the above-named general rule la stated by the 
present section, viz , that where the subject-matter of the allegation lies pecu- 
liarly loilhin the knowledge of one of the parties, that party must prove it, whe- 
ther it be of an affirmative or a negative character, and even though there be a 
presumption of law in its favour.(8) 


especmly |,.vf 
wltbln I 
knowledge.! 


!1) R. T. KoHfr y<u’iir. 23 C . 6W, 607 (ISW) , 
R. V. Nlax AH. A. IV. N p 2 

(2) R. y RalM'hnn 17 B , 573, 677. 

679 (1893); R v Dhun Smjh.e A. 2R>. 222 
(I8S4), K.ini»jam(y. ,387 (188.3) ; 

.9«lnfo KoUn, > A. 14 C.. 566(1887) lo re 
SM'ia PrnsaJ,4 C., 124 (1878); Jt.r.CtrjaiXaHliir 

15 B..28fi (1890); B. ▼. 16 B . 

3St (1890): and u to what roiutitatea 
(i(T;pe in good filth ” withm thoinfuilng of Act 
XXV of J887, •rcliqn 7 ; •« R %. Pttnntnim 
.WA iUVtr (tOOS). 33 C., 945. 

(3) S«lor<y> KrAin) r. B. 14 C:.5«l. 6««. 680 
'1887) 

(4) In re Bo/i GAufa, II T. I. R . 232 (1892). 
Ubpr... hovrrpr, ttip (.Ipa U tolrn for tho Brat 
timp on ajipeki of. B. r. Tiramrt. 21 4 , 122 
(1893). 


(6) Spc Dtpahj ifjai, RtmtiahrancrY v. Kdrurta 
22 C., I6t. 174 (1894; 

(6) Beat, Er , | 274 

(7) V Infcod to Ch. VII. 

(8) Taylor, E»., § 367A i lAclson x Binar, 6 
T. R. BO; 3 It. R , 119. B r.Turnrr.iC 4 K , 
732 1 but «ee thei observations of Aldrrson, B , in 
EIHa X. Jonann, 13 M & W , 8.95 . 14 I. J . Ev , 
201, B.Iur. , 353,282, ‘286 ; suiyestmg that the rule 
only refers to the u rtjW of thr evidrnco : but that 
there aho'ild bo some oMilenco to start the pro- 
■umptiou and oa«l the onu. on the other side. 
These olwnrvafions are referred to In PoeJin ReA^ri 
T. !r<i/«>n d t'o , 0 \V K.. 192 (1888) Though 
there mieht , prior to f hii At t. have been said to 
havn luy.n so'ne doubt upon the subji^'t , S(« Pori- 
•n BrAorre tTo/Mia it Co., supra; CrUAar linn 
V. AVi Kan/, n R I- n , 101. 165 (1889), the 
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' So in England, under the old law, in an action for penalties against n person 
for practising ns nn nnothecary witimut n certificatcfl) ns the defendant was 
peculiarly cognizant of the fact whether or not he hnd ohtnined a certificate, 
and, if he had done so, could have no dilTiculty about pro<lucing it, the law com- 
pelled him to do so (although, had »t not been for the principle in question, the 
plaintiff would have been bound to prove the negative for two reasons ; fint, as 
essential, to hb case, and secondbu to rebut the presumption of innocence), 
and in accordance with the principle under consideration it is for him to do so, 
and not for the plaintiff to prove its non-exbtencc.(2) In a suit against a 
zemindar to reverse the sale of a potHi tenure held under Kcgulation VIII of 1819 
on the ground of non-service of notice, the onus of proving service lies on 
the defendant according to the terms of this section.(3) Where a horse was 
delivered to a defendant in a sound state, but when returned was found to be 
foundered, it was held that it was for the defendant to show how the horse which 
was perfectly sound when taken out was foundered when returned. (4) Sales 
of consignments entrusted to cominbsion-agents and particulars of those sales 
arc matters which he specially within their knowledge, and every contract of 
’ of rendering a true and complete account 
• agency.(5) Where in a suit between a 
cld lands of considerable extent under the 
former, but objected that one or two plots occupied by him had been held under 
a difierent title, it was held that under such circumstances it was for the 
defendant to prove a matter which was peculiarly within his knowledge (C) 
IVhere the plaintiff who was formerly putntdar of’ the village sued for the pos- 
session of certain land which he claimed as laUnraj, and from which he stated 
that bo had been ousted by the defendant who had become putmdar by pur- 
chase at a sale hold under Bengal Regulation VIII of 1819 , it was held that 
though, according to the general rule, it would have lam upon the defendant 
to show that the land was rent-pajnng after 1790, yet as the plaintiff by reason 
of hU having been formerly putnidar of the village' had special means of know- 
ledge and was in a position to prove the area of the rent-papng lands, the 
burden of proof lay upon him in the first place to show that the disputed land 
was not within this area.(7) When the sons of a living father bring a suit against 
a creditor to got rid of a charge on the ancestral estate created % him, on the 

' astc of the estate, the ante- 
be in the knowledge of the 
'er. till* onw» of disproving 

the charge may properly be placed upon them (8) 

T ._j a ! — „*«i „ v .\V. p Rent Act(XII of 1881 bya record- 

• recorded share of the profits of a mahal, 

. .e defendant liable under section 209, not 

nile, however, m Imlin la now that itated in the 
te« and in Taylor, Ev , §178 A . Wharton, Ei 
S 367 . Powell. Ev . p 330 A» to the extent of 
thU «ection. *rt observation# in 3IuhammtJ /»- 
oyai V JIuJiammed Koram'ittillah, 12 A., 312 
(18S9) The applieability of the rale and the 
extent to which it «houIJ be earned is « ijumtwn 
of Considerable difficulty; »«Be«t. Ei. jJ27-l — 

(1) Under 55 G<o 3, C 191 (The Apotiieearn# 

Act. ISl-t) . now 21 A 22 Vic., C 90, } IH 

(2) Taylor, Ev„ { 376A , .tpofA Co K’niUy 
Ry. * M.. 159. 1 C. A V.. 638. 

(3) Doorfs Clara v. Sytd Ao;«»oorfif«a. 21 

\V. 11., 397 (1874) : alio Hum 3li~ 

kornid Ga’i, 19 C., 899 (18911. 


(4) CoAuiy X ileanea, 46 N. Y. Rep. (An er.) 
•'That IS • eaw shKli probably wouM come 
Dpder 8 10*1 of the Evidence Act," ptr Edge, C 

9 A . 406 (1887) 

(5) Jfonea X 18 JI . J38. ?45{I89-J), 

a# to aceoiinl laW bem; primd /one endence, 
»ee BofJoto v CA*w LnU, 28 C , 209 (1900). 

(0) Ram Conrntr v B»noy tlonad, 7 IV It , 67 
(1681) . datincuutioi in CrMar llan v A'of) 
A'anf. 13 B I U . A O , 161 (1869) 

(1) Nsi6o ikisfea v CromolAonatl Ghost, 5 W. 
R . 149 (ISfte) . <iutin!pii>.hcd m Girdhar llari v. 
Kats Kmmt. U R. U R.. A C, 181 (1889). 

(8) llanoomanptrthad Vaaday v. 3lMts%mat 
Ximiwrree. e M. 1 A . 418. 419, (1856). 
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only for the profits which the latter has actually collected, but for those which 
through gross negligence or misconduct he has omitted to collect, the burden 
of proving such negligence or misconduct rests in the first instance on the 
plaintiff. No general rule can he laid doivn as to the quantum of evidence 
which the plaintiff in such a case must give in order to shift the burden of proof 
on to the defendant. The mere production by the plaintiff of the jamabandi 
or rent-roll is not sufficient to cast upon the defendant the necessity of pro^•ing 
that there was no negligence or misconduct in him. Section 106 of the Evi- 
dence Act does not apply to such a case.(l) 

_. . , .. ... ... ingtj. 

. ■ ■ unless 

j 1 o » * ce the 

necessary license or authority (as the case may he) in proceedings for selling 
liquors, improperly exerci^g a trade or profession, and the Hlce ; in actions for 
penalties against the proprietor of a threatre for performing dramatic pieces 
without the written consent of the author, in proceedings for misprison of 
treason, where if the treason be proved, and the knowledge of it he traced to 
the prisoner, he is'in stiictness bound to negative the averment of concealment 
I by offering proof of a discovery on hb part (2) So if, notwithstanding the act of 
• ' ' ‘ ‘ * ... - . 'lie accused was some* 

■ d by the character and 

I And it being further 

iarcued that though the facts might goto show that thj intention was that the 
'.gim should be employed for the purpose of prostitution, still they did not suffi- 
‘ciently show that the employment intended was to be before the completion 
/of the sixteenth year by the girls, it was held that under this section it Jay upon 
the accused to prove that she intended to put off the employment until the com- 
' *■ *■’ •* "" *c several persons were found at 11 o’clock 

ty of Agra, all carrying arms (guns and 
and none of them could give any expla- 
nation of his presence at the spot under the particular circumstances, and at 
that period the District of Agra was notorious as the scene of frequent and 
recent dacoitics, it was held that the circumstances justified the inference of an 
/intent to commit dacoity and the burden of proving the contrary rested on the 
accused under this section (4) 

When an instrunieut on its production appears to have been altered, it is 
a general rule that the party offering it in evidence must explain this appear- 
ance, if he be called upon to do so by the bsue raised, and if the instrument 
be not admitted by his opponent under notice, because as every alteration on 
the face of a written instrument renders it suspicious it b only reasonable that 
the party claiming under it should remove the suspicion.fS) It is not, Iiowever. 


(I) Itaiamniti Inyai r. J/sAammnf Aara- 
12 A , 301 (ISSOt Xrf Do> N.-W. 1*., 
let II of 1901. 

(21 laylor. Fr., { ST?, ami tasrs Ihetr Cited. 

(3) Oepaty Rerntm^nntt' v. 

BoufM. 22 C. 161, 17S (1891). acc/C Ta/nr 
Sani, 23 V . ISO (1699). Sft as t» the a|ipliea. 
tlon of this section In criminal cases . 

Bam r. fUaimatn Bam, 22 C.. 400, argamJa 

(4) A r. JlUcJa. 23 A., 124 (I900>. 

(5) Taylor. Ft., } 1810; J’tlamiar J/aasI/rs 
T. Mo,4<ttUaJ Jlaoiiiu. I M. I. A, 420, 429 
(1337): S. U. R.. I*. C. 33; .1/bUm Jt<Ann r. 

Batumi Armi. SuUierUml's MofuvJ Small Canw 

Oogrt Hefeicn'iFa, 39 (ISdl); ASotA 


T. MpniiianiH Biiiyh, 8 M. I. A , 1, 17 (1861) , I 
W. R , I' r., 3d. There nisy, ho»e«cr, be form. 
borali*'* proof gtron? cnou-h to rebut the pre- 
•uoiptinn which arises agimst an apparent ivnd 
prnximabic lalsiFer of evulenic' t^., 17. As to 
ir.atonat alterations in mstniments bcine fatal 
to their \alidity. tet Taylor. Ev . {§ 1819-1810 
Thn nilo of English Jaw flmt a material atteratioii 
of a document by a parly to it after lU c\ceii* 
lion without the consent of the other parte ren- 
ders it Tori, is ui force in India, .f/uiurom r. 
Lmedejin, 23 R.. 616 (1901); Idisfinsmshed In 
f7sJ<ima/s v. J/fya»Anf,3 Rom. I.. R., 374 (1901). 
in which It was htH that where a wnlten ae* 
hnowlixlcment has its state alterni, oral eeUmre 
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on every occasion ol a party tendering an instrument in evidence that he is 
bound to explain any material alteration that appears upon its face ; but only 
on those occasions when he is scching to enforce it, or claiming an interest under 
such The instrument maybe void for the purpose of taking an 

interest under it, hut nevertheless admissible to prove a collateral fact.(2) It 
follows that a deed is not rendered inadmissible by alteration, if it be produced 
merely as proof of some right or title created by or resulting from its having 
been erccuted (3) Nor does the rule of law winch requires the party tendering 
in evidence on altered instrument to explain its appearance, apply to ancient 
documents coming from the right custody merely because they are m a muti- 
lated or imperfect state. It is sufTicient that the instrument is produced in the 
same state in which it was actually found. The iceight, however, due to such 
a document may be affected (4) 

^\Tiere a written acknowledgment bears a date which has been altered, 
oral evidence to prove the date is inadmissible under the nineteenth section, 
second paragraph, of the Indian limitation Act, 1877.(5) 


107. "When the question is whether a man is alive or dead, proving 
and it is shown that he was alive within thirty years, the burden ttrson^ 
of pro\'ing that he is dead is on the person who affirms it. ‘nSv^been 

allvswltblt 

thirty 

years. 

108. [Provided that when](6) the question is whether apSfrtaV* 
man is alive or dead, and it is proved that he has not been hoard IsaUve wtS 
of for seven years by those who would naturally have lieard of h“rdoffot 
him if he had ’been alive, the burden of proving that ho is alive 

[shifted to](7) the person who affirms it. 

Principle, — The piesumptlou m favour of continuance. See Notes, post- 
8. 101 {Burden of proof) 

Taylor, Ev.. |§ 190, 198—201 ; Be-t, Ev , §| 408, 409, Wharton, Ev , §§ 1276—1277; 

Lawson on Presumptive Evidence, p 192, et seq. 


to pio»e tVat w m«.drowsible osdrr jiMi 

? of 8. 19 of U"® Lipiitation -Act 1 sho 
Gvjan ChundtT v DhtironiiXrtr J/untfuf. 7 
C., Clfl (1811); 8 c . 9 C. L. R , 217 ; 
Ganj .1 San v Chandan .SinjA, 4 A., 62 (1881) , 
5»taram Krishna ^ . Da/x 7 B , 118 (1883) 

[diisented frnn in ilohuh CKunirr t Kamtm 
Kvutati, 12 C . 711 (1885)1 , Oaity Chand r lihat- 
kar Jnj-ynnalh, 6 B , 371 (18811 , CAritfac^arfa t 
Ka^'m’ayya 9 M , 399 (1685), F B , GaLxndanmi 
▼. -Viip/iu^omi, 12 51., 239 (1899). Fanonmn 
V. Ramvhandra, 7 M , 302 (I8S3) The role 
doe* ^ot apoly to documentj oIikH are net the 
fonndttion of » pKiatiC's risi.n, but rre merely 
evidence of a defendant’* pre-evistmg Lability 
A written acUnowleden'ent of hi* Lability by a 
debtor which is intended merelv to save the bar 
of liniitation and Dot to five a li!;ht of action is 
not wlthm the rule .)fni(Tra»i v. C'tn*drom. 23 
B., 616 flltol): referred to and distinguished in 
Sayad Cabimoft T .ViyatAoi, 26 B , 128 (I901|. 
An imioatenal alteration iLwa not aroU the m. 


*truB«nV. TstoTAifu Jorohirdo* v nunyobom 
Jlatkvrcdat, 11 Bo.-n H C R , 203 (1873): Sit 
V Kanlo Nath, 3 C., 220 (1877), unless made 
fraudulently Kalte Kootnar v. 0«Bjn A’orBin 
10 \V. R., 2{f0 (1368) And a material alte'ation 
made after execution does not vitiate a deed, if 
it be made with the consent of all the parties ; 
/«« J/,iAaMef T Bax Faiintx, 10 U., 487 (1888). 

(1) Taylor. Ev , | 1824, and lasej there cited. 

(2) Hnlekxn* » Sroll, 2 \I b \V , 816. 

(31 Taylor, Ev , { 1826 as to alterations by a 
stranger and aiUiout the prmtyof either party, 
see * , 5J 18*7—1829 

(4) /& , { 1878 

(5) Bnyad Valnmalx i. Mxynbhax, 26 B , 128 
(1901), 

(6) The words in brackets m s 108 were sub- 
stitnted for the onainal nerd (‘ efen ”1 by Art 
XVni of 1872. 1. 9 

(7) The words in brackets were substituted 
for " m •• by s. 9 of .Aet XMU of 1872. 
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COMMENTARY. 

Con- ,1 Tills section, according to its terms, does not requite that the Court should 

jhold the person dead at the expiration of the. seven years therein indicated ; 
} but merely provides that the burden of proving that he is alive at the time of 
|the suit is shifted to the person who affirms it.(l) 

“ Various primd facie legal presumptions are founded on the continuance 
or immutability for a longer or shorter period, of human affairs, which expe- 
rience tells us usuall)’ occurs So when the existence of a person or personal 
relation, or a state of things, is once proved, the law presumes that the person, 
relation, or state of things continues to exist till the contrary is shown, or till 
a different presumption is raised from the nature of the subject.”(2) So, 
apart from the present sections and that which follows them, the Act declares 
generally that the Court may presume tliat a tiling or state of tilings which has 
been shown to be in existence within a period shorter than that within which 
such things or state of things usually ceases to exist, is still in existence (3) 
These sections and the following section deal with certain instances of the 
presumption which exists in favour of continuance of immutability. It is on 
the principle of this presumption that a person shown to have been once living 
is, in the absence of proof that he has not been heard of within the last seven 
years, presumed to be still aUve (4) These sections establish a uniform rule 
upon their subject-matter, both for Hindus and Mabomedans as well as all 
others. According to Hindu law twelve yejirs must have elapsed before an 
absent person, of whom nothing has been heard during this period, can bo 
presumed to be dead.(5) In the case of Mahomedan law the old Hanafi 
doctrine required that ninety years should have elapsed from the date of the 
birthof missing person before his death couldbeprcsumed. TheMaliki principle 
is now, however, in force among the Hanafis, namely, that if a person be unheard 
of for four years he is to be presumed to be dead. Among the Shiahs the 
period is ten years, and among the Sliafees seven (6) Now .however, the rule 
contained in these sections, being a rule of evidence only, governs both Hindusf?) 
and Mabomedans (8) Although, however, a person who has not been heard 
of for seven years is presumed to be dead, there is no presumption as to the 
lime of his death ; ana if any one seeks to establish the precise period 
at which such person died, he must do eo by actual evidence/ The question 
for winch provLsion is made is whether n man is alive or dead at the time the 
question is raised (9)j There is no presumption of law relative to the conti- 
nuance of life in the abstract The death of any patty once shown to have 
been alive is a matter of fact to be determined bj’ the Court. But as the 
presumption is in favour of the continuance of life, the onus of proving the 


(1) yarai/an lihajirant t, Snnh-at Trimbat, 
8 Bom. L. R . 226. 

(2; Toylor, t. } 100. Bo't. Bret Et.. l®« 

(3) S. 111. ni. (-1), port. 

(inavlor, Et., I ids? «« s. 111. /P. (d). 
port. 

(S) Janmaia’j Jfatumiar T. KttbiA Xnl, 2 B. 
I> R.. A. C.. 131 (IMS)! 0 B. I-R.. App.. l«. 

(8) Hfdaya, Bk. xiii. T. Bej... 101. 

AmTTr Ml’* 5U*iomir.rd»n L*», ii. 120 

{*) pfiiruf .Vfl/A r. Ciiini 8 A. *1* 

(ISSHl! PSoHdn Uhilaji r. Oameth \l 

B.. Ill (1890), Ilttamt r. A’lrtnap/n, 11 V.. 
US (18S«), 4/e /‘I'i CAifftomon «. J/oro 

laiiimom. n n , S') (ISS'I). 

{«! J/osAor If. 4 .B«/A.S.«j»,7A., 297(1891), 
VW/n T. AM»l. t8 3I*d L. J. 


317 (1005), T. C , I. c , 2 All. 1. J.. 798. 10 C. AV. 
N , 31 Blit f/e ob'frratioD* In nctfs to *• 112, 
ftut “Eiiden'^ r>( Porrnf* ” 

(0) Fani Munn Baiif77. V. Surj’/a Kanta 
BowCAouifry (10071, 95 Cal , 25 , 1 1 C. W.N., 
8935 Ohnrup Kalh v. ffoWod .V/iroB, 8 .A., 614 
(1881). Annyo Bofnjf r. .Ifuif.yepfM. 29 B- 296 
(18^8) . Tavlor, Ev , | 200 In re Ptrlon, *9 L. 
r. R., 707, 710 All the cam • will !« found eite.1 
in In re Pmne't Tru'dee, L 1! , 5 Oi. App . 199 
The rule i* the lan.e whether only seven ye*rs or 
wore than neern years have elapsed Tliere '* 
no presumption cither is to the tirre ©f desth 
witiiui the period of scienyear*. or that the per- 
son ciinl at the conclosion of that period, .5 , see 
yeptan t. !>o/, 2 Sni. I- C., In to Oreen’e 
L. U, I Eq.. 298. 
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death lies on the party who ns«ertft it. The fact of death may, however, he 
proved by presumptive as well ns by direct evilence. So the presumption 
of the continuance of life ceases at the expiration of seven years from the 
period when the person in question s\as last heard of. And the burden of 
proving that the person was alive at nnv time within the seven years is 
upon the person asserting it (1) But a Court may find the fact of death from 
t he lapge o f a shorter period than .seYen'jeara, if other circumstances concur (2) 

In iinglandinras b’cn hrld that the Court will in particular circumstances 
modify the usual form of oath,(3) and that m Clianceiy there is no presump- 
tion of death without issue ; for the latter point must be proved (4) 

109. TOcn tho question is whetUer persons are partners, Barden or 
landlord and tenant, or principal and agent, and it has been 
sliotm that they have been acting as such, tho burden of proving 
that they do not stand, or have ceased to stand, to each other in 
those relationships respectively, is on the person who affirms it. Snd ag^t. 

PrincIple.-~-Tlie presumption relating to continuance : see Notes, post- 
\Vlien a jundi'-al relation is once established, it is enough generally for a party 
relying on such relation to show its establisliment. and the burden is then on 
the opposite party to show that the relation has ceased to exist. (5) 
s. 101 {Burden of Proof.) 

Taylor, Ev., § 108; Best, Ev., | 40.‘); Wharton. Ev., 1284 — 120C; J.nwson on 
Presumptive Evidence, 172, ITS, el seq. 

COMMENTARY. 

This section, which confirms the previous law- upon the subject, (6) merely coattau- 
applics to three common and important relationships,— partnership, landlord 
ana tenant, and principal and agent — the general presumption, already nd- tenancy and 
verted to in the tiofes to the preceding sections, based oh the continuance of 
human affairs in the state in which they arc once shown to be. When, there- 
fore, the existence of a relationsliip or state of things is once proved, the law 
presumes that it continues till the contrary’ is shown or some other presump- 
tion arises A partnership(7) agcncy,(8) tenaDcy,(9) or other similar relation, 
once shown to exist is presumed to continue, fill it is proved to have been dis- 
8olved.(10) So when a partnership was admitted to exist in 1816, it was pre- 
sumed to continue in 1838(11) brora the same presumption of a continuance 


(1) Re JSen}amiK (1002), 1 Oi , 723 

(2) Best, Et., |§10S, 109; os to the jireroptj*- 
(lon of (arviTonhip t, ■ f 410 ; and p. SO, nnte 
(6). anlt. Sec Wharton, Er., f| 1275— 1277. la 
Lawton on rresan.ptiro RTidcnre, p 102. the 
rule with resarH to the pretuinption nf h'e is 

thns sammarmed: ‘'Lore of hfe is'pmjinaJ. 

(therefore suicide wiU not be prrsumnl!, and a 
person prored to hare been alire at a former 
time, u presumed to be ahre at tbe present 
lime, until his death is proved or a presumption 
cf death anses.” 

(3) Re ITo/ifr (1900), p. 115. 

(4) In re Jathton-, Joeteoa r. Ifard (IOC?). 
2 Ch.. 354. 

(.1) Wharton. Tr., i 12«4; Uwson on rrr- 
sumptire Endenee, 172 


(6) KuMja Ml T. AMod Oatjoor, 4 C, 314 
317 (IS76). 

(7) See rfsrt r. Altnnitr, 8 Scott, N.Jl , 161 

(8) See Siut^A ▼. /fiery, 10 SU & W., 1 (conH. 
noanco of authority of aeent.] 

(0) See Pvht T. ratkham, I. R.. 4 Oi App . 
too. 

(10) Taytor. Er. | lOa 

(11) C*ert T, 4re<asdrr, S'^cott., N. U, 161, 
and see AuAfrmm r. Clag, & 1 Stark., 403 j and 
Cooper T. T^rirt, 22 Bart., 316(Anier ). cited 
m Lasrson's Preeumptirb Feklencr, p. 175 In 
the last case a partner hmu^ht an action on a 
note. It seas rontende] that the pUmti7s were 
net partnera. It was prored that three rears 
pteriona they were partaera. It uas itlJ that 
the p-esoBiptioo was they rootuaM toLeso. 



684 


OWNERSHIP. 


[S.llO.] 


of things once shown to exists it follows that, after the expiration of the term 
limited by the articles it is prtjnd facte presumed that such of the provisions 
of the articles as are not inconsistent with a partnership at will continue to 
apply.(l) This presumption has been made the subject of positive enactment 
by section 256 of the Contract Act (2) As to agency, see sections 182 — 238 
of the same Act, and in particular section 206, which deals with notice of re- 
vocation or renunciation, and section 20S, which deals with the taking effect 
as to the agent ahd tliird persons of the termination of an agent’s authority. 
From the same presumption when a tenant holds over after the expiration of 
the term, he impliedly holds subject to all the covenants in the lease which 
are applicable to his new situation (3) Where two persons set up rival claims 
to the tenancy of the same piece of land under the same landlord, and one of 
them admitted the previous tenancy of the other, who, he pleaded, had relin- 
' ((uished the land, which was upon that lease, to himself, it was held that it lay 

upon him to prove the relinquishment wliich he thus alleged (4) When the 
relationslup of landlord and tenant has once been proved to exist, the mere 
non-payment of rent, though for many years, is not sufficient to show that the 
relationship has ceased , and a tenant who is sued for rent and contends that 
such relationship has ceased, is bound to prove that fact by some affirmative 
proof, and more especially is he so bound when be docs not expressly deny 
that he still continues to hold the land in question in the suit (5) The prin- 
ciple upon which this section is based is one of general appbeation, and the 
presumption upon which it proceeds has been applied to other cases than those 
particularly mentioned in the section (6) 

proof*R8®to ^^0* Wlion tho question is whether any person is owner 
owsersbip. of anything of which he is shown to be in possession, the burden 
of proving that ho is not the owner is on tho person who affirms 
that he is not tho owner. 

Principle — Possession affords pnmi facie presumption of oivnership, 
for men generally own what they possess.!") See Notes, post, 

8.-101 {Burden of Proof.) 

Taylor, Ev., §§ 123—127; Markby, Ev., 84 , 85; Wliarton, Ev., §§ 1331—1359; 
Lawson on Presumptive Evidence, 440; Best on Presumptive Evidence, 87 — 169; 
Pollock and Wright, Possession in the Common Law 


COMMENTARY. 

Possession \ person in possession of land ivithout title has an Interest in the 

property which is heritable and good against all the world except the true 
owner, an interest whichTunless and until the true owner interferes, is capable 
of being disposed of by deed or ivill or by execution-sale, just in the same way 
as it could be dealt with if the title were unimpeachable (8) But if a person 


(1) Taylor, Kr.. I 100, and ram thrn* ritni. 
iZ) Sf* atoo a SlS—aoa: » dml* vlUi 
Dot>re of iliCToliition 

(3) Taylor. Pv.. i HW; «» .\ct IV of 18S* 
(Tr»n<frr of I'roi'T’rty), ». 116 

(4) A'.m.i. Cian-frr v. Uail-nmCkamJ. \V. P... 
1861. r.. 47. 

(3) Bunjo V. AM-wJ Ca^oar, 4 C.. 114 
(1878); «« alM raAjalU liatii flomCSanJ, 3 
C. L R.. 678 (1879>. 

(6) CVJoy eSara r. Ilari B'aU, 8 <X. 73.7V 


(1881) So, according lo Hindo law, a joint 
familv is pn-aumed to rcniftiil io, until c^idcnrc 
of divaion has been given. Srta 114, 

(7) WM T. For. 4 It. It , 472, per lord Keny- 
on. Tlie preaumption orloing from poiseoaion 
hM alao Ix^en clacwhcre recognued by the Indian 
loguUtore, both ineriminti and eml proceed- 

inga .SVe O. Pr. ro,le, a 145, Act I of 1877 
f’lpecific Relief), a !). 

(8) OobinJ rmnd y. iMaa IaJ. 21 A., 187 
(laoi) 
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rljilminc to lx* tin* tni** o«Tifr i!r»« inUtfriv, ili*» |w»npt.inn of lu« nji|»ofi»‘nt 
r>i«t« tjpnn lli»* (f'rm'f tl** I'linJrn of proof ]*nt</-*i|on of mnvuf'l** or ininiov- 
nM<* property i« piT*iimptnr pn*of r.f ownettl.ip. IrcfliMe n rn cenrrnllv nmi 
tfje property »}iie}i lliev {vme** W'brn tlietefoT'p a person |« in po««e««ie>n 
of An\ifiinc. tlie pre»tjmption of omnerKl.ip Iring in lit* /A%ntir. tlie Imnlen of 
•liowmc tliAt tliat per»on l» nnl tlie owner of Ihit of wfurlt lie lis* |•o••e<•|nT) |« 
on tlie perwm wlio Aflim-* it So a ptAinlifT ‘eeVing to ejrft a «lefen«lAnt front 
property of wliuli tVe Utter ha* po»»e«»jon AO'f to olitAin p.>.te«*if.n ti.erenf 
for fiim^elf. rnrj't ref<t\fr liy tlie oirert^li «.( fit* own lepil title An<! r.innot m 
tlie fir»{ in^tanee rail llf»on the elefm'lint to ei.ew f|,e frfle irndef w Iiirfi lie lroJ<|« 
He mu»l rurrml lo tlie rlrmjlli of Iii« own title anil not In rPA«<in «•! tl.e 
weAl.ne»« of l,i« opj^ment* It {• imiiitteiiAl llierefore to ron«iiler in •nrli n 
ra«e vlirilier llie properi> tn fpie»1ion I elonc* io ilie ilrfrniUnt or not lernn«e 
wliellier it <loe« eo I elon? or rot.Hnle»* it lepro\e»I (hat tlie priiperi\ lelonp* 
to tlie plainlifT, tlie latter i« not entitle«l to turn ilie defeniUnt <*iii of |x>»»e« 
fion. ^ii« pre«timplion in fax'our of t?<e {•ereon in j«t>««e«tion i« of tlie irrratot 
prartira! importatiee in llii» mtintiy. p*periall\ in teUtton to <!ttpti(e« n* to tlie 
owneniliip of land, tlie rommone»t of a!I depute*. It !• nn imperatne prr«iimp 
tion : lliat i« tn ray, llie Court ja I ound to tepani the owner»!iip of the {wn>r«*or 
a« nroaed. iinlem and until it U di»pfo\<a!. Hut the plainlilT, liv the \rr\ form 
of rnit. in a ruit to temier po«.e»«irtn. n><un)e« that the defrn<!nnt i« in 
po««eMion. And therefore fimaidea hi« AntAconi«t with a •tronc weajvni of de 
tenee. Thi« It H wh;eli lenda importAnee to tho»e di«pijle« tpgnrdini: |wH»ea 
Finn, verj* often lendins to liloexlthe*!. arldeli the proapinn* of the (*n<!e of 
Criminal Troredure (Cliapter XII) And the IVna) Co«le (‘ertiona irjl. iri**), nnd 
the 11th feetion of Act 1 of 1577 «ere enecinlK* intended to mipprea* S'ot n 
few of the*e di<ptttea nrr preliminary etirrrufieA, the nhjert of whieli la to 
secure the advAntapeoua po«itiott of ilefendant m the rl\il auit which mitat 
ultimately determine the que«iion of owneralup (1) Where n per«on ia shown 
to he in po<*e««|on of prowrty he la under ihU section to he prc'»umed to he 
the owner of it (2) Acconunc*to this section. pm«e«.«ir>n Is ;>n’»/id /nneexiflencr 
of ft complete title l)ecnu«e it is the sum of the nets of ownership. ThU 
applies Imtii to prior and to pre<ent pOA«e'*«ion. Thus pos«rssion has n 


{!) JUtiU. Ke. Art.*!. «Si f!frU,i Vtftrt »• 
niii>a .Vdy«ii«, to )f. I. A.. tSI(ISOI): 

CibA r. Diar lOM. I. A., 811. 878. 8r> 

(JSW;; ^am KwHoa r, Fmrrntannnluia Bryam, 
4 M. I. A.. 233 HmrJaoial r. Ckaa. 

Co^ar. I2M ! A . US (18«S) f H. I. R.. 
P. C. 1. fin a r««e of duputeil toundaoi**. wbnt 
one of the flaimanU 1< in |«»«OM(on by Tirtuo of 
a Jtairutrate’a order {«<* »*• NS— US, Cr. IV. 
Code), ft Iiee on the party leoklna lo ouat him to 
tbow a better title to (he land rlalmed than (hat 
of the paffy In poiweeion • *»< alao Itari Baat t. 
BMertt R'yy. 25 W. R . 20 (1878)1 ; KaUa Kartta 
T. Moytf, 21 W. It.. 79 (1874) , J/urfun 

JfrJiua Bio^jofaan/a Potfifer. 8 C . 923 ( 1 682) . 
{when a penon who, by an order of the Collector 
paaeod under the proriaiona o f the land RrgM> 
tration Act (HI of 1876, B. C ), ha* been dcclaml 
to be out of poeaeision of land, bnnga a init for 
It* recorery, it he* upon him m the firat inatanee 
to make out a primiJ latU cate. But tee alto 
OmrunawM Bibtt t. i)ifeierr Affy, 10 C, 380 
(1884): and at to whether regutration is any 
erilence of title, tet p. 353, noft (6) o«e] ; Batan 


Kaar ». Jfirwii Bttjh, ) A., 191 (1878). ffom. 
rAex/ra Af»}i r ltnlai>, 9 H, 137 (1884); 
nofiirr r. Almargm, N M . R.. 478 (18701; //ari 
Bam T Ba/ Conmor, 8 C., 759 fJRS,»/. 

SaAa r, Bamy-if Baha, MarthaH'* Rrtv, 6t9 
(1883); ^faioA l/aAetA v. A'etAsaaetf Jfitr. 
M. I. A.. 331. 3S9 (tSfl’l ; 8 tV. R., P. C., 7 pal.- 
under Bmg. Rcy X.K of 1795); 7irrv v AViVo- 
dAaa Bom, I I. A., 78. K1 (1673) » [expediency of 
intialing on itnet proof on part of plaintiff in 
rjectroent]: Aoiiie AJorimmoyee v. Waltnad Co, 
20 W. R.. 211 (1873); [it it immaterial to 
eontidcr whether or not the land i» the property 
of the defendant] ; Bham A'sraia r. Court o/ li'ordt, 
20 W. R.. m (1873): Siah Calam r. J/o’ 
Aonanaed AHar, 8 Jtad. H C. R , 63 (1876) ; 
At8fO«(7<iOTitaa fieyvm T. Bujhooaalk So/ioy, 2 
W. R., 287 (1865) ; Chunder J/onet v. Bo) A’w^orr, 
5 W.‘ R., 248 (1806): ituMamut //Krroeoonifefy 
r. .(MetM Bejvm, 1 Jur N. S , 188 (1868) ; and 
eases rited port p<itt<m. 

' (2) ffart CAintaman t. Jtoro laiahmap.U R., 
99 (1886). 
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two-fold value; it is evidence of ownership and is itself the foundation of a 
right to possession.(l) Any one who would oust the possessor must establish 
a right to do so. The law leans in favour of possession and an apparent 
right exercised for many years It requires the claimant to make out a clear 
case and to succeed by the strength of the title he sets up.(2) 

rosscssion is evidence of title, and gives a good title as against a wrong- 
doer ; but a person who has not had possession cannot, without proof of title, 
turn another out of possession, even though that other may have no title ; for 
possession is a good title aghast every one who'cannot prove a better.(3) 

. A Magistrate, tr 3 dng a case under section 145 of the Criminal Procedure 
Code, in determining the question of possession, took into consideration the 
I question of title. Held, that he had a right to discuss the question of title, if 
j in his opinion it was material upon the question of possession ; and that the 
I mere fact that he had considered and discussed the question of title, could not 
I invalidate his decision on the point of possession, provided that there was 
evidence before him as to who was in possession. Semble . — In the absence 
of any other eridcnce of possession, a Magistrate would be justified in finding 
possession to be with a person to whom s 5 'mbolical possession has been shown 
to have heen given in execution of a decree, although possibly slight evidence 
would be sufficient to rebut such evidence of possession.(4) 

■When a plaintiff sues for declaration of title to property, of which the 
defendant is in possession, but of wliich the plaintiff produces the title-deeds 
in ids favour and the defendant admits them, the onus is on the latter to 
disprove the plaintiff’s title.(5) 

When a plaintiff sued to recover possession of certain lands, allogiiig that 
they had been granted bv his ancestor to one P R, to be lield in jaghcer tenure 
by P R, and Ids Unc-d descendants, that P R's Icneal descendants had failed, 
and therefore pl.-iintiff was entitled to resume possession, it was held that it lay 
upon the plaintiff to prove the grant to P P in the first instance : and that, 
until he had done this, he had no standing in Court at all (6) 

The ordinary presumption is that possession goes with the title : tlint pre- 
sumption cannot, of course, be of any avail m the presence of clear evidence to 


*■ ’■ "''"umstanccs of the particular case reguire it. be 

■ lowever, cannot contradict facts or overcome 

• _ ■ -resumption of law being contested by proof of 

^ are denied, the presumption loses its value 

unless the evidence is equal on both sides, in which case it should turn the 


(1) linn Khardn T. D'indht XafAa. * Bon. 
U U..M 

(2) llatJ'T Khan t. Stcreltiry el Slate lor Mtn 

in Council, 1’ C. (lODS), 39 C., p I . Xnm 
Chandra T Salaji Shakrar, 9 B, 137. 

140 (1RSI) Thf |io1k 7 of fSe Ln* w (oTournbW 
to pmiuni[<tion« arwns from UpM of tmir; 
•ATiorton. E».. t 133S. 

(J) Oofrye Clarte r. Oinda/jun Chnnder, W. 
ft. F. D. M (HWi) 

(4) l:n/n linhu r. VudJun Jlohtin, 14 C.. 199 
(I8V1). 

(5) Suarnamayi llaur r. SrlnCtanH Knyil, 9 
U. L. U., HO (1870). 


(6) JI/ahnrajnA Jufyernnfh \,/ihlad Kvuur, )0 
M. R., 140 (1873) 

(7» Knn;ert Sam r. CoturJion Han, 20 IV. R . 
?5, 30 (16731; ftham Singh Hot I'rmhad, 12 
C . 33 (1885) . Slakomfd Hattir v A'ur'm BaUh, 
11 w. R., 268 (I8B0>; Hmiunar Haij v. Ooiind 
Chundtr, 19 C. 6fi0, 673 (1891). 

(8) I.*»sqn, Presumptive Exulence, 970 Prr- 
wmpliont tlaiij onlj till they ore ovenome ty 
f»cU 5 »’*.(/oltr V. ilorriYin, 44 Am. Dec . 0.-7 
(Amer.) Tliey hove no plaoe for con«iiler«tioO 
nhen the eTklrnco i* dieeloMxl cr the ftvrrment 
u mule; Oalpin r Page, 18 IVkII , 364 (Ainer.), 
Cited in Lawton, lot, tit. 
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two-fold value; it is evidence of ownership and is itself the foundation of a 
right to possession.(l) Any one who would oust the possessor must establish 
a light to do so. The law leans in favour of possession and an apparent 
right exercised for many years. It requires the claimant to make out a clear 
case and to succeed by the strength of the title he sets up (2) 

possession is evidence of title, and gives a good title as against a wrong- 
doer ; but a person who has not had possession cannot, without proof of title, 
turn another out of possession, even though that other may have no title ; for 
possession is a good title against every one who cannot prove a hetter,(3) 

. A Magistrate, trying a case under section 145 of the Criminal Procedure 
[Code, in determining the question of possession, took- into consideration the 
! question of title. Held, that he had a right to discuss the question of title, if 
lin his opinion it was material upon the question of possession ; and that the 
I mere fact that he had considered and discussed the question of title, could not 
/ invalidate Ins decision on the point of possession, provided that there was 
' evidence hefor'* him as to who was in possession Semble — In the absence 
o{ any other evidence of possession, a Ma^strate would be justified in finding 
possession to be with a person to whom symbolical possession has been shown 
to have been given in execution of a decree, although possibly slight evidence 
would he sufficient to rebut such evidence of possession.!!) 

■\Vhen a plaintiff sues for declaration of title to property, of which the 
defendant is in possession, but of which the plaintiff produces the title-deeds 
in his favour and the defendant admits them, the onus is on the latter to 
disprove the plaintiff’s title (5) 

When a plaintiff sued to recover possession of certain lands, alleging that 
they had been granted by his ancestor to one P R, to be held m jagheer tenure 
by P R, and Ins lineal descendants, that P R’s Icneal descendants had failed, 
and therefore plaintiff was entitled to resume possession, it was held that it lay 
upon the plaintiff to prove the grant to P ^ in the first instance : and that, 
until he bad done this, he bad no standing in Court at all (6) 


The ordinary presump*-'- -**'** - '••• ' ’ ” t r th.at pre- 
sumption cannot, of conrst evidence to 

the contrary ; but where • _ the part of 

one side, opposed by evidence apparently strong also on the part of the other, 
in such cases m estimating the weight due to the evidence on both sides, the 
presumption may, when the circumstances of the particular case require it. he 
regarded (7) A presumption, however, cannot contradict facts or overcome 
facts proved (8) A rebuttable presumption of law being contested by proof of 
facts showing otherwise, which arc denied, the presumption loses its valuc^ 
unless the evidence is equal on both sides, in which case it should turn the 


(1) flan KJiarSa r iMmJhi XatA/i, S Uon 
L. R., fW. 

(2) IlaiJtr KS/ih r. Seenla'f al Ssalt for /»</•« 

•n C'ouiieU. 1*. C. (tOOS). SO C.. p 1. fl<,m 
CkanSra Ap"]' v. Siaarar, 9 B, 157, 

HO (IBS!) Thr polK-y of the La» U r«Tour*1)lo 
to pmuToptioni aruimit from ]ap«o of tuno. 
-.Vlio'ton. Etf.. { tUS 

(3) Otorjt Clarli t. niudtr, l\. 

B, K. n. 50 (IMi) 

(4) ^ci^i Ili’-a r. VuJJmh MoSun, 14 C, 183 

(5) Kaur v. fr.iittioiA Aoyof, B 
U. 1_ U., UO (IS70). 


(8) JlttAan/aA Jaj^naH v AUad A'onur, 10 
W R. HO (IB73) 

17) BiiKjttl Ran T. 0<d/urd't‘>n Ram, 20 IV. R . 
?a, 30 <18731 . DUm St-gfi v. fJur Ptrthad, 12 
C . 3S (1685) . ilahomtd Rasxr v. A'uivm BaUk, 
11 W. R.. 208 (1803): RaAumar Hog v. 0<iind 
VSuKdtr, 13 C, 600, 673 (1831) • 

(8) LA»«on, Presumptive Evidence, C78- Pre- 
sumption* (tend onl; till tlieymre oeereome by 
fncta . Wh>flaler v. Morrtton, 44 Am Dec, 6-’7 
(Amer ) They hftve no plure for coniideration 
when the L-vulenco i* diieloeol (.r the averment 
i* mode; Oa/pxn * IS Wall, 364 (Amer.). 

cited in l.a«*on, loe. cil. 
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ffnlr (1) It M. tjirrrfnr'*, only «lj«-n tl^rr i« no njrfrnff nf j-i*****!!?!!! nlli*“r 
«jiy, nrwltm tli»* fn<l»'n'T of i« ^tronc nn I»>th nntf npp.iffntly 

rqunlly li.'»Unrr<!. tfist tf.r |<iT»ijTnpti<ni l!»»t poit^ttinn cof* liilr ••finold 
piTvnil. TIio pnnripli- dor« unt »pplv whrrv th** of f>oMr««inn 

unwortliv of TrlMno«- on t"otIi »Mr» (21 Wl.m it j« not plKiirn tliat 
•Irfmclnnl’p pni»r»«ion »• of « tenant nnil it i« not pforrd t hit ll.p plAintiff 

irrrhod finv rrnt from thp <f»fpmlAnt dnrinc twrhp ir-ir* prior to ihr filing 
of thf Pint, thr plAiniifl'n •lilt for po««p»«|on niii«i Ip lll•rnl•>P 1 l . for ihr 
dffpncUnt’p po»«r»»ion riu*t Ir pTp«tin:p<l to It ih»t of sn nnrrr Ami mlippr 
to thp plaintjfT (.1) 

Onlinarilv in tho 'a‘p of propprti /-Wd in wnuiion tlip f>o«»pt«|nn of a 
ro-^hntrr i» thr po*M-«iion of all in n ra*p in trhirli ro-«hstpp ‘Pt up n titlr 
AtlirrFp to n rn ‘hirTr it upon llirm topboir nt whit limp thnr ^v>«T«if*n 
iTCofTP A'lirfip Of that ti.rtp «ni rip.ir and dpfmitp alun'lonmrnt with mien* 
lion (0 WliPn th** dpfpndml to n atiit for p>M*p«*jon of l.md p!rii!« arlirpo 
pos‘r«)iion. It hr* in thr fipt tn*tanfr uponiliP plaintilT In pmvr thii hr wni 
in nosvr»»jon nt ponir timr within Iwrit-o ir.if' of thr unit {.’} Ihit thr omit 
ii iWn on thr drfrml.int l»i rhow At «hit linjr hi* ndirpr poor^tmn hrp.nn (f*) 

In thr r.i'r of thr ownrr of hind rrrhinj; to rrrovrr pf>««r»«ion on thr nllr- 
patinn that thr pirti in po««r**ion 11.11 no npht to coniintir in it. nnd nhowinp 
A prifud l<iCi< titlr to p^o«r«»inn. hr fan rl*im n dcrtrr, unirii thr p.nrty In poi« 
«*««iftn h.M A trnurr rntitUnp him to rrtain po*«r«tion (7) Th«i in n Aiiit to 
rrcnvrr poi»r«*ion. thr pl.iintilT, who wai ndmittwlly thr rrmindnr, nllrprd, 
hut fftilrd to pM\r. th.it thr hind wni hrr trrrat. The drffndnnfa who rlnimed 
to have nrquifr<l riphti of orrttpinry failnl to proie th.nt they hml ncfiulred 
«uch riahlA or tint thrv were trnnnLi of the plaintiff. It wn« under aiirn cir* 
cumilancei /<rM that the pj.iintifi hrinp ndtpiitetllv the reinindar waa entitled 
to a decree, thr de{en<lanti Iiaiinp failetl to eitnhli«h their defence.(8) Upon 
a fimilar principle a rrniindar Imi ni aurh a ;fi»id /oeiV title to the prosa 
colleclioni of all the innu:ah or villapei within hii remindary, and the hurden 
of proof ii upon a person who aeeka to defeat that ripht hy pronnp that he ii 
entitled to nn intrrniedi.itc lcnure.(9) An«i m tlic undermentioned case 
it wai Ifld hv the IVivy Council that while it ii for the plaintilT in ejectment 
to proie pos*«ci«Ion prior to nlleped diipoi«ei«ion. nt the Mine time on this 
que.ition of oiidencr the jiinlcfinl fact of hli title comes to Ids aid with preatcr 
or less force nccordinp to the circumetancei estnldishcd in evidence. (10) 

Orilcrs for poiiei«ion under Act XXV of 1801, Fcction 318, Act X of 1872. 
eection 530, ana X of 1882, section 145, relatinp to “ disputes ns to immovable 

S roperty” arc merely police-orders made to prevent breaches of the peace and 
ccicle no question 0 ! title. Suclic ’*■ '■*' . 1 

principles as well as under the Evid ’ • ! . .■ 

fact that such orders were made. ' ' ’ , 

followinp facts appearing on the ordcra themselves, tir., who the parties to the 


(ii Lafmmi, op Cl/., are. 

(2) TAalur SmjH v. Dlingtroj 27 C, 25 

(1829) ; tho Uft K-ntmce vhich it taken from the 
hetdnote is not cxprrssl/ lUted in, bot ipprar* 
to bo impli'd by the judgment. Appircntly 
the OTidmce giten negitived thr presumpsion, 
othenise the csto put is similar to that wlmr 
there u no evidencr. 

(3) Jlam Monet t. AletmooJttn, 20 IV. R . 374 
{1873)5 ttt also Jtaj Kuhtn y.Ptara Jro5vM, 20 
\V. n , 421 {1873). 

(4) BtAari T. SadAo J/al 73 P. L. K. (1906}. 


(3) //«;«■ T. GoAna, 30 P. I,. R. (lOlK)) 

(9) JliuAnr /lann PeAari Smjh (1006) 
A. tv. .V., 231 

(7) <7v>>pn< poo r. Ganpn! San, 2 N. I., it , 32. 

(8) Balai Ak>r v. BAujyvbuti!/ A’orr, 11 C. L. 
R., 476 (1882) } and see MartingSerain y. Liamm 
Tkaho, 9 C. W. N., Ill (lOCM). 

(9) StiaX ^oAtJ r. I>oorgapfTaAod Trvant J** 
M. I. A.. 331 (1869) j 1. c.. 2 B. L. R, (P. a), 131. 

(10) SanI IHmanla Kumwi y. Jayadtndra JfatK 
*9 (P. C h 10 C. tv. N.. 630 5 3 AIL L. J., 363 ; 
8 Bom. L. R , 400. 
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dispute \\erc ; what the land in dispute was ; and who was declared entitled to 
retain possession. For this purpose and to this extent such orders are admis- 
sible in evidence for and agunst any one, when the fact of possession at the date 
of the order has to be ascertained. If the lands referred to in such an order 
are described by metes and bounds, or by reference to objects or marks physi- 
cally existing, these must necessarily be ascertained by extrinsic evidence, i e., 
the testimony of persona who know the locality. If the order refers to a map, 
that map is admissible in evidence to render the order intelligible and the actual 
situation of the objects drawn or otherwise indicated on the map must, as in 
all cases of the sort, beascertained by extrinsic evidence. Reports accompany- 
ing the orders or maps and not referred to in the orders may be admissible 
as hearsay evidence of reputed possession ; but they are not otherwise admis- 
sible, unless are made so by the thirteenth section of the Evidence Act Though 
an .order for possession under the Criminal Procedure Code confers no title, yet 
’ * e evicted by a person who can prove a better 

Where, therefore, the plaintiff sued for pos- 
the defendant had been, by an order under 
section 145 of the Criminal Procedure Code (Act X of 1882) made in 1888, 
declared to bo in possession Held, that the onus was on the plaiutiS to prove 
her title to the land. Where, however, she had done so, and had obtained a 
decree in her favour, the onus is on the defendant (who is the appellant) to show 
that the decision of the High Court was wrong, and where it was wrong. To 
induce the Judicial Committee to reverse the judgment appealed from, the 
appellant must do something more than show that the plaintiff’s title is not 
free from doubt, and must at least give some occeptahle explanation of the 
circumstances which have led the Court below to its conclusion. The principle 
laid down in Jia] Kumar Roy v. G(d)ind Ckundcr Roy (1) followed. 

In a case of disputed boundaries, to prove a map, a witness was called, 
who had assisted as an Amin in preparing it with another Amin, who was dead ; 
the witness had little or no knowledge of surveying but the Amin with whom 
it was prepared was a skilled surveyor, and the Collector (who was also dead) 
had tested the accuracy of the measurements. Held, that the map was suffi- 
ciently proved to .be admbsible in evidence (2) 
evidence Possession is a question which from its nature would seem to be very 

And nature easily determinable ; but in practice it is found to be one of the most difficult 
issues to decide in this coantry.{3) The iact of possession as every other fact 
(excluding the contents of documents) may be proved by oral evidencc.(4) A 


dence the testimony of all the witnesses is general in the extreme. They speak 
of the ‘ dbputcd land.’ They say that they saw plaintiffi ‘ in possession.' 
They say they saw them ‘collecting rents.’ All these statements are general. 
And to persons who have had any experience in the Mofussil, and who know how 
easy it is to bring any number of witnesses into Court who will readily give 
general testimony of this nature, the absolute worthlessness of such evidence 


(I) (IHOJ) 10 C., 001) : II., 19 1. A , 140 
(C) Dimmum* Vko^hra»% v. Broiomoltiiti, SO 
C., 1«7 (lOai) 

(1) Rrv* rrm»rk( of White, J , m Jikimlt A’afS 
V. SM Salk. 8 C.. BIO (1BSJ). at p. 8S4 
(4) hu p. 4S7 aa/e, and eaer* nted In ar/e (4). 


(F. n ). 07 (IBflO) ; I Ooiiaifa T. Hamji Yi*- 
•ajf, B Bom. I.. 1{.. 19; eonlra,/j*"" Chnn^rr '. 
Kam Lnthuti, 0 W. R. 70 (1868). 

(0) Jmriora Datut v MakomtJ il'Aarocl, 8 
C, firs. 083. 084 (1687). prr Field, J< rte klao 
AUgal CkinamitH r Jyjytil Ciun^tr, 6 W, It.. 
542. an (1808). 


(3) J/a»ram IM, y.lMU Ckann, 4 D. I. R. 
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rpquirt*' no «l*‘mon«lrn<nn.** Wlirri tt.«* t^lit*** jo lli** nrrtiprttion 

n! mmp.irativrly nr UthI. in'ti-'nlnn of orctjpation 

nni«t lx* taVrn liol-l nf an-l u*ril r« f \> l»tif*r in th^ «I«*t<*rminaJ}<»n eif any matlrr 
of di*pnt«* witli rrcanl lo it l>ft«^'*n tli** mntrn'liny pirli«*« (|) In a jiiiit for 
po««M«ion of juncl** lali'l*, wli'T^* thfr** i« no proof nf an* nf nirnr‘r«l)ip Invinc 
(xwn rx<‘rn«f«'l on ntli^'f pooct.ion mn*t In prf«Hm#'I !n fnrp mntinuwf 
tlip pnr«on In wlmni ilipy nrhiftilly lx*lonfffi.') I*\n'U whi-'Ii Invr nrvpr 
Ix-rn oorupip'l for rultuatinn nnrl wlii'-li art* <if a-irli a natnrr an'l ilp«rription 
a* that no onr ran lx* rairl to lx> in po««<‘Mion, mar !-• prp«Hm(xl Tislilfiillv to 
lx*lonc to til** partjp* with whom th** titln rT»t*(.'l) “ If lliorr arr two jx«r*on* 
in a fipM rarh nMerlinj: that th** fipM i« hi*, nrnl i*a**h iloin™ pomx art in tlm 
a««rrtion of tlip ripht of po»»**«Mon. an<l tf thn *jup*(ion i*. whirh of tl»p‘p two i* 
in actual pn*M*«*ion. 1 aniwrr th** p**r«'in who ha* thx iitlx i* in actual pn««<*.Mon. 
and tlixotli**r p'*r»nn t« a tTT»pa«***r/’(I) t* not nrrr**,anly ihr aimc 

thine n' actual u*rr Tim naturr of tlm pn««/-f«ion to lx» looked for and the 
paidenre of it* cominuanrp mu't depend upon the rhararter and condition of 
the land in di«pu1e WhetP land i* permanently or temporarily incapiM* 
of actual enjoj-ment in anv of the customary mfxle*. all that ran lx* reriiiired 
i* that the plainlin ehould ehr.tr pucIi acta of ownerahio a* are natural 
under the exiatine condition of the Und. and in eurh r.a*e« arnen hr h.a* done 
thi«, hi* pov«ev*inn i* rre«ume»l to rontinue eo lone ft' the etatp of the Land 
remain.* unchaned, unV** he i* eliown to have Ix-en di«pOMr*«e«l ('») Wherr 
the I)i«trict Juifge held tliat the land in *fi*pute «a* not encloaet! am! that the 
“ plainlifi had not Imen m actii.al occupati<m of any defmiip portion ” of the 
land ; it wa* held to Im not nece**.ary that a |>er«<m ahouM u«e any ilefinitP 
portion of an tinenclo«e<l hand m a*«ertion of hi* ottner*hip. KvidenrV may lx* 
civen of acta done m other part* proanded that there i« a common rhararicr of 
locahtv a* would rat«p an inference tliat tlm pUro m dupute helon^ed to the 
plaintifl if the other part <hd (0) Where it «a.* plendet! ilmt the plamtifT* had 
not actually occupied the land in *ml, it «n* hrtd that theCourta ahould be 
v<*rv careful Itefore h<ildin(; that title ha* Wen lost merely hv iion-po*scs«ion.(7) 
Evidence of po*'‘e*«ion of certain aixyific property ha* Wen treatei! nj evidence 
of poase*«ion ft* repariL* an nppemlape to auch property though no definite nets 
of po«*e*«ion wore proved ft* repard* the «ptx*ijdnpe (8) The po**ea«ion of ai 
trustee is the po*«e««ion of. and cannot W nd*er»e to, those on whose behaUj 
he U such trustee (9) In dealing with the qiiention of possession fts hctwecnl 
brothers and avsters in native families repanl mu*t be hod to the conditions of 
life under which such familie* live, and to the fact that m such families the 
management of the property of the family i*. by reason of the seclusion of the 
female members, ordinarily left in the hands of the cnnlc members. In the 
case of such families, slight evidence of enjoyment of income arising from the 
property is sufficient priHid facie proof of possession (10) Where the plaintiffs 
alleged forcible dispossession, from which, if made out, it would have hCen 


(l) a*a/luilAe< v. Chov^kri China- 

mam, 20 \V R, 247, 249 (1875) , pfT l’h»»r.J 
Sfohina ChumdfT r. lUm Loll. 1 C , 7M (1878), 
a. B., 2 C 1- R . 384. 

(2, LtAanund v iliunatmal DaihtmrnumUta. 
18 \V n. 102 (1871) 

(3) ilonthtt Bam T. ItiuamthvT Boy, 24 IV K., 
410 (1876). 

(4) Ptr Lord Stlbourne in /w* v. Tdford 
(1878), 1 A. C.. 423, cit«d in Vithaldat r Sun- 
tary of Slot* for India, 26 B , 418 (1001) 

(6) ilahomtd Ali v. Ahdut Ourny, OC.,744, 
1883} { a. 0 ., 12 C. L. R., 267, rrfrrrcd to >n TAa- 


Anr.SiBTAT BAo7*ra) 27 C., 25,28 (1890). 

(•) I XA-iMa* T Smaary of Stott, 26 B., 410, 
4I«. 417 (1901) 

(71 Pnnuua Chttmdtr t. land Morijajt Bant,. 
6\\ R . 459 (1876) 

(8) I^tal llantH T ^and Ktshoft.H A, 294 
(1902). 

(9) C*liiiid«r Kant t. Banjihte Btb, 6 W. R , 
ei (1886): Bigflow on Estoppel, 645. Stt c*iB» 
Ciewl m Mitrs on Llmit»tion, 4tli cd., p. 169, *Tid 
hn mela to » 10 of Uie Limitation Act. 

(10) Jnayti Hum t AU llum, 20 A., 18!i 
(1897) 
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probably inferred that their possession up to date of that forcible act had been 
consistent with the title which they alleged, but failed to prove the disposses- 
sion alleged, the Privy Coundl hdd that they had to deal with a possession on 
the part of the defendants which was not shown to have commenced in wrong, 
and that ’the plaintiffs could only disturb that by proving distinctly a superior 
title.(l) With regard to possession obtained by force, see next paragraph. 

The ordinary rule is that force does not interrupt possession. He whose 
possession has been interrupted by an act of violence without any form of Uw 
or justice is nevertheless considered as a possessor, because be has the rigid to 
enter into possession agmn(2) When a party is dispossessed by ii? major 
(e. p., a flood) the constructive possession of the land [eg., while it is submerg- 
\ed) remains m its true owner (3) A man cannot be allowed to take advantage 
of his own wrong, as where possession has been obtained by illegal means such 
as force or fraud, in order to shift the burden of proof to his opponent. It was 
/therefore formerly held that where the plaintiff proved that he was in posses- 
*,aon and was ousted by the defendant, otherwise than by due course of law, 
(the burden of proving a title in the first instance was shifted upon the 
[defendant, and m the event only of the latter establishing his title would the 
jplaintiff he required to prove bis (4) 

Soeeiflc The Specific Relief Act, however, gives a special remedy to the party ille- 

Reiief Act. dispossessed of property, in the nature of a possessory suit to be brought 

vntliui eix months (tom the date of dispossession, in which suit the question of 
title is immaterial and will not be enquired into (5) The result of a possessory 
suit under this Act is to lestore to possession the party ousted by force and to 
leave the question of title wholly untouched and open to litigation in n regular 
8uit.(6) And when a regular suit has been brought to establish title and to re- 
cover the land from the patty so r**stored*to possession, the whole burden of 
proof is upon the plalntlS in such regular suit ; and until he can show title to 
the property the Court will not look into the defendant’s title or disturb his pos- 
session (7) Evidence of the plaintiff’s possession prior to the summary order 
under which he was dispossessed may be good evidence of Ids title and must be 
consideTed.(8) If the defendant pleads limitation, the plaintiff in the regular 
suit cannot by way of answer set up the possession which, having obtained it 
otherwise than in due course of law, he held before the possessory suit (9) 

The question of the effect of this provision in the Specific Rehef Act upon 
the general power of the Courts to give relief against unlawful interference lias 
been the subject of conflicting decisions. It has been questioned whether, 
when a person ousted otherwise than by due course of law fails to avail himself 
within SIX months of the nummary remedy provided by the Specific Relief Act, 


U1 Arumuifam Chtltij v. rirnsamtutn SerW, 
•25 W. U , 81 (187fi). 

(2) DomatN Civil 1889, «-itAl ui AA'O'* 
EnotlvlM V Kuffn Sonndtr, B \V Jl W8 
(1887) 

(3) iluniifii 3la:har t. Bthart 

(lOOO), A. W. X.. 234 s 3 A L J., 687 

(4) Sve Jdduhnath Bim Svondur, 7 1\. R. 

174 (1887): Radhn ItvUuh r. KiJm Maud, 0 
W. B. 71 (1888). 0,.tir /’orojv. lt€«>»i« Soern- 
ilvtu, 12 W. B , 472 (18881 (Uia, hownrr. (or 
tUo pUuitifl to prove the ckkUt] ; ,)/ajlr<A 

CAeeil/r r. .Srimiiri Darodn.i U. I. R.,2T4(I889). 
Xaiamed Buz r. .M^J Jtufttm, SO IV. R , 45S 
(1873); Z>R<rari Mdaui Jvjn Jtumdhni. 33 
W. R., 293 (1873). on-l eor.Vo,,,!. MaJutr ft— 


V. Behan Singh. 1900. .4. W. S. 2t4, »iul 
Oanint Rao\. Ganpat /f-w, 2 N. L. Il , 32. «wpro, 

p 681 , 

(5) Act lot 1877, » e, which takes the place 
o( the repi-alwi s 16 of A^t XIV of 1839 

(6) r.eU, Ev , 607. 

(7) J'okfis Haennooddten v. Gr'ezh Ciundtr, 
7 W. B . 21(* (1887) 

(8) BuUuhee Ktinl v. /loor/orfAiin Shxklir. 7 
W. U.. 89 (I8C7>. Ham Chandra s Brajanalh 
.Urma. 3 B f.. B., App . 109 (1680). 

(0) Gciam Kuhee v Ilivonath Kur, 12 W. B . 
0 (1809) ; I'rtm Vhand T. INree Base, 22 \V. B.. 
S59{l8jifi Tara Banu v. Abdui Qugur, IS C. I- 
IL, 488 (18821. ' • 
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probably inferred that their possession up to date of that forcible act had been 
consistent with the title whicli they alleged, but failed to prove the disposses- 
sion alleged, the Privy Council held that they had to deal with a possession on 
the part of the defendants which was not shown to have commenced in wrong, 
and that the plaintiffs could only disturb that by proving distinctly a superior 
title.(l) With regard to possession obtained by force, see next paragraph. 

The ordinary rule is that force does not interrupt possession. He whose 
possession has been interrupted by an act of violence without any form of law 
or justice is nevertheless considered as a possessor, because he has the rigid to 
enter into possession again.(2) When a party is dispossessed by lis major 
(e. g., a flood) the constructive possession of the land {e.g., while it is submerg- 
»ed) remains m its true o\vner.(3) A man cannot be allowed to take advantage 
of his own wTong, as where possession has been obtained by illegal means such 
Vs force or fraud, in order to shift the burden of proof to his opponent. It was 
‘therefore formerly held that where the plaintiff proved that he was in posses- 
'.sion and was ousted by the defendant, otherwise than by due course of law, 
the burden of proving a title in the first instance was shifted upon the 
{defendant, and in the event only of the latter establishing his title would the 
{plaintiff be required to prove his (4) 

specifle The Specific Belief Act, however, gives a special remedy to the party ille- 

BeiicfAet. dispossessed of property, m the nature of a possessory smt to bo brought 

within six months from the date of dispossession, in which suit the question of 
title is immaterial and will not be enquired into (5) The result of a possessory 
suit under this Act is to restore to possession the party ousted by force and to 
leave the question of title wholly untouched and open to litigation in a regular 
suit (G) And when a regular smt has been brought to establish title and to re- 
cover the land from the patty so restored ’to possession, the whole burden of 
proof is upon the piamtiS in such regular smt ; and until he can show title to 
the property the Court will not look into tlie defendant's title or disturb his pos- 
session (7) Evidence of the pl^tifi’s possession pnor to the summary order 
under which he was dispossessed may be good evidence of his title and must be 
considered.(8) If the defendant pleads limitation, the plaintiff in the regular 
suit cannot hy way of answer set up the possession which, havmg obtained it 
otherwise than in due course of law, he held before the possessory amt (9) 

■ The question of the effect of this provision in the Specific Relief Act upon 
the general power of the Courts to give teliei against unlawful interference has 
been tlio subject of conflicting decisions. It }ias been questioned whetlier, 
when a person ousted otherwise than by due course of law fails to avail himself 
within SIX months of the summary remedy provided by the Specific Rchef Act, 


• (l) Afumuf}<im CitllV T. PfTrti/nniuta S'Ttai, 
J5 \V. R, 81 (187<I). 

(2) Domat'i CitiI Tji«i 1889, ''itnl in K^a/n 
KnadvJlah \ KUva .‘fuon'trT, 9 \\ R,3S6, SSO 
(1667) 

(3) llnmn Ceftari 
(1906), A. W. N., 234 , 3 L J.. S67. 

(4) See Ja'luhHa/h ▼ /lain Soonifur, 7 \V. R , 
174 (1B67): Bip/Aa IhiUuh v. htfitn Otf-iai, 0 
\V. R., 71 (186S)j Uovr /'awyT. Iloonn Soon- 
Jurtt. 12 \\. R.. 472 (ISSli {Hi.. bo«n»r. for 
tho pU.ntiU to proTD Ihr »llc([n{ oi>«trr] : JtakMli 
Chundrr v. l^rtm/Ui linrodn, S It. L. R ,374(1869), 
ifoSomof llHX V. .HA<f >2 Aumffl, 30 \V. R., 4SS 
(1873); Da, lari JliAaali v. JbT‘ BanJIkon. 23 
W. R.. 293 (1679), nn.) J/oiMti J/a.-4ar //a- 


Mn V. Dtharx Btngh, 19fl8. .A W. N. 214. ainl 
Ganpat Ran \ C'anpnl Rw, 3 N. L. R 

p 6% 

(5) Act I of 1877. B 9, which take* the place 
of tho Tcpcnlcd ». 16 of Act XIV of 1839. 

V) Ev , 607. 

(7) .Vr.ufji J/atnnnodilten v. Grenh Chuniit, 
7 IV R . 230 (1867) 

(81 Bullubtt KanI v. DnnrjoAkun RbiHir, 7 
W R. 89 (1867). Rom Chandra y. BratamtS 
.Virmo. 3 15. I.. J! . App . 109 (1809). 

(0) Giiam \uhee ^. IHfonnlh Kur, 12 \V. R . 
9 (1809) ! Prtm Vhand v. Iluree Das*. 22 \V. R.. 
239 (1874) ! Tara Dana v. Ahdul Guffur, 12 C. L- 
R., 486 (1882'. 
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?)Ul Rll<Twanl« linnet n •««* n*ro»Tr tli** Imnlpn f>i proof 

oucht to l>p Uirl upon liim or upon t!»«* ilrfpnilant ; in fAf t t!ip plAtniif]’* 

pn-notn po<«p«*ion in »nr1i rAw>« i« not rrim^ /»'*•/■ f*\i'!pnrp of titlp, an'l wlip- 
tlipf tlif ^porifir nrlirf ,\<x. pnniiline a •pprisl anti mininiAry fpni'‘*ly in 

a pArtirular raw. ha< in ntlirr« intrrfrrcil «illi tnr cpnrraj rnlr al>o\p arlvpr|p<l 
to, tfint a man cannot lx* pcrmittr'l tolaVr a<U'anlarp n( In* own wroncfiil act 
to rliift the liunlrn Ilf proof Hp<m lii« opiwiTirnt Mo«l nf tlie cATlirr «lpfi«inn* 
of the Calcutta Hich Court were l‘a*r«l upon tlio mpw that pn»<p»«}on i« prhrui 
facie rvi'Ipnn* of title, an<l faNourr^l the plaint itTa n,;ht to mirrml in ?ur Ji a iniit 
on proof mcrrly of pri*Mou» ppamWe piMwwina anil tllp 2 il iliipo^wtuon. 
iinlcM the (Icfcn'lant muM »lion a lx*ttrr title (1) Jlut the liter cleritioni of 
that Court an* to a rontrari" cfTecf. an«1 it liaa liern hchl tint mere prcMotM 
po<sri«ion for anv |»enol ehort of the elatutorv penoil of tarlir vran will not 
entitle a plaintifl to a ilrcm* for the reemerj- of po««ei«jon. rim though the 
•Irfrnilant cannot e«tahli«h title, rxiept in a euil un«lef the ninth nertjon of the 
Specific llrhel ,\ct. which inu»t lx* hrotishi within •is month* from the date 
of dL*po*»e»«)nn (2) Where, however, the pl.iintlfl had received po««eMinn of 
property hy purchaw ami hmi $vth /■oncMi^n when the «uil «a« hrou^lit. and 
the defendant who duturlxil aiich jx»«‘e»«ion. hid no title whitever. hut allefred 
ft defect in the phintifl'a title, it w.ii hrU tli.il lawful p>«»e««|ftn of land i* •llfii- 
nent eiidence of nshl a* owner a* ajrim^t a |*er>on who lia« no title whitever. 
and who m a mere treipivwr. that it wai not nece««ar\' tint the plitntifl •hould 
negithc defendant** ra»e a* to the (ormer'a defect m title, and that he na* by 
\*inue of auch po«*ewion entitle 1 to a de-larat*>rv decree nncl to an mjimclion 
restraining the wrong-doer (-I) The result of the Uter deei«iom of tlie (’aleutta 
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High Court is therefore that in possessory suits under the Specific Relief 
Act notliing further is required than proof of possession at the date of ■ illegal 
dispossession. - In other cases the plaintiff must show title or such adverse 
possession as under the Limitation Act confers title. In this view the posses- 
sion referred to b}’ this section ia actual de facto possession or rather physical 
occupation at date of suit, and not juridical possession, the requisites of which 
are freedom from force, clandestimty and permission Force therefore does 
interrupt possession if the party aggrieved does not avail himself of the provi- 
sions of the Specific Relief Act, and a tortfeasor may,- in such case by his own 
wrongful act and though destitute of title, shift the burden of proof upon his 
opponent For if more than six months have passed since the date of illegal 
dispossession the burdeYi of proof of ownership will be upon the plaintiff as bemg 
the party out of actual present possession. Where, however, the plamtiff is 
in, and therefore does not seek to recover, possession, but desires to obtain 
merely a declaratory decree ; then that possession is valid and sufficient against 
another who is a. mere trespasser. 

The course of opinion in the Bombay High Court lias been the opposite to 
that in Calcutta. The Bombay High Court at first held views similar to those 
now held by the 'Calcutta High Court (1) Subsequently, however; the views 


■ ’ vv of England 

, ' claim to the 

e mere omis- 

sesaory suit does not deprive him of his tight to rely upon his previous posses- 
sion m an action of ejectment against a trespasser (3) In this view of tht case 
the possession which attracts the presumption of ownership is juridical pos- 
session obtained nec vi, nee clam, nec precarto, oh adversano, and mere posses- 
sion is valid against all the world e.xcept the person legally entitled. In, how- 
everi a recent case where the party suing was in possession it was hid by Ra- 
nade, J., that (4) though a party may rely upon his previous possession it must 
be of such a cliaractcr as leads to a presumption of title. JJere previous pos- 
session less than the Limitation Law requires is insufficient except m a posses- 
sory suit, and mere wrongful possesrion is insufficient to shift the burden of 
proof. The position here adopted is not clear. As already observed, the case 
was not one of dispossession.- The plaintiff was in possession and sought con- 
firmation thereof, Jenkins, C. J., (with whose judgment Ranade, J., appeared 
to desire to concur) held that the section obviously doCs not require posses- 
sion according to title, otherwise it is meaningless (5) It was therefore suffi- 
cient for the plaintiff to show possession to recover against the defendant unless 
the latter could show- title. The question was whether he had shown it. If, 
however, the plaintiff had been forcibly dispossessed more than six months 
before suit, the question would then have arisen whether proof of previous 
possession was sufficient. The Cafeutta High Court answers the question in 
the neg.'itive because it holds that there has l*5ea an interruption of possession, 
and the substantive right of possession has bccn-lo.st by failure to seek the 


(IB-TS) s dUlingui'hrU In Nm Chand r. KanAt- 8 B , 371 (1884); i’emraf n^arnniram T. A'oroyun 
ra*. naoanl. *8 C.. 679 (IflW). • • Wiroro»». 6 B . 21 215 (188’) 

(1) >VU, Br., 608, 600; /JodoBAai A'sr«U«/V. H) /TKiAiinrat- TwAraitl r. ’yandte Apo/t, 

S%h-Cia*ei<^ of flfwvA. 7 Boin. H- C It . A. C- 8 375, 376 

S2 (1870) s V r»<W RataAa’iirtt, 9 -(4] tlaninantno y. Sterriitrp (if Sla/f,' 25 B , 

Pam. H. C. I’-. A C. J.. 63. 65 (1872). ' 287, 303 (KXO). 

(i) Knihuaraw YatkrafJ r. 'VdnJfv Apafi, *(81 Hanmanlrnoy.Seer^ar]/ of ,"00 
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•p»‘nsl ifmrily wliifli tli** llrlu’f A»t Fi\^% in pfotrrtinn n( ni**r»* 

^lon Afcxinl'ine. Iio«r%pr. to tlip ppnprMly prr^rtilmc virtr of thr Homl'^y 
Hipli Court. po«op«*inn »« b pool titl^ nil |vf»on« Imt tlip ri.thlful onn^r, 

find fftllutr to BVail onr*p1l of tfip pMxntnnB of llip Hpprifir Ifrlipf Art dopx nnl 
drprixp ft party of |ii« n^lit to rrlv njion lii« mpfo pm ion* |>o<«p««ion. wliirli 
forrc dor* not intrrtnpt. In tin* in no ra*r alintilil it I>r nr<T«<xry to 
*!inti titlr in tlir ftforn'r of any titlr ofionn I»y llir drfmilnnt And *n it Im* 
f>rrn lirld trrrntlv l<y tltp Mndra* Ilipli Coiirtfl) that |>oitr«*inn in law i* ft anh- 
alBUtUP njht nr in 1 rrr«t wliirh rxi*t* nnd haa Ir^al inridrnt* find ndvaiitacr* 
ap.art from llir tnir ownrrV tnlr ; that Ihn Sjtrrifir Ifrhrf Art r.annof i>o*M'My 
hr hold to lair nn.ay nny rrinrrlv nvaihahlr with rrfrrrnrr to tlii* wrll rrro;:- 
ni«rd doctrinr on pox»r**inn ; that it i* nn iindotihtnl rnir of l.aw that ft j>rr'on 
who ha* lirrn ou*trd hy unothrr who ha' tn* Itrttrr niht t*. witli rrfrrrnrr to 
thr prr«nn no oTi«tins. rntillr«l to rrrovrr hy airttir of thr po*«r«*irjn In* Iiad 
hrld lirforr thr on«trr rarn thouph that |*o**r*«i'm ai.aa witlioiit nnv titlr. 

Wlirrr, howrvrr. n pl.amtifT in po«»r««iun without any titlr rrrl-a u/rrcowr poa* 
vra<ion of avhlfh hr haa l*rrn fornhlv* drpnvrtl hy n drfrmlant /i/innj n joatf 
tit/r. hr can only do •<» undrr thr provt*ion« of thr ninth rrrtinn of tljr Specific 
Ilrlirf Act find not othrrwi»r 

Thr question ha* l>rrn rni»»<I in ihr .\ll.ahah.ad llish Court, hut not droid* 
rd : it l>cinf; ArM that u<ua!ly it i« for ihr pfaiiitilT who arr);* rjrrtnirnt to prove 
hi' titlr. hut th.at, wlrn jv><«r«*ion for Tut or vr.ar« i* proved to have l>rrn 
pr.aceahly enjovnl. thr |»rr«<*n who ha* reerntlv di«po««r*»rd iiuch plaintiff li-ft' 
to meet the pre'umptioii <i{ taw that the plainiiff « Ions po*.ir'«|on indiMte* 

Ilia owncr'hip of the proprrta 

In ft BUJt for pov'r*«i<)n of tviinoxfthlr projiertv Jt i< for the plainliff to htmltatlon. 
bliow hy Mimr prffiii /flfir evidrore t!i.at he ha* ft tuih'i'tmg title not C-ttin* 
puUhcd hy the oj>erntion of Innitntion. Iirfore the drfrndnnt can he ralleil upon 
to auh'tantlAte n plea of ia(i\er*e po«<»*'»ion (A) Where the plnintifl haa e'tftb- 
hshed hi' title to lan<l, the hur<ler» <»f proving that tlie plninlifl li.aa lo't tlmt 
title hy reft'on <d the ndverro po'<'e*.*ion of the defendant i' upon the latter. (1) 

If the property nucd for waa onsiinallv joint, the burden of proving exclusive 
fldacrae pos'ca-aion hy one of the origiiml joint holders la on liim (5) To prove 
title to land hy twelve years’ adverse |) 0 ".e'sion it ia not suflicient to show tlmt 
pome acta of poa«caaion have been done Where adverse po"csaioii is relied 
on it must ho adequate in continuity, in publicity and in extent, to show- that 
it is poasesaion adverse to the competitor (6) It must l-c a complete possession 
exclusive of the po'scaaion of any other person, and is displaced hy evidence 
of partial po'scaaion by the party againal whom the title by adverse posses.aion 
is claimed (7) When limitation is set up in answer to a suit for possession, 
it does not lie upon the defendant to disprove plaintiff's possession ; but it is 
the duty of the plaintiff to show that ho has been in possession within twelve 
years before the commencement of the suit (8) The circumstance th.at the 
defendant has in his answ er t>ct up a defence merely of limitation in a suit for the 


(1) iltutofjui .Sahrh r .Santia PiUai, 21 SI , 
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right pf redemption, * 
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I’. L. R. (1908) 

(6) Radiatnont iJrbt r CWltc/or of A'As/na, 27 
C , 043 (1900) , • e , 4 C W X , 697 , ./a?;*- 
taiidas < Bat Amba, 27 B, 763(1900), irofi 
AAmerf ^ Tola 3ltah, 71 C , 397 (1903) 

(7) VMktida* V Btertiary of Stale, 26 B., 416 

(lOQl) 

(8) JLafM tfantn ^fRund iJoye, 21 IV. R , 
79 (1874) See.iRROsiinidAu t, V paharthudayan. 
saw N.£cexzui (1899): Mnnsht ihukar 
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possession of land does not constitute an admission of the title of the plaintiff, 
so as to dispense with the obligation upon the plaintiff to prove title.(l) 'Where 
the defendant, who was alleged to be the tenant of the plaintiff, admitted the 
plaintiff’s oxcixeTslnp up to a particular date, it was held that the onus was on 
him to show when the alleged adverse possession under article 144 commenced 
or under article 139 nhen the tenancy terminated (2) Acts at different times 
by a fluctuating body of persons do not amount to adverse possession, to con- 
stitute which the possession must he adequate in continuity, publicity and 
extent Occupation by a wioi^-doer of a portion only of land cannot be held 
to constitute constructive possession of the whole so as to enable him to obtain 
a title by limitation.(3) It is of the essence of the title by adverse possession 
that it must relate to some property which is recognised by law.(4) There is 
no constructive possession in favour of a wTong-doer.{5) And sec cases cited 
anfc, in the 'Notes to ss. 101 — 104. 

foodfeith there is a question as to the good faith of a 

uo^wh«re transaction het^veen parties, one of -whom stands to the other in a 
on^j»wy^i6 position of active confidence, the burden of proving the good 
c»flden®ce transaction is on the party who is in a position of 

active confidence. 


IHuslralhns 

(a) The good faith of a sale by a client to an attorney is m question in a suit brought 
by the client. 

' ' • •• ■ m is on the attorney. 

father is in question in a 

The burden of proving the good faith of the transaction is on the father. 


principle. — The reason why the burden of proving good faith is, by way 
of an,exccption to the ceneral rule, cast upon the defendant is that if it were not 
so the transaction could rarely be satisfactorily enquired into The plaintiff, 
having been entirely in the hands of the defendant, would bedestitute of the 
means of proving affirmatively the inala fidfs of the transaction ; whilst the 
defendant in such a transaction may fairly be subjected to the duty not only of 
dealing honestly but of preserving clear evidence ’that he has done so (G) 

B. 101 {Burd^of ^roof.) 

. Steph. Dig., Art. 97A , Taylor, Ev , §§ 161 — 163 ; Wharton, Ev., §§ 1248, 358, 357, 
A, 30(5; Story, Eq. Jur.711 309-s^27A ; Powell, Ev., 327 ; Pollock’s Law of Fraud in 
- / IndLi,-C3 — SOw-^ultnsfwses in Equity, JCotes to //woweatn v. Botthj. 

/• 4:^1, • ,-■' COMMENTARY. 

Good faith 'Good faith in a contracting party has been frequently declared to bo a 
rebqttable prcs,uiuption of law, being regarded, in the same way ns the presump- 

' -e 

20 C . 618 (1002) at p. 635 ; s. <• . 29 1- A . 104. 

(8) Starkby, Er.. Sfl In iucli €»«•» 5t I* wl- 
dam, if PTPr, posiiblo to prove (pecifio »cf* of bail 
faith. Yet the ruk of aliu»e is obviously great 
The law, therefore, reverses its usual rule of evi- 
denee m dealmg Wtweer. man and man. Com* 
mmly nothing Is presunie»l contrary to godl 
faith. Bni (his U the rule between r<iuat» 
nheu one party hahitually looks opto the other 
and is {pikleil f.y him, he can tio longer be aup* 


f/*ws V fJrA/irf 3 A. I- J., A«7 j A. W. 

27K 

(1) ffmiiniiin ^<U<i v, Harntny l^aia, MaishaU'a 
Itep. 6(0 (IWn 

(2) V. llaixM. 26 0,4(2(1002): 
Gtnpnl Hart t. Caafot Ran, 2 N. 11-, T2. 

(3) ITafi AimM r. Tala Mta\, 31 a. 307 

(() jHieJ'Ut T. .VatahSai,^ 28 O . 300 (lOOl). 
(6) .Krfrr/arf «/ fifa/r r. Gupla, 



[t. 111.] 


ooon rAtTii. 


CiXf 

lion of innofrnro, n« *n R*«itnijitinn of t!i»* law inaili' for tho cl<'trrmma!ion of 
iho Inmirn of proof nn'l not for Ih** ndjutliration of llio mrn1« A prr«on who 
i« furd i« charpM with bad fajlji, ntid In** burtlcn tipon tli** plainljfT lo provo 
the rharpp ; or lli** dffrndant up bad fatih in th** plainlifl, and ihr bimlcn 
ia on th<* defendant to rnaVe ihi* defenro pnod.(l) So H an rlementary prin- 
ciple that a party eettinp tip a tort ha% the Imrilen on him to prove atirli tnrt.(2) 
Hut when the actor in either of the TeUlintta al*o\r quoted f'tabli'he* a primn 
fan'r ra«e, and thia {« met bv etiilenee Mi*latninp pood faith on the other ride, 
then the rA«e niu«l l^e deridwl ujvin the merit* (H) Therefore, ro far a* pocxl 
faith and lepality are arMimed n« Wfonpinp to onlinarv bti*ineM.(ran«action. 
it may be penerally held that the bitfilen of proof i* on tlie party nMailinp pood 
faith or lepality.(f 1 And in a rrrenl ea«e it Iii* l>ren held that where a pleader 
i« charped with defamation in re«prct of wortl* rpoken or written while di»elnrp- 
ing hia duty a* a pleader, the Court niipht to presume pood faith and not hold 
him rriminallv liable «nle«* there i* »ali«fartory eaidenre of nrtiial malice and 
tinleM there i* copent proof that unfair odvantape waa t.aken of hia jw^ition 
aa a pleader for an indirect p«rpn«e (f*) 

5V» while in all cA«ea where it haa Iw-en proved that a mere rtranper, connect- 
ed with the other party by no |>ectt!iar or liduciary relation, from aahich undue 
influence con lie inferred, haa either liv fraud. eurpn«e, or undue influence ob- 
tained from him a l>enerit, a Court of Kquity a^ill at onee aet it A«ide In auch 
cav-a, howeter, the proof of fraud, aurpriw*. or undue influenre ia completely 
upon the other party or person denainp title from him. for priw/j fncir the trana- 
action ia vahd.fO) The present eection, however, ennet.a an important excep- 
tion to peneral rule, revcp'inp the burden of proof, where one of the nartiea 
Btanda in a relation of active confidence toward* the other The rule lain down 
by it la in ncconlancc with a pnncipleof equity long acknowledged and atlmin- 
iatcred, both in England and in thi« country .(*) namelv. that he who barpain* 
in a matter of advantage witlia per<ou whoplacea confidence in him, i* bound 
to ahow that a proper and roaaonable u«e haa been made of that confidence 
The tranaaction la not nece'>«arily void «p«o faclo. nor ia it neceaaary for those 
who impeaeh it to establish that there haa Iwen fraud or impo«ition ; but the 
burden of eatablishtng ita perfect fairncaa. Adequacy and equity is cast upon 
the person in whom the confidence haa been repoacd. and the party seeking 
restitution is not called upon to prove that the tranaaction was unrighteous and 
his consent not free 

The rule further appliea equally to all persons standing in confidential 
relations with each other (8) So if a deed conferring a benefit on a father is 


cap*l>1'', without (peoisl procautlon. ol 
exrrcumc that mdrpcnilent judgmont wbirh n 
roqiiisito for hii consent to be free. FollocL’* 
Lav of Fraud in British Imlia, 63, 61 Ste 
Contract Act, a 16 

(1) Wharton, F.v , { IZIS , as to proof of good 
and bad faith, tti I’hipaon. Ev . 3rd Ed . IIS 
So upon the principle that the law wiH not im- 
pute bad faith, ambiguous mitnimenti are to be 
constru<>d in a sense consistent with good faith 
Best, Ev , I 347 , .1/u»r v Olaagow Boat, 4 L R , 
H. 1-, 337 , WTiarton, Ev . | 1249 

(2) lb . i; 357, 358 , v on/e, «b 101, 104 

(3) Ib.. I 1248 

(4) lb , { 366 : Lewit v Lti-y, E B. &. E.. 657. 

(5) Uptndra Nath Bagehi v B (1009), 36 C, 

375 ; following m re Nagarji Trihanji (1894), 19 
B., 340, & ft r Pvrihollamiat Fanthodiiu 


(1907). 9 Bom I.. R , 1287. 

(6) field, Ev , 610, 611, citing //uTvenin v. 
Datlji. 2 Leading cases in Equity and *eo Bon 
JtnaSbon T Sha Nagar, 11 B , 78 (1886) [It i 
only in easea where Ono person stundsmafiduciary 
relation to another that tho law requires the 
former to exercise extreme good faith m all his 
dealings with the latter and scrutinizes those 
dealmga with more than ordinary care and caution 
In the absence of any special confidence 
reposed one person in another it lies on him 
who alleges fraud to prose it 

(7) See flfooniAee Budoor v. Skatnaooniittt 
Begum, 11 Moo I A , 6S1 (1867) , and cases cited 

poaf, foattn 

(8) Su Story, Eq Jur , |§ 309-327 A . Hu- 
pnensn t. Basrfy, 2 L C in Equity, rollock's 
Law of Fraud m British India, 64, fiS 
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executed by a child who is not emancipated from the father’s control, and the 

deed is subsequently impeached by the cliild, the onus is on the father to show 

that f • • ' • ’ " ’ • ^ - 

deed 

father 

be set aside. This onus extends to a volunteer claiming through the father, 
and to any person taking with notice of the circumstances which raise the 
equity, but not further.(l) The lUuslrattons to the section afford two instances 
of the relations to which the rule of proof applies, ns., those of legal adsuser and 
client, (2) and of father and child,(3) but there are many others, such as those 
of medical practitioner and patient, spiritual director and penitent, (4) trustee 


cised by one person over another (9) But the mere relation of daughter to 
mother m itself suggests nothing in the way of special influence or control (10) 
The words “ccfitc confidence" in the section indicate that the relationship 
between the parties must be such that one is bound to protect the interests of 
the other (11) The section has been spoken of as an exception to the general 
rule relating to the burden of proof because the allegation of bad faith is one 
which the plaintiff, according to section 101, ante, is bound to prove, and to 
require the defendant to prove good faith is in contradiction to the terms of 
that section The reason why the exception is made and tins duty is im» 
posed on the defendant has been adverted to above in the Note giving the 
principle upon which the section is founded , (12) in contradistinction to the 
case of a transaction with a mere stranger, where a relation of active con* 
fidence between the parties is proved, then the burden of proof is on the 


(1) Batnhfijjt r. Broatif, L. R., 18 Ch- D . 
18S. 

(2) See aKo v. Uaheant, 

IB L. R.. A C. 01 (I6«8). ffnn* rerrftfrf V 
Ritnti rkulpulUt, 7 VC R , 00 (1867) ; 

SuK<{'tr> T. Kilt Protunnn, 12 C , 223 (iSSi) 

(1) Ratnbrijgt y. BraUn*. topra. 

(I) 3rann\t Singk y. t/moJel Patit. 12 A., 
623 (ISSO) 

(5) Gray ». irornor, L. R , 16 E<1 , 577 . Rajha- 

mUhii Mvlehand v. Varjitraadat iladatijt*. 8 

Bom L. R., 625. 

(6) ifociuhtt Bu-Jnor y SKymtaonum Dtjym, 

11 Moa I. A., 5Sl (1867) . «* a» to «( 

property hell by the bnebAni) . AbderJ At* t. 
Kyfrvmypua. 9 W. R. 153 (1668) And eee 
//olim Mykaminad y. Xoj'l/aii, 20 A., 447 (1898). 

(7) Tamnrdnn Tfieary r. A’own* Bytd, I Ind 

App., 102 (1874) . e . 13 n. I- R . 427 . 21 W 
R., 3in ; Kami Lot y. Kamtnt Pth, 1 B L. R , 
O C., 31 (1807) ; n'o;W A'Ann t. Biras Alt, 18 C , 
Ml (1891), ■ r., 18 Ind. Apr . M4 , sa to aip-nt* 
not »tAntlin« In Cdiirinry »eTili«i. Baa 

Jiaat'jon y f'ka Xajor, 11 Jl , 78 (laSS), w to 
eonfidentiil mnnaaer, »ec J/sAoden t AW«- 
»M«f. 20 Jt.. 273 (1896). 

(S) Tnytof. Kt , {$ 151. 152, Story, Etf. Jor , 
|] 300—327.1, And cueg ih'rr cited. -The court* 
•lau rr^knl with •uipidon *11 drwlmyi with heir* 
M r«v'A''l* th'lr ctp.%(*nciM, nnJ rclicv* •gnuitt 


unconwionnbln largnmi with poor and ignoponl 
p»r*oi)» Sec CAunni A'uor t Rup S./ijA, Jl A.. 
57 (1888). Tnylor, Er , | 153. But these cases 
do not. fw a ride, eomo within the seopo of the 
section 1'oIIoek‘i Uw of I'raud m British 
India, 75—80 

(0) Suit Pramd v /’nrtda Lnl, 10 A, 635 
18831 «rc remarks upon the facts of this case. 
In Pollock's Law of Fraud, 68, 69 

(10) Mutmjtt y Halit Boo, P. C (1008), 
37 Coi , 773 . 10 C \V X., 570, and for tests 
of undue influence b->o f?nnMA v Vtrhna (1007), 
3” B , 37, and f'hnlnnj Jfon/ekand v H'Ai/- 
tharrh (1907), 32 B, 208. 

(11) Marlibv, Kv , 86 “So far as they go 
(• * . the word of the section) they pile effect 
to the (feni ral law of all Courts m which the 
pnncipirs of English Equity prevail But I Ten- 
tore to think that they do not go quite far enough 
to bn an adequate expjession of the Uw, 
unless the words 'actne confidence’ are to re* 
ccivo a larger meaning than they would natural* 
ly convey to any reader, whether a laymsn of 
a Tawyri, not familiar with this els** of eas'^ ” 
Polloek's Ijiw of Fraud in British Indis, ji. 65 
tnTknkiirPatv Ja,raf/!,n^h,i0 \ .J30 (1903)} 
the Privy Council heVl that the plaintiff waa not 
in* position of “active ronfideiicc ’’ lowardi the 
defendants within the meaning of this sertioa 

(12) V. ustc, p. 601, note (Ok 



I.. 111.1 


nrw)t> rAirn. 


\YM 

partv rrrcivini; the {•cnrfit nr on rhiminc Ihwiipli Jufii(l) Th** Courln 

i«o far pr«*«nmf‘ lli«* vnlnli’ty of ihr in»1ninirni n* 1o rrqtiirr proof 
(vnrrinc tn amount «cTo^l^^f: In nirom'tanrr*) of iKo r 1 •<'nm of nnyihtne 
appmarhinp to imposition. o\rr-rrarhinp. infliirr.rp or iinron»rionaf)li' 

ftdvantapi*. ami ihf person Iw'nrfitrd will haao tlironn upon him tJi'* Inirtlipn 
of p«tnlili«hinp l-cyon'l all rrasonaliV dnuM tho p»rfi*rt fnim»‘M ami honesty 
of tba entirr transartion (2) 

In jljflpinp of tlio vah'lily of tranwtion* Ivlarm jwr«oti« •tandmp in n py^da 
rnnfidrntial relation to rarli otlirf. it ia xrry matoria! to wJirflipr tlip prr«nn naabin 
fonfprrins a Ispnofit on tlio otlirr hvl rompplonl ami imlpjwmlrnt advim ; (!1) 
and til** Apr or rapirity of tl-p p<*r»on ronfrmnp tlio Iwnrfjt and llio nature of 
the are nl«o of verj* preat imporl.mre in aueh ra«ex (f) 

In (hi< country wli«“re the position of pnntan'fhin or peeliided «omen i« to 
a larpe extent one of isolation nnd euli*crx‘ienry. it !ia« l>ern hehl that they are 
entitled to reren-e that prolertion whieli the Court of Chaneerv n|nny« exienil to 
the weaV, ipnorant and infirm, nnd to llio«e who for anv otlier reasons are «pe. 
rially likely to l>e imposed upon hy the exertion of unrjiie influenee over them. 

This influenee IS presumed to have heen exertesl. unless the rontmrv lie nhonn, 

It is, therefore, in all de.altnps atth llio»e persons stho ate eo eitiiated, nlunyn 
incumlient on the person who is mterestesl in tiphnldinp the transaction to show 
that its terms are fair nnd efjuitahle (5) Protertion is pnen m (lie«e in<tnnres 
apart from the provision* of this section, which atnrtly apply onlv tn the case of 
tnoss parffcn/Ti/tn women who have de.almps withothe'r* m ronfidenti.al relations 
with them It ha« m numerous r.ases lieeii laid slown that strict j'rnof of pood 
faith is required where ;K/rrf<Tnfi*f<in women are coneemed. andthat it is meum* 

Iwnl on the Court when deahnp with the di«p«tsition of her propertv hv a pur* 
dnnoihin woman, whether MahomedanfC) or Hindu to l>e satisfied th.at the Iran*, 
action was explained to her and that she knew what she was dninp (7) Ihit 
the hurden of proof will 1*^ dtscharped l>v evidenee given of rireumsfnrres in* 
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consistent with or contrary to those upon which the presumption is raised.(l) 
The presumptions as to the knowledge of the executant of the contents of the 
document she is executing do not equally apply in the case of a furdanashin 
as m the case of other persons (2) ^ a case in the Privy Council(3) a person 
was described as a ouasi-purdonasAm. Tlwir Lordships taking the term to mean 
a woman who, not oemg of the 'purdanaikin class, is yet so close to them in kin- 
ship and habits and so secluded from ordinary social intercourse that a lilce 
amount of incapacity must he ascribed to her, and the same amount of protec- 
tion which the law gives to purSanashins must be extended to her, held the con- 
tention to be a novel one and that outside the class of regular purdanashin it 
must depend in each case on the character and position of the individual woman 
whether those who deal with her are, or are not, bound to take special precautions 
that her action shall be intelligent and voluntary, and to prove that it was so in 
case of dispute. And in a more recent case the Privy Council did not treat as a 
purdanashin a lady who had no objection to communicate, when necessary, 
in matters of business with men other than members of her own family, who was 
able to go to Court to give evidence and to attend at the Registrar’s Office in 
person.(4) 

It lias been held in England that the rules of Courts of Equity in relation 
to gifts inter tivos are not applicable to the making of wills ; and that though 
natural influence exerted by one who possesses it to obtain a benefit for himself 
ia undue infer vivos, so that gifts and contracts infer vivos between certain 
parties will be set aside, unless the party benefited can show affirmatively that 
the other party could have formed a free and unfettered judgment in the 


ar.nn L R..4S7; 21 W.Tt..3lO: PaoMlot 
r. SrtmAtt Bama/nmiari, 6 B. t. It., 732: 174 
{1S7I1: Bam rtnhoil r Bantt Ploulputli*, 7 
W R , 99 (IS67). r. 

flflfwr 10 I! L. n . 20.7 {18721 [A plunlitT 
who f'K'kt to nako a purJatKuhiii IiaVIe on a do* 
ratnrnt allrgoU to hare Wn cxrralfd br Iirr 
agrnt moat giro atn'-t proof of aoch agmcyl . 
Atmuloonitia Bibtt ▼ Alfa lla/it (Admianona 
by purHanatiin], S IV. K. 408 (1867): Bibf« 
ffaHaa r llAoiU Alimr'f. 22 W. R . 4t3 (1874) : 
BijeJ FiiuiiX r AmjtrJ 4.’> fRrgistration mota. 
tinn of namral. 17 IV. K.. A23 (1872): Doolft 
CianA T JfaaV. Oomda JvAanBm [Rryutratwo]. 
18 W. R , 238 (1872) , Ornih CianJtr y. Bkuggis 
bvtiv Dthta, 13 Sfoo T A . 410 (1870) : 14 W. R . 
P. C., 7 . Urban lal r. Ilabita RiW, 8 A.. 287 
(1886': DmKuarY. 3fa<i Kaar, 17A.1 (1894). 
a. e , 21 In'L App • 148 . Bad Bibi r Sami P«Z. 
foi. ISM. 297 (1892); dialinRoufiing AaSyar Afi 
y. PHrmt Banon. aopra : Arbbaa Knar t TVla- 
Inrdar. 17 A., 125 (1895): JMadrn T. AW- 
axi'iai, 20 M , 273 (1896) ; //altM Hahammad 
y. .Yd;.8aa. 20 A . 447 (1898) ■ Aanoda Melia* 
y. Bbulan Mohini, S C. W. N.. 483 (1901). a. C.. 
28 C,5t6 Kba* Mrba/ V. AJmiautroterAIfnrT. 
of cl Btnjnl. 8 P. W. N.. 80.5 (1901): Anaoda 
t RAa&ca JMi'arr. 28 C. 846 (iOOU 
(“ Tlirir LonUSipf rannot art on thr apronlatma 
that tho mart hayy known that o( wlilrh H U not 
ahown that any dirrrt inforroalion waa cenTFjrd 
to h>-r."| SamndJ.a r. Abdul llturia (1806). 
31 )t . IA.5 

(1) Tamarrubtrt StrilUri y Maroaat Ta* 


tudtmn, 3 M . 215 (1881 ] ; 2Johomtd Bulth r. 
Bow,ni, 1.50, 684 (1888) : a e , 18 lad App, 
81. ID wbich t)ia Tny; Council point out tba facta 
which a court thould coniidcr m an itaua o( undue 
ttflocncp rightly raiard 

(2) Alo* Mtbal y Admiai>rretor.f7eRrraf o/ 
Bnjal.SC W K, 60S (1901) 

(3) Hodgu-r London A Dlhi B-inl. 5 0. IV. 
Jf.. I (1900) , . e , 23 A . 137. [UTicre a iurcty 
aJJfged that hr aignctl n bond without reading 
It, and that be was not given to undontand that 
he was contracting himself out of the ordinary 
rulr exonerating him from liabibty if time bo 
given to the p-mcipal debtor ; bdd that people 
who induce otbera to advance money on the faith 
of their undertakings cannot escape (•om their 
plain effect on aiicb plea ‘and that it reqaircs a 
clear ease of misleading to snceeed on such a plea] 
^e« as to the plea that a parly signing a doco* 
ment did not know what it was ; Birbi/ v. Ortat 
TVuIrrn ffy Co , 18 I. T.. 6.88 . Grral Wultrit 
Ay Co T. .1/cCnrfi/, L R, 12 App. Cat, 218, 
227, 234, Bitbardicn v. Rumlitt, I- R. App 
Cai (1894), 217 . Parler v Snulh EoAUrn Faff- 
imy Co, 2 0 T» D . 410, 422 . JIarrw r. Ortal 
Wultrn By Co , I Q II R . 816. 630 ; IlVKa* 
r.BymtU, 10 Q B D, 178. 188 j ffoii/A v. 
riojbtM, l_ R . 6 O n . 807, 607. rlle.1 m Fam 
Loll T. Firer Ftiam A'onyotioa Co , 5uit 752 
of 1894, Cal If. Ct , 2Sth July 1896, CVjr. 
Sale J. 

(4) /rmoif JfuMa;<sy, /fa/ir IU», P. C. (lOOO)S 
33 C.. 733 ; 10 a IV. N., 67a 
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niatlrr; yrl mirh natiir.if infltirnr#* may W lawfully rsrrri*<“«l tn ol>lnin n will 
or loparv (1) ll i« n« yrt an oprn qur«lion wlirtlur nr no\ tlif* (ianir njlo will 
l>r fnund afipliraliV in thi* muntry thoupli lirfo. aa in Knpl.mtl, n will ia vnitl 
only wlirn c.-iii'M by frntnl or rorrrion, or l»y aarli importunity n' tnVr» away 
tbr frro apcnry of tlir !»‘'tatnr(2) For llioiipli. n« ol»*rr%r<l in tlir r.v** ritrd 
below, while it m.av l>e rr.a*nnflble to prp«uinr tlwt a pereon b.a^ a% ailed bim'elf , 
of the natural influence lji« position pavr Wni. it i« a tery ililTerent tbinp tn 
pre*unie. without any e\idenre. that a person liaa abu^efl bi« ;>o«iiinn by the 
rxern«e of dominion or the n«»ertion of adverse control d-l) the other 

hand, it ha' l>een aiid th.it there ia no round fea»on why the prcMimption of 
undue influenee rhoiild not !>e nnplirabte to wills jn the same rnnnner n« to 
deed' (4) • 

112. The f.-tet fliat any person was born durinc tlic 
tiniianco of a valid marriapo liclwccn liis moffipr and any nian, 
or wthin fwo bnndrod and oiplity days after it.s dissolution, tlionroor or 
motlier remaining unntarrietl, slial! bo concliisivo proof tlint lio is 
the legitimate sou of tli.at man, unless it can bo shown that the 
parties to the marriage had no neees.s to each other at any time 
when he could have been begotten. 

Principles Kote«. jotf 

a. 3 (“ Fflef.”) • 4 (“ r’oneh/*nT ;>rr¥>/.*') 

Steph. Dip., Aft. as . Ite't. rreeumptne Kvidenee. "O, "1 , Wharton, Kv , ft IIOS, 

1200, rtOS j Lowron's PmuiTiptiTe Kaidenee, 10| — IJO , Tajlor, Ki., f| 10, 100, 050, 

0r>l ; riiip'on. Kr.. 3nl Kd.. 100. 107. lOSilteM. Kv..{AsO; Itowoe. N. 1‘ Kv.. 05, 1039 5 
riilllip' and Arnold, 471—473 ; WilU. K% . 1.02. 203. 201. 37. 3S . I'ewell. Kv.. 81, 8 , 

153, 150 ; {Stewart Rapalje's Treftti«e on the I.«w of Witnewn. f 15S. 

COMMENTARY 

The section assumes t!ic existence of n valid mornape The lepnl presump* Lesittmacr 
tion of paternity raised by it is applicable only to the offsprmp of a married 
couple. A person claiming as nn illegitimate child must establish liis alleged 
p.aternity like any other disputed question of rclntionsiiip So wlierc a person 
alleged that he was the illegitimate son of one C C. the omms of establishing 
that fact was held to he clearly upon him, and he could not, by simply proaing 
that his mother was C C ’s ooncnbinc, shift the onwr on to tlie other side to 
dispro\e his paternity.{5) Where the father and mother were or arc married, 
it is a presumption of law, which is binding until rebutted, (5) that a person 
born in a civilized nation is legitimate But this presumption may be rebutted, 
as where u married woman had admittedly lived for years with a man other 
than her husband and they both bad admitted that he was the father of her 


(1) rarfilt T Laxdut, L. H , 2 1* AH, 4S2 

(2) Set X of 1S8S tSucccision Actl. • 48. 
Act XXI of 1870 (Hindu Wills). Sco Soyed J/» 
hammaJ v Fallth Huham nml, 22 Ind Apr , 4, 10 
(1894), m «h<ch th« diitinction tetwirn aodae 
Influence knd mcap&city U pointed out. 

(3) Pnr/iU T. Laaiui, iupra, <70. 

(4) 2 Leiulms Casn, Note* to ll¥y»tnni t. 


Banif See Burr. Jonre, Er. I, | 189 
(6J fropnianiini Chiiu x Arunaetidlan ChtU\, 
S7M.32 (10031 

(6) Wharton, Ev.. |J298. Best. rreg. E*.. 
TO. 71 . 8 Oo . 085 , .Uorfu x Daiif. 5 Cl. A F , 
163 . BanbutT; Pitrayt fine, 1 Sim A St 151 ; 
lltad T. IltaJ, 1 Si.1.. A St , 160 . Cope x. Cope. 
1 U. & Rob . 269. 276. 
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children bom during that time.(l) In the Roman law according to the well- 
knovm raashn pater esl quern nu]^ite' demonstrant (he is the father whom the 
marriage indicate3)(2) the presumption of legitimacy is this, that a child bom 
of a'marricd woman is deemed to be legitimate, and it throws on any person 
who is interested in making out the illegitimacy the whole burden of proving 
it. The law presumes both that a marnage-ceremony is valid(3) and that 
every person is legitimate. Marriage or filiation (parentage) may be presumed, 
the law in general presuming against vice and immorality.(4) 

As has been said, “ this legal presumption that he is the father whom the 
nuptials show’ to be so is the foundation of every man's birth and status. It is 
a plain and sensible maxim which is the corner-stone, the very foundation, on 
which rests the whole fahne of society ; and if you allow it once to be shaken, 
there is no saying what consequences may follow’.”(5) So strict upon this 
head was the ancient common law that if the husband was wjthin the four 
seas, at any time during the pregnancy of the wife the presumption w’as con- 
clusive that her children were legitimate (6) But this rule at length was in 
the language of Grose, J , “ on account of its absolute nonsense,” exploded, (7) 
and the rule of modern English law has been summed up concisely by Leach, 
V. C . to be as follows (8) • — 

” The ancient policy of the law of England remains unaltered. A child 
horn of a mariied woman is to be presumed to be the cliild of the iiusband, un- 
less there is evidence which excludes all doubt tliat the husband could not be 
the father But in modem times the rule of evidence has varied. 
Formerly it was considered that all doubt could not be excluded, unless the 
Iiusband were extra quatuor mnna But as it is obvious that all doubt may be 
excluded from other circumstances, although the husband be within the four 
seas, the modern practice permits the introduction of every species of legal 
evidence tending to the same conclusion But still the cvndcnce must he of a 
character to exclude all doubt ; and when the Judges in the lianhury case spoke 
of satisfactory evidence upon this subject, they must be understood to have 
me.int such evidence as would be satisfactory having regard to the special 
nature of the subject” 

The rule here referred to. and declared by the House of Lords in the Ban- 
burq Peerage case, (9) was — ‘‘ In every case where a child la born in lawful wed- 
lock. the hualmnd not being separated from his wife by a sentence of divorce, 
sexual intercourse is presumed to have taken place between the husband and 
wife, until that presumption is incouAtcred by such evidence as proves, to the 
satisfaction of those who nrc to decide the question, th.at such sexual intercourse 
did not take place at any time, wlien, by such intercourse, the husband could, 
according to the laws of nature, be the father of such child ” This is the law’ 
both in this country(lO) and in England and America at the present time. 

The section says tlxit birth during marriagij is conclusiie proof(ll) of 
legitimacy, unless it can he shown that there was non-access This section 


(!) fSaho^ar T I'lni, ZH T A. (10061 

(Z) Sit th^ maTim •pfibnl in <hr rMW of S|q- 
hkmniad&n* in Jtinmil Siii'j)ii t. Jel Stiijitt, 3 
Moo I. A.. ZI3 (18141, NuheliU V Atphtr. S4 
C.. ZZ2 (1808). 

(3) llnmyt v. Ilarmt, I K. & J., *i /Tfininj 

r Ftimiiij, 4 Dine > SCO • Sitlid t LamhnI, IS 
r. 11 . N 8 . : llarrinii T DKl. M. 

ft C.., ISI s lJi»ion‘» ProiumptlTO ErUni<o. 
ItM, 107 : *it m 114, r>o4 

(4) Ijkiirton’o I‘rrtamptlT« Kr , 104 — 106 

(.1) Sovl/tJj* T, CnmUAiri, KioIkJm Ailalt 
IU 4 L, 161 I “ Thp Iami4 o( tho niW aorm* to be • 


nolKin thnt it ii nndmirftblc to ins'i'^e ‘•'f® 
patctnily of n chiM, whono porcnlg hftve nfCrt* 
to emch othpr Mnrkby, Et , 87 

(6) n V iturra'j. 1 Salk.. 122 i S V. Airrton, 
I I/I n&ym, 122. Unaon'i IV/umritTe 
Ev. 109 

(7| It T LaB*. 8 Eut. 208 

(8) Utad T Utai. 1 Sim. ft St , IWI (1823). 

(0) 1 Eim. ft St, 163 

(10) A* to 31uh&mmk<lan I/t», r. potl, Ainl 
a. 114, poU 

tm Sit , 4. cnii. 
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<hlTm from tho*** whirli clinvl thni tlir r«nrt “•li.'ill prr^umr “ in ilif rir- 
cam«tAnrc tliAt in tll^ Jstlrr ra»** pirvumfiiion may lio rrlnnjr-l hy nny 
f»ft or f*rL'* ; I'Ul piT<«mf1inn fnart***! !»y Ihi* pf<*‘rn1 •rrtjon r.nn !>** rc- 
Injtlwl onlv by proo! of tb<* pATtirular (-^rt in«lir.it«-<l n* tli.it by wbirj, jt tr.iy 
!’<• irbatlnl. In onlrr to tbr ronrIii«ii» prr«titnpljnn, it mu«t b** 

fbotm that no ‘"am'**’ or oojvirtunity of rcxnaf ml<'Tro«r«'' orrurrrtl down 
to a point c{ tim«* ro n<*.ir to th'* birth («i for in«tanfi* 'i\ tnontl.i) n« to rondi'r 
p.itrmiiy impoMiblr. 

In thi« rulo “ftrmi** and ** non-arrfii ** tnr.in th<* «'si«lrnrr nr mn- 
oxUlonce of opportunitioi for rrxii.il inti“rrour«o (1) If rcxiial intprrourrr ii 
proved b*‘tweon the hu«b.ind and vife at the limr of the chilil bring mncriird, 
the l.iir will not permit an rn'iiiirv wh»‘thrr th** !iti«l»ind or •omr other man 
nas more lihrly to l>o the {.ithrr of the fluid (2) Non aorr«« m.iy I'e prnveil Itv 
meani of ruch leg.il c\*idenre ai i* ndihi«»ib?e in fiery other ra-»e m whirh it ii 
neceas-irr to prove a phy*ie.il f.iet (3) 

As a child l*oni of n married woman ii in the fif't in»t.ince presumed to l>e 
legitimate, «ych nr« «umption ii not to l»e rebutteil by fifcum«t.inm whirh only 
create doubt an«l suspicion; but it may wholly remoied by proper and sudi- 
cient fi'idenre ehoirrng th.nt the hu<band wa« (a) rnron»|>rtenl .(1? {h) enf/rely 
alf^ent so ai to half no inteTTOur»e or communication of any Icmd with the 
mother; (c) entirely ab«enl at the perioi! during which the child muit, in the 
course of nature, have l>een I'egotten . or (d) only pTe«ent under auch circum- 
stances as aflord clear and satMf.ictory proof that there was no sexual inter- 
course. 

Such evidence as this puts an end to the (|uestion and establishes the ille- 
gitimaev of the child of a niarrietl woman (5) .\ll these rimilar facts arc 
reccivafjle in evidence in proof of non-acces.s So aUo Ixird Kllenhorough in 
/?. V. iu/7f(C) laid it down that the illegitimacy of the child miglit he shown 
when the legitimacy was impossible and the impos<ibilitv aro«c from (a) the 
husband being under the age of pulierty . (6) the husb.ind lal)ounng under a 
disahiiitv occasioned by natural infirmity . (c) the length of time elapsed since 
the death of the husband , (d) the absence of the hu.sband • or (e) where the 
impossibility was based on the laws of nature 

In this last connection it will be unnecessary to prove f.ict3 which may cer- 
tainly be known from the invariable course of nature , such as that a man is 
not the father of a child, where non-access is already proved until within sLx 
months of the woman’s delivery.(7) 

So far as concerns descent from particular parents a child bom during 
wedlock IS presumed according to English law, to be the legitimate issue of 


(1) Bamfrury Pttra^’ Co*', 1 Sim A Si., ISO 
5 CL 4 F.. 2J0 . Copt t Copt, I 5L 4 Bob . 275 . 
Bury T. PhtJpol, S Mr. & K , 319 . in llarjrart 
r. Ilarjrapt, 9 Itcnr., 632, 594. Lord I^ngdstc 
C4lU It “ grnFrttinji 

(2) J/om» r. Dar,u. 5 Ct 4 F.. 213 . Cojh r 
Cope. I M 4 Rob.. 279. 

(3) RozonoT /htTc.*, 18 Bom . 483. 472 (1891). 

(4) In Field. Et., .514 , it u fUft^>t(d (h«t the 
•ection sckrcel/ msVr* praTUion for thu rn-r, 
but ** 4cco*i *' dori not in tbu connoedon umplj 
tDF4n b«mj in the 44mo plnceorhooio (Rd«&ary 
Peerage Caie, 1 Sim. 4 St., 159). bat acrcM 
Tieved with reference to the reeult, ru , the pro- 
creation of children. There on therefore ba at 
little “•ccees” when tbe hnibond u impotent 


Iboogh proent, u when he u r«p*Me though 
•brent It u clear that there was no intention 
to depart from the Englirb nil., on the point, 
which IS al«o • ole of obrioui good (cnie 
(9) llotjnra t //BryTorr, 9 Bear . 55>, 
per Lord Lancdale. 
fC) 8 Eut . 207 

(7) Taylor. Et . | IP. and caaci there cited : 
and ef ITAiaterfo'e co.-e cited m l.awion, I*rea 
Et., 110, where it war attempted to Charge a 
black man ai the father of a white child borrlofa 
klulatto woRion So aUo expert endenre has 
been admitted to *ho« that by the “laws 
of nature.’' a while man and woman couVl 
not Iw the parents of a Srulatto' child. 
Wharton. Er.. | I29S. 



702 


IiEGITIMACrr. 


[5. 112.] 


such parents, no luaiter how soon the birth be after the marriage (1) WTieu 
a man marries a woman whom he knows to be with child he may be considered 
as acknowledging by a most solemn act that the child is his.{2) And it has been 
heJd that nothing except evidence that the husband did not have intercourse 
at the period of conception can prove to be illegitimate n child born in wed- 
lock. and that if the husband could from the circumstances of time, place and 
health have had nuptial intercourse with his wife and there be no evidence 
that he did not have snch intercourse, he must be considered the father of her 
child.(3) The present section, foUoiving the English law, adopts the period 
of bir ' ” ‘ as the turning point of legitimacy. 

It is iiot concern itself with the concep- 
tion, bom of parents married before the 

time of his birth, though they were unmarried when he was begotten.(4) But 
though a child is presumed to be legitimate no matter bow soon born ^ter the 
marriage, this presumption may be overcome by proof that the alleged father 
was incapable on grounds either of impotence, or absence, of being rhe father 
of the child (5) i 

Where evidence of access is given, it requires the strongest e%idence of 
non-intercourse or other proof beyond reasonable doubt, to justify a judgment 
of illegitimacy.(6) Adultery on the ivile’s part, however clearly proved, will 
not have this effect, if the husband had access to the wife at the beginning of 
the period of the gestation, unless there is positive proof of non-intercourse.(7) 
From endence of “access’* — as this, word U used in this connection — the 
presumption of sexual intercourse is very strong (8) But evidence of access 
IS not conclusive. It being only proved that the opportunity for sexual inter- 
course had existed — as that the parties lived in the same house — and the fact 
itself not being proved, evidence * ’ »> . v 

it did take place. The parties it . 

the fact of sexual intercourse not ^ ^ j 

circumstantial evidence raising a strong presumption against the fact. In 
other words the proof of sexual inter< oursc being conclusive the presumption 


(l) Mljirton. Et . \ ICOS A» to tbe >Uboin- 
ntrUan Low, ttt Syed Amc«t .bli’o Mobomioed- 
AO VoL It, pp. 190 — COL 

12) R. T. 8 Eait., CIO. p*r Lowmice.J. 

oml PM . COT. *' witb rMpcct to the c*pc wbete 
the paienU hire niorrUMl to receo‘ly before the 
birth ot the cbiU thot it coubl not bore been 
lepotteo in eedlork, it ttsndi opow it* own 
peculiar ground The niarnape of the partoa 
ia the tntenon adopted by the U» in the rapr^ 
of anti-ruplial ireneration for aacertainio: the 

actual pamtape of the .hiU Forthia pjrpoae 

It will not examine when (be gc<tat<on Lrcao, 
looLinjonlr to the rrcosnition ot it by the h<U- 
liaiid In the pubv>iu<nt act of niamare.'* I'er 
Lord Ellealorough. 

(3) Gorio* V. O'jrJnK and Granrilfe tTordoa, 
•(IWO). p Itl. 

(I) J/nAemnad AHoXiaii T HmkammnA lt~ 
pmJ, 10 A.. 2^9. 536(1^'**). per MabmooJ. J. 
L'lulrr lluhamrardan law qoeationi of leintiniacy 
»rr referred to the date cl the coorrptioa of the 
chtU and not to theperinl of the birth. ib.T 
fxw. Cnler Hindu Iaw U u not nreraaary in 
onjrr to rnuler a chill Ir^tioiate that the pro. 
creation aa well aa the birth ahoold tale place 


after mamase. OUajappa CA<»y v. Cofteefor 
o/ TneAiRopiVy. U B L. R., US (1873); «« 
c. Ill, At to the position of baatardi in 
Hindu Law, a-e /‘uadaiya Ttlar’r v. FmU 
Ttm-r, IMad.H C. R , 478, (1863) 

(5J Horn, V ilanci. 5 O. 4 F., 161: H r. 
J/ona.'fdi, I Q. B . 414 . AleMtf ». Spnjy. 31 I- 
J.. Cb^ 345 ; Wharton, Ev , $ 1298. 

(«) UTiarton, Er . $ 1293 . Tajlor, Er , J U“1 : 
Hcodv. //eod, fupra ; Co|»f r. Crjpe.aupra. J/or- 
ru V Daritt. upra , IFrijAt t. 3 C. 4 

Kir*. 158 ; v, Ed/noad, 23 L L. Ch., 125 ; 
Eanhory Prrmyt t^ue, aupra : R. v aupra ; 

01 to the conpetency of the pirenta to prore 
nousk-crca, r. prw. 

(“I Bmrp X PAJpri. 2 3r>l. A K . 349; llta-I 
X. Utad, a'lpra- Laueoii’a Ftt*. Ee., 113, 1(4; 
Mbarton, Er , | 1299 , Tht Barony ol Salt, I II. 
L. Cat., 607 , Gurnty x Gnrnty. 32 I- J.. Oi . 
4S« 

(3) Lawxon, 114 ; tee Flo^rtr x. Btrry, 3. L. 
J, Ch., 690, R X. InSahilanlt c/ Hon^fiJJ. 
IQ B . l4t . Copt T. C'opr. pupra; that huiband 
and wife alept together afford* alrong and irre* 
aiatiUe inference of a.-xoal intercoan* ; tfjyt r. 
Rdnipada, tupra. 



IS. 112.] 


i.roiTiMAcr. 


703 


cannot W nttacVol, hut the c>-iilrncr hy which f»tirh fact i* In l)r f«lnhli,«hrcl 
may lx* contrn'Hclcd (1) To rrluit the rrr«amplion iinilrr tlii^ pcrlion it i« 
for ll)o«c who tli«put** the paternity oI the chiM In pfoae nnn-Brce«« Where 
a wife came In her hu«hand'« liou*e a few d.aya Wforr he cIimI and remained 
there up to the time of lii« death, and it wilx ehnwn that a chilil alleped to l<e 
•that pf her hu«hand. wax the child n! the wife and that it wax l«om witliin the 
time necex«ary to pae ri*e to the pre<umptinn under tfii« eertion, the I'rivy 
Council in the ah»enre of anv ea-idence to xhow that the hu*hand could nnt liave 
had connection with hix wile durinp the time ahe wax rr«idmp with him, IrU 
that the pre«umplinn ax to the paternity of the child p\en hv thix eectinn miMt 
prevail. The f.irt that the huxhand wax durinp the j>erio<f within which the 
child mu«t ha>e l>een l>epotten. xufTerimr from u eerioiix illne«x which termi 
naled fat.nlly ehortly aflerwardx wax under the cimimxtancex, riot etifli- 

cient to rehut the prr«umptinn (2) Thix prexiimption «till rx!»tx where the 
partiei are Imnp apart from each other hy mitlii.a1 con«ent , thouph llie pre- 
sumption ix rehuttahle hy proof of non-nceexx. Hut it »x otherwi«e xvhere ihev 
are separated hv a decree of Court, for in sueh c-i^ex the presumption jx that 
they ol>ev the decree (3) Moreover hv the terms of the section there tmixt be 
a " continuance of a valid marriape.’' Ilut n child Ixim within 2S0 days from 
the dixxnlution of a valid m.xrnnpe willlte prexunied lepilimale. So in tlie ca.xo 
of widowhoml thnucli rohahitalion ix j»o««ihle, the law will prexume in favour 
of cLxxtity and of the leptimacy of a child Imm within 2-'^0 tlajx after the dratli 
of the husband (1) Where a cliihl horn some rWVJ davx after llie l.rxt penal at 
which he could liave been liepotteii l>y the liiixhand of hix mother wa.x set up n-x 
leptiniate, it wax hrld that nlthouph such a penal of pextation wa.x perlmps 
uot absolutely lieyond the Ixiunds of pox^iluhty. vet there l>einp evidence that 
the mother had lieen married to her hiixliaml for ten vearx withuut havinp linci 
any children hy him, and aUn evidence which jHunted xtronpiv to the conclu- 
sion of immorality on the p.art of the mother, the onlv ren«onnhIc flndinp was 
apainst the lepitimacy of the child (*i) Where the question in ix«uc wax whether 
the plaintiff wax the loptimate sou of a man to whom hi* mother liad admit- 
tedlv been at one lime mametl, Imt hy whom (occordinp to the riefendnnt) 
she liad hecn abandoned or diverted, it wax held tli.at mere abandonment would 
not dissolve tlie tie of marriage, and that in such a cn«e tlio presumption of 
legitimacy would prevail, unless it could be shown that the parties to the mar- 
riage had no access to each other at a tiinowhen the plaintiff could have been 
begotten . and it was held aixothat the burden of proof ns to this and as to the 
alleged divorce having taken place at a time which v^ollld debar him from 
relying on this section lay on the de{cndont.(G) 

It may be a question of difficulty to determine how fat the provisions of 
tlux section arc to be taken as trenching upon the Mulinmnicdan law of Mar- 
riage, parentage, Iccitimacy and inheritance, which departments of law under 
other statutor> provisions are to be adopted os the rule of decision by the Courts 
in British India (7) 


(l)/5. 115, 118. ff V Intiniflanlt ol Slant 
fidi, lapra , Copt v. Copt, supra . on (his point 
the conduct of the parties is relcTsnt, ns that 
the wife ronecat'-d the hirth of the child from (he 
husband J/orris t Oaiiti, 6 Cl & F ■ 183, 
Cope V Cope, supra . Danburp Peerage tote, supra, 
Pandaxya Ttlavtr r Pvli Ttlaver. 1 Mad II C 
•B., *78, 485 (1863) 

‘ (2) Sarendra Kalk r Pam Gobind, 29 C, 11 
(1901) s t. c.. 4 Bom L. R , 243. 

(3) Taylor, Er , { 108, and cases (here sited 

(4) See Trdok Noth r. Loehhmtit Kitniairt, 7 


C VV. x,«(7 (in»3). when the child was Imm 
223 days after the husband*!, death s c , 2V A , 
403 

<5) ra«« SiayA > Dhan Aanunr. 24 A . 4(5 
(1002) 

(6) Bktma v Dkvlappn, 7 Bom L II., 1.x 

(7) AUtthdaH v. Sluhainmad Jfmail, 
10 A. 289, 339 (1888), per MahmooO, J., in 
Field, £▼ , All, It IS stated that “ It may be 
suppemd that tbo proeisions of this section will 
supenedo certiia rsthcr absurd rules of lUuham- 
inedaa Law. by which a child bom six months 
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According to English (1) and American (2) law .the parents are incompe- 
tent to prove non-access when the legittmac}' of a child is in question,- which 
latter fact must be established by circumstantial evidence only. The rule in 
England has been’stated (3) to be that — (a) Neither the mother nor the husband 
is a competent witness as to the fact of their ha%'ing or not having had sexual 
intercourse with each other, (4) nor are any declarations by them upon tliat 
subject deemed to be relevant facts when the legitimacy of the woman’s 
child is in question, whether the mother or-her husband can be called as a 
witness or not ; (6) provided that in applications for afBliation-orders when proof 
has.heen given (by independent evidence) 'o/ the non-access of the husband at 
any time when his wife’s ehild could have been begotten, the wife may give 
evidence as to the person by whom it was begotten.(5) 

It has further recently been held b}' the Hduse of Lords that a hutband 
may be asked whether he had intercourse before marnage with the woman 
who afterwards became his wife (0) 

. The grounds of the rule have been stated to be decency, , morality and 
pohc}’. The proviso relating to afliliation-orders is founded on necessity, since 
the fact to which the woman is permitted to testify is probably within her oivn 
knowledge and that of the adulterer alone.(7) ’ It has been held in America 
that the rule thus eatabhshed is not affected by the Statutes removing disabi- 
lity from interest (8) The rule excludes not only all direct questions respect- 
ing access but all questions which have a tendency fo prove or disprove that 
fact, unless they arc put with a view to some different point in the cause (9) 
No such rule is, however, to be found in, or implied from, this Act : and it has 
accordingly been held that in this country a wife can be examined as to non- 
access of her husband during her, married life without independent evidence 
being first offered to prove the illegitimacy of her chi!drcn.(10) 


A notification in the Gazette of India that any portion 
terriiory. of British territory has been ceded to any Native State, Prince 


&(t«r iiurriftgc or willxn tv>« yran After dworr^ 
or th< drtth of the hof-snd, it prnomed to be 
hii 1> eitiniste o0<pnng Sn Ibe lledarn, Ch. 
Xin Anil Mocoaghten’ii Hioda Law, Oi VllI, 
{ 31. •* It w to bo not«l IhAt, Ateorclinic to the 
modem ^ low, the firrial is ten months After du 
Torcf- or the death of the hnsbAniL Kurlber 
the determinstion of this point is not toothed 
by considerations aS to the rA{>on«l chorACter 
of the ruUf to bo Adopted, but isainiply depend- 
ent on An AOCorAte diitmetion between the sob- 
atAntiee rules of MubAntmodta Law and (be 
rules of oTklenre. (10 A, 323, *«pro ) If the 
point (or decuion be one of eTI-lrnce only (he 
ease wiU be governed by tbis Act (ib.; J/oUor 

Ah T. HuJh Sinjh, 7 A .-SO?: ere 107, lOR, 

atlt.) 

(I) Taylor, Et., fj flSO, BSl ; Iliipson, E», 
3rd Ell . 186— 168 s IVet, Er ,•§ S86 s Itostoe. K 
1’. Et . 1038 ; Steph Dig , Art. 08 . I’owell. 
Et. 155, 168 

(2l Stewart nApalje'* Treatise on Iho Law 
el Witneasrs, ) ]58: Laalon'A Pretomptin Erl- 
denee, 118 j Wharton, Et., | 6CH. 

(3) .8teph Dig , Art. 08 . • • 

ff) L'nirss the proOMdingf fa the course o{ 
which the qoealion Ariset Arc proceeding* iiifti- 


luted m cbnseriiience of oduhery, 38 atid 33 
Vic.c 68. a 3. 

(5) Sfeph Dig.. Art 08, citing R t Lufft, 
supra . Copt Copt, supra, 272, 274 , Lregt V. 
Eihnondt, 25 1. J , Eq , I25,il35 j if t. Mann 
fidd. L Q B , 444 . .VrwTi* v Dauii, 3 C. & P . 
216. llavtii t. Drirgtr, h R , 23 Cb. D, 173; 
Aylttfe^d Ptrrajt core, 11 Q B D , 1. Letters 
written by the mother may, as part of the ret- 
jeefip, be admlssihlo CTidenee to show illegitimacy 
thoush the motlar could not bo called ns fi wit- 
ness to provo the statements eontsined m such 
Ktters, Aj/'f/otd Puregt eate, soprn : Burtinhy r. 
liaij.t, 42 Ch. D , 292. 200, 291 ! WiUt. Et.. 152. 

(9) PodttI Pitrage tint. L. R. A. C. 395 
(1WI3). 

(7) Taylor. Ev.. H 950, 051 ; see the grounds 
fiTcn m the judgment cited In Wharton, Et , 
I 6fl8. nrt, (2). 

(8) Lawson, Pres. Et , 118 j tVhsrton, Et, 
{ 608 . 

(91 Taylor. Ev.. { 950 and caso them cited. 

(10) Itozano T. tnjlu. 18 B.r 463 (1893). In 
England Independent eTulenee of noa-Aeces# 
would be required in Ibe first instance; T. 
sopra. 
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or ‘R\ilcr,(l) pliall be conrlupivc proof that n valid cc«'«ion ofMicIi 
territon' took place at the dato*iiientionc<l m Mich notification. 

Principle — Srr Note, po«f. 

n. 37 pf Sohfr/itinni tn 0,Jtrinf n. 57 Cl* (10) {Jn'fii'itil nntirt of Dnltifi 

1 IfTntw^n.) 

*. 4 (“ Conrlmrirr peno/.*') 

Mjirll>r, Kr. Act, S? : IVM, KT.,d4. SIA; Ciinnin^liam. Kt.. CO*?, "on • \\*hitIrT 
StoVe«. Anrlrt.ln'lian CVxle«. sa.*. 


OOMMENTART. 

Tilt* fertion wa» nn nttrmpt for politicAl n'.i«on« to rxrliule inquiry t’J 
Court' of Ju«tirr into tlie vnliditv of the «rl' of the <»o\emment Hut it ha' 
been den<fe{f fiy the I'nvy Counn!(2) that t!ie Indian I.eji'hiturr had no power 
to do thi' : and the jertion i' tlierefore a dead-letter (5) The Hnti'li Crown 
ha' the po«er without the intervention of the Imperial I’nrliament to make 
a re««ion of temton' within Hnti'h Indi^ to n forri'ni prinee or feiidatora* (4) 
But the Oo\ernnr-(teneral in Council Win}: precluded hv the Act 21 and 2r> 
Vie.. Cap CiT, section 22. from lep'latin}: directly n' to the i«n\crfiffntv or 
dominion of the Crown o\er any part of it' terntone' in India, or m to’ the 
allepance of Bnti'h euhject'.— K'ould not. hy nnv lepdatue Act purportinjr 
to m.ake n notification in a floveminent Oatette conclu'ive cMcIcnce of n 
ce*«ion of temtora*. exclude inquira* a' to the nature and lawfulnc" of that 
cc«.«ion.(r») The Court niu«t take judicial notice of the terntone' under the 
dominion of the Briti'h Oown (fi) nt«o in connection witli thi' section, (7) 
the seventh clau'c of the thirtl section. Bengal Uejiulation XIV of 1P2."). which 
enacts that, for the purpo«cs to th.at Bepulatlon (ri: . the inquiry into the vali- 
dity of talhr/i) grant'), the following shall W held to W tlie period' at which the 
several provinces suWrdmatc to the Bengal l’f«*'idency were ncq^uired by the 
Briti'h Government, namely, for Bengal. Behar and On".a (excepting Cuttack), 
the 12th August 17C5 , for Benare', the 1st July 1775 : for the pronnees ceded 
by the Nawab Vinef, the Ist January 1801 , for the provnnees ceded by Daulat 
Rao ^india and the Peshwah. the let January 18(W . for the pronnees of 
Cuttack, Putta.'pore and its dependencies, the lUh October 1803; for the 
pergunnah of Khsndah and the other temtory ceded by Nana Govind Rao, 
the Ist November 1817. 


114. The Court may pro-sumo tlio existence of any fact 
whicli it thinks likely to have happened, regard being had to the 
common course of natural events, human conduct and public 
and private business, (8) in their relation to the facts of the parti- 
cular case. 


(1) Ste, for vxampi?, Oaitltt of India, 1873, 
Part I, p 2 

(2) namoefor Gordhan T Dt'Tam Kan)i, IB, 
367 (1876) . i. c , L. B . 3 I A , 102 . same case 
m Bombay High Court reported m 10 Bom 11 
C. B , 37 (1873). m which cases the effeCt of this 
section and the power of the Indian I^gislatnre 
to enact ft were discussed. As to the power of 
legislation of the Oovemor.Qeneral in Council, 
see Alter Caufman v. Oovtmmenl of Bomhag, 18 
B., 636 (1894), and csees thereeited 

W, LE 


(3) Markby. Be \ct. 87 

(4) LocSmi A'nruin e /fa/s I’urtap, 2 A , I 
(1878), follow ing opinion express'd by the Privy 
Council m Hamodar CorifAos v. Uenram A'sn/i 
I B. 367 (1876). tapra 

(5) Damodar Gnrdkon v Beoram Aaa/i, 1 B , 
367 (1876), sspm 

(6) 1 S7. a 10 

(7) FieU. Ft . 613. 

(8) A* to the meauing o( “conimon co.itse 
of public and pneale business,” si-c Amyc (•! e 

,45 
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Ittuatrations. 

The Co\irt may presume — 

(a) that a man who is in possession of stolen goods soon after the theft is either the 
thief or has received the goods knowing them to be stolen, unless he can account for 
bis possession; 

(b) that an accomplice is unworthy of credit unless he is corroborated in material 
particulars ; 

(c) that a bill'Of •exchange, accepted oi indorsed, was accepted or endorsed fop 
good consideration ; 

(d) that a thing or state of things which has been shoim to be in existence within a 
period shorter than that within which such things or states of things usually cease to 
exist, is still in existence ; 

(e) that judicial and official acts have been regularly performed ; 

(/) that the common couts© of bu^ess has been followed in particular cases ;(!) 

(j7) that evidence which could be and is not produced would, if produced, be un- 
favourable to the person who withholds it ; 

(%) that if a man refuses to answer ft question which he is not compelled to answer 
by law, the answer, if given, would be unfavourable to him ; 

(t) that, when a document creating an obligation is m the hands of the obligor, 
the obligation 1ms been discharged 

But the Court shall also have regard to each facta os the following, in consider* 
ing whether such maxims do or do not apply to the particular case before it — 

as to illustration (a) — a shopkeeper has in his till a marked rupee soon after it 
was stolen, and cannot account for its possession specifically, but is continu* 
ally receiving rupees in tlie course of bis business : 
as to illustration (6) — A, a person of the highest character, is tried for causing a 
man’s death by an act of negligence in arranging certain machinery. B, a 
person of equally good character, who also took part in the arrangement, 
describes precisely what was done, and admits and explains the common 
carelessness of A ond himself: 

SB to illustration (6) — a crime is committed by several persons. A, B and C, 
three of the criminals, are captured on the spot and kept apart from each 
other. Kach gives on account of the crime implicating D, and the accounts 
corroborate each other in suebo manner as to render previous concert highly 
improbable : 

as to illustration (e) — if, the drawer of a bill of exchange, was a man of busi* 
ness (2) B, the acceptor, was a young and ignorant person, completely 
under A’s influcnco: 

as to illustration (d) — it is proved that a nver ran m a certain course five years 
ngo, but it is known that there have been floods since that time w hich might 
change its course : 

OS to illustration {<) — a judicial act, tho regulantj of which is m question, was 
performed under exceptional circumstances * 
ns to illustration (/) — tho question is, whether a letter was received. It is shown 
to have been posted, but tho usual coiirso of post was interrupted by dis- 
turbances : 

fthartiutfpi, 23 U . M (Tsy^l <2) “ Jtsn of buiinrM In ill wflJ.kno«Ti popu- 

(J) Pev .Vi»7oro V. IlltartMppa, 23 ll . M Ur »rn»^ inu»t mean * man h*lpllu»Uy engoffrJ 
<18031. eirrciuitil'’ tfuniarlioni nr fr*do,” , at p M. 
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M to nia*tr>t{on (;)-^ nmn irfuw to (inMltir** * <)oci>rn«'nt «|iicti ntiuld l>cAr oa 
K fontruclof umill lmpor1*ncT*on which Im* Imt which mij:ht »l«o In* 

jnn* the fcclinz* *n<l rrpwUtion of hw f«milT ; 

M to i]]u>lnilion (A) — » mAn rcfiiww lo unAWTr • *]t>e«lion which he l« not com- 
pellM t>; I«w to Answer, hut the An*«rr to it nii;ht rAu«*lo^« to him in mat- 
tern nnconnecte*! with tl>e rnatter in trUtion to which It |n a<VrrI: 

Mto illuatratinn (0 — » l>omI U in po««e**5ofi of theoMifor, htit thecircum*lAnfcs 
of the CAV arc eiieh that he hare atolen It. 

Prioclplo. — fVe N'otea. p^ti ; Introduction, nnir 

a. 3 (" Court”) 4 (** .1/ey ;^r/uw/,”) 

*.3 (“fact.”) *'• 70— 00. 107— 113 (CtArr 

priJitim/Honji.) 

.StepH. 1)1?., .\rta, S5 — }4't, 0'<— 101 ; Taylor, Kr.. {{ 70 — 210; (•recnle.af, Kr., fi 14 
--48 and Index ; Wharton, Kr., J} 1220 — IStK*; Itiirr. Jonen, Kv., {J 8 — 103 ; Wood’s 
Practice, Kr., JJ f>3 — h2 , Wharton. Cr. Kr., J J 707 — Wl ; Ia* ron on Piwumptiro Krj- 
dcncc, /wmw . Ileal on Prraumjitire Ktidencc, , Will*, Circumatanttal Eri- 

dence, /'oanni . Pliillijwi and Arnold. Kr , 407 — *1*3 ; lle«t, K%'., 275 — fOl. 

COMMENTARY. 

The subject ol prcaumptiona, con«iderrd pcncrally, will be found to have gcopapf the 
been shortly discuss'*iJ, anif, at pp 110—122 CVrt.'im particular presumptions aaction. 
were by the Ewdence Act Bill, and hare tK'cn by the .\ct a.'-ulf made the sub* 
jeet ox special enactment Objecuoa havrnc. howcacr, been taken to the 
£%idcncc .Vet Bill on the score of tta msuflicient treatment of the subject of 
presumptions, the present pcncral clause was in«eried with a viev\ of providing 
lor all instances not covered by the provisions of the preceding sections The 
present section coupled with the general repealing clause at the beginning of 
the Act makes it clear “ that Courts of Justice arc to use their own common 
sense and experience in judging of the effect of particular facts, and that 
they are to be subject to no technical rules whatever on the 8ubjcct.(l) The 
illustrations given are for the most part cases of what m English law ore called 
presumptions of Jaw, arti/icia! rule^as to the effect of ci’idcncc by which the 
Court IS bound to guide its decision, subject, however, to certain limitations 
which it is difficult either to understand or lo apply, but winch will be swept 
away by the section in question ”(2) A presumption of law is an inference 
which derives from the law some arbitrary or artilicial effect and is obhgatory 
upon Judges and juries The inference in such case is independent of any 
belief based upon what is more or less probable because the law declares the 
uniform effect of a certain state and condition of circumstances The history 
of junsprudence illustrates the fact that among Judges as among legislators, 
there is a constant struggle, how ever ineffectual it may he, to approach unifor- 
mity in the law Although every Judge understands that each case should be 
determmed according to its own facts, he often finds different cases so nearly 
analogous m the facts presented that similar instructions to the jury or direc- 
tions to himself are appropriate in each Judges thus find themselves not only 
appljing to different cases the same substantive rules of law, but they derive 
aid from precedents even in reaching conclusions as to the facts of a given cause. 

This is well illustrated by the growth of presumptions of law Out of the 


(I) Wbrn ereoU occqr la the far part i( oft^n W. It., 3S3, 331 (1873>. 
becomri absolatetf, nrertaarj for the parpoari (S) Procmluisa of tb« Lfgulatire Oouncil, 
of Janice and eqmty tbat preaumptioaa abonU OaitH* of India, Supplemrnt, SOth Mar\.'h,,IS7r, 
be made. Ram CAunder y. CAitndtr, IS pp. S34, 233. prr Sir J. F. Stephen. ,, 
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attempts of many Judges to deduce rules for determining tte probative effect 
of certain facts or groups of facta often recurring bave developed in England 
many rules called presumptions but which widely differ in importance and 
intensity. English and American Courts are, however, now inclined to abandon 
the arbitrary rules of evidence which formerly forbade inquiry into the real 
facts, and but few of tbe numerous presumptions formerly called conclusive 
can now be so classified (1) This Act is a strongly marl^ed instance of this 
tendency. ‘'The terms of this section are such as to reduce to their proper 
position of mere maxims which are to he/applied to facts by the Courts in their 
discretion a large number of presumptions to which English law gives, to a 
greater or less extent, an artificial value. Nine of the most important of them 
are given by way of illustration.”(2) But though artificial and technical rules 
find no place in this Act, the Courts being free to use their own common sense 
and experience in judpng of the effect of particular facts, it will be of assistance 
in forming inferences from those facts to take notice of these principles in the 
nature of presumptions ’ ’■ ^ 

with certain questions ce ^ other 

country, as also to tec touch 

questions peculiar to this country. These presumptions will he found dealt 
with in alphabetical order following the notes which arc given to the Illustra- 
tions of this section. Some of those which have been laid down by Indian Courts 
as applicable to certain circumstances peculiar to this country indicate the fact 
that the process abovementioncd which evolved the ancient law of presump- 
tions 13 still, and will always, perhaps to some extent, remain in operation. 

The Jlluslrations to this section are examples taken from the important 
presumptions relating to innocence, (3) regularity{4) and continuity which are 
commented upon in the following noles.l&) 

illaetration If possession is ptovcdffi) the Court may presume that the man who is in 
possession of stolen goods soon after the thvTt is either the thief, or has received 
' ’ » . • ’ ’ an account for his possession (7) 

but when it is proved or may 
^ _ 1 , . . ^uestion is stolen property, the 

burden of proof is sbifted, and the possessor is bound to show that he came by 
it honestly ; and if he fail to do so, the presumption is that he is the thief or the 
receiver according to the circumstances-fO) The mere fact of recent possession i 
of stolen property Is, in general, e\-idenec of theft, not of receipt of stolen goods J 
with guilty knowledge. The effect to be given to such possession is, however, ? 


U) Tttrr Jonci, Er.. I . « 8. 10 

{2) Strpli latrod , p. 133 , tee PwU. Ev,. SI9 
—621 

13) S«- lUHMraiiont (»). (b). (r). (t) 

(1) finj lauelration* (c). (*). (f), (i). 

(6) Sic llluKfrolinn (d). 

(6) A r. Uan Slaniram, 6 Bora. R , 887, 
803(1001). 

(7) S. lU. Ill (n): Ht T*;)or. E<r.H 127 A 

—127 C, Ina fHie.lk y. R., 11 O. 160 (1889); 
R r. Skutug-niJttn. 13 \V. R . Cr., 26 (1B70); 
Ithen Cknruirn t. A , 21 C . 328. 336 (1803) ; B 
y. retomuUr Ahtrr, 23 W'. ll,, Cr., 16 (1876): 
11. y iloitt JUaJia, 6 U'. R.. CV . 66 (1866) . In 
re A'vrmolar. 26 W. R.. O. 10 (1876) 

In A. T. AU //■i<q>e.23A..306(lt)01),theCcurt 
eppeer* to been of opinion thnt the ctid. 

rnce wee not (iiffirirnt to ronnMt the priMQrra 
with the poMcuion of the etolrn arlieW 

(8) y. thlt, (. IICI, end molt* thereto. 


(91 Uoscoc, Cr Ey , 18, 86-1, foe a case m 
which the cireuDisfancoB led to the second of 
thesi' presumptions, see A r. Lanjmeiui, L A 
c. 427 (UTien the prisoner found m the- 
recent possession of some stolen sheep of which he 
couM RiTc no satisfactory account, ajid it tnigbt 
reasonably be infern>d front the circunistanrei 
that he did not steal them himself, it Was held 
that there was evidence for the jury that ho re- 
ceived them knowing them to have been stolen ) 
In Jeham Muthi v A , 15 C., 611 (1858) ; it was 
hdd that in a oaao of reccinog them most be some 
proof that some person other than the accused 
hsd jiossresion of tlic property before tho accused 
got possession of it Ree A v Poromeekvr Akter, 

23 W. R., Cr , 1ft (1875) ; A v. T. ilurh. 6 A . 
224 (ias4). Jt has Wn thought that there 
shouhl he some evidenec of some other person hav- 
ing oominitted tlio^thcft j see A. ». Ptmtlfy, 6 
C. * I* . 3M ; A. y. UW/onf. 1 SI. & Rob., 384. 
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A qur«tion not of \\v Init of f«rt (IJ Th** jiroportr mw«l l>o shown to Imvo 
bp'-n stolen by the tnip owner swrarinp !o itx iilrntitr nnd lo*«, nr the ciremn* 
"t.'incps m««t l>p surh a« to lead in thpm«plvrs to the ronrlu»ion that tlip pro- 
perty was not honpstlv romp liy. So persons rmploypfl in r.arra’inc snear nnd 
other articles from ship* nnd whatArs have Wen conviclp«l of theft upon evi- 
denre, that they were detected xrith property of the same kind upon them, 
recently upon rominp from sneh places, Although the identity of the proi>erty, 
as Wlonpinp to such nnd sueh persons could not otherwise W brovesl (l!) If 
the property be proves! to have Wen Molen.b*)) or may fairly W presiiinesl to 
have l>een so, then the question nri«e*, whether ornot the prisoner is to !>e called 
upon to account for the po»»e*«ion of it. If he fails to do so, n presumption 
will arise, if taUnR into consideration the nature of the pfH*ds in question, they 
can be said to have !>een rrcrntl^ stolen It has Wen said that to raise the pre- 
sumption lepilimately the posscs«inn should W exclusise as well ns recent. (f) 
But when? stolen property was found in the hou«e of a ioint Hindu family, and 
the circumstances were such that it was s-ery impro!*ai)Ie that such property 
could have Wen placet! there witiiout the connivance of some or all of the mein- 
!>cr9 of the family, it w as held that the manapnc meml>er w as riphtlv con%*icted, 
because Icnowled'pe of its presence liasinp Wen estnldi»!ied apainst him, he was 
as hoii«e-ma«tcr presuinetl to lias e l>een in |>osses«ion of such stolen property (51 
If actual possession is proved it is not inciimWnt upon tlie prosecution to proset 
tLat the accuse*! knew that the articles were in his netunl possession Itefore he] 
can l*c put upon his defence to account * • • \ .1 

correct presumption of puilt in a prisoner • . • • • • • • 

in his premises IS dependent on the fact ’ • • 

of the case really and properly rni«* •• • 

instances goods arc to be considered t . 

any precise manner, !iut the undermentioned ca«es will show what has been 
held upon t!ie subject (8) .\nd in another more recent ra«e it was Iield that 
no presumption was raised under this section where poods alleged to be stolen 
(but not identified, lieing jeweller)' o( an ordm-iry t)*pe) were found si.t months 
after a dacoity (0) The presumption is not confined to clmrgcs of theft, hut 
extends to all charges, however penal. Tlius in an indictment for arson, proof 
that propctty~tnncirwarirnniousc*nt the time it was burnt, was soon after 
(ouQa in the possession of the prisoner, raises a probable presumption that he 
was present and concerned in burning the house , nnd, under similar circum- 
stances, a like inference arises in the cose of murder accompanied by robbery 
of house-breaking nnd of the possession of a quantity of counterfeit moneyflO) 

So in cases in which murder and robbery has'e been shown to form parts of one ji 
transaction, the recent and unexplained possession of the stolen property, while ji 

(1) SUynp’i Cnmin«l Ij\w of InH'» JJ Sift, J , cogirs per Itatty, J 


499. T*ylor. Et . { 127D 

(2) Roseo^, Cr Ev , IS, ritinz 2 Kiut, I’ C, 
656 , aee S. v. Burton, Df»d, C C., J82 

(3) See A t Barit. C A. 2’4 (I8S4). R r 
Ba,o //or,. 19 W. R . Cr.. 37 (1873) 

(4) B V J/o/Aon, 6 D , 731 cifiBg 

Beet, Et. The Gndinc of etolcn property tn the 


(7) In re iltrr Yar, 13 \V. R , Cr . 70, 71 (1870) 

(8) Roecor, Cr Ey , 10 /«o Shnih v R 

II C, 160 (I8SS1, ritmj! and following R. y 
AJont. 3 C 4 !• . 000 . A T Co-iprr, 3 C ft R , 
318: A r. f’amrfjr, 7 C ft I*. 351 .3«e Ron- 
tw, (V. Ey., lue ttl , where these another ca«e« 
ire cited. A v Poromtihur Ahttr, 23\V R.Cr, 


ktnut of the accused. proTsleil there were other 18 (1878). A v Aerte. 6 A , 3/4 337 (1834) 
Intnatee capable of committing the Urceny, is o/ The qneetion what amounts to recent posscision 
itidi lasufBcient to prove Ais possession . though aoIBcient to justifv the presumption in any imrti 


i( coupled with proof of other guspicious circun)- 
•tancet. It may fully warrant the conviction of 
the accused. Taylor, ]> . } 1273, and cases 
there cited, and obserrations in A x llan, 
6 Bom. li. B., 8S7, 892 (1904) 

(6) A. Y. BadA Lai (1907), 29 A., SS'J 

(6) A. T. Hart. 6 Bom. I- R . 8S7. per Aston, 


cnlar case varies according as the stolon articles 
IS or n not calcalateil to pass readily from hand 
to band Taylor, Kv., J I27A. 

(9) A Y As;Aor Ais?A (1907), 29 A , 138. 
Mlownig laa AAsiAA v. A and A v. Barit, 

supra 

(10) Taylor, Ev., { I27C, and cases there cited. 
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it would be presumptive evidence against a prisoner on a charge of robbery, 
would similarly be evidence against him on a charge of murder.(l) The Court 
must in all cases consider whether under the circumstances the maxim does or 
does not apply to the particular case before it.{2) 

Illustration The Court may presume that an accomplice is imworthy of credit unless 
he is corroborated in material particulars.(3) The grounds upon which this 
presumption is based, and the rules which relate to the admission of accomplice 
evidence will be found discussed in the notes to section 133, post. 

Illustration The Court may presume that a ’ * ’ ’ ’ ^ 

accepted or endorsed for good consu 
tion for a contract should be the sul ^ 

change and promissory notes form an exception to this general rule. They are 
pritnd fac%e presumed to be founded on a valuable consideration, partly to secure 
their negotiability, and partly because the existence of a valid consideration 
may reasonably be inferred from the solemnity of the instruments themselves 
and the deliberate mode in which they are executed. (4) This and other pre- 
sumptions relating to negotiable instruments have been made the subject of 
special enactments in sections 118 — 122 of Act XXVI of 1881 (the Negotiable 
Instruments Act). (6) Professional money-lenders sued a young man recently 
come of age to recover certain loans of money alleged to have been advanced 
bj* them to him on promissory notes. The defendant, who, under the will of 
his father was entitled to a large property but had not yet come into possession 
of it, was of an extravagant and reckless character. He pleaded, as to part of 
the consideration for the notes, that he did not receive it, and as to a further 
part, that the consideration was immoral In dealing with the cose the Court 
laid down the following propositions, not as rules of law, but as guides in consi- 
dering the evidence in such a case 

1. That upon the above facts the ordinary presumption that a negotiable 
instrument has been executed for value received was so much weakened that 
the defendant’s allegation that he had not received full consideration was suffi- 

• cient to shift the burden of proof and to throw upon the money-lenders (the 

plaintiffs) the obligation of satisfying the Court that they had paid the consi- 
deration in full. That is the practical effect of Illustration (c) to section 114 
of this Act 

2. Where the plaintiff, in answer to such a defence, affirmed that he had 
paid the consideration in full, and was corroborated by his books and witnesses, 
the onus of proof again shifted over upon the defendant. 

3 The burden of proof thus thrown upon the defendant could only be 
met by a perfectly truthful and harmonious statement which the Court felt able 
to rely upon with coniidence. In the absence of this, the ordinary presumption 
laid down in section 118 of the Negotiable Instruments Act (XXVI of 1881) 
must prevail, tn:., until tbe contrary is proved, the presumption should be made 
that every negotiable instrument was made for considcration.(6) The mere 
fact that the drawer ond acceptor of a bill ate partners, docs not give rise to the 
presumption that they are partners in respect of the drawing of the bill or 
that the bill was drawn by one of them on behalf of both (7) 


(1) K. V. Jam!. 13 It.. 430. 432 (1800). 

(2) Sitt, 114, ota'rTfttioni in trxt oftlibarc- 
(ion rrl4tm(t to thti tUailrntlon on p. TOO. 

(3) 8 . 114. QL (6): but «« nl»o obormliotit 
in tbe text of thie (ection relating to thb Him* 
tratlno on p. 700. 

(4) Taylor. E*.. I NS. Story on 1(31*. |S 16. 
17S:,;<»Mr. CWol. SApp nw., on: H L- 
Uwaon. IV*. K».. 77-81, 


(6) 8tt the Aet, edited by M. D. Chalmer* 
(1833). p|>. no— IN. 

(6) Jtoti Gvlaht\ani r. Mahnmid Htdhi. 
R.3C7(I803). 

(7) Jomhu Ranuummy v. Hundararaja ChfUi, 
^ M, 219 (1002). which caae aUo deaU with 
the qaeition of onua in the cue of damage Intf- 
er»-l by drawer by oiniaalon to glee notice of 
dwbonour. 
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The Court may preMime that n tliinp or M,atr of thinp< which has jnogtriilon 
fhown to I'C in existence within n pcrioil shorter than that «ithln which such 
thinp or st,ate of thinps usually cease to exist, is stiil in existence. Tlie onli* 
naiy lepal presumption is that thinps remain in their oripinal (1) Whent 
the existence of a personal relation or n state of thlnps continuous in its naturcl 
is once est,ahhslic<l hr proof, the haw presumes th.at sueh ttahm continues to existl 
as before untinhe’cwin’JFy is prnve<l or until n slilTerrnl presumption is raised! 
from the nature of the subject in question. Hut the presumption is not frfroi*l 
pcrftne. It cannot l»e j>ermitted to oi>er.ate retrospectively so ns to infer the 
prior existence of marnape or other hfce relationship from proof of its present 
existence. It mar well l»e that in the example pi%*en the parlies contracted 
the relationship within n few daa*s l>efore the lri.al (2) And ihouirh n present 
continu.ance may lie, n future cnnltvuanrr is never presumed. The haw presumes 
that n fact continuous in its nature atill continues to exist until a chance is 
shown, and so a state of thincs provesi to exist three years npo is presumed in 
law to be still existinp unless tbe conlrnr)* lie shown, but the law indulpes no 
presumption that it will continue three years lonper It is not tinreasonablcj 
to presume the continuance of an existinp fact nt the time of the trial, for thq 
other party can overthrow it by proof if it l>e not so ; but when a future contij 
nuance is presume<l, '* ■ ; ‘ • ’ **"' ‘ r • i jjy,j 

answer by his proof '!• • s * • the presumption 

of the continuance of ' • *:.*••••■ ’ innocence. Thus 

a bankrupt in 1837 • « ’ It Is aftenvards 

discovered that m 1833 he owned certain propert,v which was not included in 
the schedule. There is no presumption that he owned this property in 1837. for 
the presumption is that he did not commit n fraud (I) 

Sections 107—109, ante, deal with particular application^ of the principle, 
of which the present illustration is the peneral expression Other common 
Instances arc here shortly adverted to How^ipn or ownership of propert y 


the'person iiTwhom there is title. So In a suit for the po.sscssion of jungle lands, 
where there is no proof of facts of owncrahip basing been exercised on either 
side, possession must bo presumed to have continued witli the person to whom 


(I) J/»namal Janut-onl-B'iloil r flosnint 
Beyum. II SIoo I. A. 104. 2<rt (ISOT). 

CAurn r linn Nath, 8 C , 72, 79 (18S!). «« 

Phipton. Et.. 7nl Ed., 86 [Ststn o( person* 
mind of thing!, st a girrnlime, msjr In tomr 
esm be prosed by ihoving their prerions esn 
ten''0 in the same Rtate, there being a probability 
(weakened with remotoneis of time) that certain 
eonditions and relationihip* continue, ey. 
human life, marriage, sanity, opinions, title, part- 
ntmbip. official eharacter, domwilo.) TssUw. 
Et.. !5 196— 207 . Best, Pres Er. 189— 202 
Burr. Joni-s, \titt > 01 . Best Ev . JJ 403—410 
Wharton, Ev , {{ 1284 — 1289 This rule most, 
of course, be clearly distinguished from tliat 
which declares that speciflc acts done m other 
cases dfi not raise the inference that a similar 
act 'sasdoneiii another ease lIolinghamY lifod, 
4 C B N. S , .188, V. post 

(2)- Lawaon, Pre* Er., 100, 191, citing Mur- 
dork r. klait, C8 Ala , S67 (Amer.) ; Bardt r. 


Lyflr, 4 Ia. Ann., .737 (Amer) It eanuot he 
presumed from the fact that a person wasquali 
Grd to act as a Justice at a particular date, that 
he was qoaliRcd So to act at a period anterior 
to that date Tagtor r Crttvdl, 45 Ind , 423 
(Amer). (A made a contract in 1860 In 1864 
he was insane There is no presumption that 
he was intano an 1800 J 

(3) Cotert r Cray. 34 How Pr . 450 (Amer.). 
cited an Lawson, Prre. Er , 187, 188 

(4) I.awaon, Ptra. Er , 191, citmg Poicdl r. 
Knar, 16 Ala , 634 (Amer ) But see Best, Er . 
Pres Er., 186, citing R r lindd. ft Esp , 230 
Turtoa » Turtnu, 3 Hsgg X C , 350 in which it 
laaaidtbatthereare Sereral instances to be found 
la the books wheie this presumption has been 
held stronger than that of innocence or those 
denred from the course of nature. 

(6) Best. Pres Er , 186, Lawson, Pres. Er., 
163 ft 164, and cases there cited ; Best, Er., 405. 
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they rightfully belong (1) l^ssession is not JiecessariIv_the^ameJbm£Js actual 
iiser. \Mieii land has been ^hown to have been in a condition unfitting it for 
actual enjoyment in the usual modes, at such a time and under such circum- 
stances that that state naturally would and probably did continue till witlun 
twelve years before suit, it may properly be presumed that it did so continue, 
and that the previous possession continued also until the contrary is proved. 
Such a presumption is in no sense a conclusive one. Its bearing upon each 
particular case must depend upon the circumstances of that case. (2) Con- 
structive possession will not, however, be presumed in favour of a wTong-doet.(3) 
Similarly non-possession or lo33,(4) debt, (5) and other conditions of property 
or things, (6) once proved to exist are presumed to continue until the contrary 
is ahown.(7) So when a private arrangement by way of partition was admitted 
to liave existed and to have been acted upon for forty years, it was held that that 

• • ’ . - *^1.*:* * ^ .1. *— • ‘i—'-'-ing upon 

f of show- 


ce or non- 
e-aiithor- 


hings(12) 

once shown to exist are presumed to continue until the contrary is proved.(13) 
Sanity or insamty once proved to exist is presumed to continue. But ali/er as 
to temporary insamty produced by dninkcnncss, violent disease or otherwise (14) 
^The character and habits of aperson are presumed to continue asproved to be at 


(1) T Ifutfumat UatA/frooitim, 

19 ir. R.. W5<J»7I» y Rtdka 

Ptrikad, 23 W. R.. 193 (1*75) • *'»" /)'»»«» 
V. A*u»m BHUh.S C L tl. 461 (IS7A) KWjoa 
i Cfl. V Tk* noitrnmtnl, it W R , "1 (ISSS) 
ilfikimj ^lakun r. A'ri<ftn« Kttk'>rt, 9 0, S02 
(1883)! a.e.l2 C f- R...337. RroftAnlor r*Wi 
r. R-ii/i 1 C. IV. S.. extx (18071, and 

tet oaart ril'd in nutoi to *. 100. «»/< 

(2) Maknmcd Ah r. Kko/a AMhI. 9 C. 741 
(1883) , F. n.. » e . 12 C I- R . 257 . cf Ra,. 
tnnmar Royv OofinidCkunAtr, 19 \nd. App, 140 
(1891), a* to thr jioMdKion o( land formed W 
the gradual drying op ol Ial,raor water channrla. 
iry RadknOoknidT Injht.lC I..R.3e4 (1880). 
SunnudAhT .Vyfiamut KtinmoonuM. 9 IV |{ . 
124(1868), ilokini/ .Uokyn v. Knikyo Kt^ore. 
9 C. 80»(18R3), t e, I2C. L. R.. 337. Aa to 
poaaeMioQ m the caae of rAvr land and land dilu- 
Tinted and then refornn d tho pradaal aelioa 
of a riTer, aer Cokiyd Kruto r Dand, 23 IV. U . 
443 (1878) ; Rally Ckwrn y. Rnrt/arff of Stale. 6 
C., 727 (IRRf). * c , 8 C. If., 90i JfaM Jfo. 
iaa y. MaJkara J/oAua. 7 C . 227; a. e . B C. 

R . 129. 

(3) Sterelary of Stall v. RruSnomoyi flepta, 
20 C.. 618 (ICC) at pp. S3f. 837. 

(4) Thur where the queation waa oa to the 
a<|mi>*ibill(> of aeeondarj eTaleneo of a doen* 
inrnt, and it waa prOTed that two yeara agodili* 
gent leareh waa maile, but it eonU not be found ; 
the preaumption waa held to be that It waa alill 
loat, and a'-eondai^ eriilenre waa admbaiblei 
/■or T. ftarrak, 20 AU., 289 (Amer.). 

(5) Jaelioa y. /ma, 2 Camp , 48. (To prore 
debt agalnat a bankrupt an entry In bia booka 


aome months before the bankruptcy showing 
that be waa indebted to (he claimant in a certain 
aun IS proeed. Tbe presumption >a that t!ie debt 
au!i cootinuea), Beat, Pres Er , 187—189, 
Beat, Et.. { 406, Taylor, Ev.. { 197. 

(6) Seolei v Key, M A. It E , 819 [Tho 

question IS whethee a certain custom OTisted in 
tbe year 1840. The jury finds that the enatori 
eaiiied III 1860 without more. The presumption 
■a that tho cuatom otista m 1840) . and see Ob- 
koy Ckurn y f/ari Nalk, S C., 72 (1881), sited 
POM. \) 

(7) Lawson, I'res Ev., 163—172 

(8) Obkoy Ckurn \ flan Nalk. 8 C, 72, "9 
(1881). 

(9) Xe« UTiartoD, Er , } 1285 , as to residence 
BfWv Ktnnidy.h R.3H L,307. HAicler r 
//lime, 7 11 L,124, Wharton, Conflict of Lows, 
J 66 , domicile The Lavdtrdale I'eiragt, 10 App 
Caa , 602 But of course in this and every other 
instance the inference varies with the facts of the 
case. So no presumption but that of mobibty 
of residence attaches to the tramp . Wharton. 
Ev ; foe eif 

(10) Wharton, Ev., { 1280 

(11) Sre .SmoBf \ Hbery, 10 M. 4 W’., 1; Ryaa 
T. Saiu. 12 Q B , 460 (agenta’ authority, eon- 
tinnnnce of) 

(12) e? It is proved that F xraa an nnmar- 
rieii woman at a certain (late The presumption 
IS that she eontinois so until proved to hare 
married, f’ayi y. Findlty, 8 Tea., 301 (Amer.'. 

113) Lawson, I‘res Ev.. 172-178- 

(14) Uwaon, I'rrs Et., 170. 180; Best, I’rei 
Et, 187 1 (Jresley, Kr.. 474— 470. 
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a time past. .So in an American ca«<'(I) it «a^*ttrnipt/‘(l to imjx*ach th** rh.ar* 
acter of a witness. .1 and /? who knew P four Itofon*. wli<*n he resided 
at another plare, te«tifv that his character was then had. It was held that the 
presumption isns that P'$ character remained the same And thoupli specific 
acts done in other ca»es do not rai«e the inference that a similar net was done in ' 

another case, and esidence of them is in.admis«ihle :(2) yet the hahit of an indivi- 
dual i>eing proved he is presumetl to net. in a partieular c.w in accordance with 
that hahit.(3) Thus a suliscrihinp witness to a will orother document if un- 
able to recollect whether he s.aw the testator or oldipor sign the instntment or 
heard it acknowlwlged, may testify to his own hahit ne%-er to sign as n witness 
without seeing the party sign whose signature he attests nr hearing th.at signa- 
ture Bcknowledgeil (1) 

The main u*e of this presumption is to designate the party on whom lies 
the hunlen of proof. If a slate of f.acts is cst.shlishrd hy one party, tho«c facts i 
in themselves not 1>eing so limile<l as to time as to base expired at the period/ 
of litigation, it is not necess.ara' for that party to prose the continuance of the! 
relation. The h unlen is on the onpo«i tej>arly to pros-e that thst.stajcjias ccatcd.) 
to exist. liutTliere >s no jiresnmption of law ng-sinst the latter srhich \rhn\ 
th'c'rxx^en^ it oH in, can outweigh any preponderance in aucli evidence in his 
fas'our.(5) And in the undermentioned c.a«e it was lield that where tliere is 
evidence on Iwth sides aa to the faduin of attestation, the maxim “ o;/inifl ritr 
cate fle'o ” c.an only l>e resorted to (if at all) when the evidence on liotli sides 
is evcnlv balanced, and that the maxim operates when there >s no csadencc on 
cither side and may po««ilily l)c u^cd to eke out unconvincing testimony on one 
side only (C) 

This section authorises the presumption that a particuhsr judicial or ofTicial iiiuitretion 
act which has been performed h.-vs been performed regularly ; hut it does not 
authorise the presumption without anv evidence that the act has been per* 
formed (7) The Court may presume that judicial and official acts ha\o been 
regularly performed. This Iituilrahon is a particular application to acts of a 
judicial or official character of the general and important presumption usually 
embodied in the maxim, Omnia prftsumuntur rile etse ocia (S) If it be the duty 
of a Court to do a particular tlung. it must be assumed that the Judges of that 
Court did their duty-(9) And the same rule is made by the Illustration appli- 
cable to the official acts of all other persons who are not judicial officers (10) 

The meaning of this rule is that if on official act is proved to has e been done, it 
will be presumed to have been regularly done Thus in the undermentioned 
case It was held by the Pnvy Council that all things done before a Registrar 
in his official capacity and verified hy his signature will (unle.ss it be shown 
that a deliberate fraud on him has been successfully committed) be presumed 
to be done duly and in order ; and it was further held that e%ndencc of the gener- 
al reputation of character of the identifiers m his office was inadmissible to 


(1) Slttperr. Ta* * nini®, 431 

(Amer.l. 

(2) T. anlt, pp 13'.|37, 7ll, iiotr (1) 

(3) Wharton, Et, I 2187. L.-iw»on. I’lr* Et . 
184—187 

(4) WTiarton. Ev . { 2187 and ca»f» there cited 
See aUo t 16 anlt, and cates there collected. 

(5) lb., Ee.. { 1284. 

(6) Jhama v Deoiur, 2 N. L. R , 10 

(7) Dtfmly Ltyal UtmtmbraKter v J/ir Sor- 
war, 6 C. tv. N , 845 (1902), A’arearfro Cat t. 
J 071 Ilan, 32 C.. 1107 (1905) 

(8) Tt;Ior, Ee , {{ 143—150; Broome'* Legal 


SUxima, eth Ed , 896—908 . y fiat. 

(9) Aonrae t. Galhg, 11 C A F . 8<l H‘tn 
■ran Dan v J/oJIammod Manhiat, 9 A.. 6911, TUJ 
(1887), UaltttonddttA A'otee v Haher Ah, I 
W R.2I3 (1864), [oral e.kleiice of cont-'nti 
of decree! , .leAsau^oA A'Aa* . Trxtockan ll'ijtht, 
IS C, 197. 199 (18S6). Gatyfr v. MyHon, 
Tajlor. R. 391. 310 (1648). Arman Khan x 
Bama SoouJunt, 25 W R , 62 (1876) . 

Letla y SfttdhoHt Borooa, 3 C, 771 (1877), 
Sanda Fronaad T Luchmetpul Sinj, lO li. |, 
B.S14, 330 (1872). 

(10) Ae cate* cited In Taj tor, Ex . || Hi— l;si 
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raise any presump- 
the proof of which 
lich all rules of law 


on the contrary, nothing shall be intended to be within the jurisdiction of on 
inferior Court, but that which is so expressly alleged.(4) When under an Act 

ill , '"person 
at that 
■fit have 

been actually done. No presumption should be made under this Illustration 
in favour of the condition precedent having been observed.(6) But where a 
defendant in answer to a claim for arrears of taxes by Bombay District Jluni- 
cipality alleged that the taxes were illegal (a) because no notice had been given 
him under section 57 (Bombay Act II of 1^4) , (b) because no notice had been 
issued by the Municipality to the Commissioners under the 11th section of 
Bombay Act VI of 1873, it was held that he must prove the defence and in the 
absence of such proof the Court would presume that the Municipality had used 
the regular procedure, and that the common course of business had been fol- 
lowed in the particular cases 76) Before the deposition of a medical witness 
taken by a Committing Magistrate can, under section 509 of the Code of Crimi- 
nal Procedure, be given in evidence at the trial before the Court of Session, it 
must either appear from the Magistrate’s record or be proved the evidence 
of witnesses, to have been taken at ’ * ‘ i-* »» • . i m presence 

of the accused. The Court ought not so 

proved, presume either under sect , I of this 

Act, that the deposition was eo taken and attested. (7) Irregularity is not to 
be presumed, but a party alleging such irregularity is at hberty to prove it. 
The date borne by a decision is not conclusive evidence of the date on which it 
was pronounced according to law.(8) But in ’’ ’ '* — s 

held that the presumption of regularity under 
aions either as to the communicating of the or 
in the order-sheet of the Magistrate (9) 

niastrttloa The Court may presume that the common course of business has been 

‘ followed in particular cases. ^Vhen there is a question whether a particular act 

was done, the existence ol any course of business according to which it naturally 


(1) <74i>7nnoyt Diht r Chote- 

Jn.iOC W.N.fi’Jjl’.C. JlfWW), 33 C, 537. 

(2) Xartnira Lcl v Uan. 32 C, 1107 
(IIK>5); Prpuly Ltjal Jtimm^ronttr r. iltr 
Fanrar. 6 C. W. N . 813 (1002). 

(3) Gopftnalh Stnjh V, AHmuJmot/tt Dthta, B 
W. P. . 167. 160, 

(4) F. r. Oo^irami, IB. L. R , O. 

Cr., 15, 29. 30, 33 (1868); ■ c , 16 W. R , 

71. 77. 

(5) A$t,aii^aA AAo* t. Tn/Mimn OagrKi. 13 

(7., 107, 100 (1886), wferml to ia FhmrtMuit 

T. S>1 LaU. 30 C, J, It (too*); bnt 
ftUo of Sit'japur T. Tli Fkiiapuw 

Fpitni^g Co. 20 II.. 732 (1893); ntrd A* 

t« noHpft unJ'r th.. Po»<l Ctm .8ct (tX 1880 
B. r.>. trr Path Ihiarp *. ViliwJmn 
r««.. 16 C. 237 (I8«8)s an<l Wore mV of « 
J^nt lalak, ■>'*> f/«rro /k-y-if ». /toll. 


IOC , 699 (1802) referred to in Shenrvlt'un Singk 
T. Ntl LM. 30 C . I. II (1002), followed m Sktil 
Mokamid r Jadunandnn Jha, 10 C. tV. N., 137 
(1003) at p (147), which distinguishes tha enso 
of a sale for arrears of Gorrmmeat Reecnue. 

(6) .Vumct/Ki/iry o/ FhtJapvr y, Tht SMajM* 
5p.anf«7 Co, 20 B . 732 (1893) , followed in A. 
». Ram Chandra, 10 A.. 493 (1897), but see 
Aihanidlah Fhan y Trtlochan Fajehi, 13 C,, 
197. 109 (1880), cited antt 

(7) Karhai, Uan \ ft.. 18 C., 129 (1890). 
ff. V, /fn/my.OA , 720 (1887). R T. Fohp Sinjh, 
10 A.. 174, 177. 178 (1887), y. anU. p. 626. 

(8) Copaty. A'fMAaa, 3 Bom. I- R.. 420 (1901) ; 
itahipnt y. Lakthmnn, 24 11,400; s r., 3 Bom. 
L. R . 228. 

(0) Knthna R.uf e. R {10i)7). .34 

C.. 141. 
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would have I'f^n clone, i» n rrlovant fact (I) When the common coupe of 
hu<tnc«< ha' l>een pro^fd, the Court mar under ihi' !llu«lratinn prr'ume that 
it ha* Iwen followed in the particular ra»e. There are variou* primd facir pre* 
pumption* which are founded upon the experience of human conduct in the 
ordinary coupe of hu«ine*« (2) J^>eral presumption* ore made from the reRular 
coupe of hu'ine** in puMic office*, of which the Tost office afTortl* a larce num- 
!>er of example* (5) Similar pp*umption* ore drawn from the ii*ual coupe 
of men’* private office* and lni«ine**. where the primary esidence of the fact 
i* wnntinp(4) Ilut thouph thi* eection and ///uefrofion leave it to the Court’* 
di'cretion to prr*ume that the coupe of lm*ine«* ha* lieen followed, it i* not 
bound to prpume it (5) It will consider oil the circum*tance* of the ca*e, e*- 

f iecially if thev l>e in any manner unu«ual. So, if the nue*tion i< whether a 
etter wa* receivpl. and it i* ehown to have been po*ted, tne Court will, in deal* 
inp with the pre*umption consider eiieh a fact a* that the u*unt coupe of the 
po<t wa* interrupted hy di«turhancc*.(fi) The effect to lie pnrn to the word 
“ refused” on a rrpi*tered cover a* proof of tender of the packet to the nddre*.»ec 
i* one of fact. Each ca*e mu«t lie decided under thi* eection acconlinp to it* 
circum*tance«.(7) 

The Court may pre«ume that evidence which could !« and l* not proiluced lUaatrwtlon 
would, if produced, Ik? imfavourahte to the pepon who withholds it Thi* 
tration deal* with the pre«umption* which ari«e from withholdinp evidence and 
from the spoliation or fahrication or *uppre*«ion of evidence The subject oft 
spoliation is dealt with further on and. a* will he there seen, the fact, if e*tab* 
lished, rai«es most powerful pre«umption*. But the mere withholding or fail* 
lag to produce evidence, which under the circum*tance* would Ik* e.xpcctcd to he 
produced and which is available, gives n*e to a presumption against the party, 
though it is less violent than that which attend* spoliation Such a presump* 
tion would, for instance, on«c if the owner of a ve*«el were to omit without 
reasonable explanation to call the seaman who hail charge of the light at the 

• ’ ' ■ • • • • evidence may 

produced, would 

^ . )i the defendants 

were said to have been burnt, but this fact was not proved, it was held that the 
non-production of the documents subjected the defendants to have rni.*ed 
against them the presumption recognised by thi* JUustration (S) “ The non- 

production of deeds or papers after notice, has, in general, only the effect of ad- 
mitting the other party to prove their contents by parol, and as against the 
party refusing to produce them, to raise a -primn fane presumption that they 
have been properly stamped (9) Jveverlheless such conduct is, in the absence i 
of excuse, calculated to produce a very prejudicial effect in the minds of the ' 
jury against the person having recourse to it ; and if the production of his 


(1) R 18 ant€ . T. pp . 205.207, aiif<. 

(2) St* T*ylor. Et.. i 178—178. «nd cmi-» 
there cited 

(3) .«:ee Ta^or. Er. { 179— IBOA. And CMe* 
there cited e anU, pp 20.1 — 207 »nd 

faltti/ Shtilapur r. TSt Shalapur SpinntnjCo, 
20 B , 732 (1895) , cited npra. 

(4) Ttylor, Er.. H 1^1- 

cited , *Qd see a*/<, pp. 203 — 207. 

(5) Sam Dot t OlJuial LujanioJor, 9 A., 388. 
376 (1887). 

(6) Ste*. 114 

(7) Oopal V. Knt\<ta. 3 Bom L. R . 420 (1901) 

(8) Sam Protad r SajSunanJan Pratad, f 
A , 738 (1883): sndsee Wulderr. SSarpe, ISA.. 
270. 299, 290 (1893); Utm Chandra r. Kal, 


rro«i*iia.30C. 1033(1903), 8C IV. N , I (non- 
prodoction of collection pspers by tensntt. 
Stt Burr Jones, Er , { 17, end cases there ciUd. 
The erideDce of coarse mast be srsilsble there 
M no presumption if it u not withm the control 
of the party foiling to prodaco it, nor from the 
fsdure to coil u o witness one whom the other 
psrty bsd the some opportunity of calling, nor 
one whose testimony would be limply camulatire : 
•6. J IB 

(9) S 89. ant*. Cntp r .tnJerroii, I Stark, 
33, and attested s 89. ante Further a partr 
refasmg to prodace a docament esnnot gener- 
ally afterwards ose the document os eridence • 
■ 164. post 
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papers would establish the guilt or innocence of a person charged with fraud or 
misconduct, the jury will be amply justified in presuming him guilty from the 
unexplained fact of their non-production. Indeed, jurors will always do well 
to regard %vith suspicion the conduct of a party, who, having it in his poner to 
produce cogent evidence in support of his case, offers testimony of a weaker 
and less satisfactory charactcr.”(l) But it is not necessary that a judge should 
direct a jury in so many words that the omission of the prosecution to call cer- 
tain \vitncsse3 raised a presumption under this illustration that their evidence 
would have been unfavourable to the Crown , if Ivc has pointed out that the 
jury might properly draw any inference they pleased from such omission.(2) 
Presumptions are necessarily made against persons who will not subject 
themselves to examination when a -prinid facte case is made against them, and 
when by their own evidence they might have answered it (3) Everything is 
to he presumed against a party keeping his adversary out of possession of evi- 
dence and taking means to retain that evidence in liis own cu8tody.(4) Where 
a plaintiff cited witnesses, and when they appeared, declined to have them ex- 
amined, it was held that the inference to be drawn from this conduct was that 
those witnesses on examination and cross-examination would have deposed to a 
state of facts exactly that set up in the defendant’s answer.(5) Where a party 
does not produce a document in his possession, the Court may presume that its 
production would damage his case (6) 

It has been held that in a Criminal trial there is no misdirection in a Judge 
pointing out to the jury the contrast between the evidence for the prosecution, 
and the course followed by the prisoner (namely, a simple denial of the charge 
coupled with a refusal to examine the witnesses m attendance) so long as the 
Judge leaves it to the jury to decide between the opposing statements, and to 
credit whichever they tliink most worthyof belief (7) It has also been held that 
while it is the duty of the prosecutor to produce all evidence directly bearing 
upon the charge, and that, if without sufficient reason such evidence is not pro- 
duced. the Court may draw an adverse inference to tlio prosecution, yet that 
there is no corresponding duty on an accused person, who is at liberty to offer 
evidence or not, as he thinks proper, and no corresponding inference unfavour- 
able to him can be drawn because he takes one course rather than another (8) 

( Butitjias been held that there is a misdirection sufficient to justdy ^tting aside 
the conviction when a Judge in his charge to tlie'juby omiFs to^'menfrolTthc 


(1) TavIop, Ilv . { 1 17 

11) roniiKlra XniK lta««r}« v It <lOaa), 

SS C., 2S|, And M'V Dtf'irolh MoaJnl t H 

(If)'), 34 C, 3iS, And .Vi'yoros CtaxJro Koy 
n 0907), II C. \V. X.. 1085 
(3) .VflimV .Vy/./ Amnutr Hr^nm, 1» \\. It.. 
140, ISI (1873) In IliiA ra*<> IIm* 1‘riTy Council 
nbucrrrd It ■■ not unimportant to obwrtc 
(hit ih" NawaIi, who >* A grntkmAn of rnnlt, 
went into the witncM-hos nn thiA oicAAion And of 
couftc oficml himArlt for croM cxAmioAtioit 
Tlicir l.ord>hi[ii hairc often lAkl that it wonM be 
Trr7 dcAirAble if nAtire p ntlemen wooM do that 
tnoreffPinmtly.beeAUAepreAumiition* are Bree«. 
AAril/ niAile Acnlnit them, If when portieA in m 
Court of Jotliiv And fmetA Are in dupute the 
knOwWc- of which muit naC wfth them, they 
Will not pre»ent ihemwleei In the Conrt (o AtAt« 
their own rTuIrnee anti Imowledp* of thoae fAela.-* 
8ee aim Orrolar of llomhar i(i,th Court rltod 
(n r. MiJappn, 28 It . 392 (llhtl), which 

raw* aIao refert to the i{ur«tiun aa to how farad, 


retae inference cAn lupply the placo of poiitiW 
proof 

(4) SnormA Univ v Cotayhtry Ilooth.ah, - 
Sfoo 1 A , 113, 125(1838), In which caao obacr- 
VAtiMia were nlao made on the appellant not caH- 
■nf! «itne«9Ps within hia reach who were acquaint, 
«d with the aubject.matlcr of the Auit. 

(5) llaiah AVmoaei/ v flamnnoojrah 2foy, 7 
W. K.20. 3H(1887) 

(8) Rai/hun/HA v Holt Lai, \ All L. J., 121 
(loot), ilohoram IStnt v. OolmfAaa A'orri, 8 
U. U. N., 823. 824 (1902). 

(7) H t.Smanalh (Jhoml, 2 \V. U , 60 (1865) ; 
and ire R y, ihulHuh ChuttdrT, 21 W. R , Cr.. 
13,16(1874), whereupon another point Sfarkby, 
J,, aUo remarked *' It aermi to me a moat ei* 
traordinary doctrine that heenuae an Infamoua 
eharite w mailr aftalnat a man it ii uwleH to caTI 
him to deny ft.” 

<8) In re /Muaau A'oti, 8 C . 121 (1881) j Hur- 
ry CAorn r. . 10 C., 140 (1883) t I.e.. 13 C. !•' 
IL. 



[s. 114.] 


rnr.iuiirnnsp. 


717 


fact that all the oripinnl naniisl in ili** fir^t infnrniatinn lia\c bfan i 

ftbandonM by tb** pro«rriitinn nn<l that two ol tb#*m pa%p rvidrnrp for the de* I 
fence, (1) and it ha' 1>een belli that the withliotdinp of important witne«'e« j 
intimately connected with the tran*artion pi\ea ri«e to the trre«i«tib]p inference [ 
that they wonld Tint have roTro\>oTate*\ the pTcoeention * 

• It mu«t l>e l)ome in mind that the nile nienlioneil jn thi« llluftraltnn (like] 
moi^t of the othef nile« of e\-idencernntaine«l m thi' Art) npplie« egnali v to crimi-{ 
nal nndjqjdyil ra‘e«, nor doe< the ca«e-law m rr.alitv tend to nny*ntlicr conclu-l 
pionT TheeTn-ii nf'thi' section and of the preerdinp ra*e« (cited m llie la«tt 
note) which tnu«l Ite ron«iilered with reference to their own pnriicular nrciim* 
stance', may lie Piimniari*ed and cTplainwl «' follow' : — It lir« upon the pro'e- 
cution adirmatively and with rea«onahle rermitity to r't.ahh'h their rn»e One 
of the dutie' of the pro«ecution in thi' repatil h the prtwhiction of nil available 
CNidence l>earinpupontherharpe If thepro«ecutioM fail to rompletelye't.nhlish 
a ca«e npam'l the accii«ed, the fatter may. without further netton on hi< part, 
rely upon such failure to procure hi' nQ'pnttal (3) If the pro«ecuti(>n does not 
dl'eharpe it.' duty of prcxliicinp all it' nTMihable evidence, if m noaiMwcr to mv 
that the accu'ed who ha' no such duty caM niwn him mtpht have prcMluced 
that c\idence.(l) No inference unfavour,able to the nrcu«etl f.an ho drawn 
in such a case apain't him When, howev er, the pro'eculuui hn'^rnlled all Jf* i 
avail.ahlc evidence, and ha' made out n fohijdefc'cn'e npaln'l the accU'ed. and 
that fa»c di'clo'e' that tiiere i' evidence which could be produced by the nccu'cd 
for the purpo'c of nepativinp the rharp* acain't him. then under the provi'ions 
of till' pcction, if puch evidence be not prmlueed. the Court may pre'iimc that 
it laould, if produced, be unfavourable to the accu'eil who williholda it It is 
in fact only under thc'ecircuni'taiice' that the presumption properly comnicnec' 
t o operate. The law upon tlii' point lia' been well expTP«'ed by Sliaw. 

C. iii the Comiiionircalth v llVhtfef.(5) in which cn«e he said — “WTiere 
prolmhic proof i' brouplit of a ptatc of fact' tendmp to criminate the accused 
the absence of ecndence tending to a contrary conclusion i' to be con'iderod, 
though not alone entitled to much weight . l*ecau'e the hiinlen of proof lies on 
the accuser to make out the w hole ca'c hy substantive evidence But when 
pretty stringent proof of circumstances is produced, tending to support the 
charge, and it is apparent that the accused is so situated tliat he could offer evi- 
dence of all the facts and circumstances ,ss they existed, and show . if such was 
the truth, that the suspicious circumstances can be accounted for consistently 
with his innocence, and he fails to offer such proof, the natural conclusion is 
that the proof, if produced, instead of rebutting would tend to sustain the charge 
But this IS to be cautiously applied, and only m cases where it is m.anifest that 
proofs are in the power of the accused, not accessible to the prosecution. ”(6) 

If, moreover, an accused or other person, not merely abstains from giving « 
evidence but commits spoliation, that is, suppresses or destroys evidence whicli I 
he ought to produce, or to which the other party is entitled, the strongest j 


(1) Dmaralh .Ifonio/ v. /I , 34 C, 32< ntJ 
»f« Faninira Kalh Bantrjtt t. B (ItWS). 36 
C,325 

(2) Ntbaran Chandra Boy ^ B (IWW). II 
C. \V N , 1085. 

(3) Hurry Churn v B .10 C, where It was 
held that It wa» entirely open to tho defence 
to addaee no erulence at all, but to rely upon 
the eeidence of tho witnenes for tho proaecu- 
tion aa to which there was certainly (com for 
forming two opmiona 

(1) See In re Manna Kau, 8 C. sspfo, at 
p. 125, where it was pointed out that the mere 


fact of witnesses being summoned for the defence 
was not a sufTicicnt reason for rebeMng the pro 
aecHttow af the duty of ealling them 

(5) 5 Cuah, 316 (Amer ), cited m anil observed 
upon m Lawson, Prea Ev , 120, 121 

(6) Bet to tho same effect, Wills’ Circumstan 
tial Er , a 6, p 65 [Unexplained appearances 
of iospicion] where it is said “ the force of Sus- 
picious circumstances is augmented, whenever 
the party attempts no explanation of facta which 
he may reasonably bo presumed to be able and 
wtereated to explain and He Beit, Ev., { 316. 
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\ presumption MiU_be drawTi ag ainst him. So strong is the presumption in such 
la cas'i~tEt^he oTHInary presunf](ilKnr6f innocence may be overthrown and a 
jpresumption of guilt raised, the general rule being ''Omnia prccsumuntur contra 
spoliatorem,” whose conduct is attributed to a supposed consciousness that the 
truth would operate against him (1) Where a person is proved to have sup- 
pressed any species of evidence, or to have defaced or destroyed any written 
instrument, a presumption will arise that, if the truth had appeared, it would 
have been against his interest, and that his conduct is attributable to his know- 
ledge of this circumstance.(2) So oppljdng the maxim "Omnia prasitmuntur 
contra spoliatorem," the High Court held that, where a vessel was seized on sus- 
picion of having a greater quantity of salt on board than was allowed by its 
permit, and immediately afterwards a number of men boarded the boat, and, 
ivith the assistance of the agent of the owner, threw a considerable quantity 
of salt overboard, a presumption arose that there was an excess of salt on board 
- 1 . it . V .ial- . !• - by the permit.(3) And in 

. refrain from preventing the 

he only issue being whether 
the land was the private property of the judgment-debtors or Gervernment 
sersice-land, the plaintiff alleged that the land had been granted in free inam 
by a sanad, which he petitioned the Mamlatdar of the pargana to search for and 
send to the Collector , and, on a reference by the High Court, the District Judge 
found that “the Collector did destroy the document that purported to be a 
copy of a sanad such as the plaintiff petitioned the J/omlflfdor to search for”:— 
it was field that it was not competent under such circumstances for the defend- 
ant to say that the document was not such a one os could Icgolly be admitted 
in eindence , and that the case came within the rule owiiiio preesumuntur contra 
spoliatorem (4) In a suit to recover the value of plundered property, where a 
question arose as to the amount of the property misappropriated, it was ruled 
that, unless the defendant produced the property and showed it not to be of tho 
value stated by plaintiff, the strongest presumption should be made against 
him and the highest value assumed (5) The maxim, however, only applies where 
a man by his own tortuous act withholds the evidence by which the nature of 
his case would be manifested (6) But in an action for'goods sold against a 
defendant who has been guilty of no fr.aud or improper conduct, in the absence 
of evidence of the quality of the goods which were delivered, the presumption 
is that such goods were of the cheapest description (7) 

Where a party objected to the admissibility of a document which was after- . 
wards withdrawn, and the Judge, in summing up to the jury*, said that the 
document was in Court, and might have been produced but for the party’s 


(1) IViIU' Clrrum«tant]>I Et., • 7. |>. it!;. 
tAwtnn. Prrt Er.. 140 . T»Tlor, Kt. |II«. tlw 
rule b rTilrotl^ liojol on tbo ]>rinr>pl<- tb»t no 
on<> (hall ollovnl to lake of hbown 

wron^. note ot p* I S3, 3 llom. II. O* 11 . A. O. 
J. (18S01. '■ n,” •«]■■ Lord Holt, in»n 
dritro^e > thinj; thkt U deeirnod to tr oTldenco 
•painit hlmtrlf, n inn4ll matter will enppl; it ** 

Atoo.. 1 r.»ym , T31, tot eee IliffioMenM 
T. Cyrb Co.. C. A. Ir.. {»»’•). 2 Ir. It.. 
CIS. 

I?) Fr^’oi' ItormAtji T, CommmioKtr of Cot- 
pom. «. C.U.. A.C.J..Sa.e2,#‘l{WTrtl. 
^ Weetropp, C. J.. cltbg I’.oMell on CVinie*. 
Ill, S17, 4th E.I . 4sd mfta; of the Kngluh ileei- 
tlonton the lahjret of thU pmgnption And aee 


/Mon;iiAai t CW/frfor of Safoi, 3 Bom 
H C R . A O J . IIB. 120 (1860). Roscoc, Cr. 
Kv , O'!. Of eouno tlir clratruction or mutila- 
tion of a doeuinent u not (polmtion withm the 
mennias of the rule, if cauiinl b} mere inufrer- 
tence or niwt*kr. l.aw*on, I’rr* Et , 15. 

(3) Ftotn)\ t CrmmtteiontT of Cat- 

l-mt, 7 Bom. If C. R , A r J , 80 (1870). 

(4) .InfeiAir t Collerlor of Samt, 

3Bora J(.C.R.,A.C.J..tl6(1806). 

(3) 5oniidnr Jfontt r. Ohooian J/o4aa, tllV. 
It, 336 (1809), tee Armory T. />'/aminr, 1 BmIUi 
C., 3'i3. 

(8} 1 itayni T. CJltdor of Honhay, 28 B., 539. 
331 IIIMII.) 

(7) Clant! T. Ptutji, 1 Camp.. H. 
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objection, nnd that the jun- were «t libctir to draw nn infcrrnco from ?«ch 
objection and non-pmdnction, it wa< hrl^ that there no mi»dirrction.(l) 

The pre<Hmption nri«inc froni the non-production of evidence within the 

E ower of the partr doea not relieve the opposite party altogether from the 
urden of provinp hi' c.v-e ;(21 and thoupK the (act of spoliation standinp alone 
may defeat, it c.annot of it«elf sustain, a claim (3) I^i'tly, the presumption i' 
to be made after regard l>einp had to the common cour»e of natural events, 
human conduct, and public and private business in their relation to the facts 
of the particular c.a*e.(4) 

The Court may presume that if a man refuses (o answer a 4juestion which zilotrattoo 
he is not compelled to answer by law.p) the answer if given, should Is* unfavour- 
able to him. So while the Crimin.al I’roceslurr Code gives power to the Court 
to examine the accu«e<l, and the latter does not render lum»eU liable to punish- 
ment by refusing to answer or by giving fal<e answers, yet the jury (if any) m.ay 
draw such inference from such refusal or answers as it thinks just. (6) ^ also 
in the ca»e of the subject-matter of section US. posf, the Court may, if it secs 
fit, draw from the witness’.s refusal to answer, the inference that the answer if 
given would be unfavourable. 

The Court may presume that when a document creating an obligation is in XUnjtrwtlon 
the hands of the obligor, the oblic.ation has been di$ch.arged.{7) .\s men are 
usuallv vigilant in guarding their property, prompt in assorting their rights, 
dues, there is a primd /flfic presump- 
der for the p.aymcnt of money, or the 
the drawee, or a promissory note is 
found in the possession of the maker.{8} that such note h.as been duly paid, or 
that the gooos ordered have been delivered Similarly a receipt for the last 
year’s or quarter’s rent is eWdcnce of all the rent previouslv necniod baring 
been paid.(9) The plaintiff in a suit on a bond for money, with a view to anti- 
cipate the possible production of the bond by the defendant and the presump- 
tion of payment that might otherwise be drawn from its being in the posses- 


(1) SuUoH T. Dtronporl, L. J O I’.. 5* 
'•Thet»*« u Ilk*- the {ir<im*t 7 one where there i» 
a witnra* in Court who eoaU gire an aecount o( 
something which woaU affect the caae of one 
party and who u not called, and in lach caae 
the jary may aHnmo that bueeideneo would not 
hare been faroareble to that party.” >6 , per 
Crowder, J. («« Taylor, Ee , J U7). Sid gu, 
aa to thecorrectneea of thi« decision, for a person 
shonld not suffer by taking objection on which 
he has a right to succeed Though it is to be 
obaerred that m this case there appears to haer 
been no adjudication opon the question of the 
admissibility of the document, which on objec- 
tion was tnlhdraien, stiU this makes no difference. 
For there IS as much, or as little, reason for draw- 
ing an mlerence against the party objecting to 
the admissibility of the document as against the 
party withdrawmg the document on such objec- 

(2) Lawson, Ev . 137. 

(3) Ib., 152 , Covpir r. Cowper, 2 P. Wms , 
US , SaltiTK T ildhurih, Amb , 248. 

(4) Vtnayat V, CoUe^ior oj Bombay, 26 B., 339 
(1901) , where it was held that the facta of the 
case called for no such presumption. 


($1 Sit as lil— IJ<>. poM \ witness is not 
excused from answering on the ground that the 
aiTswerwilleriminaCea- 133, post aa tocriniinating 
doeumentssres. ISO.pov Persona are not com- 
pelled to answer interrogations recardmg certain 
matters under the prorisios of ■ 19, P.eg. \TI 
of I82‘ Sn Field. Er . 607. But are Lawson. 
1*1^ Es , 120, 137, where the rule is slated to 
be that " the omiesioo of a p'rty to an action 
to testify to facts or to produce evidence in ex. 
planation of or to contrvlict adverse testimony 
raises a presumptioo against his clatnu, unteM 
the mdenee u not peculiarly within his power, 
or If pnnliytd" ITeRfirortA v Uoyd, 10 H. L- 
C^. 6S9 

(6) Cr IV Coile. a 342. v also i5 . ss 161, 
115, tf. also as 0 — 12 ot the Oaths .\ct (X of 
1873) in the Appendix 

(7) See for an application of this rule : .4txf«f 

AonneT. Jfanjt ffansraj, 1 B,295ilS76), Sbtar- 
man v 5 B L. It . 619 (1870), and 

casea cited, pool. 

(8) See BKog Uonylony v Aamuaa/Atu CAtlly, 
29 a. 334(1902). 

(9) Taylor, Ev., { 78 and eases there cited. 
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sion of the obligor, accounted lor not producing it by alleging that the defendant 
had stolen it The defendant admitted the execution of the bond, but al- 
leged that he had paid it. Hdd that the defendant was bound to begin and 
prove payment either by the production of the bond or other evidence or by 


Continu- 

ant* 


same time as the mortgage, which reserved the equity of redemption to the 
mortgagor. This ekrar was made over to the defendant, the mortgagor. 
Plaintiff’s allegation was that the ekTafnamah was returned to him bv the 
mortgagor who thus surrendered the equity of redemption. Defendant alleged 
that the el.rar had been lost, and had somehow found its way to the plaintiff. 
UeU that the presumption of law was in favour of the plaintiff who had pobses- 
bion of the elrar and that the onus of proving its loss lay upon the defendant (2) 
On the other hand, there is a presumption that a grant remains in force from 
the fact that the onginal documents evidencing the grant remain in the 
hands of the grantees (.^) Though the presumption is a strong one, it may of 
course he that the circumstances of the case rebut it.(4) 

' It is a very general presumption that things once proved to have existed 
n a particular state are to be understood as continuing in that state until the 
contrary is established by evidence either direct or circumstantial (5) Thus 
where possession, the authority of an agent, the holding of an office, adultery, 
insanity, a debt or obligation, or the like have been shown, their continuance 
will be presumed (6) The subject has been already dealt with in the notes to 
IllusiTQlxon (d) to which the reader is referred Common applications of this 
presumption arc the rules touching the continuance of life enacted in sections 
107 and lOS, ante, and of certain judicial relations sucli as partnership, tenancj’ 
and agencj* enacted in section 109. ante Connected with the subject of conti- 
nuance of life is the question of the presumption of survivorship in common 
disaster. Allusion is here made to those cases wliere several persons generally 
of the same family have perished by a common calamity, such as smpwrcck, 
earthquake, conflagration, railway accident, or battle, and where the priority 
in point of time of the death of one over the rest exercises an influence on the 
rights of third parties. The civil law recognised certain arbitrary rules or pre- 
sumptions for determining the relative times of death of two or more persons 
who perished in the s.ame catastrophe These rules were based on the age, 
sex, or state of health of the parties. So a child under the age of puberty was 
presumed to have died before its parent, but if above that age the rule wa« 
reversed These fixed presumptions, however, never prevailed in the common 
law, and the Courts rcjectmgthis conjectural mode of ascertaining the truth, 
have laid down the rule that the case must be determined upon %ts oicn peculiar 


ascertaining it.(7) Thus in n recent English case where the bodies of a 
husband and wife were found ti«l together, the Court gave leave to swear the 


(I) Clvui'/Tiiar r. UJai Bom. SA .73(lWi3). 
Bom C'-nmar t. Bam Aoiayf. 11 W. R . 
151 (IMS) 

(31 CkneioliKijom PtUai T. JlOfom-l CkHliar, 
t9 5l..lsS, la-KlRM). 

(4) Bkoj llomjlnnj r Pomoialitn CA«Hy. 29 

0:,33M1W5»« *• e-.I-It-. MI.A..43.4 Rom. 
t. It. 378. 


(3) Re*!. Kt . I 40.5 , Taylor, Kt .fj 100-203. 

(8) /&, n,rau.t 1 .UI. 

L J (1001) { where % inorf(i»BT. h»vinK been 
>,y Ihe drfi'nilknU the nNv« wM hrM io 
lie on them to »how lh»t it had frnnetl to em»t. 

(7) ». OPi/«. pp 15", l.ss. n<if. Kv., 410 ;T»ylor, 
T.t , {] 2 <n.>. 2 in s Vn4trwHl r. \Vinj, 11) neor. 
4iS9;4DeO SI. ft 0.,633j IVi'ey y. Anyrare, 8 
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dcalli of llio wife on or finer flic d.iv « hen fhe « ns !a«t forn nlivr nnd drclarcd 
tliat llicrc wft* no rr.i'oti to l>f‘lipvp 'th!«t lirr hu«ttan(! Iind fiirvivrd lif'r.(l) 

AUlinuffli thi" rulr to l}>r prr^untption of continnanco of tlip oxi^tinR 
fUto of tiiinpf Iin< Ivern lonp f.nnrtionrd. it m xtatod in very pcnrrnl terms nnd 
must have n irasonaMc interpretation. It is nlwnys disjnitaMr, nnd wJi’lr 
Fomptinies entitled to con»itlemliIe wriplit. it isfreouently liaMe to 1)0 rcliiitted 
by ven* flipht circum«fancTs, The rule Ii.as l»een Jield to npply to fonie cases 
,1 , . _t .1.. i.... .. r.«*|p ^reipbt. 

_ ■ ■■ ■ ; • • . ■ s to which 

' .• ■ : ■ t • ■ ; . ‘ ‘ the func* 

tion of the presumption ha« been taken by the frntners of this Act in fcctions 
107 — 109, cri/c. 

If Hindu f.aniilies migrate from one p.irt of (lie country to another, the pre- 
sumption i« that they carrj’ with them the biwa nnd customs ns to succession 
prevailing in the province from which they came (3) 

The ncfiuirer of prn]>erty presumably intend* to retain dominion over it, nindniAw 
and in the ca«e of a Hindu widow- the presumption is none the less so when the 
fund with svhich the property is acquired is one which, though derived from widowf 
her husband's property, was at her absolute dispos.al Inasmuch a.s the 
widow’s absolute power of disposition over the income derived from the 
widow’s estate is now fully reeogniscil, she will l)c presumed, in the absence of 
an indication of her intention to the contrary, to retain the same control over 
the investment of such inconie.(4) 

And w-hcrc a Hindu widow spends the income which is her absolute Hinda Law 
property in the erection of buihlings on lands belonging to the estate, it will bo Adoption 
presumed that she intended such buildings to be an nccrclion to the cstatc.(5) 

In addition to the following notes reference should be made to tliosc at pp. 

C47_C57, ante. It is a doctrine of Hindu law* m the cn«c of adoption that 
“permission is to be presumed in the absence of prohibition ’’ This maxim, 
however, relates to the person who gives and not to the person who receives a 
child in adoption (6) Adoption being a proper act, it will be presumed that w hen 
the majority give their consen' ’ ' . - 

After a long lapse of time and 
tion of an adoption for a ser 

necessary to render the adoption vunu iia'» oecu j)s,iioiiueu. ou iii .t case lo bei, 
aside an adoption on the ground that the ceremonies has not been performed, 
where there was satisfactory esudcnce showing that the adoption hacf been con- 
tinuously recognised for a series of years, and that the party adopted had been 
in possession, either in person or through Ins guardian, of the property in dis- 
pute, held that the Court might well dispense with formal proof of the perfor- 
mance of the ceremonies, unless it were distinctly proved, on the part of the 
plaintiff, that the ceremonies had not been performed (8) A Hindu testator by 


11 L. Cm , 183 The strength and health, etc,, 
of a party may bo properly considered as a e»e. 
eumslance, but standing alone it is sufficient to 
shift the burden of proof, Wharton, Et., 
II 1280—1282 

(1) In the good) of Oood (1908) , Times L. R , 
T. 24, p 492, following In the goods of Bemjm 
(1901), P. 141, in which case a husband and wife 
perished m a massacre m China. 

(2) Burr Jones, Ee , § 62 , sec IVharton, Ev , 
II I2S4 — 1296 (on presumptions of constancy sod 
uniformity) and li , {| 1274 — 1283. 

(3) Parboil Kumari r. Jagaiit C^unJer, 2*) 
W, LE 


C. 413 (1902) 

(4) AUanna v. I'enlaya, 25 M . 351 (1001). 

(5) Att/oA Vniata Karanmho Appa Pao t. 
Kajah Sareiiaiix Veniala Gopala Pou>, 31 M , 
321 

(G) ronat CAarOR v Saroda Sunian, 3 B. L. 
B, A C J. 145 (1869) 

(7) jre«fait« ArisARomma t. Annapurnamma, 
23 M , 486 (1699). 

(8) £a6oo Astro Y. .VoAojun J/oiIi, 2 B. L. R., 
App , 61 (1869) , and tre Nitlanand Ohott r. 
KnAna 0yd. 7 B. L. R , 1. 5 (1871). 
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his will gave authority to ha widow, with the consent of his mother, to'adopt a 
son, in pursuance of which a son was adopted, and the other provisions of 
the will acquiesced in by the family for twenty-seven years, when a suit was 
’ ’ ^ r I' . . . » » . . • , possession of 

• Held that, although 

, ^ ^ a fact, yet from the 

long period during which he had been received as adopted son, every allowance 
for the absence of evidence to prove such fact was to be favourably entertained, 
and that the case was analogous to that in which the legitimacy of a person in 
possession had been acquiesced m for considerable time, and afterwards impeach- 
ed by a party, who had a right to question the legitimacy, where the defendant, 
in order to defend his status, is allowed to invoke against the claimant every 
presumption which arises from long recognition of his legitimacy by members 
of his family , and that the case of a Hindu, long recognised as an adopted son, 
raised even a stronger presumption in favour of the validity of his adoption, 
arising from the possibility of the loss of lus rights in liis own family by being 
adopted in another f.anuly (1) And it nas held by the Privy Council that in 
the absence of proof of a valid adoption (which proof the lapse of time had made 
impossible) it was incumbent on the appellant, before any presumption of the 
fulhlment of the conditions of such adoption was justined, to establish an 
initial probability that the adoption wasJiKclvto have been made and that the 
conduct of the parties cogmzant of the facts bad at least been consistent with 
such an hypothesis (2) Where an adoption has been acquiesced in for many 
yeors, the consent of some person competent to give away the adopted son 
should be presumed (3) In a suit for a deeJarat ' i i* « < ’ 

upon IS fraudulent, the onus is on the plaintiff 
alloges (4) It is incumbent upon one seeking 

ground that the person making it was a “disqualified proprietor,” to shoiv that 
all the procedure necessary to make such person a disquahfied proprietor was 
carried out according to law (5) As to estoppel by adoption, see notes to sec- 
tion 115, post , and generally sections 101 — 104. ante As to Marriage, v. post, 
“Marna{/e ” notes to section 112, ante - and Index, sub voc., “iUomaye.” 

The principle of joint tenancy appears to be unknoim to Hindu law except 
in the case of coparcenary between the members of an undivided family. 
Among Hindus when property is given to two persons jointly, there is no pre- 
sumption that the donor intended to annex the condition of ownership (G) 

Hindu I.aw As to the presumption of English law that a gift made under certain cir- 
cumstances IS a donatio mortis causa being inapplicable to Hindus, see the case 
undermentioned.!?) 

Hindu lAwr; In the case of endowments made by Hindus for the worship of idols, it is 

Endow- picsumed that the intention of the donor is to preserse the sheha in the family 
rather than to confer a benefit on an individual, but in the ab«onco of words in 
the deed of gifts denoting nn intention that the gift should belong to the family, 
that presumption will not arise.(8) Where certain Hindu texts were referred to, 
to show that a Ilniragi is condemned to a life of perpetual poverty, and is 
inc.ap.ih!c of acquiringpropertyfor lus own u^c and benefit , it w'as held that 
such precepts could not be looked on as anything more than counsels of perfec- 
tion, and could not l-c held to carry much weight in the ebsonce of cle.sr .and 
(J) Son r. Jnjimlrti .VoTil. U Moo U*. 11 . SI (1873). 

1, A., 87 (IS7P; fin Mojiir'* Himlii Iaw, (5) tihri Priun-l v La/ji Jai>,22A , 20i (1900). 

J MS ; \Vf»l * ruMir, 3rJ E»l . 1007, (0) liat iJiu'itlt x. l‘alH Drehardat, 2fl B , M5, 

(•) HanSanlnr Varixh x. lal Kagkmi 4IS (1002). 

C.(I!>07). S3A.6l9j3II.A,I2V ft) Kumifa Uptndm x. Kehin KnAnit,3D.l- 

, (3) A»a*<//oe ». Oanttk AfSiaal,? lion*. R. (O C.), 113 (18(19) 

H. C, K. (.tpp.). 33 {|S(i3V (*) Chundirnalk ISoy x. Kooar aohinJnali, 
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sati'fftcton- proof that, m n inaltrr of fact, the mohtint in q«c«tion had no 
priratc fund^ nt hi^ dl«po«a1 (1) 

llindn law in the nature of persona! ««,app or ciMtnin, and whore an ninda Law 
ancient family custom chownto ha\erxntednmonp Hindus the presumption 
i« in favour of the continuance of that custom, c\rn thnuph the family have 
mipratcd.(2) In tlie case of a family the nicml>prs of nhich have mipratcf! from 
a part of the countr)* povemod hy the Mit.ah«hara law, the presumption is that 
they arc povemed hv the Mitahshara law until proof js piven of their havinp 
adopted the law of Oieir new domicile (3) Tliis presjjmption may Ik* rchutted 
by phowinp that, except as repartls inarrinpe, all ceremonies jn the family arc 
performed aeconlinp to the law of the llenpal echool and hy Ilonpal priests (1) 

When a Hindu family is joint In food and worship, nn(f is phc« n to he pos- ntnda Law 
Fessed of Fomo joint properly, (3) the presumption is that nil the property they 
are pas«cs5ed of i« joint property, and that all acquisitions Iia% c* been made from 
joint funds, and the onw.s of pro\Tnp that any portion of that property is fepa- 
ratc or FeU-acquired is on the person who allepes it.ffi) 

This presumption of joint propoiiv arisinpoutof a miclousof joint property 
cannot he sufTicientlv rchutted hy cviifenee that the name of one meml'er of the 
familv onlv appeared as that of foIc owner in rovenue-recortls or in other docu- 
ments relating to the property.(T) Xor is evidence only of Fcparation In mess 
sufficient to rchut the presumption, (J') although separation in both dwelling 
and food if not conclusive evidence of separation in estate, w ill give ri«c in Hindu 
law to a presumption of separation in estate (0) Where the mcml>crs of a 
Mahommedan familv livcincommcn«alitv they do not forma joint family in the 
sense that Hindus do, and there is therefore no presumption nt all in Mahom- 
m^nn law that the acquisitions of the several memiK'n arc mndc for the hone- 
fit of the family joIntly.flO) In thcca«cof further acquirements, it would not 


(1) ffirtt J/eAds KttSor^ r Spin- 

am; Co, SO M.TS, 8S(II>tO|. 

(5) ^msrfro .Va/il t /J<rrmai». I 

B.L.R.(P. C.). S3 (ISOS) 

(5) Si*}A t iooKitufH, S \V H, 

S61 (IS37) 

(4) flam flremia r Kamitttt Sf<oiidartt,9 \V It . 
SOS (1838) 

(5) Dtnanalli Shaie r llurry’iantH Skate, 
12 B L.R,343 (1873). rorufi CAundtrv Jo}- 
e*hur Ckundfr, 11 B L. It, 103 (1873), per Cooeb. 
<1 J , OTermling SAm Cdam r Baran Sm}, 
I B. L. R. (A C ), 134 , And disMoling from Kkt- 
lul CAuitier T. Koos; Lo'l.llB L R, 194 (1663), 
■ c,10\V R. S33 , Soobkiddur Vault Y Bola- 
ram Detean, W. R , Sp. No , 67 (1882) , and ap* 
proTiag Kooh) Bekaree t AA<C/urN<KS Dull, 8 
W. R . 270 (1867) . Dhunoodkarie Loll r Ounpal 
Loll, 11 B. L R, 201 (1868), BodAiia I’rtuad 
v.Vhaema Dan, 3D L R. (A C ), 124(1869), 
NtdirnloDebY Bur CAuadtr. 12 Moo 1 A, 
A.. 540 (1809),* c,3 B. L.R. (!' C).I3 
(1869) , 12 Suth P C diiciused abo in /lAci(an<>fA 
T A}Oodhta, 12 B. L. R , 336 (1873) , » c , 20 
W. R., 65, DenonalA t flurrynaraia, 12 B L 
R., 349 (1873), Oobtnd CAtinder v Doorja- 
piTtaud, 14 B L. R . 337 (1874). 

(6) VAttrm Vat y SAama Soondn, 3 lloo. I- 
A., 229 (1843): Gopulrtito Goraxa r 
Pirtaud, 6 SIoo. I. A, 53 (1854); .VarajuiKy 


» I Mpt'w't. a M<*<> I \ . CO (18611 /'rnnluAfa 
Pan/ T itdAmyamnAun Pad, 10 )loa I A, 63 
llseS). 4/> % J/cAf>Airr C.taA, Sc\ Aag. 

D<-c 1863, |> 8i>J (1862). Tara CAurn v Jo} 
.Votoia S\V U .226(1867), Wfn .9ffK(ABf*r. ioln 
Madho.iW It. 294(1867) (tbaraclM of strict 
proof* roquirol l« rrbut proumpiton m favour 
of |oint rstato in ton! Hindu family) . Prankni- 
iny BAajtnulU, 21) W R. 158 (1872). Ga/tn- 
iar 5.«7A r .Vonfar SingA, 18 A , 178 (1895), 
tVlioretheplainti8*»ctupnraM' which was mroa* 
•Mrat with the presumption of the family re- 
maining joint, it «ai held that It was for them to 
prove that separation took place as they alleged s 
Rom Ghttlam y Bam BiAan, 18 A , 90 (1895). 
AaaaJrao GHUpalrao ». }atantrao MadAanrao 
(1907). UC W X,4T8. lal BaAaJur y. Kan- 
Aoitra Lif. P <• (1907) . 29 A , 244 

(7) CAerMn v JfiAern LaN,llAloo I A , 369 
(1867), flpdtt /fosraiR > MoAomtd Rosmir^, 
14 Itoo, 1 A. 401 (1872). Janoondah v. 4;o. 
ifAia, 3 lod Jar. X S . 261 (1867) , .faaoire 
Da*ny y Risfo A'omid, Slarah , 1 (IS62), 

(8) Bantt JladAab v. Baggobutly CAum, 6 \V. 
R, 270 (1867) 

(9) JfH*nm<i( Anundti y KAidoo iloo, 

LA, 412 (1872) , Jogan Kotr r. BugAoonunJuit 
Lal, 10 XV R, 148 (1868). 

(10) ffaliwA'AaR T Goal Khan, 8 C.. 826 (18S2).‘ 
l0aL.R..803. 
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be sufficient to show that the consideration-money passed out of the hands 
of the member claiming the purchased property as self-acquired mthout its 
being shown that the funds were exclusively his own.(l) The fact that certain 
parcels are held in severalty does not do away with the presumption that the 
rest of the estate is joint >(2) but evidence by a purchaser at an execution-sale 

' 1 • J-— - — - — r. ininf /nTrltlv fn ftift tlinf, 


tho^c alleging it the ok«s of cstablisLiag the jomt nature of the property claim- 
ed. (3) In the undermentioned case the family of the deceased, consisting of his 
father and two sons (of whom one was the deceased father of the plaintiff) was 
not shoirn to have Itad ani* ancestral properfj', but it liad acquired property 
by trade in which the father and the two sons were jointly engaged. There 
being no indication of on intention to the contrary, it was held that it must be 
presumed that the property thus acquired was held by the members of the 
family os joint property with the incident of tlie right of 8urvivorship.(4} 
Lastly, the presumption of union has been held to he stronger ns between 
brothers than as between cousins, and the presumption is weaker the farther from 
the coramoa nocestor the descent has proceeded (5) There is no presumption 
when one coparcener separates from the others that the latter remain united (0) 
The presumption that all property held by anv member of a joint family 
so long ns the family remains joint is joint-property applies to families 
governed by the Daijahhaga (7) As to the presumption that a father dealing 
>vith self-acquired propertv intended that it should be taken as ancestral 
estate, see below.(8) See Notes to ss 101—104 suh. tt>c , “Hindu Law.” 

presumption that a loan contracted by the mnnagerof a joint 
Hindu family has been contracted for a family purpose.(O) 

immovable property is devisedto tlie testator’s wife as 
Tenteoer. of the property, unless there is somethng in the context to the contrary the 
widow takes an absolute and not morclv a hfe-intcrest in the property. The 
mere fact that the donee is the testator’s wife is not Bufficicnt to rebut the pre- 
sumption of that meaning (10) 

It is incumbent on a plnintilT suing a-s the reversionarv heir of a Hiiuhi 

n rictor who has died leaving a widow, to show that the’ property claimed 
,0 suit and found in her possession, has vested in the husband. There is no 
presumption of law arising where the hate husband possessed considemblo pro- 
perty, that property found to be m the possession of the widow after his death, 
must haae Iwen included m that which Monged to him unless she shows that 
she obtained the property from another source (II) 

There is a general presumption against misconduct of all Icinds, no presunip* 
tion being perhaps more highly favoured in the law than that of innocence. 


(I) Kemi Dtharttr. KlilMTuaa JHtt, SW.R. 
2TO (1S071. 

(t) /^rln'tnK CAw r SrtnutlS Puff, 7 W R , 
4^1 (1««7). 

(3) iWA StKjX V. fciKMll nunJrr. 13 B I_ 
n ir.C.). 317.3:rt, 337(1873). 

(4) Gofnliunmi Til'll T. Arnmoftflam, 37 M., 
33 IIW). 

(5) Mem rfU.-oto'* *. CemtA r»BW, )0 

Bern. H.C.IL,441.'453 (1873). ’ 

(6) 3nC. 733 (IPftl). 

|7) .Va't CkeL'tfjtt T. Xk#** KumiKt. 


4 C I J , fiS 

18) r>lla, r F.amoAaHdm Trrar. 

34 31.433 01101). 

(P) /WmaioiftA t .Voroynuroti, 18 D, 

a.» (1833) f5«- KnAea r. I artrfer. 31 B.. 

SOS 0881). 

(10) MmtfUfnel Si,ra/ma»t ». XafJi Offi*, 
r r. 0007). ){.. r 34, 318. .rprot. 

Inp PaJam Lai r. Ttl Siiifi, 30 A., 317. 

01) Piirtii Lao T. laderpai Aiejl,, SS C.. 871 
(1883). 
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Althouph Mime of th(* rm*nn^ wlijcli Ird to the Ajoplinfi ol thM prc«umption 
have <h<.ippe.iml «ilJi the severity of the oJtl crimjn.'iJ J.i«, yet the McredHe^i 
o{ reputation and lilierty ^till ptvr< fanrtion to the rule tliat the law prr^unici 
in favour of innocmee. Kveryman i<tol)e rrpanled n« lepally innocent until 
the contrary’ l>e pro^e<l, and rriniinalily ne\er to lie piT«umetl (I) In the 
inferior Courts of tlii< rountrj' the ripht principle i« orca«ionallv rc\er‘ed, and 
ft person i« pre«ume<! to l)e puilty the moment he i« nccu»ed, nnd eveiy nltemnl 
on hi^ part to pro\e hi' innocence i' reparded ft' 'pxntinu'(2) When the 
facts found proved in n c.w nre jicrfectly con'i'fent either with the innocence 
or pui!t-of the accu»e<l, the presumption of innocence should pre\nil(3) The 
favour with which thi' prc'umption i' reparded i' shown hy (amonp't other 
facts) that other presumption' often have to j'leld to that of innocence, (I) 
and by the fact that, nithnupli onlinarily the liimlen of proof i' on the party 
assertinp the a/Firniafive of the j*»ue. yet if proof of n nepatite is necessary to 
establish guilt, such proof must he piven.(5) 

Thi' prc'umption ha' it.' mo't fre<juent application' m the criminal law; 
but thouph tt ha' sometime' seen said to ha\e no place inciMl i«'ue' except 
so far a' it regulate' the burtlen of proof,(6) yet the weight of authority in Eng- 
land when misconduct or crime is atlcped, wlicther in a enminni or in a ci%*il 
proceeding, whether in a direct proceeding to punish the offender or in some 
collateral matter, presumes the accused to lie innocent until strictly pro\cd 
to be puilty beyond a reasonable doubt (7) The presumption of innocence in 
cml cases has been stated to be that “a person who i' sliown to lia%c done any 
act is presumed to have done it innocently and honestly and not fraudulentlr, 
illegally, or wickedly.”(8) In acconlance with this principle, it has been held 
in Amcricft that in a cirz! action on a |»oJicy of insurance a deaf it must be pre- 
sumed to lm%o been a natural one and not a suicide, wJicn there is no evidence 
as to Its cause, since suicide is fclony.(9) The presumption of innocence may 
be overthrown and a presumption of guilt be raised by the misconduct of the 
party in suppressing or destroying evidence (10) 

issue ' 

assui 


(0 Durr.Jon«i,ET,| ill . T«ylor, Et . fj II.* 
—118, 31fl I Omnlcaf. 1 . 

Lamon, I’lr* E» , 431 t/ tnj , Wharton, E» . 
f 1244 . SlarVir, Et , 755 

(2) ShtOpralaih Sinjfi r. Kauimt, 29 C , 594 
(1901) 

(3) A. V Jtamehaurfra moH-lon, e {lotn L. K . 
551 (1904) 

(4) Taylor. E» . f 114. Burr Jono*. Et . 

i| It. 100. 102. Boat.Er. 334.316 Tbr 

prrgumption of mnocTDCO la ftroni^rr than Iho 
prciumption of payment, continuance of life, 
or of thmgi georrally, and of inamagr , liot U 
lets ftrong than the presumption of knoirledge 
of the law or of laoity . I.a«»on, Pm Et , 692 

(5) WUliamt v Eatl India Co . 3 Eait, 192 . 
Taylor, Et , { 113 

(6) Wharton, Et , f 1243 It hag bren aaid 
that thia preaumption baa no evulentiaty force, 
bemg founded^on no ptcaumption of fact , being 
m moat tnitan'wa a paraphraae of the niWt 
rrgulatmg the burden of proof, and that what la 
meant la tbia : if a man be accuaed of crime he 
muit bo proTf-d guilty beyond rcaaonatle doult. 


Be»t.ET,Amer Xf>te«, pp 300. 310,3*6 The 
weight of .XmetKan authoritv appran to aopport 
the propoeition that in citiI aetlona, although the 
charge of a crime u to be catah’iahed, a pre^n* 
Jtraift of tcatimony ia suflicient Burr Jonea, 
Et.{} 16. 193 

(7) Sfeph. Dig, Art 94, Taylor, Er., { 112; 
Bert, Et, 346. J/oym t Alafon. 16 JI.. 24.5. 
I** He IS clearly well founded in saymg that so 
far as appellants impute to rcipondent's mi'- 
condoctorderclKtion of duti, it is for the former 
to retablieh their ca'c The presumption is a-amit 
sneb nuscoaduct or Molation ol doty until 
it IS proTcd by the party who niahrs the imputa- 
tion.**] Per Uuttusanu Ayyar. J Ganr JfoAaii 
T ToracAamf, 3 B 1. R , App 17 at p 20 
(1869) “It must be alwaj's boine in mind that 
want of SmkI fiifti should not be presumed 
against anybody," per Mitter. J 

(8) Lawson, Pres Et., Rule 19, p. 93. 

(9) ITeteeft y. Aaurteon Li/i de. Eoritig 
{1891).33Am.bt. R.. 923. 

(1<^ T. onte, p. 7tB. 
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the ordinarj' transactions of life, fairness and honesty are presumed, andcoit- 
•veyances, gales and contracts generally are presumed to have been made in 
good faith until the contrary appears. Odio^ae inhonesta non »unt in lege 
■prasumenda (1) So also the law presumed against vice and immorality, and on 
this ground presumes strongly in favour of marriage, so that cohabitation and 
reputation are generally held to be presumptu'e evidence of maiTiagc.(2) One 
of the strongest illustrations of this principle (although resting also in some 
degree on grounds of public policy) is the presumption in favour of the legitimacy 
of children (3) 

It is a branch of this rule that ambiguous instruments or acts shall, if pos- 
sible, be construed so as to have a law ful meaning. Thus where a deed or other 
instrument is susceptible of two constructions, one of which the law would 
carrj’ into effect, while the other would be in contravention of some legal prin- 
ciple or statutory pronsion, the parties will always be presumed to have in- 
tended the former.(4) There is a legal presumption in favour of a deed that 
it is honest and is what it purports to be (5) Wrongful or tortuous conduct 
will not be presumed.fS) All persons are presumed to have duly discharged 
any obligation imposed on them by law. Thus the judgments of courts of com- 
petent jurisdiction are presumed to be well founded, and their records to be cor- 
rectly made ; judges and jurors arc presumed to do nothing causelessly or 
mahciously ; public officers are presumed to do their duty, and the Ukc.(7) 
Purther, all testimony given in a Court of Justice is presumed to be true until 
the contrary appears, perjury not being presumed (8) \\Tien a person is 
required to do an act, the omission to do which would be criminal, his perform* 
anco of that act v.nli be intended until the contrary is shown (9) 

On the same principle rests the rule that negligence is not to be presumed; 
it is rather to be presumed that ordinary care has been used. <Vnd tne person 
charging negligence must show that the other party by his act or omission has 
violated some duty incumbent upon him and thereby caused the injury com* 
, 1 .',. 1 .* /in. jjjjg jij common earners, who, 

• • to have been negligent, if goods 

<■ ' • ' dnmoged(J]) Kailway Companies 

are not common carriers of passengers WTiere such a company is sued for not 
carrjung safely, negligence alleged against them must be proved affirmatively 
when dcDicd.(12) 


* (I) IV-it. Er., I 849 , *rr entt DoI-hi to u. 101. 
—104, 11 . 647 «ml ntle to ■ III. ontf. K'rr. 
Fraed*. Cad Ed., 44S, Lamos, Pm EV..03; 
Fariappa t DttfianJ. CQ ]l. 133 (ItXtl) 

p'Tlvtf 1< ao Diorp rraaon to [irraomr fraod 
than to firmomi' BfgljprnPr "] 

(C) P-^t. Ft., i 849 : Lainon, prrr. Etv. 104 : 
eiOTpllonal caixa an* enmioal and diTorci- pit)- 
WTiUngi : ». oal/, a. O', 4J4, and Mr "Mar- 

riag".*' P- “30. ; lor the prmumi'tKin •• to 

diuolution. Mt Burr. Jonra, Fr.. { 13 

(3) T-^t, Er, 849; art a. J13, gate, astt r»ar« 
Ihfto fll«l ; l>«ion. Prra Er.. 106. IW 

(4) It/^at. Ft. I 847 

(C) Frtmati AalAmoai' r. itohnlrtngih /MT. 
4 B.L. B-, P CIa 16. 37 <l«69j 

{6) Ft . I 

(7) Ikt!. Ft . f 380, until lh» rontrarj ap- 
|«ira ere.-y jirraon irlll Lo prriamM to bora 
toofortBcd to tLe laarti K. T. //avtiaf^iO 


(81 lb , } 352 

(8) Starkie, Er., 7SS 

(10) Larraon. Prea. Et , 102, 103 . Burr. Jon«» 

Et ■ I 14 At to whtthfr camera* "nreliKtat' 
ciaote ” la good in India are J/aAi3ni<id 

RarvrAor T Unhtb Iniia Btiam Hanjalxon Co., 
38 Jt.. 05 

(11) 7fo»a » //i«, 2 r B.. SCO; Cogjr T, 

Beraorrf. 2 M lUym.BIS, ChouImvU Doojvr 
T. J?.r«raA4.<i-..Vor9<i/i«i.CV, 24 0,780(1897). 
20 C.. 398 (I89H) , a. c , 3 C. W. N., 145 

(12) Egi) lndtoit Jlot/iroy Co r. A'afiJar ilrlrf 
)i.2SC.. 401 (lOOl) rereraing drenion of Lower 
Owrt reported in 26 C , 405(1898); 3 C. \V. X.. 
78lsSC.W. X., 609 A paaaenper may lawfully 
attempt to jrt rid of IncoriTrnlrneo oV danjer 
canted by negliicenee, prorldrd that in aodoins 
bennano ohrioDt diaproportionale rlikand !■ 
not biaiaelf pullly of nej;1l,^nee. BroWry d. 
a. l. P. /.•odiniy Co.. 24 11., 1 (1809) 
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\\Ticrp ft tliinc ?lif)ivn to lx* unfl<*r th<* mnnns^'inonl of th'* (!of*'nflant or 
ln« nprnt, nnd ^\lirro nn arciilfrt in th** onlinArv co«r«o of rvont< dooi not Imp- 
pen Mlirn tlie bu«incM i^ properly rnntliicted, tWnccident it«elf, if it linpprn^, 
rai^p^ a presumption of nrplipencc in IIip nl»«pnrc of any explanation. In such 
ra«rs llip farts air wifi to apoaV for thrm«rh-r«. /.V» lr>^m!ur.(l) Whm 
goods which have I'cen entru-ted to hailees for hifi* are tn«t, it lies on the bailees 
to show that they have taken ns mnch r.are stf the goods as a man of onlinnry 
prudence would, under similar circumstances, ha\e taken of his own poods of a 
similar kind and that the loss oecurred notwithstanding such care. If they bail 
to satisfy the Court on that point, they arc li.ahle for the lo»s (2) Wjierc goo<ls 
are deliaered to a I’ailw ay Company for carriage not “ at owner’s risk,” and 
such poods arc Inst or destroyed while in the custody of the Company, it is not 
for the owner suing for compensation for such lo«s or destruction to prove negli- 
gence on the part of the Company, hut when the owner has prox'cd delivery 
to the Company, it is for the l.atJer to prove that they have exercised the care 
required by the Contract Act of bailees for hire.f.'l) 

A prind /flciV c.a«e does not take away from a defendant the presumption 
of innocence, though it may, in the opinion of the juiy, be such ns to rebut and 
control it ; but that presumption remains, in aid of any other proofs offered hy 
the defendant, to rebut the prosecutor’s priiiui /ocie ca«e.( l) It is clear that a 
presumption may be rebutted by n contrara* and stronger presumption.(5) 
\Miere there are conflicting presumptions the rule h.as been stated to be(C) that 
the presumption of innocence will prevail against that of the continuance of 
life, (7) the presumption of the contiminncc of things generally .(8) and the 
presumption of mamnge.(9) Hut it is otherwise ns to the prc«umptionof 
knowledge of the law(lO) and the presumption of samty.fll) 


(1) TJyfsc r, BnadU, S It 4 C , 722 . Sroii x 

LendoA tkitk Co., St L. J , T.t , 2.*o , htamtf 
T. London d Crichton Katlieo'j Co , L tl . S Q 
B., 411 1 ChovImvU r lintrt Sttam .Y 

Co, 24 C., 788 (1897), 28 C , 30H (1898). EaU 
Indtan Hoilieaij Co v Kaltdot 2S C , 

404 (1901), 28 C , 463 (1898) 

(2) Tni$tiuof lh€ llar'jovr, Madrox r, Dttt d 
Co , 22 51 , 324 (1899) 

(3) A'oni’u Bam t Indian Jlidland BaJirai/ 
Co., S2A , 361 (1900) 

(4) CommontreallA x. Kunball, 24 Pick (Kssi ), 
373 (Amer ). A’*arnn Chandra Roy x. R 
(1907); 11 a W X., 1083 

(3) Jaynt x. Pnei, 6 Taunt . 326 

(6) LawfOD, Prc*. Et., 447 

(7) R V. /nhabiCanIt o/G/i?uc«/<r»Air<, 2 Barn 
& Aid., 388 , (it waa tlirrc he/d that the law pre- 
aumca the cootiouance of life, but it aUo piviumra 
against the commission of etimes , that the 
cases cited were distinguishable as (hej decided 
only that se%en years after a person has been last 
heard of. his death was to be presumed, but that 
they did not show that where roa/ficftsypreaump- 
tions exist, death may not bo presumed at an 
earlier period ] See, howercr, R x Inhaiiranlt 
ol llarhorne, 2 Ad. 4 Ellis , 840 . Lapeley x Grier- 
•on, I If. L. Cas., 500 , Starkie, Ee., 735 

(8) A'fria T. Landman, 39 5Io , 339 (Amer.) 
1 4 and B, as huiUaud and wife, sued C for stand. 


er.tlierpro»e«lth<ir martisge, but C prorej de* 
elarations of the wife that she had been married 
m Germany to another man It was presumed 
that the precious marriage had been distolredby 
death or dirorec ] It was here said — " The 
presumption of law is that tho conduct of parties 
IS in conformity to law until the contrary is shown 
That a (act coQltnuous u) its nature will be pre* 
sumed toconlmac after its existence is once shown 
IS a presumption which ought nottobs allow, 
ed to overthrow another presumption, of equal, 
if Dot greater, force, in favour of innocence " 

(9) aaytom x. FI ardell, 4 N Y , 330 (Amer.) ; 
Cover Cose, 17 C , 393 (Amer.). A presump, 
tioo o( marriage arises from cohabitation. 31 
and T were prored to hare lived together and 
cohabited. T afterwards married S. The pre- 
anoiption that T did not commit bigamy pre- 
Tails over the presumption that .1/ and T were 

(10) fgnoraoce of the law according to the well 
known maxim excuses no one andcannot be plead, 
ed as an excuse for the commission of a crime. 
Gee cases cited m Lawson, Pres Er . 453 — 457 

(11) Thus if A IB charged with a crime, the pre* 
samptioD IS that A was sane when he committed 
It, and if he wishes to be excused on the ground 
of non-responsibility, be must prove msanity. 
l^wson. Pres. Ev., 457—459. Set s. 103, onfr 
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Possession, knowledge or motive may overthrow the presumption of inno- 
cence and raise in its place a presumption of guilt, (1) as also may conduct of 
spoliation (2) As to criminal intention, v. post, "Intention.” A person on 
trial for one crime cannot be preenmed guilty because he has, at another time, 
committed a similar or different crime, and the latter fact is not admissible in 
evidence against him.(3) 

But to prove knowledge or Intent or motive, a collateral crime 'may be 
ahomi(l) and a separate crime from that charged may be shown where it is 
necessary to prove that the crime charged was not accidental (5) And so in the 
case of enr^beszlement effected by means of false entries ; a single false entry 
might be accidentally made, but the probability of accident would diminish 
at least as fast as the instances increased (6) 

A separate crime from that cliatged may also be proved whereitformspart 
of the res geslce (7) It frequently happens that, as the evidence of* circum- 
stances must be resorted to for the purpose of proving the commission of the par- 
ticular offence charged, the proof of those circumstances involves the proof of 
other acts either criminal or apparently innocent In such cases it is proper 
that the chain of c\idence should be unbroken. If one or more links of that 
chain consist of circumstances which tend to prove that the prisoner has been 
guilty of other crimes than that charged, tins is no reason why the Court should 
exclude those circumstances. They are so intimately connected and blended 
with the main facta adduc^ in evidence that they cannot be departed from 
svith propriety, and there is no reason why the criminality of such intimate 
and connected circumstances should exclude them more than other facts appar- 
ently innocent.fS) 

I As there is a general presumption in favour of innocence, so where certain 
' facts are proved there may arise presumptions in disfavour of innocence (9) 

The rule as laid doum in section 112, which is a rule of substantive law 
rather than of evidence, has no application to Mahommedans so far as it con- 
flicts with the^Mahommedan rule that a child bom within less than six months 
after the marriage of ita parents is not legitimate f 10) But Mahommedan law 
raises a strong presuraptionin favour of legitimacy In a case where a cliild was 
born to a father, of a woman who had rerided during a period of seven years 
in Ms female apartments anterior to the birth of the child taking place, and 
while so residing was recognised to a certain extent as his uife, and the child 
was bom under his roof and continued to be maintained in his house yitliout 


(1) Lawson. I’rcs. Et., 478 ; a* to possession 
nf stolon goods, tet s. 114, III (a); utd as to 
motiTF, Starkip, E>., CO, Cl, soil nolM toss. 8, 
14, anlt. 

(2) T. ante, p. 719 

(3) T. anle, p. 13S, and oofesto ss. 14 and IS, 
nslf .- n. T. CoTt. 1 Thil , Er., COS i I.awfon. Pres. 
Er , 481—448, SIcph Pig . I02_le4, vhere this 
rulo Is statnl to Is> one o( the most rharaettns* 
tic and distin’-tis'c fcatum of Iho Enulish cnm. 
nal lav. Pp to, howcTSr, the tteKinoniK nf the 
I8th rentuip Him are to be fonod nomerous 
initonect nf the admission of rsnlenee of this 
kmd, s«6 How. fit. Tr , QIC. 

(t) S. 14, ss/t, and rases tbrn- ritrd ; Psa’s 
roi», 1 Mooly.. ItC; l.owson. Pres. E»., 487— 
489 ; II. r. /•rosefs. L U.. 2 C. C. U . 128 . fi. r. 
Cooper, 1 Q. U. P. 10 i A. r. Clttra, 4 C. 
A K, 221. 

(5) b. IS, esir. and cases Ibctv Cited | A. V. 


Crop, 4 r. & F., 1102, Lanson, Pres. Ev . 480, 
490. A. T. HicAanl/on.S P. &F., 313 , A V. Ofer- 
rtny, 18 L J.. M. C , 216 . A v. CoHon, 12 Coi. 
O. C . 400 . A T. Oarner, 3 F. & P.. 681 . A v. 
Tote, Russ & Ry., 631 ; A ▼. Xoden, 12 Cot, 
C C.. 630 5 A T. DoMfll, 2 C. & K . 3fl0. 

(6i Afofe V. Lofogt, 67 N. H . 245 (Amrr) 

(7) S. 05, Bnft, and cases there citrd s Lawson. 
I*ns Ev.,400— 492. and srcA. \.To<jlor,aCox, 
C. C., 138 [d IS indictrd for arson fn srtting 
fit* to a Tick, the property of A Evuirnre 
of A‘* presence and conduct at firrs of other 
neks on the same night the property of C and A 
is aUtniSiille.] 

(8) Haflrr'scatr. I Uigh. (Va.), 557 (Amrr.). 

(9) Ais Cli. XX of I.owson on Pres. EtlJcnre 
where these pfi sumptions will lw> found colh-ct- 
rd, arranged in rules, and cnmmrntrd upon. 

(10) Wilson's Digest of Maliommedon Law, 
p. 83 , field’s Evklenee Act, p. 631. 
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finy steps being t.iken on tlie f.'itlier’* p.irt to repudwte bis title to lepitimncy 
8S bis ofT«pring: it w.ts hrhl tb.it tb-it wns presumptive evidence of m.irrinpe 
and lepitiin.icy ncconling to M.ibommediin law.(l) Cobabit.ntion and birth 
with tre.itment t-int.-inioiint to acknowledgment is sufficient to pro\e legitimacy, 
allboupb mere cohabitation alone will not suffice to rai«e such a legal presump- 
*: 1 , 4 - »v. ^ nnf4..uuptial child is legiti- 


. ' ■ ■ ' • • . ifncknowledped, hcnc(|uires 

• ■ ■ _ ■ ■ • rc.illy illegitimate by birth 

becomes legitimated, it is by force of an acknonledgtnent, express or implied, 
directly proved or presumed. The«e presumptions are inferences of fact. The 
child of a concubine may l>ecomc legitimate by treatment ns legitimate. Sucli 
treatment will fumi<h evidence of acknowledgment The presumption in favour 
of marri.ige must rest on suflicient grounds and cannot be permitted to override 
• . . iptis*c(2} Where a son, nlfhough 

■ ■ ... . - occasion, was always treated on 

. ■ . • the Pfivv Council held that this 


raised some presumption that his mother was the father’s wife (3) In another 
case the same princ ’ ■ « i . 

particular c.ise the * . ' ■ 

this conclusion, ho\ ' ' ' . ' * 

tinctly understood that they did not deny or question the position that, accord- 
ing to Mnhommedan law, the legitimacy of n child m.iy bcpre.smncd from cir- 
cumstances without any direct proof either of marriage or of any formal act of 
Icgitimation.(4) The acknowledgment of the child ns the ofTspring of the 
acknowledger where the circumstances render it within the hounds of 
possibility(3) is, however, not merely prvnd facie evidence winch may be 
rebutted, but establishes the fact acknowledged (C) The acknowledgment of 
paternity legitimating the child ought to be clear and distinct ; (7) but need 
not be of such a char.ictcr as to he evidence of marriage (8) 


(1) lltJai/al OollaA Ja* AAdivm. 1 M«o I. 
A , SOS. Htt sito Jttwaal Sinjiu v Jtl Stnjjtt, 
3 SIoo. I. A , 34.S (1841): Oamda DM< v. 
Jonah, 3 tv. R , 133 (18G6), (tbe 

mrnt of « fatbrr rf ndfr» s aon or dau^thter » lagi. 
timata child and heir, unlcM it la impoasible for 
him or her to bo eo) , A'aim^.uRtraa v. Fatloon)*- 
ta, JUrah Rop., 428 . AshruffunnifO v Attt- 
man. 1 W. R., 17 (1881) 

(2) Ashru/ooddotilah v llyder Hoiatin, II 
Moo. I. A. 94, p. 113 (1806), hmatl Khan 
V. Fidayat-vn-niisa, 3 A , 723 (1881). Wilaon’a 
Rigcat of Mahommedaa Law, p 84 

(3) KhajOOTOonttta y Kowakan Jehan, SC, 
184, 199 (1876) 

(4) JJahomtd liaultr > ,SAuryix>fl Ktaaa, S 
Moo. I A , 136 (1860), 8. c ,3 tv R (PC),37 
See aUo J/u««uma{ Jartul-iJ-BaloU t Jloaetnte 
Be^um, n Moo I A , 194 (1864) .^rr also 
Airunnuja Khatoon v Karimtiniana Khaloon, 
33 C , 130 (189b) 

(5) Meer Arahrut y ileer Arahad. 16 W R , 
260 (1871). 

(6) See also on acknowledgment of child by 
lather under Slahommedan law . Oomda Bibee 
». 5AoA Jonah, 5 tV. R . 132 (1866) , In re Btbee 
Xujeebunniaaa, 4 B L R (A C), £5(186»), 
Futee/un Bibee y Omdak Bibee, 10 \V R, 469 


(1808). Mauaamiil Jaibun y. 3/u«»amti( Bibee, 
12 t\ R. 497 (18701. Kujnooddeen Ahmed t. 
Beebee gaSoorsn. 10 tV R, 4S (1868). Bibee 
ll'theedan r Iluaee //oaaein, 15 \V R, 407 
(1871). A’oBtbo Canf T .VoAafoi Ri&ee, 20 \V. R , 
184(1873), A'hajoorooniaaa v Boicaian Jehon, 
2 C. 184 (1877), ». c . 26 \V R . 36, L. R., 3 
I A , 291 . Amat Ah v Bait Begum, 9 I A., 6 . 
a.c.,8Ca4S3, J/aha/ola Bibee y J/aiee J/ootoo. 
man, 10 C L K , 297 (1881) . Sadahal //oaaein 
t J/uhomed Kusofr, 10 C . 663 (1883) , a c , 
L B., HI A , 31 , as to the ofTsprmg of an 
adulterous intercourse, fornication or incest, sec 
J/nAummad AUahdad y /email Khan, 8 A , 234 
(1886), a c , 10 A . 289, D/\an Bibee y Lalon 
Bibee. 27 C , 801 (lOUl) . Bdillic's Jlahommedan 
Law, 2nd Ed. p., 406 

(7) Kedaruat/e ChueheTbutfy v. DomelU, JO 
W R. 352 (1873) 

(8) ITaAeedaR v Iluree //ossein, 15 tV. R , 
404 (1671), see further AousAan Jehan y. Enaet 
J/ooatin, S W. R , 5 (1666). As to acknow- 
ledgment aa a brother, see 3/irza //immul 
SahOtadee, 13 B L R., 182 (1673) ; s. c , 1 1. A., 
23. 21 W. R. 113, Field’s Evidence Act, pp 
161,631. See for case of a son born to a Mahom- 
ntedan by a Burmese woman, Jl C.. 666 (1893]..> 
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fiiarriase The mere cohabitation of a man and woman or their behaviour in other 

respects as husband and wife always affords an inference of greater or less 
stren^dh that a marriage has been solemnized between them. Their conduct 
being susceptible of two opposite cxjilanations, the Court, giving effect to 
the presumption of innocence, (v. ante) is bound to assume it to be moral rather 
than immoral. (1) The law presumes the validity of a marriage-ceremony.(2) 
"Where a man and a woman intend to become husband and wife and a 
ceremony of marriage is performed between them by a clergyman com- 
petent to perform a valid marriage, the presumption in favour of everything 
necessary to give validity to such marriage is one of very exceptional 
strength, .nd unless rebutted by evidence, strong, distinct, satisfactory and 
conclusive, roust prevail (3) According to the rule of the Catholic Church a 
dispensation from the proper ecclesiastical authority is necessary to give 
validity to a marriage between a man and the sister of his deceased unfe. 
In the case undermentioned,(4) the parties were Catholics and intended 
to become husband and wife, and a ceremony of marriage was performed 
between them by a clergyman competent to perform a valid marriage : 
Held that the Court was bound to presume that a dispensation necessary to re- 
move the obstacle to the matnage on the ground of affinity had been obtained 
When once a marriage, in fact, has been proved, there arises a presumption, 
in the absence of evidence to the contrary, that there has also been a marriage 
in law. There can, however, be no such presumption as to a form of marriage 
gone through when a former valid subsisting marriage has been proved. In 
such case the onus is entirely upon those setting up the second marriage to 
show that the earlier marriage has been validly dissolved (5) In the under* 
mentioned case(G) the dispute was between certain claimants under a will, 
and the question was whether certain of them were legitimate children of one 

0 A. There was no direct evidence of the marriage of the parents, which was 
alleged to have taken place rccentlv in France But there was evidence 
that f? A and the mother of the claimants whose legitimacy was in question 
had lived together m England as man and wife There was also some evidence 
of recognition of the children by tbe family Upon this evidence the Court 
dispcn«ed with strict proof of marriage dc facto, and held in favour of the legiti- 
macy of the claimants in question. Referring to the Privy Council cases of 
Saslry Vclatdcr Aronegary v Scmbycutty raya/tp(7) the Court pointed out that 

■ it was not essential to prove either the fact of marriage or the recognition of 
children by tbe family, and that the presumption of marriage must prevail 
when the evidence shows that the parties were living together as man and wife 
• ’ * . . • . * •• * that 

s • ■ , the 

1 ■ crit- 


U) L*»»on. Pre»v F.» . M, M, 104 d 
Tlie Uw In fnfrml prrunnp* »icsin*t »Ipb *n«l 
1mtnor»5itT, irW.BlS SIo ,S«(4mpr.). 

(2) /& , le*. » llorrfnn T. Hayr, 4 IVO. 
M. a O., 163 i T. Itarmt, 1 K. A J . 4{ 

rtrmtmj T. 4 Hmg . SW; .VipW r. 

UmKffl. ISC. n IN.'S). 7 S 2 . 

tJ) L>fn tnfpj, 12C ,704 
ni b In tP 10 M.,21S, 221 (I9S7). 


(41 Lofts T loprz, lupr* 

(5» III n> M,lhrJ, 10 M , 218, 221 (1887) 
«'X|>)a1nm)! Lopts ▼. I^pts, 12 C.. 7(KI, npro. 

(6) ahtppari. In ro, Otnrfj* r. Thi/tr (1001). 
1 Ch . 454. 

(7) e.tpp. C»» .304. 371. 

(4) Campltlt r. Camp>,ea (Th« IltPvl*'- 
Unpc«»). I.. It., 1 II.l..,6c..I82. 
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fnoiiph trt find tint (ho mnniapo took plicp, Icavinp it to ix* prp«iimod that the 
nocc^.nrv rites and ceremonies were perfornie<!; Imt the Court must find 
ppecifically wh.nt the»e rites nnd ceremonies ore nnd whether they were per- 
formed (1) The presumption which oupht tolieniadein favour of nmmape 
where there has l>een ft lenptheneil cohnhitAtion, is rehutted by showing that 
the conduct of the parties is inconsistent with the relation of hu«1innd nnd 
wife (2) Under the .Mfthomir.edan law the mere continuance of cohfthitfttion 
under circumstances in which no olistnrle to marringe exists is not nlone 
pufTieient to rai«e n presumption of m-irrinpe, Imt to raise such n presump- 
tion it is necessary that there ehould not only he a continued cohahitntion. hut 
continued cohabitation under circumstances from which it could naturally he 
inferred that the cohahitntion was A eohahitnlion as man and wife, nnd there 
mu«t be a treatment tantamount to nn acknowledpment of the fact of the 
marriage and the lepitimaev of the children (3) And it has l)een recently held 
by the Pris-y Council that liefore applvitig the general presumption of 
marriage arising from cohahitation with hafiit and repute, it is necessarv to 
make nure that the conditions neccssaiy to it exist, for instance that there 
was some body of neighbour?, many or few, or come sort of public, large or 
small. It was held also th.at the habit and repute must be habit of the 
particular status w hich in the country in question is lawful marriage.{4) 

In the ca«o of Hindus, marriage betsveeii parties in diflerent sub-dirisions 
of the Sudra caste is prohibited unless aanctioocil In* any special custom, and no 
presumption in faa our of the validity of «uch a marriage can be made, although 
long cohahitation has existed between the mrties, in the absence of proof of 
euch special custom.(5) In criminal ca<es where luamape is an ingredient in nn 
ofience, as in bigamy, adulierj*. and tbe enticing of married women, the fact of 
the marriage must be strictly proved The onus of proving that certain 
members of certain Drahmin famines cannot enter into a legal inarTiagc-contract 
is on the person w'ho advances such a proposition, opposed as it is to the law* 
and custom prevailing among members of the caste all over India (6) 

The constancy of natural laws is to be assumed until tlie contrary be prov- Physteai 
ed. The ordinary physical sequences of nature arc to be contemplated as pro- 


' ‘ * '■ 'r nature ; as that untended 

ght at extraordinary noises 
^ may be made as to the con- 
duct of men in masses, such as that persons m fright will act instinctively and 


(1) f!ur)yamont Dtut v Xa/i Xan/a, 28 C, 
37, 60 (10(0) , 8 c , 8 C \V N., 195. rcfmmg 
to /nJfran !'a/unffypuly v Xamataumy ronifia, 
13 Moo I A , 141 (I8C9). XnnJaiuTi CXanJro 
r. CAun^ro Xurmotar. 12 C . 140 (1S85) . Atfnia- 
•itralor-Ginera/ of JIadrat v Ananjaeian, 9 
M., 488 C (1896) 

(2) Abdool Rataek v Aga flahomtd, 21 Ind 
.4pp , 66 (1696), in which cato wiU be fonnd 
a discasaion ai to whether Buddhists como nnder 
the same category as Jews and Chnstians with 
whom Mahotnmedans may intermarry, la 
Z«cAbii ^oer t JfojAu Xaih, 27 C., 971 (1900), 
tbe ordinary criteria afforded by conduct coatn* 
buted but little aid to remore doubt ; but it was 


held that the oral testimony should prCTail 
against tho improbability presented by the case 
tbat a marriage should have tahen place. 

(3) itant un.miaa v PalMani, 26 A., 293 

(1904) 

(4) 3la Hub Dt t Ma Xtn (1907), 33 C, 
232 

(5) SamnOharav RaUa! Oam.l C . I (187S). 
followed m A'lrpo/ A'arain v. Suturmoni, 19 
C , 91 (1891), in which case all tbe decisicns 
bearing upon tbe matter are cited. 

(6) Pappt Anltryenam v. Teyyan A'ayer, 14 
XIad. L J . 2U (1903) 

(7) Wharton, Er . i| 1293. 1294. 

(?) n., t 1295. - ' 
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convul3ivcly.(l) The physical presumptions relating to life and dcatii are 
the Ruhjcct of sections 107 and 108, ante, and have been also adverted to under 
the heading of the presumption of continuity. Mention has also been made 
thereunder of the presumptions which formerly prevailed with reference to 
survivorship. "When simply the fact is known of the death of a person capable 
of having had issue, death without issue cannot he presumed. But such pre- 
sumption may bo drawn from any circumstances indicating non-marriage or 
(•hihilc'Ciness.fi) In cavs-i where it is proved, cither directly or infcrcntially, 
that there arc pevcrnl persons in the same circle of society, hearing tlie same 
name, mere identity of name, by itself, is not sufTicicnt to establish identity of 
person. (3) The inference, however, rises m strength with circumstances indi- 
cating the improbability of there being two persons of the same name at the 
same place and at the Bamo time. Names, therefore, with other circumstances 
arc facts from which identitj- may be presumed (4) But ordinarily similarity 
of names will sustain a verdict when no dispute of identity w-as raised on 
tri.al (5) So a j)riwd facte case of identification of the person e-vcciiting a docu- 
ment is necessary, but such identification need not be by the attesting witness, 
hut may he ttliutulc. The proof of identity, however, need only be inferential ; 
and the fact that the names are the name may. unless there be grounds of sus- 
picion, ordinarily supply the inference (0) And it is now held that unless the 
ilcfendant’s signature is by a mark.f?) or unless there be evidence of a name 
being common in a country, or unless there bo some other circumstance cal- 
culated to throw confusion on identity, mere identity of name is sufTioient for 
n priiiid facie case.fS) See further Conttmiance," ante. 

PsTchoiogl As to the distinction between pliysical and psychological facts, see Best, 
•wmpiions Rv., § 12 Among psychological presumptions may he enumerated the fol- 
lowing: — In the absence of any evidence on the subject every person is pre- 
sumed to be of sound mind .‘^amtv is presumed. This is but an application 
of the rule that the ordinarj* mental condition is presumed to exist. Jlencc it 
follows that if a state of Insanity is shown the presumption of sanity is not only 
removed, hut there arises, m the case at any rate of insanity of a permanent 
type, n presumption that in.snnity tontmues (0) 

Intention A sane man, it has been said, is conclusivciv presumed to contemplate the 

Knowledse imturnl and probable conwquences of Ins own acts (10) It must, however, be 
rememliered that proliablc consequences mav result from acts as to which the 
law, by pronouncing them to negligent expressly negnti\es intent; and it 
would be repugnant to justiec that one should be conclusively presumed to in- 
tend the consequences of Ins nccident.a! or unavoidable nets. But when the 



II) Whsrton. Kv.. } 12tH». 

(;i ll.. { 1270 . ll'fhnnlt t. Ht'HorjM. IS lU>t . 
2*11 („/, liuwrrrr, Ihit t. Itrottm, 3 t* AT, 
«> 2 ){ />>* »• OriffiH, 13 Ea*l . 203, HrfOiM x 
(tritoimiil, 24 W*. II, (f'ns ). 204 : In rr I'itmx'a 
Trxtt, L. U , A (^ . 1S<1 i *. I SW , 

SIR; llarHtU r. Tiju’tlt, 31 ll<«» . 212. In rr 
3 It»B N N , “4S i /k-irfry r. lli«#<M. 
14 Rini , 277. In rr Xifknl^, I.. B., 2 P. A D . 
3fl|. 

(3) Wharton, Kt., |] 1373, TO| s Jrar* V Jomtt, 
V M. A W.. 75 

|4) T. //ra^rrwa, 0 31. A W.,73t 

hmH r. Eratt, 4 Q. II., 820 5 .•ttrulliiT. Mb//- 
ka,jni, 2 C. A K.a "41. 

. (Sj Wharlon, Ur., | 1273; ar<- .Yrf«on *. M3«*- 
tal, I II. A A . 21. 

(8j WhRtlon. Kr, | 73» A.. Taylor, E»., 


1} IK37, ISAS , thrrr miiiit bo (ome kinii of Mrnti- 
firation of tlir ai|;nrr , Jonf9 T. Jontg, 0 31. A W'., 
7.3, tre cnara, guprit, ami SrnM v, //«ii(/rrroii, 
» 31 AW. SOI . />■„,. t/l r Emy/k, 0 iU A IV.. 
SIM 

(71 Wk,lti<^t.x Jf«*yr„rr. 1 r. A 5I..fill. 

(H) W lianon, fir . i 1273 . acr Seu-tll v. /Tina*. 
4 y 11 , 020 , Mnnrllit v Wol/k'ijm, 2 A K.. 

744 

<0} Taylor. Kr,. {} 107, 370 s Wliarlon, Ev.. 
]{ 12,32 — 1234, iinrr. Jonra, Kr , } 93 , ami raara 
thrrr rilnl 

110) (Irrrnlraf, Kr , | IS, rriticiml in Wliar. 
Ion, Kr , I 123S. a»« I.nw(on, I'm, Kr., Ilal« 
on— “.3 jirrion !• prraumni to intrnil (hrnatur. 
nl an<l I<kbI ronoxiurncrt of hit nett." Taylor, 
Pt., i] IU4— S3. 
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jiropcr limitation^ nrr ol»«orvc(l tlie rulo ojwn to l!if rritiri<m wliicli it Iin^ 

rccpur(l{l) Tlionplj it nni«t lip presumed tliat ttlipji n man voluntarily dopa 
an act, Icnowinp at tlip timp that in the n.aturnl roimr of event* a certain rp«iill 
will follow, lie intend* In lirinp nlmiit that it*u 1I ; there i* no prr*uniption tlint 
a person intend* what i* merely a po<*IWe re*nlt of In* netion, ora re*iill whieli, 
thoiipli rea«onaldv certain, I* not known l»y him to he so (2) Wliere a woman 
of twentv vear* of ape wa* found to lia\e ndtiimt*tered ihliira to three inemhen* 
of her family, it wa* hrU that she mu»t lie prr«umed to ha\e known that the 
administration of tinlurn wa* Iikelv to ca««e death, tlioiiph she mipht not ha\e 
admini«tere<l it with that intention (3) 

The presumption that a party intend* the natural ron*eqiienre* of his 
act* extend* to civil a* well a* criminal respon«ihiIitie* (I) J^o one who know- 
inplv utter* a forped lull i* prr*umed to intend to defraiid.frj) and one who nil- 
fuliv set* fire to the property of another i* presumed to intend to injure the 
owner.(G) A debtor, knowinp him«elf to he in<oI\ent, execute* a lull of sale 
and an as'ipnment of hi* hook account* to one of hi* creditor* , the presump- 
tion i* this wa* done with the intention of pivinp a preference to *ucli creditor (7) 
A married man i* proven to have entered a house of prostitution in the eveninp 
and to have remained all nipht. The presumption i« that he committed adul- 
tery while there (8) A hakcr i* charped with deliserinp adulterated bread 
for the u*e of a public nsjlum. It i* proved that .! delivered the bread The 
presumption i* that he inten<led it to l»e eaten (0) He who piihlislic* a libel 
13 presumed to do so intentionally, tlioupli the presumption inav be rebutted 
by proof of coercion or fraud on the part of the plaintiff (10) And where an act 
is criminal per tf the peneral rule is to presume a criminal intent from the com- 
mi*«ioii of the act So if A i* proved to have liecii stabbed by a deadlv weapon 
by B from winch wound he instantly died : If i* presumed to have intended to 
kill /l.(ll) And tf ft man forpes a document, the intent to ilcfraud is pre- 
sumed (12) 

It is safer, however, and more neciiratc to lemnml all presumptions of 
malice and intent (as had indeed been done by this Act) to their proper place 
amonp presumptions of fact , the office of the Court in all such cases being one 
of induction and not deduction The reasoning should he not. — “Ail acts 
* ■ ' • . • ' t being of that class, conse- 

the case make it probable 
The process is one of in- 
ference from fact, not of pre-dctermination by law And the same rule as to 
intention should be applied to civil as to criminal issues.flS) 


(1) Burr JotiP*. Ev . J 23 . VVh*rton. E» . 
1258. 

(2) /? V. Lai$kman. 26 B.. 858 (!»)’) 

(3) H V TuUha, 20 A , 143 (1897) . ll v On. 
lalt (1009). 31 A . 148. 

(4) See Taylor, Ev , I 83, and case* there 
cit«l criticised m Wharton, Et , j 1202 

(6) li V Sheppard, R i. R , Cr . 9 . 7? y lltll, 
2 Itoody, Cr. C , 30 , ^ r A’osA, 2 Pen C. C , 
498 

(6) R. y Farrengton, R. A. R . Cr. C , 207. 

(7) Ether y McAUttUr, 43 Ind , 290 (Amer ), 
«« English easel cited m Taylor, Ev , ] 83. 

(8) Ewm y. E.'rtas, 41 Cal. 103 (Amer). 
Aetlei/ y. Aelle'j, 1 Itagg. Ecc , 720. 

(9) R. y Dxzon, 3 M. & S., 12. 

(10) Sm Po«lv/tz T. Bijaold, 3 M & Gr.. €3; 
Taylor, Et., { 83 So also in suit (or damages 


(or malieioDS prosecution malice may be inferred 
from the absence of reasonablo and probable 
raose BiaAoao/i Ruhkit y Ram Dhnrtt, 11 W. 
R , 42 (1869) . Oodaij iVornin y Sri Anhlam, 6 
Mad. ir C R, 85 (1871), Gunga 1‘erihod r. 
Ramphid Rakoo, 20 W R , 177 (1873) 

(11) Lawson, Trcs Et , lOO, Rulo 07 , to which 
that learned author appends the lub-nilc 
•‘But when a specific intent is required to make 
an act an offence, the doing of the act does not 
raise a presumption that it was done with the 
•prcifie intent ” Set Taylor, Ee , { 80 , Best, 
Eir.. 1 433 . Starkie, Ee , 757. 

(12) R. T. Portetnt (1907) , C. C. C., Sess. Pa,. 
V 147, p 480. 

(13) WTiartoo, Er., S! 1253, 1261, 1202; VVhar- 
ton, Cr. Et.. \ 
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According - 

is presumed to ■ 

sequences of a ' 

upon tlie fact tiiat there could loe no successful administration of justice if the 
jule were not to prevail. If prisoners accused of crime could successfullj' plead 
that they were ignorant of the illegality of their acts, no other sliield for crime 
would need to be interposed, for no other defence could be so easily raised or so 
difficult to Qvercome.(2) The same consulcratioos which forbid a party to urge 
his ignorance of the law as a defence to a criminal charge also forbid that he 
' . IS an excu.se for the failure to comply mth 

• in actions of tort. So where the drawer 
me had been given by the holder to the 
lischarged him and thinking himself still 
luime, piumibCLi Lo pay it ii me acceptor did not, he was held bound by’ this 
promise, though made under a mistake of law (3) But the maxim is limited 
to the determination of the civil or criminal liability of the person whose know- 
ledge IS in question and cannot be legitimately made use of in a case where the 
parties are entirely difierent and distinct from him (4) Persons engaged in a 
particular trade are presumed to be acquainted with tJie general customs 
obtaining and followed there (5) So if it be the general custom in a certain 
trade to charge interest on accounts after a fixed time, parties dealing therein 
are presumed to be cognisant of this custom and are bound thereby, (6) Every 
man is, in the absence of cndcncc to the contrary, presumed to knqw the 
contents of any deed which he executes and to bo bound by it (7) Sb m the case 
of a will, or proof of the signature of the deceased, he will be presumed to 
Imve known and approved of the contents and effect of the instrument ho 
lias signed (8) But mere attestation of a document does not imply knowledge 
of its contents. The burden of proof is on the party to show a material 
fact of which he is best cognisant (9) A person is presumed to Imow what ho 
does in the sense that a person who is capaz ncgotii, will not be permitted 
to set up Ignorance of facts as ground of exculpation or defence ; the law 
treating him in the absence of fraud or coercion as if he were cognisant of 
what lie did (10) It is on this principle that (as observed) a person dealing in 
a particular market, is taken to be acquainted mth its customs, and a person 
executing a document is Obsumed to know its contents 

According to the English equity doctrinr{ll) Debitor non pra-sumurfur 
donarc ” If a testator who is already in debt to another, leaves to that credi- 
tor by lus will a legacy sufficient to cover the amount of the debt or to exceed 
it, ivithout in any way mentioning the debt or pronding for his payment, such 


(1) IVhnrton, Rr., } ICIO [tbr rnU » rsihrr 
ftn axiim of Uw th&n ■ pmumfltoDl. Lawson. 
Pro* Kr., .S , Tnylor, Ei ., { Wl Hot Ihrrr u in' 
pmomption of knoal'^lE'* of fnrcipi law*. 

>oa. Ev.. 14 , M barton, Kt., } 1S4II. Mr I'ollmk 
onConlr»ft,474 , IViI.Et , I 33fl. .Istoricrj'- 
tional caMk, ft* " 14 M , XIC. SS2 

(IROl). 

(2) Tlurr. Joitm, Kt., J 20 , Mharton. V.v^ 
{ |2ia: {'iiiralarininl that •orK-tjrwonU 

if lurh an ox(-ui>r wrrr krM KOa>l (4lb 
Pro*, l-ttrr.) 

(3) yiittmt T./yurl, l2Ea<t ,3 h. i^Gnnt- 

■>aii T, 3 J. 41 IV , 2(1] t />ri«f,oa« v. Avrw, 

a Taaot. lllj r.aM Ui>a Co. t, Tnitim, 3 11. 
A C; I ht-Jtllry, 1 V. a n ,23 : nor rananU- 
take a< lo the Ugal eCrri of a ilor'imrni le art 
up ttt a defence i Poinll r, L. 1* , 14 E'|,, 


H5 Partiea are prtmmrd to know the legal 
effect of their roiitracit. Burr Joner, Ev., 22. 
and <aiii there rited 

(4) f.a»t /Kiiiam Hntlimy 6V t. holt Dmi. 
2tt I' . 403. 48S, 49(V flSOS) . 2 C. IV. N . 003. 

(B) ,S«frr,n V 7A<K4nm. JOA A E , 7 i AW'/' 
V natteev^itA, and nnmertiua eftxes C'tnl in Whar- 
ton, Kr.. i 1213 

16) JJe IJfutrr V JUnh. 4 M end , 4S3 t 8 iJ., 
IWI (Amer ). cited in Laaeon, Ee., 18. 

(7) T«j1or, Er., } 160 {«« Lawaon, l*re*. Kr • 
leantl a.in.oarc). 

(«) «.,| ItfO. 

(0) h. KHI. aoit. I.a»ion, lVc«. E*., 20. 

(in) llharton. Fr.. { 1243. 

Iv'ailing Cu»i In Cqaltyi Ez Part* 

r^. 
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lioquc't held to Iw in Mlisf.iction of the debt, nnd the creditor cannot lm%e 
both the debt nnd the IcRacy. This presumption hns sometimes been applied 
by the Court, in Indin. In n rn«e w here n Mnhommednn husband who hnd exe- 
cuted in favour of his wife n dee<l of dower for fis'e lakhs of rupees, nnd hnd bc- 
pun in his lifetime, but hnd not completed, a transfer of n sum of four nnd n half 
lakhs of sicca rupees, which was nlleped to In* nn equis-alent, nnd was referred 
to in a supplement to his will, it was held that this sum was to be taken in satis- 
faction of the dower, and was not a pift to the wife of that sum.(l) The Indian 
Succession Act, (2) liowcser, docs not follow the Kngtish equity doctrine. 

Generally speaking it is often s.aid that n man is presumed to know the 
truth in regard to fact.s within his own special means of knowledge. More defi- 
nitely the rule has been thus stated ; sshat a person Is l)Ound to know has regard 
to his particular means of Icnowledpe nnd to the nature of the representation, 
and is then subject to tlie te«t of the knowledpe which a man paying that at- 
tention wliich every man owes to his neighbour in making a representation 
would have ncquire<l in the particular case by the use of such mcans.(3) 

Tlic ordinary' rule is that a man having a right to act m cither of two ways 
shall be assumed to have acted according to his interest. In the familiar in- 
stance of a tenant for life paying off a charge upon the inheritance, he is assumed, 
in the absence of evidence to the contrary, toliaac intended to keep the charge 
,nlivc.(4) 

The presumptions which arise when evidence is withliclil, w-hcre there is 
spoliation, and where there is a refusal to answer questions, liave been dealt 
with in the notes to Illustrattons (g) nnd (li), ante Many presumptions arise, 
from conduct, and arc of frequent appUcation in both civil and criminal cases, 
such as the presumption which arises when a party accused of crime flics from 
trial (5) The presumption of innocence being of a very important nnd extensive 
character has been dealt with under a separate heading (v. nn/c, pp 724—728). 
Love of life may be assumed when neces.sary to determine the burden of proof. 
So, if the eridcncc is in equilibrium on an issue of suicide, it will be inferred 
that suicide is not established (C) Good faith m a contracting party will be 
presumed except in those cases wliich come within the purview oi section 111, 
ante. A conspicuous instance of this presumption c-xists in the rule that when 
an instrument is susceptible of two conflicting probable constructions, the 
Court will adopt that construction which is most consistent with good faith 
and will hold that such construction was intended by the parties (7) A con- 
tract will be presumed to have been made in view of a law under which it is 


(1) I/tikarunniiaa Btjum v Am)ad Ah, 7 B 
L. R , 643 (P. C ), (1671) Field’s pTidence 
Act, p. 528. 

(2) Set Succeesion Act (X of 1665), ■«. 164, 
165, 166 

(3) Bigelow on Estoppel, p. 611, <itii3g /orrcH 
T. Ktnntd'j, 6C B , 319. 322 . t Hart, 
4 L H Ir , Ex D , 661, 670, and dealmg witb 
the eobject of reprcsentatioBS made by a person 
under circumstant-es in which, from his pecoliar 
relation to the facta, he was bound to know the 
true state of thmga. 

(4) Goialdat Oupaldaa v. Puranmal rremsuih- 
daa. 10 C., 1035, 1046 (1884). 

(5) Wharton, Ev , 5 1269 j v. ante, “/nnoctnee." 

(6) /b., I 1247. 

(7) Taylor, Ev., 51 143— 150 A., aef«. notea 

to (e), and Best, Ev., f} 353—365, where 


the acts or things presumed arc divided into three 
classes (1) «hen pruo* acts are inferred from the 
existence of posterior acts, as when a prescrip- 
tive ngbt or grant IS inferred from modern enjoy, 
ment , (S) when posterior acts are inferred from 
prior acta . aa when the sealmg nnd delivery of a 
deed are inferred on proof of signing only . (3) 
when ts/ermerfiote proceeding* ore presumed, 
as when a jury arc directed to presume mesne 
assignments. The subject mil also be found 
discussed by the same author m his Treatise 
OH PresampteOHs o/ fate and fact, 74 — 86 The 
maTim may algo be considered with reference 
to (1) ofBcial appointments [see post ] , (2) 
oftcial acta [aee lU. (e ) , (3) judicial acts (v. 

I. extra-judicial acts Isee IV. (f) and jort] , 
Best, Ev., S 355. 
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valid.(l) It has been sometimes said that when a document is sho\vn to be 
genuine, the law presumes that it is true. But truth and genuineness are not 
convertible or equivalent, genuineness or spuriousness afford inferences of 
truth or falsehood.(2) 

Regularity. The presumption ns to regularity is embodied in the familiar maxim — 
Omnia pra-sumuntur rile et solemmter esse acta.(S) This maxim “ is an expres- 
sion, in a short form, of a reasonable probability and of the propriety in point 
of law of acting on such probability. The maxim expresses an inference which 
m.ay reasonably be drarni when an intention to do some formal act is estab- 
lished ; when the evidence is consistent with that intention having been carried 
into effect in a proper way, but when the actual observance of all due forma- 
lities can only be infeiTcd as a matter of probability. The maxim is not wanted 
where such observance is proved, nor has it any place where such observance 
is disproved The maxim only comes into operation where there is no proof 
one way or the other , but where it is more probable that what was intended 
to be done was done as it ought to have been done to render it valid, rather than 
that it was done in some other manner which would defeat the intention 
proved to exist and would render what is proved to have been done of no 
effect ”(4) The maxim has been applied bv this section in Illustration (e) 
to one class of acts, namely, judicial (5) and official (6) acts which may be pre- 
sumed to have been regularly performed.(7) 

Valuable property-rights often depend upon the presumption that judicial 
proceedings have been regularly and projicrly conducted, more especially when 
the lapse of time has rcndercif it practicallv impossible to furnish extraneous 
evidence that the requirements of the law have been m all respects complied 
with So unless the want of jurisdiction is distinctly shown it will bo presumed 
to have existed both as to parties and subject-matter (S) So in the undermen- 
tioned case it was held that having regard to the due performance of official 
acts it ought to be presumed in the absence of any e\'idence to the contrary, 
that the tslahar in question which was directed by the Commissioner to the 
collector was duly published (9) It will also be presumed that the procedure 
was regular So if the papers arc lost or destroyed, it will be presumed that 
proper service was made. But no presumption will be allowed to contradict 
the express statement of the record ; thus if the return or proof of service shows 
fcr\'ice at a p.'irticul.ar place or upon a person not dcfend.ant, and there is no 
averment of other service, there is no room for presumption that scrvrice was 
also made at another and diflercnt place or that it was made upon the defendant 
also (10) And if the record shows certain steps to have been tafccnwhich in law 
arc insufficient to sustain the judgment, no other steps will be presumed. Thus 


(I) T. lirdt, 1 Rurr., IW; Lrtri* T. 
1 51 A W AM . IlKjh r. Rn»l». 10 A 

ft K , SWJ , HieSarJt t. niari, 0 C. B., 411 ; /r». 
hail T. Ltnm]d.w, L. R.. E.* ft I .fty., 392; 
Mu.r T. 4 I.. 11., H. L.. 317. 

(J) W1.»rton.Es.|12i-'. 

(3) lb. I 12M. 

(() llarrn r. Knujbt, I.. R , 13 IM>.. 170. ISO, 
jxr IJn llry, J. 

(.1) Sf lV.t. Er.. 1) 3011. 301 ! T*ylor, Kt., 

I 143. tt ^ 

(S) .*•« Br.i, Kr . I 3.50 1 Tsytor, Et.. | 143 
H • 

(7) T. to in. tr). ami e»i»« thru- 

tU«l, St'i'h. Ills. .ftrl. 101 s Broom'* 1^*1 
: Co. Uet . M. 332 . Bair. Jcaioi. Et , 

II 23-41. 


(8) T. anit, notm to III, (c). hIipit thpclWinf- 

tlon gum «n I’tarofk r. Util, 1 P«imd., 73, U*- 
ti»rm pruumjillnriT ** to jurinliction in thr raw 
of iU|<prior ttul inl.rior Coorta la riled Tlir 
rolr, hovrrrr, that no prt-aiiniptinna bit iiidulsrd 
(n fsTonr of thr prorrrdtnsa of Inferior Coarl* 
•ppW only to thr quralion of Jurinditllon. 
Burli Court! Iikr othrri arr prrtumnl to harr 
artnl rorrrrtly aa to matlrra ailhln their Jun«- 
dlrtlon. J/rCrrtra v. McGrtvt, 1 ft 1’ . 

(Ala) 30 (ftmrr.). Ijii>aon. I'm. I't., 34—14: 
Brat. Kr . I 8111 : Uaaon. I'm. Kr., 27—34. 

(9) l'ron*»n Kumar t. Xrrrr/ory p/ Hair, 3 
C.3V.N,e')3(|R99j. 

;’<V'. iHUall .330. 3A4(Am,-r.) I 
Lawawi. I'rra. I.T., Rule |2. p 4B, "a pmonip- 
tlon rannot tontra<lict fact* arrrrrd or prorrd. 
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if it nppf.it^ that for\irr mak tnadr inn partirtihr niAiitifr. no other mode of 
wmcccnn I'e pre«mned. emre lliM would l>r a conlmdiction of the reconI (I) 
The presumption not only applies to the fact of jiinsdirtton. lull to the rcKula- 
nty of procce<linps (oiliseipient to tlie pnininp of jiiriMlietinn Wlien the juris- 
diction of a competent (\nirl has nttnrhed, e\erv art is presumed to have heen 
rifihtlv done until the rontrarv nnj>enrs This applies not onlv to the final 
decree Iiutto everv judgment oronler tenderrjin the various stapes of the pro- 
ceeding So it will 1 e presumed tliat the evidence was sulTinent to supjtort the 
judgment; that improper evidence was not admitted, unless the record shows 
otherwise , that if ndmitfed, it was disregarded , that every fact susceptible of 
proof was proved , that the charge of the (*oiirt was correct, unless the record 
shows to the contrary . that tlie jurv were duly sworn, ami in charge of a sworn 
ofiicer, duly admonished hy the .Judge, an<I that they were of such intelligence 
as to understand the charge ; that the prisoner was present in Court during all 
proceedings; that the judgment was regular and the verdict in proper form; 
that the summons was dulv rerved ; that the necevsaty parties were lieforc the 
Court ; that all persons interested had due notice, and that several nets in a 
judicial proceeding, if performed on the s.iine day, were performed in the 
order necessary to give them legal elTcct. When an onler has been made it 
will he presumed that the Court had the proper evidence for making the same.(2) 
So if an attachment is alleged to he without authority on the ground that no 
copy of the decree was transmitted, the timxim omnia rile will prevail unless it 
be ’aflirmatively shown that the copy wns not transmitted. (5) The reasons 
on account of which the Courts indulge euch presumptions arc thus stated in 
an American ca«e .(1) “ wc arc not to expect loo mucli from the records of 
judicial proceedings They are memorials of the judgments and decrees of the 
Judges and contain a general, but not particular, detail of nil that occurs before 
them. Much must bo left to intondmentand presumption, for it is often less 
difficult to do things correctly than to desenhe them correctly.” When the 
extant parts of an incomplete writing exhihit traces of careless preparation it 
is straining the maxim too far to presume that the parts which have dis.ippcarcd 
must necessarily have been free from crror.(5) 

The presumption of the regularity of official acts not only embraces judi- 
cial acts but those of other officcrs.fC) Though the presumption in this case 
has less weight and hence is more easily rebutted, the principle is tlie same, 
namely, that when an official act is shown to have been substantially regular, 
it is presumed that the formal reejuisites were also performed. Thus it will be 
presumed that a man acting in a public copneity has been rightly appointed ; 
that entries found in public books have been made by the proper ofheer ; that 
ever)' man in his official character docs his duty, until the contrary is proved.(7) 


(1) Burr. Jon*-*, Kv , { 27. 

(2) /b . { 29 : L*w»on, I’m. 31 — 14, ftnil 

numerous American »uthorilir» in Ibru- tfxt- 
tool* cit«l 5 Ihe pfriiumption of rrguUrit7 »»- 
trndu to the procrt^lings of aTlilralon ; ib , 34, 
Beat, Et., I 360 , Ituaiiell, Arbilr , 3rd (M , 2SS, 
68l:Ta;lor, Et.{S6. 

(3) Somdo rro0auJ r. LutSmttpvt Sing, 1« 
B.L.K., 214 (1872), I’.C at p. 230. 

(4) Beofe r. Com.. 25 I’a. SI.. II (Amer.). 

(5) ilahomtJ AMul v. Gnjra/ 20 1. .4 , 

p. 76 (1693) 

(6) la. (e), a. 114. 

(7) I'rr Story, J., In llaitk of UmltJ kla/u r. 
DanJriJjt, 12 Wharton, 64, 69 (Amer.) Tlie 
prraumplion la that one who ia prored to hare 

W, LE 


acini In an official raparity itoKacaicd the nccn>- 
aary and proper authority ; t>waon, ]*iTa. Ev., 
47. Hue apiMimlmcnl may U pnaunicd from 
the fact of actinK in an oflicial rapacit\ 
T. a»l€. ai. 70. Dl, Kiccplion (I). J!ar^^all 
T. t4iMb.8Q.O . US; e. V. Vzreltf, 3 Comp.. 
432 ; Baabary t. ifalktu-t, 1 (' A K , S':'! , fl«. 
mtr V. Bnaro, ID Q. B , 46 , tStTTyman r, 11 itr. 
4 T. n., 366; Coaa€B». farOa, 2 Bing .V C. 
228 BMcaaet cited ill Beat, Kv.. {f356— 
Taylor. Er . } 171. The pnaumptioa H not r. - 
atrictrd to appoinlmiota of a atnclU pilln 
natorc; Baffcr a. ForJ, 1 tV A 51 , (.6’ . 1'.. 
Ev.. I 357. The prcanmptmn i- tl.nf jullic 
offiecra do at the law and Ih'ir dnU rwjuirc 
them; L^waon. l>r<s. K«., S3, Boa 6».,rgn a. 

47 
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The Court may also, in the absence of anything to e.xcitc suspicion, fairly as- 
sume that a Notarj' satisfied himself of the identity of an executant before ho 
certified and attested a power-of-nttomey.(l) On the same principle this pre- 
sumption of regularity is extended to the acts of the officers of municipal cor- 
porations (2) Gradually the presumption that officials obey the mandates of 
the law and perform their duties has been extended to include to some extent 
the acts of private persons as well in the transaction of affairs of busmess. 
Jlen are presumed to have acted legally and properly rather than otherwise ; and 
it is reasonable to assume that the usual and customary modes of business have 
been adopted in given cases, until some departure from the regular mode has 
been shown. But it Js evident from the very statement of the considerations 
which have infiucnccd the Courts to adopt presumptions of this class that such 
presumptions are far from conclusive, that they must be received with caution ; 
yet they h * variety of cases, sometimes being en- 
titled to to very little ; generally tlieir chief 

importance ■ or order of proof.(3) Presumptions 

of this character arc frequently raised in respect of negotiable paper.(4) Pay- 
ment of a note uill he presumed from its possession by the maker ;(5) and con- 
sideration will ho prcsumed.(G) Documents regular on their face are presumed 
to have been properly executed and to have undergone all formalities essential 
to their vnlidity.(7) A document is presumed to have been made on the day 
on which it bears date, and if more documents than one bear date on the same 
day. they are presumed to have been c.xccoted in the order necessary to effect 
the object for which they were executed (8) Every document called for and 
not produced after notice to produce, is presumed to have been attested, stamp- 
ed, and executed in the manner prescribed by law’.(9) The rule is the 
same w hero secondary endcncc is given of a lost instrument.(lO) Where a deed 


Dotnek, 2 Camp., 44. Toi/lor r Cent, i 
eS3. Druft T. XxolupuU, II Es.. 120 

(t) In the gootU of 0 C U N . OSS 

(1003) At p OSS 

(S) Mututipalil^ of Shnliiptir \ aWopitr 
SpiHinnj Co., 20 II , 732 (tS03). 

(3) llurr. Jonea, Kr., } 42 , \ onlt, note* lo 

III. (f). Taylor, E» , Ji US— leov. 170-IRi. 
AtiU raari lhrn> rito<l| Er . {] 4<I0 — KM 

(prraumplloni from the orilinsry con<lurt of 
manlinil, (he fa/iLiIt of (orirly anti Ih" aaoeca ol 
trodr), I.aH»oii, I’ri’*. , 07 — 92 The prp. 

aatnpliun alalrrl in { 177 of Taylor, Er . of on 
Inilrfinito hlnn|! hrine a luring for a year ocr- 
Uln Joo* not apply in linlia ; nor Is Iho more 
payrornt of nayra monthly oiifficli ot to ta\tr th«- 
prrmmpliim that A hiring U a mnntblr hirlns 
llwj^tt \ . <t»frf/iiry of Slnlr, 7 II. H , esi 

(4) Sor lU. (r). a 114. Act A.WI of Issj 
(NryotuUo Initrumrnti). at IIS— 122 anti 
o»t<, nolrf to III. (c), antt. Tliw llluatratlon U 
An api twaiion of the maxini untfrr ron«Klcralfc>n ; 
Taylor. It.. { I4S. fo aU m. (i) Urn ivraomp- 
tion of rrjiularily s »'» Taylor, !>., | 17S. 

(SI Sr, la. (il. a 114. e*rt 

(«)Srr w (cl. a lU.aii/r. an.1 noira lolbat 
Jllj.tr»ti.m. 

(7)T, irate. P ftl2: I.A«aon, I'rra. Ft. nSj 
/till T. r«>4>r. 1 C. A 1 *.. 417 t He /.'n/ioS. ttr., 
JtnrOMrtCn. I IWl. J. A S . 4SH. Cnip t. 
.4ai/rrevm, I Slarli.. 3S 1 Ct^m»lt»t t Cttml, 


1* c n , 36 . Toefry v. Coorfmii. 4 A. A E , 04 j 
llort r Hart, | Hare, 1 | Lradlangh T. DtHtn, 

I, It , 3 C r , 280 5 A/orine Co. T. 

//o..*.*, L n.Sir 1.. Cm, 624 5Cnifr«T. 
Mown. 3 Camp , 7 . He Snerfifan*, L. R., 6 C. 
1* .411 . //a/f V. ;i8.fltrW7e. 12 Q B , CD9 . ifnr- 

/•ay T Polttrtnn.OC. & P., 370 In Afpalhvro 
» Oopola I’anilar, 25 Jf., 674 (1001) ; the Cbiirt 
apprart to have been of opinion that the Uw 
aatotlir pmumption which may bo mnJelnthe 
caaeof Oocumentary eviJcnce u laiij down in the 
aeclioiiawhich deal with dociimenlnry nlJeiicf, 
and It hrM that thi< aeetlon iind no application 
to a ca«* of the tort thrn before it, In which if 
waaorjmcl that thi» aiction enabled the Court 
to pirautne the cmiiinrnrta of the erijiinal of 
A document of which iccondaty eTulcncc h«.l 
twen {’icen 

(8) Stc|d>. Dig. ,\tt Mj .l/Iy«T T. //or*. 
1 Burr.. lOfij Taylor. lU., | 169; licat, Er.. 
I 4«2{ I.nHaoii. Kt , 80 A* lo Ictfrra. are .4a. 
rfrrooo Y Il-Mtoa. 0 Iting. N. C . 2(m i when there 
iidanrrof rolhiimn a« in dirorcc, ace llovlii- 
tom T. .VeiyrX, 2 C, A 1'., 24 . or inicirriicy pro- 
fecluifo, lie Ifoort r. CWytom, 4 Taunt . 301 1 
nnjU Y. io.aroa, 2 Jt. 4 W.. 78'>! .‘.lac/uir r. 
Itojfoily, 4 M. A \V., 312 j Tofcf.Y V. A'ia/-v4. 

1 SUtk . 173. 

(9) S. b'j, amlt . .Steph. .^n. srt, 

(10} Jfari../.rr4f-r.;(W. y. //nria,7r. 8 L. R.. 

II. L. Cai . 624 



[8. 114.] 


rncsuMPTioxs. 


739 


is duly signed. Attested nnd witnessed, there nri«es n presumption of sealing 
and dclivcry.(l) If n will purports to have lieen duly signed, attested nnd 
witnesscd.onproof ofexccution the Court will presume, in the c.a®c of the death 
of the witnesses or in ense they do not rcmeml*er the fact.s connected «ith its 
execution, that the law was complied with (2) Other presumptions nri«c ns to 
,thc mailing nnd receipt of letters (3) ** The presumption is l)a«ed on the pro- 

position that the post ofTiee isa public ngencyclm^ed swth the duty of trans* 
mitting letters ; nnd on tlie assumption that what onlinarily results from the 
transmission of a letter through the post ofllcc prohahly resulted in the given 

< T' ■. ’ ’ -** 1 nnd thepresumption that 

• ' ■ ■ ■ ■ ■ • ‘ • .* • • Hut no such presump' 

• I' ■ ■ ■ ; * ' d resitled in the city or 

■■■■.■ « ■ “• n letter is received pur- 

porting to he an answer to one s\ Inch has liecn dul}* mailed to n person at his 
place of residence, this fact creates a presumption that the answer is genuine (5) 
On proper preliminarj* proof, similar presumptions may arise ns to the sending 
and delivery of a lelegram.fGl In. the ea«c of communic.ition by telephone, 
the American Courts, widening the scope of the rules of e\*idcnce with the c.t- 
pansion of l)U«inciw by the aid of new inventions, have in several instances 
received as evidence the statements made at the telephone or to telephone- 
operators and intended to l>e communicated to another party. In such case 
the operator may he regarded as the agent of both parties to make nnd receive 
such communication. There are, however, ca«es holding tlie stricter rule that 
where endence of the substance of such conversation is sought to be introduced, 
it must first be shosvn that the party speaking was recognbed either by his 

voice or in some other manner (?' /*«-*»- * *i . 

case of documents 30 years old * ■ 

cations of the maxim to extra*. .* , ' 

is an example of the presumption of regularity applied to public business by 
public officers. Illuslralion (f) declares that the Court may presume from the 
general regularity nnd uniformity of men’s dealings that the common course 
of business has been followed in particular cascs.fO) “Where,” it was once 
-..•4 r. _i*.t 7 maxim of OMinirt nVc flctopriTsumuntiir applies, 

probably to have taken place on Tuesday, evi- 
■ ^ • Tuesday or Wednesday is strong evidence that 

it took place on Tucsday.”(10) The presumption is that any act done was 


(1) St«ph. Dig , Art. 87 ; Uall r. Taylor. I C. 
& P..417; OrtlhtrT. A'eaie, I Pc*ke. 103j Tal. 
but T. Dodson, 7 Taunt , 2.S1 ; Vermicombt v. 
Butler, 3 S. & T , 6SQ i Re llueira!i, L 11 , I- I’. 
& D., 375 i Adam v. A'lir, 1 R & I’., 360 : An- 
drews T. J/otf ey, 1 2 C. D , K S ■ 526 

(2) Burjoyne r. Shoultr, I Rob. Kcc., 5 {re. 
ferred to m Joyendra .ValA r Nilai Chuns, 7 
C. W. K.. 3S4, 386 (1903), w which the Coort 
preeumed that the attesting witoesari to a docu- 
ment signed after the ezecntion ot the document] 
Brenchlty t. Sldl. 2 Roberts, 162 , Thomson t. 
Doll, lb., 626 : Btiies y. Lindsay, L. R , 3 E<t , 
503. But see Croft t. Croft, 6 S. 4 T., 10. Set 
generally as to presumptions In Case of wiUa, 
Taylor, E\r., {} 100—168 

(3) T. ante, pp. 200, 207, and cases there cited ; 
Best, Et., S 403. 

(4) Henderson y, Carbondale Coal Co , 140 
U. S , 25, 27 (Amer,), prr Brewer, J. 

(5) Walter y. Haynes, R. 4 51 . 149. 

(6) V. ante, pp. 642, 543, and cases 


cited , see also Gray on communication by 
telegraph. 

(7) Burr Jones, Et , { 210, citing with Ameri- 
can case* the following articles , 24 Weekly Law 
Bol , 245, **Are telephonic communications, 
■admtstible as ecidenee;'* C. Leg. Xews, 24 
•’ConTersations by Telephone,” 2 Un. Law 
Ree., 31, *' Presence by Telephone ” 

* (8) As to alterations in documents, ancient 
or otherwise, set t 106, onfs * other instances of 
the applicatioa of the maxim to extra-judicial 
acts are the presumptions as to the seahug, 
si|7uiig and delivery of documents ; in favour 
of formality tn the ease of fair wills, due stamp- 
ing : priority of execution of deeds and the like. 
Best, Ev., $i 362-365. 

(9) T. ante, notes to Illustration. 

(10) Axrry v. Bowden, E. 4 B., 973 ; res Law- 
son, Pres. Ev., 67 1 v. Bist y, Hobson, 1 Smg, 
4 St , 643 , Farrar y. Beswtel, 1 51. 4 R., 627 ; 
diwit y. itagndtr, 2 £. 4 J., 77. 





PREsmipnoNS/ 


740 


[s,114.j 


Miseellaxje- 
OQS pre 
snmptlooB : 
Benaml 
transac- 
ttona 


done of right and not of uroDg.(l) The performance, however, of a mere moral' 
duty is not presumed.(2) 

An important application of the maxim ik to be found in the support given 
to possession and user, especially where there has been long and peaceable cn- 
joyment.(3) So the presumption of nght in a party who is in possession of pro- 
perty gives rise to the rule that possession is fnma facie evidence of ritle.(4) 
And so, wliere the facts show the long continued exercise of a right, the Court 
is boimd to presume a l^gal origin, if such be possible, in favour of the right, and 
will not only presume that the right had a legal origin but also many collateral 
facts, so as to render the title of the possessor conipIetc.(5) 

Where under Hindu law, a father purchases property in the name of Lis 
son, a presumption arises, contrary to the presumption under English law, that 
it is a lenatiu purchase merelv and that the property belongs to the father. The 
’ ’ • ' " ■ ’ ’ ' ’ • , the person 

entitled to 
roving this 
.in making 

every presumption against apparent ownership (7) A wife, a member of a 
joint-family is, as regards property held in her name, in the same position as 
her husband with respect to property acquired in his name and subject to the 
same presumption m favour of the joint-family (8) The same presumption 
as stated above was appbed in the case of a person who purchased property in 
the name of an idol, whom no one woishipped but himself (9) To prove a 
purchase to be a betianit one, it is usual to show that the funds with which the 
purchase was made were exclusively the funds of the person alleged to be the 
real owner of the property (10) The same principle has been applied to Maho- 
medans in the case of a purchase made by a father m the name of a son(ll) or 
in the name of his wife (12) This presumption that a purchase was an ordinary 
henami one may, however, be rebutted by evidence showing that the father’s 
object was to affect the ordinary rule of succession as from him to the property 
purchased ; and it was ako laid down m this case that when bond fide creditor 
seek to render liable property of which their debtor is the ostensible owner, it 
IS the duty of the Court of Justice to put those who object on the ground that 


<n Oihmn ^.Dotq, 2 K 4 X,6I5 

(2) FitzjiraU v Driultr, 7C B (X.Rl, .175 

(3) Bp»I. Et . II 355, 366 tf trij 

(4) Ilaida Khan \ Stertioryof Afaff /or /nrfia 

Counol (laOS). 36 C. |> \ . ,tt t 110. 

anit, and caiica Ihoro ritrd. 

15) BriJ, T.r , \ 366 . r , fj 367— 399. 

wliich deal with prricripti\r and rqatomat} 
righU : fh<? PrfK-ription Act, 2 4 3 Will. 4 C.. 
71 ; tho prraumptiona made from narr u tbr raw 
of Incorporeal rights . the prrtninptMKi of the 
anrrender or cxtmKniahrnent of inrorporeal right 
hv non user; cawinents; hreneca. prmmptioiis 
of fact m support of beneficial rnjoTnent. the 
presumption of com chances trarleeai and 
of the iurrender of terms 

\ (6) Cop«tri4f Ootatn t. IlHnyapratad Gotatn, 
6 Moo. I- -t . 63 (1854); mayhal Ckamitr T. 
//■ro aatnnJ, 20 W. R., 263 (1873). W^'aMai 
T. dWsHV 6 B . 717 (18821; Field** Ernlenee 
Act, p. 62^ 

(7) Dutloor Kahitn v. SknmmmtUta Btjnm, 
II Sfoo. I. A., 602 (1867}; .Vrecaaaelaader 


» Onpaulchundir, 11 Moo I. A , 28 {1866); 

also Mahttk Chunira s. Barada DtbS, 2 B. 
L R (A C ), 275 (1869) 

(6) A'o5in Chundtr \ Dokhobata Dnn, 10 C , 
886 (1884). following Chander Bath t. A'risto 
A’aaof, IS W. R, 357 (1670), and distioguinh- 
tog Ciotedram v. Tanny Kanth, 8 C., A43 (18^-i! 
a c , 11 C L R , 41, ubere the question consi- 
dired «aa whether as between a husband or a 
p<mhB(ier at a sale in execution agamst the hus- 
luod and the wife there was any presumption 
that property standing m the name of the wife 
waa held by her Senomt for her husband. 

\(l) Brvjofovondiry Dtbia v. tuchmtt Koonua, 
ree.SOVV. R., 05(1873). 

(10) Uthor Alt V. Vila/ FalUma, 13 Moo. I- A , 
232 (1869) 5 Onptttnsi Oasain r, Ganfitpratad 
Ootatn, 6 Moo. I. A , 63 (1854). 

(U) Soyyud Othiir r. Bttbti Vila/. 13 Moo. 1. 
A.. 232 (1869). 

(12) Snmomtiytt t. Lnthmupvl Dooyn, 9 W. 
n,336 (1868). 
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he onlr licld hrnatni to strict proof of «ur!i objection (1) An roc.irdn nuitnirinti* 
tutrd iiy a iKnamidnr, nn loop nn the firnatm nynlojii M to b<* rrcopni'rd in thin 
conntr}’, it han lippn hrld that, in thr nl»<«*nrc of f«dpnpp to tlip contrary, it jn MlBcelUn*- 
to lx* prcnunicd that the Ifcnaniidar han inntitutnl the unit with the full Rutlio- aSmptlons. 
rity of the l>pnpficial ownpr. nn«l any drriMon mine to in liin presence would he 
an much funding upon the real owner, an if the wnt han l>een brought l»y the 
real owner him«plf(2) Scr further cn*en cited on/e, m, 101 — 101, »uh tvc. 

“ licpnmt Trnn.tadfnpf '* An reganln encroachmentn made hya tenant against Fneroaeh- 
his landlord, the true premimption m that the landn so encroaelied upon nrc 
added to the tenure and form part thereof for the Wnefit of the tenant «o long 
as the original holding rontinuen, and aftcrwaoln for the benefit of the landlord, 
unlcfw it clearly appears by noine art done at the time that the tenant made 
the encroachment for hin own Ifenefit. The principle on winch thin doctrine In 
founded in one of general application ; nainelv, that if an art incapable of Iwing 
trcate<I an either rightful or wrongful, it nhall l>e treated an nghtful (3) In 
another ca<e the name principle wan applied, and it wan further //cW that when 
a tenant acquired a title againnt a thml person by ndverne pon.KC«ion. he ac- 
quired It for his landlonl and not for bimvlf.(4) 

Wtnennes arc prenumed to hare testified truthfully (5) Trcsumptions Miseeilane- 
ari«e from the withholding, (G) or from the apobationf?) of evidence. [///«»- JSmp^ns. 
irahon (g).] If a man refunos to answer a question which he in not compelled Evioence. 
by law to answer, the Court may presume that the nnswer if given would be 
unfavourable to him.(8) {llluflralion (h).) The recortln of Courts arc pre- 
sumed to be correctly made ;{0) and when a document in produced ns a record 
of evidence there in a presumption of its genuinenesn and due taking (10) 

The presumption of implietl authority on the part of the wife to pledge her Husband 
husband's credit for necennancs may lie rebutted by proof of circumstances •*“* ^^^* 
inconsistent with its existence. Such nutliority cannot be presumed where 
the husband has expressly forbidden his wife to pledge his credit (11) 

The hereditary nature of a tenure or taluk may ho presumed from Land, pre- 
evidence of long and uninterrupted enjoyment, and of the descent of the 
tenure from father to son, notwithstanding the absence of words of in ' to the now- 
heritance in the instrument by wliich the tenure was originally created (12) 

In another case it was held that successive enjonnent for three generations 
without interference, of Land granted by a zemindar to a member of his family 


(1) .Izimul Vt T. llurjiparte J/oH, 13 Moo. J. 
A., 401 . i. c . » B. h. P... 678 (1870): »<r «tn> 
ya^nbhai y AbdiUla. 8 B, 717 (1882). »tt 
»l4o antt, *«. 101—104, •vh ■''■r. " Htnami 

(2) Co;>i Salk X. likaownt PtriM, IOC., 607 
(1884) 

(3) GnorandoM T. Lfur CkvndfT, 22 IT. R., 
246 (1874), 

(4) Suddarckatid Skaka x. Sttajan, 10 P., 820 
(1884). 

(5) T. oiife. pp 725, 726. 

(6) X. aate. lU. (j), pp. 714—710. 

(7) T. lU. (j), pp. 714—718. 

(S) X. ante. III. (*). p. 719. 

(9) Best, Et . } 348. 

(10) S. 80, ante, pp 624—629; auto rrrtifird 

copipg, •« a. 79. ante. , ' ’ 

(11) .Vakomed Sutlan Sah>b r, (1007), 
?0.M. P43;.foUowwj! -JoZ/v v. Heee, 16 C. B. 
M. S . 628. 


(12) Gopat Ml X. TJmI Ckander, 10 JIoo. I. 
S . 191 (1863); » c.. 3 W., 3 P. C , 1 : Phunpul 
S.agkx.GonmnnS,ngh,i\yioo.l. A.. 433 (1867) 
(pTiilmc« of long iinmtrrniptad ciijoympnt will 
tupply Ihfwwnt of wordaot limuation m n pottnh.) 
Ate slao on nbi-nep of wonli of " inhcnlance” 
•ml oap of woJtl ” mokurrsn,*’ 5 C., 543 (1879) ; 
9 1. A.. 33 (1831) , 8 C.. 664 (1881) , !2 I. A., 
205 (1883). SnllonamRCkonal X JMeeeknndrr. 
12 Moo. r. A.. 263 ; » c,. 2 B. L. B. (P. C.). 23 ; 
II W n. (P. C.). 10, 268 (1868), Koddeep 
.Varafn t. fiorapnmeii/, 14Moo. I.A . 247 (1871); 
■ e., II It. I.. R , 71 ; Munrunfun Sinjk x. 
TtUinmnd Slmqk, 3 W. It., 84 (1865) . Sol>o Door- 
goT. /»icsrl«.V«i/*,24W. R.. 301 (1875). A'apu. 
Mtor Hakaft t« Xdadkm Ckniedkey, 6 B. I,, R , 
655(1870), ■.e..l4\V.R., 107; Lalkte Soouxir 
w.Hart Krlehno,3 B. L. It . 226 (.A. C.) (1869); 
a. e,, 12 3V. R., 3 (thp words “ mokurrori btp. 

mam’’cTpjitp »« bcrrditary right in |>prpp|uity),** 
Brajaiialk Kuitdii v. Zalki Xarain, ^ R. E- It., 
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in lieu of maintenance, Justified the presumption that the original grant was 
intended to he absolute. (1) In England proof of the possession of land or of 
the receipt of rent from the person in possession is -prirnd facie evidence of a 
seisin in fee. In India the proof of possession or receipt of rent by a person 
who pays the land revenue immediately to Government is pnmd facie evidence 
of an estate of inheritance in the case of an ordinary zemindari. The evidence 
is still stronger, if it be proved that the estate has passed, on one or more occa- 
sions, from ancestor to hcir.{2) As regards lakhtraj lands, as the general pre- 
sumption IS in favour of the hahihty to assessment of land, the onus probandi 
lies on a claimant to fafchiraj to establish Ws title to exemption, not by inference 
but by positive proof required by the Regulations (3) Registration by a Col- 
lector of land as lahhira) in 1795 affords presumption of the lakliiraj having 
commenced before 1790.(4) In a question of boundary between a lakhiraj 
tenure and a zemindar’s mat land, there is no presumption in favour of one or 
the other, but the onus is on the plaintiff to prove his case (5) If a person sets 
up as against the Government apermanent or perpetual settlement, it is incum- 
bent on him to make out that case. Unsettled and unoccupied waste land, 
not being the property of any private owner, must be held to belong to the 
State (6) A purchase at a sale for arrears of Government revenue “ is remit- 
ted to all the rights which the original settlor at the date of the perpetual set- 
tlement had ; and may in consequence of that sweep away or get rid of all the 
intermediate tenures and incumbrances created by preceding zemindars since 
that date In the assertion of this right the auction-purchaser is, no doubt, 
in many cases allowed to have the benefit of a certain presumption, and by 
virtue thereof to throw the burthen of proof on his opponent. That presump- 
tion is, however, founded not so much upon the principle just mentioned as 
upon the principle that every higha of land is bound to pay and contribute to 
the public revenue, unless it can be brought within certain fmown and specified 
exceptions, and that the right of thezemindar to enhance rent is also presum- 
able, until the contrary is shown Accordingly in many cases which may he 
found in the books, a very heavy burden of proof has been placed upon the de- 
fendants, whose tenures have been questioned by auction-purchasers ; and 
they have had to prove in circumstances of great difficulty that their tenure 
did really exist at the date of the perpetual settlement, or oven twelve jears 
before, in order to escape tbe consequences of the claim. It is, however, to be 
’ » ’ I - f ‘ ■ ms has, 

ts, to a 
giving 

force to the contrary presumptions ariring from proof of long and undisturbed 
possession ”(7) It is, however, necessary for the purchaser to take some clear 
, step for avoiding ox canceUing the tenure ; otherwise the presumption will be 


211 (1871) , iflnorf Khan V. J^g^ort NalM. 7 C 
W. K.. 734 (1903) j Wintirttalt t. Sarat dutn- 
dra, 8 C. W. N., 155 (1903) . Imail Khan t. Mnn- 
moiji Datt, S C. W. N., 301 (1903) A manrMi 
title vas presnnK^ from continuous pnyracot 
of rent for more thsn a haodred years. Any 
presumption arising from long possession u, of 
course, negaticcd where the origin of tbe tenancy 
it tenown /smoiZ Khan v. Broughton, 6 C. \V. 
N., 848 (1901). Si-e UpeHdra Knrina T. Itmatl 
Khan. 8 C. IV N., 839 (1904) , Kdrolnu Mandrd 
T. Itmad Khan, 6 C. W. K , 895 (1904). St» 
an article on “ rreiumption as to permanent 
tenancy In homettead land," 6 C. W. X., cccami. 

(1) JagannaJah Kvro'jana y. Pidda Pahr, 


4 U , 371 (1881) 

(2) Colltctor of TrKhinopclt/ r. Teilomant, 
14 B L. R , 139 . L. R , 1 I. A . 283 (1874). 

(3) Slahtab Chand t. Bengal Goiernmenl, 4 

Uoo. I. A , 497. See as to lahhiraj tenures, ante, 
ss. 100 — 104, " Lalhra}," Field’s Endcnce 

Act, pp. 481, 482, 629. 

(4) Omtih Chander y. huih\na Soondrg, IV. 
n , Sp. No.. 95 (1803). 

(5) Beer Chunder v. Bam Outly, 8 W. R., 20'* 
(1867). 

(6) /'roeunno iTumor v. Secretary of Stale, 3 
C. W. N.. 695 (1899). 

(7) Porbts y. i/eer 12 B. L. P..,21«. 

»W. R., 44 
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that the tenure n unftnccte(l.(l) In every we the question what lands arc 
included in the rermanent Settlement ot 17M Is a question of fact and not of 
law.(2) WTierc lands were let out more than eixty s'ears before the suit, for 
building purpo'cs, the ancestors of the defendants liaving erected thereon a 
house more than sixty years before the suit, and having svitli the defendants 
resided there from ftr«t to last, it nas held that the Court was at liberty to 
presume that the land was granted lor building purposes, and that the grant 
was of a permanent character.(3) A tenancy hasHng been created by kahuhjat 
which did not contain any words of inheritance, nor even the usual words 
»nowrfl«i’*jno)h/rflfi, and there not being anything In the kahuhfat to show that 
the lease was taken for building or rcMdentLil purposes, and t)iere having l»een 
no recognition of successive transferees of the land hy the landlord except by 
receipt of rent from them, and there Wing nothing to show that the jnteca build- 
ings standing on the land w ere erected with the laiowlcdge of the landlord, and 
the land hasdng always been let out in ijara ; held that these facts were not 
suflicicnt to warrant the inference that the tenancy was, svhen first created, 
intended to be permanent or was sultsequcntly by implied agreement converted 
into a permanent onc.(4) In a subsequent CAsc(r>) the facts of long possession 
of a tenancy by the tenants and their ancestors, and of the landlord haWng per- 
mitted them to build a viicca hoti<e, which had existed for a vcr>' considerable 
time and which was added to by successive tenants, and of the tenure having 
been from tirnc to time trarisfenrcd bv succession and purchase in which the 
landlord acquiesced, or of which he could not have been ignorant, were held Bufli* 
cient to warrant tlie Court in presuming that the tenancy was of a permanent 
nature. Where a person claiming to be the nb«olutc oivncr of an estate bor- 
rowed moneys ostensibly to pay off a mortgage, there being no intermediate 
incumbrance, it was held that the presumption must be that his intention was 
to extinguish the mortgage and not to keep it alive ,(6) but in the case of a first 
and second mortgage, and m the absence of evidence to tlic contrary, it would 
bo presumed that he intended to keep the prior charge alive for liis own bene- 
fit (7) Where a road has been for many years the boundary between two pro- 
perties, and there is no esidence that either proprietor gave up the whole of the 

h 

registered purchaser under section 50 of Act VIII of 1871 will have priority over 
an unregistered one, even though he has obtained possession , but this doctrine 
will not apply where the subsequent purchaser, who registers, has actual notice 
of a prior unregistered purchase, possession itsell having been under certain 


(1) Surnomo’jtt T Boy, lOJIoo 

I A . 123 (1804) . » Olhoy Chamfer. 

13 Moo I A ,,317. 318(1870) 

(2) Jajadindra Kalh » Seerifary nfFlafe, 30C , 
291 (1901), tet notes to * 30 

(3) Ounjadhar Shtkhdar v A/imuddiH Shah. 
8 C , 960 (IS82) Kcf<rrrdto m Baihal Dot v 
Dinomorjt Dehi, 16 C., 653 (18S9). Onlarapa 
V. Su5a)i Panduranj, 15 B , 72 (1890). Yteh- 
leadabat r Bamehandra, 18 B , 81 (1S93). A'o&ta 
Mondul y Chol.mJIuUik, 25 C., 897 (1898). 

(4) Itma\l Khan y Joygonn Bibte, 4C W K, 
210 (1900), »<e also Jemail Khan y Ilroaghton, 
6 C. IV. N,840 (1901) 

(5) Ceuperrs y Ktdar Bath, 6 C. W X., 858 
(1001); and SCO Banda Lai Ooetrami r. Afar- 
«nan> Daeee (1908). 35 M. 763: and Cmiir 


y Boh,ma>n(lV06). II C. \V X . 242 

(6) JMerk Lai y Mohan Baavn, I, B , 10 
I A , 63. 71 (1883) , i c , 9 C , 061. 

(7) GalMat v Paranmai. 10 C , 1035 (1884) : 
III A, 126. see alio (7opal CAunder T Ueremho 
ChanJer. 16 C . 523 

(8) Uoiaract fhah v Too/oBy. 4 C , 206 (1878). 

(9) UaimanChaay.Coomar Gunshtam, P. C., 

App , 84 (1831), Pedda Vtnealapa y Aroovala 
Aoodrappo. P. C. App , 113 (1834). Burdaeant 
Bogy Chander Konmar, 12 Moo. I. A , 14.5 (1863) : 
Trtlorham Ghoit y. Kaiiae Bath, 3 B. L. R., 292 
(1869) , 13 IV P. , 175 . Shetkh y. Baxdo- 

noth aiafak, 3 B L. R (A C.). 312 (1869) . 
jraTse Chander y, Adoo £AeiXA, 9 \V, R , 608 
(1868) . n al» Ahmad y. Ajudhxa Kanda. 13 A . 
537 (1891). see also Field’s Eridenre Act, 605. 
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circiijnstaliccs created aa sufficient notice.(l) Where a tenant under a lease 
holds over after the expiration of the lease, it is presumed that there is an im- 
plied agreement and that he does so on the same terms and conditions as are 
mentioned in the lease, until the parties come to a fresh settlement.(2) Where 
a ryot shows payment of rent for anj particular year, the presumption is that the 
rent for previous years has been paid and satisfied, unless the contrary is shown 
by the landlord.(3) There is no presumption in South Canara that a tenancy 
is either c/fo/ycni or mulgeni. Immemonal possession on a uniform rent will 
raise a presumption in favour of mulqeni tenure, and the burden mil be on the 
other party to prove that the tenant was bolding on chalqtm tenure (4) See 
further as to presumptions in the case of possession, the Notes to section 110, 
ante, and sec Notes to sections 101 — 104, “ Landlord and Tenant." 

Delay in suing to enforce rights raises a presumption unfavourable to the- 
person who makes such delay If some presumption usually arises against 
those who slumber on their rights, it is the stronger when applied to tights the 
subicct-mattcr of which is m a constant state of change, and the proof of which 
is rendered more than usually difficult by lapse of time (5) Delay on the pari 
of a suitor may under particular circumstances be indicative of a consciousness 
on his part that what the opposite party claims is a true and proper amount (6) 
No presumption can be raised against a party to a suit from his refusal to with- 
draw hia case from the determination of a properly constituted Court m order 
to submit it to pri%’ate arbitration Nothing which passes between the parties 
' ■' . • • I effect 

I to bo 
neces- 
sarily conclusive, and does not preclude enquiry into the trutii of the matters 
alleged therein (8) A witness sent by the police is presumably under restraint, 
and a statement made by such witness and so recorded raises suspicion that it 
was not voluntarily made (9) 

In a partnership suit where one party does, but the other party does not, 
allege a specific agreement that the shares in the said partnership were un- 
equal, the existing presumption as to the equality of partners’ shares casts the 
burden of proof on those alleging the agreement who must therefore begin (10) 

The presumption, generally speaking in the absence of any evidence to the 
contrary is that a person whose money goes to satisfy a prior mortgage intends 
to keep alive for his benefit that prior mortgage. (11) 


(!) FHil-x>Uin Kian Fahr JMomrd. S C. 
SIS (1879); sttlC... S.SOCISSI). and msm there 
rcTicwnl ; and A'arain C/inRirn’ V. DalaTOm Kos. 
8 r, 597 (1882) 

(2) Eaa<ti,t<nilah\. Klohitbflak, W. R (1864), 
.4ct Xi 42; Jumant ,\li t ChHflrrJhartt Faktt, 
16 \V. R , 185 (1871) . Tara Chanirr T. Ameer 
Mandal, 2i \V. R , 9‘<4 (1674); Allab Bibee r. 
JixijhI, 23 W. R., 214 (1876), ter ■l«o Bongal 
Trnaney Act (VIII of 1885) 

(3) Eonrull, .‘f.yindarte r. limUe, I \V. R , 274 

(1864). .Si"y4 t. CAober Xarata, 2 

\y. R.A 5H (1865); Knayet Hitwta r tieeJar 
Rut, W. R> (1864); Act X 97. 

( 4 ) Killu\jfr-jnMi Chnenamma SbtllMi 
(1907). 30 M.. 19"S, and a« to preaompfuio 
midcT Asre’o Tcntncy, Act (I9))l), a. SOlj eer 
flarfiftn ifinyh vV Karon Stnyh, (1006), 30 A,, 
417, and l».anka\. L’mror, B,ngh (1908). 30 


A , 56 

(5) Sham ChrtK'l v. Ki’htn ProwJ, 14 Moo. 
I. A.. 593, 600(1872). 

(6) Jlatiomvl Btbie Shtdh /hmxf. 19 I’- 

L R , 45. 54 (1871). 

(7) Mohabttr Sinjh \ /Mwyynr) Sinyh, 29 W. 
R.. 172 (1877). 

(8) In the matter of Khatita Bih!, SB L. R • 
557 (1870); eontra. R. ». VaujAan. 6 B. L. R-. 
416 (1870), the writ dot« not now issue, the 
Iliph Court has, howner, conferred upon it 
cerlam powers of issuing directions III the nature 
of a writ cl haheae corpus ,• CY. I’r, Code, ». 491. 

(0) R X. Jadah Bar. 4 C. W. N., 129, HI, H- 
(1899). 

(10) Jadalran Dry v. BuUoram Dry, 26 C., 281 
(1690). 

(11) Amnr Chandra t. Hay Gclolt, 4 C. W. K- 

Teo'donoi. 
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A child bom in India mu«t under ordinary cirrniiMtnncc^ be pn"»unic«l tn 
have his father’s religion and his corresnonding eivjl and social status. (1) 
AVith regard to change of religion it has lieen held that where in consequence 
of the conversion of a person from one fomi of religion to another, the question 
arises as to the law to be applied to such person, that question is to be deter- 
mined, not hr ascertaining the law which was applicable to such person prior 
to the conversion, but by ascertaining the law or custom of the class to which 
such person attached hini«elf after conversion and by w-hich he preferred that 
his succession should le go\erned.(2) 


>1) 51i««trT.Ontr.1< Moo.!. A, btaKirhtp r>4l). itistthc Wr I'rH.ri 

{i) Laiitaji T, Gontnlm, 11., .Via , lisfet) 1,^1 itrawii « contrt prTdimplira. 


Religion. 



CHAPTER VIII. 


Estoppel. 

The subject of estoppels(l) differs from that of presumptions, wliich are 
partly dealt mth in the preceding chapter, in the circumstance that an estoppel 
13 a personal disqualification laid upon a person pecuharly circumstanced from 
proving peculiar facts ; whereas a presumption is a rule that particular infer- 
ences shall be drawn from particular facts, whoever proves them (2) An estoppel 
is only a matter of proof (3) A man is estopped when he has said, done or per- 
mitted some thing or act, which the law will not allow him to gainsay. Owing 
to its use in ancient times in shutting out the truth against reason and 
sound policy, the doctrine of estoppel was not favoured and was characterised 
■ as “ ooious ” In modem times the doctrine has lost all ground of odium and 

become one of the most important, useful and just factors of the law. At the 
present day it is employed not to exclude the truth ; its whole force being di- 
rected to preclude patties, and those in privity with them, from unsettling 
what has been fittingly determined — just principle which can be and is daily 
administered to the well-being of society.(4) 

It has been pointed out by a text- writer of the highest authority on the 
law of evidence(5) that the Courts formerly through the phraseology and under 
the garb of “ evidence ” accomplished results which they now attain through 
a cautious reaching out of the principle of estoppel, the modem extensions of 
this doctrine broadening the law by a direct and open appheation of marims 
of justice. At Common Law there were three Hnd? of estoppel, namely (a) by 
Record, (6) by Deed, and (c) in pais. 

Estoppel by Estoppel by Record is dealt with by the Code of Civil Procedure, sectioM 
Record. and by sections 40 — 44 of this Act {v. anfe, pp. 369-396). There is 

, i . — j iVo* In from the proceedings of the Courts ; 

• ial or entry of the judgment j and 

. jment In the first case mentioned 
world. It imports absolute venty, 
not only against the parties to it and those in privity with them but against 
strangers also ; no one may produce evidence to impeach it Thus no one, 
whether party, privy or stranger, is permittedto deny the fact that the proceed- 
ings narrated in the record took place, or the time when they pu^ort to have 
taken place, or that the parties there named as litigants participated in the 
cause, or that Judgment was given as therein stated ; unless in a direct proceed- 
ing instituted for the purpose of correcting or annulhng the record.(7) 

. ' ' ' . * ’ ' * ' ance. The force 

j . _ le proceedings in 

an action i» rc»i 

(1) Stt »9 lo the liw of ««topprl, Bigelow’* (3) Chandra v. Enayd Ah, 20 C . -3''- 

Tre«ti*eontlieLBWofEstoppel, Mh Ed (1890), 239(1892). 

Erereit, *nd Strode’* I.aw of Ertoppel (1884): (4) Bigelow, op. ci/., 6, 6 

C»l)»be, rrinciple* of Estoppel (1888); md (S) Thtyer’s Evidence at the Common Lo». 

E'toppel by r.epreiiontation md Jadtnla 318, eited m Buy Chand v. Sarbuwor Chandra, 

inBnti*bInd.».byA. Catperie. 2nd Ed. (1898). 10 C. W. K . 747 (1006). *. c., 3 C. L. J.. 629- 

bebg the T*goro Ij»w Lecture*, 1893. (8) pji. 07-93 

(2) Steph. Intro.!-. 173. (') Bigelow, op. eil.. 8. 38 
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or IB jm'^arx ; (1) ar.cj trrf'n^Att, opoa tto fc-ntrx in trKtch it wa« pronounced. 

upon tte question whether it «a* a jedement of a donve^Uc or fortim 
Courtdi) Th^ record of a jedrtrent »b rew i«j:crerall_r concludve uporx all 
person.*. In other ca*e*, jofar a* the reconI purports to dccl.\re rights and duties. 

Its material recit.il<i import al'solute reritv fetween the parties to it and tha<e 
who claim under them. The estoppel arising from or fixetl hr the fact enrollwl 
constitutes the estoppel of a judgment. And to the question whether the 
jedgment neces<arilv creates an estoppel, the general answer i<. yes, if it results 
in rrf jydio:.*a ; no, if it does not (3) 

The strict technical doctrine of estoppel hy decil cannot ly* s.iid to exi«t yisterpel br 
ia Indb.(4) Section ll.’» of this act is exhaustive, and the L.iw of Estoppel in 
this Country i« containM in it.(.*0 This species of estopp*'! origmatcil hy virtue 
of that which constituted a writing, a deed, namely, the seal It is to the f.ict 
that the seal was once the mark of authoritv and greatnes.', rather than to the 
fact that it was a seal, or that (.as is commonly said) its use was a solemn act. 
that is to he traced the onrin of the eflect of the instrument a« matter of evi- 
dence. Later the idea gained force that the seal itself. l*csi.les nflorvling 
authentication, somehow imported verity and gave to the instrument to which 
it was appended its peculiar efficacy .(♦'.) Written eandcncc was considered of 
a higher nature than verbal, and where the document was of a fonual diameter 
executed under seal, it was regarded asconclusive not merelv as to the interests 
conveyed, but also as regards matters of recital. The princlpl-’ was that when* 
a man had entered into a solemn eng.igement hydeed under his hand and seal 
as to certain facts he should not W permitted to deny any matter which he h.ad 
BO as?erted.(7) 

An estoppel by deed is a preclusion aj:.am<t the competent p.irties to a valid 
sealed contract and their pnvios to deny its force and elTect bv nnv evidence of 
inferior solemmty.fS) The rule decl.aies that no m.an shall he permitted to 
dispute his own solemn deed. In Indb, howe'er. eon\evanring is of a simple 
and informal character, (9) and contracts under seal have no special pri\ilege 
attached to them, being treated on the same footing ns simple oontracts.flO) 

But while the technical doctrine has no application in this country, st.atements 
in documents are as admissions nlwaysciWcwcc against the parties And the 
admissions may be coHch/siic if they work an estoppel, that i*, if the statement 
has been acted upon by the party to whoni it was made (11) 

The Courts in England and America in recent times appear inclined to treat 
the estoppel by deed ns resting on contract, an intelligible basis upon which a 


(1) Bigelow, op or., 8, 30, 3S . r anti, pp 
369—371. 

(2) T ante, pp. 369 — 371 

(3) T. ib. 

(4) See GolrJda* Gopaldat r rurnnmal Fttat- 
nkhd<iM, 10 C , 1035 (1884) . Ztmmditr Sertmatif 
V. r.rappoCTriri, 2M»d. K C R . 174 (1864). 
I'* The strict technical iloclrino of the l'ngli>)i 
law as to estoppel in the ease of aolenin deeds 
undersea! rests upon peculiar grounds that hate 
no application to the present bonds or the 
other written instruments ordinniil; tn use 
amongst natives ”J Bam Gopal r Blaquim, 1 
B. L. R . O. C . 37 (1867) . Paran Singb t. iofji 
itai. I. A , 403 (1877). DoKidli v KtdarixUK 
Chucltrlully, 7 R. L. R . 720 (1871), Ardor. 
rath Chuckfrbutty v. Donxtlle, 20 IV. R , 352(1873). 

(6) Atnalvnnesaa Khatun T llartndra /.of 
Biwo, (1908), 35 C.. 904 

(6) Bigelou, op tit , 330^ — 332. 


(7) Powmoa r r«yt>r. 2 A * E . 278. 2'U 
rolloct 01 Contract, .5th Ed . 131 — 143 

(8) Pijelow. op nl , 530-332 tSuirman v 
Tnjdor. 2 A * E , 278, 291 

(9) St* observations of I'aul, J . in 

V Ardoraort CiuelrrbHWy, 7 R L R . 72s— 730 

(1871) and are A’rdarsQ't CAHctrrbnPrv s Ibm 
wfle. 20 « R . 353 (1873), and the decls and 

coatrarts of t)ie people of India are to l>e liU-r. 
ally construed. Uanoomait /’raW i .1fas<r 
Babootf, 6 Moo I .A , 411 (Is5b) , Kamiall i'flt 
T A'antfs Aof. I2C . 578 (18x6) 

(10) /fa)a £'<iii6 V /iAudAN 12 M,k>. I. 

A.. 275 (1869). a. c. 2 R 1. R.. I*. C . 111. 
Aum Gopal V. &aqnitTe. ) It I, R ,0 (', -{7 
(1867). Tirumo/ov lUajoia. X Mad. II (’ R. 
312 . 318 (1863) 

(U) r a 31. ante. pp. 2-.H».292, nnd AWA. 
Cinm r. liatadto I’arbtatj/, 0 (’. \\ . K , cctin 
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large class of estoppel is ariai^, namely, that the parties have agreed for the 
purposes of a particular transaction to treat certain facts as true (1) Jn this 
country the technical doctrine is not recognised at all, and a statement in a 
deed or other document can only give nse to an estoppel if the case is one which 
can be brought within the rule as to estoppel by conduct. In some cases, such 
a statement amounts to a mere admission of more or less evidential value ac- 
cording to the circumstances, but not conclusive. In other cases, namely, 
those in which the other party has been induced to alter liis position upon the 
faith of the statement contained in the document, such a statement will ope^ 
ate as an estoppel In this view of the matter, an estoppel arising from a deed 
or other instrument is only a particular application of that estoppel by mis- 
representation or which is the subject-matter of section 115 of this Act ^ 
estoppel, however, in pais, may arise in connection with a deed as in connection 
with any other instrument 

In the case of Param Stngh v. Lalji Mal,{2) the rule on this point was laid 
down as follows : — 


“ If a party to a deed is to be precluded from questioning his solemn act, 
this country. The strictness of the rule of 
If it is to be used to promote justice, the 
. to be enforced must be proportioned ^to 
hich the natives of the country in practice 
bring to bear upon their transactions. What is ordinarily knowm in these pro- 
vinces as a deed, is an attested agreement prepared without any competent 
legal advice, and executed and delivered by parties who are unaware of any 
distinction bet -V ’• . * Ui ’ ' ■' ’+ pp- 

pears to us that :.*.•» i* • . . . 

party to such ••• . ^ • ! • ' 

prejudice of another person, when that other, or the person through whom the 
other person claims, has been induced to alter hts position on the faith of^the 
instrument ; hut where the question arises between parties, or the representatives 
in interests of parties, who at the time of the execution of the instrument were 
aware of its intention and object, and who have not been induced to alter their 
position by its execution, we consider that justice in this country will be more 
surely obtained bj' allowing any party, whether he be plaintiff or defendant, 
to show the truth. As to the cases in which, in order to prevent fraud it may 
be shown that an apparent deed of sale is really a mortgage, see ante, s 92, 
roc. ‘ Evidence of Conduct ’ and authorities there cited. (3) As to estoppel by 
pleading v. ante, pp. 455-56 (4) 

* ‘ Estoppel in pais under the ancient doctrine of the Common Law sprang 
from (i) livery of seisin ; (ii) entry ; (lii) acceptance of rent ; (iv) partition ; (v) 
acceptance of an estate. Aside from the case of partition, only one of the above- _ 
mentioned instances mentioned by Coke, — estoppel by acceptance _ of rent, 
prevails at the present day, and even the character of this instance is widely 
different from what it was m his time Estoppel by the acceptance of rent as 
known to Coke occurred where the landlord accepted rent from a tenant who 
lield over after the expiration of a lease by deed. Such an estoppel depended 
upon the prior existence of a deed ; while at the present day it is immaterial 
how the tenure arose (5) The estoppel by partition was a case of implied war- 


(1) r.ipilow, 'ip. ril , 331, n'dt (II, w* Car- 
ptnlfT V. MUr, S >1. i W , 203. »12. 

(2) 1 A.. ■Xl'l. 410 (1S77). iiut »■ to thu 
pa«P Chtnnrappn pHlnppti, 11 B , 708 (I887| 

(3) fift alw> Ilapuit .Vrnorar^i, J B . 331 

(1R77) ; OojkiI I »/W Boffn/, “ H., 

78 (1881). 

(4) Anil nhii'j'i-nivltra 


B<i«. 11 Moo I. A ,487, 497 {1807). flow 
v. 31h»^ J’fds. ID' M. I. A , 6S1, 6S9 (!870)i 
Kruhfn I’rta v Pudir. Lnchan. 6 \V. R i 2” 
(186fl); namja^farii y. A'r»V«a, 1 H. C^. 
72 (1862): Boyol Jniro; t, Khal/iv Ladhn, 1- 
Bom H C.97. , 

(5) RigHo*.op.«0.. 4.S4: «e Act IV^f 1S8- 
(Trunifir ot rroperty), *• 110. 
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ranty. In the ca«c of n partition of l.an(I<li3’urit of pnrlitinn n to-t(>nnnt<i the 

law imported n warranty of tlie romtnon title, aikI held it to he incompatihle 
with their duty to each other for either to bivoiiie demandant in a .suit to 
recover any portion of the lan<l h\* n parainmint title and tliu« to place him?clf 
in anf.agoni«m to hi» co-tenants. X*> tenant nfter partition could Fct up nn 
ndver«c title to the portion of another for the pnrpo-e of ousting him from 
the part which had been partitioned off to him (1) Iji this country the 
question whether there is nn estoppel h\* reason of partition will depend, in the 
case of a partition liv decree, upon the question whether tliere is nn estoppel 
by judgnicnt or rrt vidtcfttft ; (2) and m the case of partition by act of parties 
whether there is iin*Wrthe circumstances micIi nn estoppel hv nKreement or l>v 
• ' ' -'•-•'ctionlir»,prt«f (.1) In ndchtion to the above 

‘ ■ • • now cliieiK* of historic interest only, there 

■ ' • “Indeed the estoppel in pnis 

of the present daj* has grown up entirel\*aincc the time of Coke, and embraces 
cases never contemplated in that character h\* him or by the lawyers of even 
much later times, though the old lines arc often visible in the newer patliwavs ” 
Estoppel in pfli's ncconling to the modern sense of that term, has been said 
to arise firstly (a) froni ayrrthirvt or contract \ sreomUy (1) independently* of 
contract, from act or conduct of $titsreprc<entntion which has induced a change 
of position in accordance • • • . - • .party against 

whom the estoppel is nllc 's (o) all eases 

in which there is nn nctu: n.s settled, so 

that it must stand specifically ns agrcoa ; and (t*) all cases m w JiJch nn estoppel 
grows out of the performance of the contract by operation of law Estoppel by 
contract does not include cases of estoppel not arising by or by virtue of the 
contract itself, though arising in the course of the contract , if the estoppel is 
not part of the contract itself or of its legal effect, it belongs to the next head. 
White there can he no estoppel by agreement where the justice of tlic case docs 
not require it. such nn estoppel may be found to exist where there is nn agree- 
ment cither express or to be implied from the conduct of the parties to, or the 
nature of, the transaction itself, which justice requires sliould be enforced The 
question of the existence of such nn estoppel must be dealt with on broad grounds 
of legal principle irrespective of whether there may be a decision in point or not. 
The question in each case is — is there an agreement on w hich an estoppel should 
be justly founded.(4) Sections 116 and 117 afford instances of the estoppel 
by agreement, but they are not exhaustive of it (5) As has been well said. 


(1) Pigplow, op «i/ , 400— 111. In the caw of 
partitiomapouby contryance betaom th« par- 
tiea there appears to be no estoppel apart from 
recitals, unless there is sn express warranty 
And the rule itself has been subjccte.1 to some 
qualiUcation ib., 410. 

(2) As to the conelusweness of partition-pro- 
ceedings. see Mu»4amul Oodta v. Bhopal, 3 Agra 
Bep , 137 (1868), Ghattti Khan r Kulloo, I 
Agra Rep , 152 (1866), 5AitTOm i A’oroyoa, 5 
B., 27 (1680) ; Lakihmon Dada y liamehandra 
Anfo.BB ,48(1880), Konntrarv Ourrav, 5B, 
689 (1880). A’lfo Ramehandra v. «7on8<f Ballal, 
10 B., 21 (1885), Sadu v Ba.ra, 4 B. 37(1879). 
Ananta Balaeharya r. Damodhar J/alunif, 13 B., 
25, 31 (1888); Kmhna Behan v. Brojtewan 
CAouxf^roai, 1 C , 144 , 2 I. A , 283 (1875), ffa. 
jah 0/ Pilapurv. SiHyaOani, 12 1. A, 16 (1884); 
VtnlaJadn T. Peda yintayamma, 10 SI., 1& 
(18S6];SSe>i lloMUin r. ASeii Jltuvnd, 18 
W, R., 260 (1872) ; //ort A’aroyaa t Canpatraa 


/>ny>, 7 n .272 (1883) . A'lrf^ Chundtrv. /laaufA 
A'oM, 10 f , 07 (1883). and Cnipersz, vp, ei(. 
3S6-389 . vbere these casex are cited and consid- 
ered and Chothey Sinyh \ Jolt iSiayil, p. 
(10118). 31 A . 73 

(3) Of Creearfer t’Auai/er \ Troylokha Kath, 21 

1 A . 35 (1892) Anonta Bnlacharya y. Dam... 
dhar Jlatumd, 13 B., 25 (1888). 5rima/t 

jSaHiaioaa y JfoSenifrB A'a/A. 4 B. L R , I*. C , 
1«(I869) Caspiraz op of , 77. 78 

(4) Rup Chand >. SorJiefimr Chandra, JO 
C W.N, 747 (1006). s c ,3 C’ I, J .629. 

(5) id Mr. Bigelow describes the estopjwl 
ot Irnaot and licensee of land as an instance of 
estoppel growing out of the performance of the 
contract by operation of law (Bigelow, op. eif., 
606, 642) The estoppel of a bailee and other 
bccDece is analogous to that of landlord and ten- 
ant (tS ,454, 648. 652). The jtitoppel in respect 
of negotiable instruments is also an instance 
of catoppei by contract, bnt in this instance it 
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some transactions there are wluch are so obviously based on a conventional 
state of facts that for that very reason the parties never in practice come to 
any express agreement about them at all, and the estoppel is but the carrying 
out of what theparties as honest men must have intended if they thought about 
the matter at all at the time they made their bargain (1) The parties are 
deemed to have dealt -with one another on the basis of their rights being regu- 
lated by a conventional state of facts. The tenant and licensee and bailee 
obtaining possession are taken to accept it upon tbe terms that they will not 
dispute the title of him who gave it to them and without whose possession they 
would not have got it The act of acceptance of a bill of exchange amounts 
to an undeitaldng to pay to the order of the drawer. Though all are instances 
of estoppel by agreement, the precise terms of the agreement and thereloie of 
the estoppel may vary according to the nature of the particular transaction in 
each case (2) Another instance of such an estoppel (which however has not 
been provided for in the Act) is the estoppel of a person taking possession under 
an instrument whether a will or deed inter vivos. Where such taking is in ac- 
cordance with a light which would not have been granted except upon the 
understanding that the possessor should not dispute the title of him under 
whom the possession was derived, there is an estoppel. This occurs where 
several persons take limited interests under the same instrument. In that 
case a party cannot say that the instrument is valid so as to enable him to take 
under ft, but is invalid as regards the interests of those m remainder who claim 
under the same instrument (3) And a person holding land under a deed or 
will, which, however, does notoperatein law to pass the land in question, cannot 
by such possession for more than twelve years acquire an interest in the pro- 
perty ditlcrent from that which he would havo taken if the deed or will had 
been valid and opcrative.(4) Whether all the cases here referred to under 
this head ought to be called estoppels is a matter of doubt. 

Secondly : The next head, whichcoustitutcsan important addition in recent 
times to the law of estoppel, embraces the class of cases known and described 
as estoppel by conduct of misrepresentation , the estoppel arising without 
regard to contract, or rather the fact to be taken as true not being necessarily 
or ordinarily tbe subject or the effect of contract. This estoppel is deSlt witi 
in section 115, -post 

Besides these two classes, the name of estoppel has been extended to a 
variety of cases which arc not estoppels at all ; in some of these cases there 
may perhaps be said to be a Tuasi-cstoppel ; in others, the word is merely used 
as equivalent to ‘ ‘ bar,’ ’ in others, it is an entire misnomer ; the free use of the 
term “ estoppel ” in such cases giving rise to confusion and misapprehension 
of the real legal character of the act or declaration which is to be considered.(5) 

This Act deals with the subject of estoppel in pais in sections 115-117, but 
docs not in terms preserve the above-mentioned distinction between estoppel 
by contract and estoppel by conduct. The rules contained in sections 116 and 
117 have been described as instances of the estoppel by contract. Other cases 
which hav ’ • , » . , , , 

the purvie ‘r to what 

has been and fast 

distinctior , _ ^ , the law. 

Estoppels m the sense in which that term is used in English legal phraseology 


It diml to arn*" “ upon tonif f«cl sprerd or 

auratUto U- true ” (iJi.i 

(1) Jlyp T Harbttvor Ckaitira, 10 C 

X., 717 (lOi'S) eitmg »ith approTal C»lutbe 

on l>tripppl. 12, m. 

(2) Bup Cbani T. .S'l^rhfiimr CMandra. tupra. 
(11 Id. /WMn V. Fih]>ra>J, 1 Ch D (1897), 


HOjSOi D (1807). 89,i?Mrdv. Uonrd.Uti. 
0 Q B , 18 

(4) finjah Vtnlal.iNcraunha .ipjoltaay.ltoi'’^ 
Svrtnam Gopnla How (lOOS), 31 M, 221, 
aral Da/Ion V. FitsGtraJJ (1897). 2 Cli. D, 8«. 
(3) Bet Uigolow, op t>l.. 4-iX 438 
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are matters o( infinite varictv, and arc h)* no means confined to the subjects 
dealt vith in this Cliapter of the Acl.(l) 

In the ca«e ol the G<it\^rA Mnnufoctuting Co. v. Sour\ijmuU(2) Garth, C. J., 
said: — “ It has been further contended by the appellants, that sections 115 
to 117 contained in Chap. VIII of the Evidence Act lay down the only rules of 
estoppel which arc now intended to Ik* in force in IJritish India ; that those 
rules are treated by the Act as rules of endcncc ; and that, by the second sec- 
tion ol the Act, nil rules ol evidence aro repealed except tbo«e wliicli the Act 
contains. But if this argument were well founded, the consequences would 
indeed be serious. The Courts here would then be debarred from entertaining 
any questions in the nature of estoppel which did not come within the scope 
of sections 115 to 117, however important those questions might be to the due 
administration of the law. The fallacy of the argument is in supposing that 
all rules of estoppel arc also rules of evidence. The enactment in section 115 
is, no doubt, in one sense, a rule ol evidence. It is founded upon the well- 
known doctrine laid down in Ptelard v. and other cases that where a 

man has made a representation to another of a particular fact or state of cir- 
cumstances, and lias thereby wilfully induced that other to act upon that re- 
presentation and to alter his own previous position, he is estopped as against 
that person from proving that the fact or state of circumstances was not true. 
In such a case the rule of estoppel becomes so far a rule of endence, that e\*i- 
dence is not admissible to disprove the fact or state ol circumstances which was 
represented to c.vist But estoppels in the sense in which the term is used in 
English legal phraseology are matters of infinite variety, and arc by no means 
confined to the subjects which arc dealt with in Chap. VUI of the Evidence 
Act. A man maybe estopped, not only from giving particular evidence, but 
from doing acts, or relying upon any particular argument or contention, which 
the rules of equity and good conscience prevent his using as against his oppo- 
nent. A largo number ol cases ol this kind will be found collected in the notes 
to i)oe V. Ohicr(4) and whatever the true meaning of the second section of the 
Ei'idence Act may be as regards estoppels which prevent persons from giving 
evidence, we are clearly of opinion that it does not debar the plaintiffs in this 
case from availing themselves of their present contention as against 
the defendants ” 

So parties will not be allowed to vTiry their cases on appeal by recoding r 
from admissions made in tbe Court ol first instance{5) and may be estopped . 
from appeahng by reason of an undertaking that they would not do so.(6) 

ivi-—. - -- J j-i-i-. /— bound himself not to contest the 

was held that as he'had obtained time 
. he was estopped from saying that he 


0) 5 c . 069. ois, eia usso) 

(2) Ganjtt Jlanalatlurins Co. ▼ .SourntmuW, 
SC., 669(1660) . andsi-eJanali.lmrTialr. Sana- 
Mhammal.T lUd U C R , 263 (1871) 

(3) 6 A A. E , 409 

(4) 2 Smith. L C . 8th Ed , pp 773 rt toj. 
Ste Ca«pcr»i op tit , 239 — 262 

(8) ilohxma Chvnitr y Ham Ktsftort, 15 B 
L. R ,142, 23W R , 174 (1875), D<io;» Ooyajv 
y.GodalharGodtbhai.SEom U.C R,2S(1865). 
Strati/ y B/ate, 1 JI *\V,168. Xidha Choie. 
dhry y. Hunda Loll, 6 W R . 289 (1886) . Doe 
d. Child T. Hot, IE 4 B., 279, Mottchand y. 
Bodal-Aai, n Bom. H. C. R.. 186 (1874). fluret. 
har Mookerjet y. Haikishen Sloolerje', 23 IV. R., 


281 Ua'S) . Eaxodol A'Ada v SAr>aht BAooavn, 
BO 1.. 14 . 1 17 (18SI) etyCopalSahu t Joyram 
rrirary, 9C L R. 402 (1831) 

(6) Atnetr y dlaharanee Inder/eel, 

14 Uoo I. A. 203. 9B L R . 460 (1871); 
Anaal 2J*t t- Aeibyrntr 4 Co , 1 A . 67 (1876) ; 
Protap Chmnder y. Aralhmn, 8 C . 455 , 10 C. L. 
R, 443 (1882), Hahir Das y. Xobin Chunder, 
29 C , 308 U901). See kUo r.Mii. t Allorney. 
Gtntral,!. R.SP C,8I6. aod Hajmohan Got. 
tain y. Gout J/oAm. S Moo 1. A , 91 ; 4 IV. R , 
F C, 47(1689). whrnMtwatsaul that a daoree 
ofanApprUaleCourt obtained after a compromise 
and an agreement not to prosecute an appeal 
was an ad jndicatKm obtain el with (rand. 
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was not bound by his agreement (1) And in another case though it was held 
that there was strictly no estoppel where in an application to execute a decree 
whicli provided for no interest the decree-holders put in a prayer as to the 
award of interest, and the judgment-debtor, accepting his liability to pay this 
decretal debt as well as interest, obtained from time to time adjournments 
from the Courts to enable him to pay the amount : it was held that the judg- 
ment-debtor could not at a later stage of the proceedings dispute the item of 
interest, and was bound to pay interest from the date on which he admitted his 
liability to pay interest.(2) Estoppels may also arise out of the compromise of 
legal claims pendente Where a Court has in fact no jurisdiction to 

entertain a suit or application, the consent of the parties thereto cannot give it 
jurisdiction. Where a person filed a claim in execution-proceedings in the 
Small Cause Court and thereafter when such claim was disallowed brought a 
tegular suit in which it was held tliat that Court had no jurisdiction to enter- 
tain the claim, it was also held that the plaintiff was not estopped from saying 
that the Small Cause Court had nojurisdiction to deal with the matter because 
under wrong advice he originally filed a claim in that Court (4) In, however, 
an earlier case, where a plaintiff put the Subordinate Judge’s Court in motion 
to execute a decree and thus submitted himself to the jurisdiction of that Court, 
.it was held that the plaintiff was by his own act estopped from saying that the 
same Court had not jurisdiction to retrace its steps by directing a refund of the 
sum realized under the order for execution, and to replace the parties in the 
position which they occupied before the irregular execution was bad (5) The 
mcTO fact of a plaintiff in a suit for ejectment in a Civil Court having on n pre- 
vious occasion applied to the Revenue Court for the ejectment of the defen- 
dant, would not estop him from asserting that the defendant was unlawfully in 
possession, that is, as'a trespasser (6) 


(1) Ultam Vhan^ra % Khftra Nolh. 29 C.. 
077 (lOOn. 

(8) JVurai/rtBV.fiavi. Sllom I.. K . 4n(l')04). 
(8) Civ. Vp, CwIp, O. XXllI, r. 3, p J03« ; 
RnitanAtij Lalji v I’onrMt, 7 B , 304 (1883) i 
Karupitn ^ . Ilamatami, 8 M.. 482 (1685) . Appa^ 
tnint T. Mitntkam, 0 M., 103. Ilara Saiidart > 
Avmar U C., 250 (1886), Gotul 

tlat JiuIMin Co. Seolt, le B , 203 (I89I), 
Kalhj Naiilh v> /taje<01o(Suii Jllozoomdar. 2 fnd. 
Jut.. N, 8 . 343. 122 (1887). 

Ckalltrjttv U’aljonrf Co, 2 Bourho, 103 (laaS) 
Sehlly T iorj DonJonalil, I.. R , 8 Ch D , 658 . 
Vrytr V. GrAUt, L. R., 10 Ch. D . 034 : /Wm' 
Just, I,. R , 3 Ch D , 177 , Rojtndra Naratit 
V. Ilii'ii Gol»iid, 2 M. I. , 181 (1839) . «r» Gaj. 
ajmlhiv Srt Oaiapathi, ISSIoo. l.A , 497 (1870) . 
Ghnlauh Kottnvarie v. Ethur Chatiiltg, 8 Moo. 
). A . 447 , 2 W. R , r. C , 47 (1801); Citm. 
luBitlh V. Vtugunai, 18 M., 1, 7 (1894) {sa to 
w&ivor, SCO ZlitnriaflalA ,8rima T. Vnnoda Soon, 
durrit, 6 VV. R.. M>*e , 30 (1866); SAiialmjaga 
y, Naj'ilmjaya, i R, 247 *1878) , JanltAmmaf 
V. A'atnalofAommol, 7 Stail. K. 0. R., 203 (1873) 
ftljsrwloiimpnt: Man Oohind v. Janlcc iCaa, IV. 
11. , 1864, 211 ; fta to agr<vm<nt» eoitrM eartUM 
eitri'z. ■«'« SadatiM tiUai v. Kamotmja PtUat, 
13 R. 1.. I’v., 383 j /’i*ant y. AUoratgAJtnmd, 
L. R.. 4 1*. C., 610 ; Shto Gelam y, Btat Provid, 
6 C., 27 (1879): OiaaftaolA Sin t. CaParAipii 
Poi. 14 B. I- u.. 287 (1874). 21 W. R.. 310; 
Stoirdl y. EdUnj*. I A.. 350 (U77): tlcbi Am* 


V Ooknl I'raxiJ, 3 A , 688 (1881), Aam(aM»« 
As. %. Aoafaur Afli.6A.,623 (1884) } it bftsbWQ 
h<-itl that a tompromiso whieh docs not lUpeP’ 
aede tha dfcrw u no bat to tbs enforcemsot e( 
Iht original decree , UtrWta VenlamiTia T. Itona 
A»65«My«d«. lil.. 387 (1878). Ganjay.Mirti 
Dhur. 4 A., 240 (1882). Lala/al Husain >. Had- 
thaS llusem (P C ). 8 0 C., 143 . Malla AeW' 
V. AiK-n Kalha Aerfi/i, 15 M. L. J , 494. 6e* 
CaspCTssop eil , 252 — 262, »hcre thcBi- e»»i» “pp 
cliacuased. 

(4) Peno Mali v. Adhor Chundtr, 4 C. U . N., 
470 (1900) J 3 C. \V. N , 691. 

(5) Govind Vanam \. Saihnram Ramfhandra, 
3 B , 42 (1878) , dueenting from OaneA Dap r- 
Saihnram Ramchandra, 1*. J , 1877, p. 227. See 
also Ojfnn Chundtr v. Durga Churn, 7 C , 318 
(1881), m which It was objected that partition 
procecilmgs could not W taken in cvcutionof 
adeerre and that tht Court was in error m ap- 
pointing the Amm as commissioner to effect parti- 
tion, 1 . 306 ot the Coda referring to “ Commis- 
woners" in the plural. Pontifei, J.. however. 

held that the Order of tho Judge was 'Sithinthe 
meaning ol the aeetion 396 of the Code. It 
may also well bo that opart from question 
ot jurisdiction B person who ha* acquiesced fo 
proceedings may bo estopped from calling them 

ra question. 

(6) Zal.fda ti.het v. Shen Charan. 22 A-. •»» 
(1890). 
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ror«nns i\i!l not Ito ppr:iiittc<l to tat»e up inconM^lfnt positions (1) So in 
tlic ca«o first citrd, wliirli was a suit ii]>on a mortgapr, llic defendant contended 
that the fniit was prema.nrc and the Court ncrcptwl that view. The plaintifi 
again sued and the defendant pleaded limitation, Init it was hrli that it was not 
open to him to rai'C the defence. Where a plaintilT, having obtained a decree 
against one of two defendants, aequiesred in that decree, hut the defendant 
judgment-debtor appealed, inahing the other defendant nl«o a partv to his 
appeal, s\itli the result that the plaintiff's suit wasdjsmissed, it wasliefdthat it 
was not open to the plaintiff in second nppeal to contend that the Court below 
should have made a dcerec against that defendant «itli regard to whom he had 
acquiesced in the dismissal of lus suit (2) 

Nor will a party he permitted to approbate and reprobate in respect of the 
same matter.{3) Where a person nHowejf execution to proceed for nearly a year 
without objection, having tw ire obtained a stay of sale on tlie plea that he would 
satisfy the decree if tiir.e were allowed, and having approbated the execution- 
proceedings by payment of part of the debt, induced the creditor to grant time 
lot payment of the balance, he w-as held estopped from saying that the dcerec 
was incapable of execution against him.(4) Hut in all cases it must be shown 
that there really exist thn-.e conditions which arc the essentials of an estoppel. 
So to petition for the postponement of a sale in execution of a decree is not an 
intentional causing or permitting the decrec-hotder to believe that the ]udg» 
meat-debtor admits that the decree can be legally executed (5) And where a 
son, against whom a suit ought to have lieen instituted, conducted on behalf of 
his mother a suit wrongly brought against her, knowing all the time that he and 
not the mother should liavc been sued, but there was nothing to show that it 
was by reason of representation or any conduct of the son that the plaintiff was 
led to think that the mother was the right person to be sued, it was held that 
the decree in that suit was not binding on the son, and did not estop him, in a 
subsequent suit against him, from contesting the validity of tliat decree. (6) 
Parties may by conduct of waiver in the course of a suit preclude themselves 
from asserting the rights winch they have waived (7> The plaintiff in a suit 
brought in forma vaupens died, but in ignorance of her death the Court passed 
a decree in her favour The defendant appealed, making respondent to his 
appeal a lady wliom he alleged to be the legal representative of the deceased 


(1) 3lut>l, Elaloonfa \ KhnndLar 

21 IV., 171 (1871) . Bn) [ihnoiun r. Mahadto 
thbey, n W K 422 (1872) , Dole* J/w<r v. 
Munjuriltha.ZC L B , 208 (1878) SonBot/u* 
V. Imamoodjtin, 24 W B , 273 (1875). Salyo~ 
bhama Darter. KriihnaChuititr,^ C , 55 (ISSO) 
Where a dofendant allowed without objection • 
purch&s-r of & plaintifl’a intrrost in thn suit to 
Substitute bis name on ths record ho wasostoppril 
from contending that the suit had abated Bir 
Chandra v. Bhann Dhar. ^ B. L. B.. A C.. 214 
(1869) ifanpal v Sahib Bam (1905), A U 
N*. 94, 27 All. 644 (F B.) Aaa«A> Bam y 
Badda (1906), 23 !>. L. B 

(2) Lohre v. Deo Dane (1907). 30 A.. 48, Far- 
tand All Khan BismiUah Began (1901), 27 

(3) 8cc A'rxlo Jndro v. //iironiONee Daetie, 
L. R , I I. A., 84, 88 (1873) . Jinp Chand \ Str- 
Itmear Chandra, 10 C W. X , 747 (1906). a. e . 
.1 C. L. J., 029. ** It la a aound prmciplo of law 
that aa between the aame litiganta a dr-fendant 

W, LE 


cannot defeat iIh claim of thepKintifl by a plea 
nrgoticmg a contention aucccaifiilly adcanced 
by him in a formtr auit, if he thereby approbates 
and reproliatcs." Varajlal Salol v. Bhaiji A'a 
yanfoa, 6 Bom |« It, 1103 (1904) Sec Coten/ry 
T Talihi Pathad. 31 C . 822 (1904) 

(4) Vartntrg \ Tvlehi Ptrehoil, 31 C,, 822 
(1904). 

(5) M\na Konaan \ Juggvl Setam, 10 C., 
196 (1883) . a.r , I. R , 10 I. A., HO . 13 C. L. 
It , 385, tie Jfiwst. Oorfey t J/««omal Ladoo, 
13 Moo. I. A , 681 (1870) , Ktulon t Liddiard, 
12 Q B., 92S Set al«o aa to pciitiona for post- 
ponrment Girdhan Singh t llarJeo A'aroia, 
3 1 A, 230 (1876). diaTinguiahcd m Thakoor 
JIaktabv. Lerhmand Singh, 7 C , 013 ; 9 C. L. R., 
398 (1881) 

(6) Jlohan Iktr v. XiHomul, 4 C. W. K., 2S3 
(1899). 

(71 Janah Amnai t. Kamala/hammal, 1 3tsd. 

II C. B , 263 (1873). 
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(plaintiff. On this appeal an order was passed by consent of parties sending 
back the suit to be retried on the merits as between the defendant and the person 
nominated by him as plaintiff, and it was so retried and a decree was again 
passed in favour of the plaintiff. Held that it was not thereafter open to the 
'defendant to object that there had been no enquiry into the right of the repre- 
sentative of the original plaintiff to sue as a pauper.(l) In the undermentioned 
case, a mortgagor was held to be precluded from raising the objection that 
the sale of the mortgaged property in execution of the decree in the mortgage- 
suit was invalid by reason of the decree nisi not having been made absolute, 
if such objection was not ra'- ’ ’• "" - 

can be no estoppel arising oi 
appears on the face of the 

ance of law, which both parties must be presumed to know.(4) A person can 
be precluded by his conduct from objecting to an irregularity in procedure 
which he himself invites.(5) 

Generally as to admissions made in the course of judicial proceedings, see 
note bclow.(6) 

The law of estoppel in jHits by misrepresentation ‘ ‘ received in England its 
distinctive enunciation and form with the leading case of Piclard v. Sears, {!) 
a case which bears much the same relation to this part of the law of estoppel, as 
that of the Duchess of Kingston(8) does to estoppel by record. The doctrine 
had indeed been foreshadowed and applied in a few of the earlier cases ;(9) but 
Piclard V. Sears was the case in which the doctrine of the Court of Chanceiy 
was finally adopted. ”(10) ” Prior to the passing of this Act in 1872, the doc- 
trine of estoppel by representation was enunciated in various forms by the 
” * hostile to its tcclinicality.”(ll) Since 

that da >ea interpreted by many Indian deci- 
sions w ^ ^ ho notes thereto. The Pri^ Council 

ited by section IIC, in 
which IS to be regarded 
estoppel by misrepre- 
sentation. 

• The boundary line lietween estoppel and breach of contract is often apt to 
be obscured, but must not be confounded. For one and the same false state- 

law I) clear that where one by his words or con- 
durt wilfully causes anothtr to believe tho exist- 
ence of n certain state of things, and induces 
biRi to act on that belief so as to alter hw 
own previons position, the former is concluded 
from averring against the latter a different st.st* 
of things as eai»tmg at the same time,” per 
Lord Denman. C. J.] It will bo observed from 
the remarks in the test that the cases anterior to 
1837 will be of littlo practical assistance on this 

branch of the low Tho principle was stated more 

broadly by Lord Denman m Gregj v. UVfs, 10 
A * E , OO, 97 (1839) , both eases were follo«ed 
by Ersemnn v. Cools. 2 Et. K . 651 (1849) 

(8} V BBfs, s. 40. 

(9) //sans V. Eojers, 9 B 4 C77. 688(18.9). 

Crores v A’ey, 3 B & Ad , 318 n (I83J). Se> 
remarks of Erie, C. J . m Whit x. Cf«"ir*. » 
C.B.N. S, 229(1881) ‘ 

(10) Bigelow, op Cl! , 658 
(It) Cn*i>criz, op. ft.. 41, 41. 

(12) L. R., 19 I. A , 403 , 200 (1892) 


(1) Aibar ffusoin v Aha Bibt. 25 A., 137 
(1902). 

(2) Gunindra TroMd X. Bai/nalh Gtvyi, 31 C 
370 (1903). 

(3) Tara Lai v. Sarobar f,injh, A C. W. X 
533(1899) 

(4) OuruhnjasvoTm v A'amofoisAmomma. 18 
U , 68 (1894). 

(5) Timmano r. Putobbala. 2 llom L IS , 91) 
(1890). 

(0) Tu-erdie v J’oornn Ohuadtr, 8 W It , 12S 
.(1867): CtiaBau x, Juana Aev, 2 Mad If C. 
R.. 31 (1804) . ValM,b DhaUe x. Bama. 9 Bom. 
n. C. R , 65 (1872) Bte Casprrsr, op. etf , Oi. 
XL where the subject is discussed, the conclo* 
siveness or otherwise of such admissioat being 
treated as refernbk- to the general rule ot saloppel 
by condoct, which is explained in the notes here, 
in to S. 115, post. As lo cstoppi by pleading, 
see lAnomonry Dahta v. Donrga rntiad, 13 H 
L. R. 274, 276 (1873): lurAisM Ctamder x 
Keh Churn, 19 W. R , 202. 207 (1873). 

(7) G A. 4 K.. 409 (1837). I” Bnt the rale of 
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mcnt may well be a deceit ami a breach of contract ami capable of operating by 
estoppel. Tlic'e po^«ible qualities of a false representation are not mutually 
exclusivc.fi) A false representation must operate in one of four ways if it is to 
produce anv legal consequences: (o) It may l»e a term in a conlracl in which 
case its falsity will, acconling to circumstances, either render the contract void- 
able, or render the per«on mating the representation liable cither to damages 
or to a decree, that lie or Ids representatives shall give cflect to the representa- 
tion. The common ca«c of a warranty is an instance of a representation form- 
ing part of a contract. (1) It may operate ns nn e*lop}>el preventing the per- 
son making the representation from denying its truth, ns against persons wliose 
conduct has been influenced by it. (e) It may afTord a cause of action in tort 
for deceit, (d) It m.ay amount to a rnwinaf offence, A false pretence by 
wluch money is obtainetl is nn instance of a representation amounting to a 
crimc.{2) In the first and third inst.inees the representation gives rise to a 

— •_ *1 - _ii •. — » ♦ institution of criminal 

of evidence wluch precludes 
previously made by lumself 
or the conventional st.alcment of facts upon the li.isis of which nn agreement 
has been entered into An action cannot be founded upon nn estoppel winch 
is only important as being one step in the progress townnls relief on the hypo- 
thesis that the defendant is estopped from denting the truth of sometiung 
wluch he has said. One party is assisted to relief owing to his opponent being 
estopped from denying the truth of something which he h.as said or done In 
' . * ’ * ce. and by preventing cither 

act allogeii, becomes cfTcctive 
• , . • or by nnniliilating and des- 

tro}*ing it. Estoppel is effective where an action must succeed or fail if the 
defendant or plaintiff is nretented from disputing a particular fact alleged; 
for example, if an assign of A sues A's trustee to recover tlie fund assigned, and 
the trustee is prevented from denying its existence in his hands Or, in the 
converse case, an estoppel may be a defence , as if a joint stock company were 
to sue a share-holder for calls and they were estopped from denying that the 
Hhates w ere paid up, their action would fail (3) 

Referring again to the classification of estoppels under English and Ame- 
rican law, it will be observed that the only classes to which the Act expressly or 
impliedly refers, arc the estoppel by record or judgment (sections 40-^1), and 
the estoppel in pais in its modern forms of estoppel by conduct and ngreemeut 
or contract (sections 115 — 117). These latter sections do not enact anything 
different from the law of England on their subject-matter, (4) and moreover, 
are not, as already observed, exhaustive of the law of estoppcl.(6) It is not 
here possible to enumerate all the cases in which cflect has been given to estop- 
pels m English Courts, nor to minutely classif}’ a branch of the law which is not 
only of recent but of actu.al present growth As cases of difficulty from time 
to time arise for determination, recourse must be had to the large body of deci- 
sions which exists on this subject in England and America, as also m this 
country, some of which will be found collected in the notes to the following 
sections 


(1) Pollock on Contract. 6th Ed , 803— 506 

(2) Scedl*r»on T J/odiwon, L. R, 0 Exch 
1) , 293, 296 : & representation which influence# 
the conduct of a person to whom it is made is not 
legally enforceable against the person ti ho make# 
It unless it operates either as a contract or as 
an estoppel. 

(3) Low T. Bourtrte, L. R., 3 Ch , 82 (1891). 
«« Caiperir, op. tit , 4, 28—30. 


(4) Ser Sarai CAundtr e Gvpal Chundtr. 19 I. 
■% , 203, *0 C . 290 (1002). the Indian leading 
case on the sabject of Estoppel 

(5) CaitTM Jlanulaclunnj Co. v. SourujmuU, 
8 C., 669 (1880). /tup CAand T. Sarbetuvr Chan- 
dra, 10 C \V X . 747 (1906) , s. c.. 3 C. L. J., 629. 
bnt Be« Atmatimf4t2 KAatunr. Ilartndra Loll 
Bitirax (1908). 3S C.. 904. 
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Estoppel 115. V\nien one person lias, by his declaration, act or omis- 
sion, intentionally caused or permitted another person to believe 
a thing to be true and to act upon such belief, neither he nor his 
representative shall be allowed, in any suit or proceeding between 
himself and such person or his representative, to deny the truth 
of that thing. 


lUuslrahon. 

A intentionally and falsely leads B to believe that certain land belont's to A, and 
thereby induces B to buy and pay for it. 

Tile land afterwards becomes the property olA, and A seeks to set a«ide the sale 
on the ground that, at the time of the sale, lio had no title. He must not be allowed 
to prove hi3 want of title.(l) 


Principle —The principle upon which the rule of estoppel rests is that it 
would he most inequitable and unjust that if one person, by a representation 
made, or by conduct amounting to a representation, has induced another to act 
as he would not otherwise have done, the person who made the representation 
should be allowed to deny or repudiate the effect of Ins former statement, to the 
loss and injury of the person who acted on it.{2) 

IS. no, 117 {Esloppfl of Unant, lictnste, acerptor, bnihe). 

Bigelow’s Treatise on the Law of Estoppel, 5th Ed., 1890 { Everest and Strode’s 
Law of Estoppel (1884); Cababe, Principles of Estoppel (1888) ; Estoppel by re- 
presentation and Itca Jtidtcala in British India, by A. Caspersz, 2nd Ed. (1896). Su 
also gener.al text-books on Evidence sub roc. “ Estoppel.” 


COMMENTARY. 

■ee®aon^ A general classification of estoppels and a short account of their position 

• in the law of evidence has been given in the Introduction to this Chapter, to 
which reference should, if necessary', be made. In dealing with tliis and the 

‘ ’ ot e.xhaustive 

evidence ;(3) 
lections enact 

' ■ ^ he subject of 

estoppel. Cases of estoppel may therefore arise which are not within the pur- 
view of these sections at all, and those which are within such purview will (in 
the absence of an authoritative ruling of the Courts of this country) be deter- 
minable upon the principles which regulate English Courts, and which arc to 
be found embodied in English decisions.(5) 


fl) Rn- pnJhtij Lai x PraJtaJ, 7 A , 

SOI .let IV ot ISSC. *. 43. and cbms 

cited j’Oft in notes to paragraph ** ileclarafina, 
Afl, Omirtioit ” When a person haMnga limited 

interest, namely, a sub lease, granted aprrpctaal 
lease and afterwards ao|uired the proprKtary 
right, be was held estoppel] from disputing the 
perpetual lease. A'uru Chatihi x. Jamh Ptramt, 
I N..\V. r. Rep., 163. .See.'yerfAairer T. Ifttra 
i'layJ. COM'. R .231 (1873). 

(2) Sarat Ckandtr r. Gojtal Ciumder, 19 I. A , 
203, 218, 216 (1832); see Ctlistn Bnmk x, FirH 
S'aiiaan: Pant, I. R.. 6 E. A I. A.. 382, 36U. 


(3) Bonjta 3lanvlnrlunn-j Co v. Sourvjnwtt, 
5 C , 663 (1880) ; t. nn/e, p. 750 

(4) Sara! Chundn v. Copal Chnadn, 13 I. A . 
203, 215 (1802) ; s. c , 20 C., 238 (“ The h amed 
Counsel who argued the present case on either 
side were agreed that the terms of the Indian 
Ertdencp Act did not enact as law in India any- 
thing different from the law in England on the 
sobject of estoppel, and their I.or\lships entirely 
adopt that \iew.”l 

(8) American decisions, though not of cour^ 
of authority, may, In so far as Amencsn faw » 
founded upon English law, also ho referred to ss 
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Tills Fcction ilcals with rstoppols by ** rrprfsontfttion,” or “ niisroprc- 
sontfltion,” tlint term incimliiif; both express nml iiiipliod statements. It 
may be described as estoppel by ** misrepresentation for tlioiiph in strict 
legal theory the proposition that the representation must be untrue is pro* 
bably not essential, and the person is none the less lioiind to admit a fact because 
it is true: still in practice the doctrine only obtains legal significance when 
there has been a wii.'/codnij, or in other wonls when the admission exacted from 
.1, by reason of his conduct, is of facts which are not capable of actual proof. (1) 
It is not necessary that there should he an express statement ; whatever word, 
action, or conduct conveys a cle-ir impression as of a fact is embraced in the 
term. Indeed the term pract ically includes silenee in certain cases, for silence w here 
one is bound to speak is onlinanly equivalent to an admission of the fnct.(2) 
And so the section .speaks not only of declarations but also of acts and omis- 
sions. As it is immaterial in w hat /orm the representation is made, so it be a 
representation, so also is it immaterial to know what tlie motifc or the stair 
of InoKlrdgc is of the party making the representation. The main determining 
element in Cl cry ease IS not the motive or the state of knowledge of the party 
estopped, hut the effect of his representation or conduct ns having induced 
another to act on the faith of such rcprc.«cntation or conduct (3) Tlie principle 
upon which the rule rests is that the situation of the one party having been 
changed bv the representation, the person who made the latter shall not he per- 
r- .» < . . • • • • • • * • ... .».i 'lungs 

_(o) 

• . • ional 

causing or permitting belief in another , (6) there must have been belief on 
the part of that other; and (c) there must have been action arising out of that 
belief, ^^^len the«o facts arc shown, an estoppel arises whicli consists in hold- 
ing for truth the representation acted upon when the person who made it or 
his privies seek to deny its truth and to deprive the party who has noted 
upon it of the benefit obtained (G) Assuming that all the conditions necessary 
to eilect an estoppel arc not fulfilled, a representation may still operate ns an 
admission — that is, a statement which suggests any inference os to any fact 
in issue or relevant fact and may be evidence, tliougli not conclusive, against 
the party w ho has made it.(7) The doctrine of estoppel cannot bo applied to an 
Act of the Legislature, and it is not competent to parties to a contract to estop 
themselves or nnybod)’ else in the face of such an Act So m the face of a clear 
legislative enactment like the fourth section of the Indian Companies Act, the 


with the object or result of altering the law of the land. The law for instance 
imposes fetters upon the capacity of certain persons to incur legal obligations 
and particularly upon tlieir contractual capacity. It invalidates and renders 


aids to dctrrminndon upon this or oth>>r ({iics- 
tiOQS of or idenco St€ Prcfaoo 

(1) Cababe’s Estoppel, 00. 

(2) Bigelow, op fit , 670 , C'arr ^ Lonion 
fly. Co , L R , 10 C P . 307, 310. 317 

(3) Sara! iShundtr \ €oj«d Chttndtr, 19 i. 

.\ , 203, 215 (1803) As to mistake of law, see 
Kvctrji V 10 B , 374 (1891), and mis. 

take of fart, Xalhnlhai t J/HfrAaRtf. 3 Bom. L. 
11 • 636 (1901) Jlelon Dan \ Durga /Ms Jl/un* 
<M. 4 C. L J.. 323 

(4) Sarat Chundtr \ Gopal ChunJer, supra: 
Itigelow, op ctl , 4.S3 : Citizen Banl >. Firit 


.Vofumof flaat. L K.6E i. 1 A.. 353. SCO 

(5) In Dahadnr (ttnyh v J/uAur Singh, 24 A., 
94, 107 (1901), the I^ivy Council held that tbero 
was no ewlencc of any representation on which 
(a found an estoppel 

(0) Bigelow, op. C)( , 637. 

(7) a. antt, ts. 17—23. 31 See lasAiyini 
Pmttu X Itoliabhoi. 14 B , 312 (16&9) , Pandit 
Uanxman x J/a/O .Uiadullnh, 7 X -IV P, US 
(187S) 

(8) JlaJrao lltnda ilutuad Fund v. Bagava 
ettih, 19 M , JiW, 207, 208 (1895) . see Jogini 
Jfohan T. flhoot Xalh, 31 C., 146 (1901) 
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null and void cerLain transactions, on the ground that they are illegal. It at- 
taches certain incidents to property, as, for instance, hy prescribing the mode 
in which it shall be transferred. This general law is in no way altered by the 
doctrine of estoppel It is not allowed to enlarge the status or capacity of 
parties, nor to he a cloak for illegality : not to alter the incidents of property 
The admission' exacted must alwaj-s be of something which can legally be done 
by the party from whom it is exacted (1) Estoppel, like acquiescence, is not a 
question of fact hut of legal inference from the facts found.(2) 

But in a recent English case it has been held that a man may he estopped 
from alleging a legal incapacity ; for a foreigner or British subject domiciled 
abroad who, being in England, contracts in due form according to thela^\s of 
England a marriage with a person domiciled in England, is not permitted to 
assert that he was under the burden of an incapacity imposed by the law of 
the foreign domicile to do that w'liich he, in fact, did voluntarily and in due 
form according to the Laws of England, and lie cannot repudiate tlie marriage 
on the ground of such personal incapacity.(3) 

One person A patty may himself make the representation, or it may be made by him 
through the agency of some other person by whose acts he is bound. In the 
first case there is no difficulty except when the representation is made by per- 
sons under a disability to contract (4) 

It has been held by the Bombay Higli Court(6) that an infant is not ex- 
cepted by the terms of this section, and by the Calcutta High Court (Haclenn, 
C. J, and Piinsep, J.)(C>) that the term “person” in this section is amply 
satisfied by holding it to apply to one who is of full age and competent to con- 
tract, and that this section has no application to the case of a minor. The 
»i: T -.*aaaa4a/ 1 «r, +110 ground not that 

se of a minor at 
)uld not be liable 

upon a contract or in respect of a fraud in connection with a contract, he cannot 
be made liable upon the same contract by means of an estoppel under this 
- section ; in other words, that, as already stated, the general law cannot bo al- 

tered by estoppel (7) Upon an appeal in the latter case to the Privy Council 
their Lordships said ■ “The Courts below seem to have decided that this section 
does not apply to infants ; but their lordships do not think it necessary to deal 
with that question now.”(8) It may be that the judgments of the majority 
of the High Court should be read as applicable simply to cases such as that 
which was before it, but if not, it is respectfully submitted in this, as it was in 
the earlier editions of this work, that the broad assertion that the doctrioe of 
estoppel in pais has no application whatever to infants, is incorrect (9) The 
position would appear <0 be this, that the law relating to estoppel must bo read 
together with and subject to, other laws in force, such as those relating to con- 


(1) Cftbnbc'f Eftopfiol, 121, 124 

(2) A'artiH'f Vm RahmnnUai, U Itoni 1.. 
r. . 440 (1004).- » r,2S».410 “Tlw qunf- 
tioQ of riloppri IS a inisrd <)UP*((on c>f law and 
fact.” ya^lnditi Ilarjiianiaf Kara Jemnj, 
6 Horn. L. , 601 (ItKU) 

(3) V. Cl'illi, 1 OOe, 1’. 07 ■ Law QuaHcrly 
ItcTicw, April 10*10, p 202. 

(4) nigclow, op fi».600-W7, whentho 
question of the ratopprl of partHf andtr <]■»• 
tbflilj IS <liscu»pn1 A man cannot act tipthc in. 
(apaci/y of the p irty with whom hr hat contracted 
in Inr of an actiun by tbst party for hrcachof 
the contrsrl Local dipability a* < p , la tht 
caw of tn Infant isacirfrnce pirconal tohimwho 


n ancier it ond cannot be made uie of by another. 
Iligclow, op ctl , 465. 

16) Oenttk le/a v. Uaps, 21 15 , 108 (1835) 
(«) Bro/cmri Ihi'l >. CAotA, 26C, 

3S« (189S): (disseatinp from Oaneji r. 

Hapa, 21 I! , 103 (1805)] 

(7) 26 C.. at p. 304. 

(8) J/oAun JJilee v. Vhurmudan Ohoit, 30 C.. 
r.19. &43(1901): 7 C. W.X.. 441 i 6 Pom L. R.. 

421 [rcferre.1 to with reference to i. 41 of ‘f*® 
SpecificRehcf Act in J)<»**<trawT. Vino'jal. 21 H . 
1st (1903)J. 

(0» HiHow. op r./..699-b07. where the 

nurstioii of tlio estoppel of purtna under di’ 
aUlily i* di*eu5«ed. 0 C. _W. N., ilit*. res^ihi- 
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tract and transfer of properly, and that where «ich laws declare an infant to 
be free of liability in rc5pect of a particular transaction, he cannot be made 
liable by a-irtne of an estoppel, for an estoppel cannot alter the law, but that in 
other cases an infant may be estopped. An infant is not liable upon a contract 
nor for a wronR arising out of, or immediately connected witli liis contract, such 
as a fraudulent representation at the time of making the contract that he is of 
full age.(l) A person under disability e.annot do by an act in nni’f what he can-, 
not do by dccd.(2) He cannot by bis own act eiilai^e his legal capacity to con- 
tract or to convey. He cannot be made Ikable upon a contract by means of an 
estoppel under this section, if it be cl«cwherc declared that he shall not be U.ablc 
upon a contract. To s.ay that by acts in pnit tli-at could be done in effect which 
could not be done by deed would be practically to dispense with all the limita- 
tions the law has imposed on the cap.acity to contract.f.l) So if a person sue 
in infant upon a contract, such contract having liecn entered intoon the faith of 
a representation by the infant that he was of full age, the infant w ill not be es- 
topped from ple.ading his minority in answer to a claim to fix him with personal 
liability to a money-decree notwithstanding his fraudulent representation (4) 
But though this section may not apply, the Court may, in other cases, 
acting on well-recognised principles of equity, relieve against an infant’s 
fraud An infant will not be permitted to take advant.ige of his own fraud, 
and he will he estopped in answer to such couity from pleading his minority.(5) 
Though a decree for personal payment on the contract, c.xpress or implied in a 
mortgage, cannot be made against an infant, however fraudulent he might be, 
the liability of a fraudulent infant to n decree for sale or foreclosure is, it, has 
been held, a different thing. So where an infant by fraudulent misrepresenta- 
tion as to lus age, induced the plaintiff to advance him money on tlic security 
of a mortgage, it svas hold that the plaintiff was entitled to a mortgage-decree 
for the amount to be realised only from the mortgaged property (6) And in a 
recent case, where an infant by misrepresenting bis age obtained a loan on tho 
security of a promissory note, it was held that he was liable in equity on the 
note, since there w ....... .. t 

But proof of frau( 
the power of the 

lent minor of the benefits flow ing from the ple.a of infancy ; one w ho invokes 
the aid of that power must come to the Court w ith clean hands, and must further 
establish that a fraud was practised on him by the minor and that ho was 
deceived into action by that fraud (8) This section does not apply to a case 
where the statement relied upon is made to a person who knows the real facts 
and is not misled by the untrue statement. There can be no estoppel where 


(1) Pollock on Contract, 6th EJ , 62, 72, ami 
c&sra there cited It is clear that an action can. 
not be maintained on a contract made vith an 
infant for falsely representing himself to be of 
age at the time , the representation m such case 
not operating as an estoppel , Bigelow, op of , 
604. 60S . Johnson v Pyt, 5id , 258 , liartltU i 
WtUs, I B & S , 836 Thi Zirerpool AMpht 
Loan Association r Fairhursl. 9 Es . 422 (1864). 
See at to infants, statement of account, /fr/fyfry 
V Holt, 4 C & P , 104 , and disproof of allegation 
that goods supplied were necessaries , Barnes 
d- Co. V. Toys, 13 Q B D . 410 Johnstone t 
J forls, 19 Q li n.hm.Byderr nombmll, 
L. K , 3 Ez , 60, dissented frem 

(2) BrohrjiO Butt ▼ DhurmoJass Ohoek, 26 C , 
388.391 (1898). 

(3) Bigelow, op rif., 600 


(4) Dhanmvl t Rnmehundtr Ghost. 1 C. W 
X , 270 (1890) . and cases tlic-c cited , a. c , 24 
C, 263 Explained m 6reemtiry ilohnn Btbt 
y. Sarat ChunJer, 2 C \V X , 18 (1897) 

(5) Cory v. Grrlcken, 2 lladil 50. .See Sree- 
mutty Mohan v. Sarat Chander, 2 C \V K , 18, 
26, 27 (1897). ond eases there cited 

(6) Sreemutty Mohun v Sarat C'hunder, 2 
C W X, 18(1807), laapi-cal, 25 C . 371. In 
TTkarsfoB T. ffoHisjiora Permanent Benefit Build. 
iRg&ociefy, I Qi (190*), at p 12, ituas pointed 

ont that no question of fraud arose in that case 

»e- appetl to Hoise of (.irds (1903) A. C., 6. 

(7) leteney BrOHtAam (IDlli), Times I.. B 

T 24, p 46 

(8) DisirnodafOhoshv Brahmo Butt, 2 C. W. 
X . S30 (1899) . a. c . 26 C . 381 ; and br Pnyy 
Coancil. sac. 639 (1902) 
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the truth of the matter is known to both parties. A false representation made 
to a person who knows it to be false is not such a fraud as to take away the pri- 
vilege of infancy.(l) 


An infant 13 liable for a tort committed by him. And when an infant 
has induced persons to deal with him by falsely representing himself as of full 
age, he incurs an obligation in equity to restore any advantage he has obtained 
by such representations to a person from whom he has obtained it (2) In cases 
of fraud separate from contract, a person under disability may estop himself to 
deny the truth of his represcntation.(3) So if an infant, having a right to 
an estate, permits or encourages a purchaser to buy it of another without assert- 
ing any clairn to it, the purchaser will be entitled to hold against the person 
who has the Tight althouglicoyert or under age (4) As regards suits by a minor, 
it was held in the undermentioned case(5) that a minor who, representing him- 
self to be a major and competent to manage his own affairs, collects rent and 
gives receipt therefor, is estopped by his conduct from recovering again the 
money once paid to him by instituting a suit through his guardian. 

. principle of estoppel by conduct applies to corporations(G) as well as 
to indiyiduals, with this qualification, that if the act undertaken was in and of 
itaclt ultra vire3{7) of the corporation, no act of the body can have the effect of 
estopping It from alleging its want of power to do what was undertaken. Just, 
as according to previous obse^ation, an infant cannot by liis act in ®ais create 
m the face of an Act regulating hU position, a contractual liability, so the 
powers of the ordinary corporation being dependent upon the Statute which 
created the body, those powers cannot be enlarged by the body itself ; and the 
act m question being in itself ufira vires, the corporation cannot make it other- 
wise, wliether directly or mdlccctly. 

. Corporations, particularly joint-stock companies, the appli- 

cation of the rule sometimes gives rise to difilculty. but such difficulty is met by 
bearing in mind the distinction between those tilings which the company can 


(1) J/oWi 5ii«« Dturm^ttm GAote 30 C 
fl33(10O3j. ' ’ 

12) Si- I’ollock on Contracl, Cih E<1 , 73. 76. 
and c**ea tlior? titfd t in fftTlifular, Si, Arman r 
lAavroa, I DcG. i Sm . $>0 . Jnsorwafi S,nyA 
Lalla Prarad (lOOS). 31 A. 21 C, tee also 
PAann,.,: i, GAav, mpn , Whnrton 

Kv.. jnei. 

(3) Bigclov, npeif., 606 

Sw Saiayi V. farirr, L. C., m Equity. 
Wane, 1 , 0 Vw , 415. [•• ,{ „f,„t 

i«oU and cunning cngugli lo confnie and cany 
on a fraud, lu> ought to m«k». aalKfaHani for it,” 
per IxirdCouprrt , and ctaocilnl in CorgT. Oerfe- 
Am. 2 Mud. 40. 48-61 . Sugden Vendora. 
743. 14th E»1 , Biaclow, op. t,l , f415, 606, 60? , 
the Mijtcnrc of an c.toiijal by conduct doea 
not always depend upon Ih" caiatcnce of a right 
of action for dicpit 5 for while there may bo go 
oftoppclwittioiit this right of action inaomocaacs, 
the ratoppcl alwuj a ariioa whoro the action of 
deceit would bo maintniiiablo, iS , GU6. 

(6) PatiiH t, .Sliir A'aaifoa, 2n C., 136 
(1001). 

(6) See on thu iiihject, lligetoir, op. Ci/., 461_ 
4*0, and taaei there cited (and tea Index, ift ); 
Ciaperri. op. cit; 1 87—203, and tsaea them cited. 


where the aiibject «iU be found dealt with (*) 
«• to mcinberahip and retirement ; (S) as to the 
tegiuter ; (c) aa to tlie issuing of certificates of 
share, Jrf) na to dobeaturta irrejjularlv issued : 
(«) estoppel by issue of paid-up shares , If) neg- 
ligence on the part of membera of a company 
(y) effect of the company's seal [see Gondrichy. 
Tmkaona, 2 M , 105 (18"8))- Estoppel* agnm«t 
Corporations being of infrequent oceurrtnee 
in this country, it has not been here thought 
necessary to deal with this important subjict 
at length The Indian cases are scanty. But 
as the Indian Companies Act (VT of 1881). 
reproduces the English Act, 25 and 20 Vie , c 88 i 
30 and 31 Vio , e , 131 • 40 and 41 Vic . e. 201. 
reference may and should be made to the English, 
case.Uw, and the teit boohs on the subject of 
Uie law rcHting to eorporations In two recent 

cases it was Arid that the estoppel was not estab- 
lished , I?itf«.Cafiioc t Ktw Moluttil Co, 20 
n. 64 (1001) [Sale of shares— voucher hg 
coaipanyottille of lendor— pneca receipt issue.! 

Oimpany.) SreeJtaAanty, Coimialnrt SpinMtJ 

Co, 20 J1 . 70 (1902) [application for rectifica- 
tion of register.] 

(7) Fa, rt, Ilex. O.V.trl. 2 T. It . 163 8 Ex-parto 
« arson, 1,. It , 21 Q. H. D . 301 8 Barrow's Cass. 
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do, if it goc< tlic proper Wtiy towork to do tlirm, and !!io«c things wliich by virtiu* 
of it^ constitution the company c.m tmder no rirc«mst.incf s do nt nil (1) There 
may l>e an estoppel apain«t the Crown (2) Apart from npenev. the represent.a- 
tion of one person may I e binding on another, if both nre to be regarded in the 
light of one person. So it In* I ten held in Aineric.a that the arts and admissions 
of one of rcveral administrators which amount to an estoppel against him, 
will work an estoppel against all, it being aaid that where there arc several 
administrators or executors they mu«t W regarded In the light of an individual 
person.(3) 

Srcond/i/, a party mav be estopped by reason of the representation of some 
person by whose acts he is l>ound. The rule of estoppel between p.nrties covers, 
of course, the misrepresentations of agents, even agents of corporations, when 
made in the scope of their employ. When an agency really exists, the principal 
is estopped to denv the truth of the agent’s statements, express or tacit, just 
as much as if he himself had made them, subject to the same limitations tliat 
would prevail in that ca<c Hut an agent or a servant is not himself estopped 
when acting by direction of his principal. uide«s Ids own conduct was sucli as 
to estop him (4) Where an agent or servant commits a strong svithin the scope 
of Ilia employment and in the interests or the supposed interests of the principal 
or master and not for his own private and fraudulent purposes, the principal or 
master is liable ; but only thcii.(ri) But it has leen held that the commission 
of a criirc hv a eervant severed the connection (6) 

.\n estoppel ngain«t a principal i« dealt with by section 237 of the Contract 
Act, which enacts that when an agent lia«. without authority, done nets or iu- 

• ’ 

‘ induced siicli 

• the scope of 

the agent’s authority. In «ueh cases there is an estoppel (7) In tlic under- 
mentioned case, the right of a third party against the principal on the contract 
of his agent, though made in excess of the agent’s actual nutlionty, was never- 
theless enforced where the evidence sliowevl that tlic contracting party had been 
led into an honest belief m the existence of the authority to the extent app.aront 
to him.(8) There mav also arise estoppels against agents, in favour of their 


L. n , t4 Cli I) , 411 • there can be nocslopprl 
Wtheficcof an Act of Tarljanient ” Frr Bacem, 
V. C-l Biselow, op. Cl/.. 467. 

tl) Cababe’* Kstoppel. 125, 126 

(2) Todttmony Dnttft J/orin .Vo/yrry. 
11 B. I- P. , 144 11873) In tf Vurmanandan 
Juvondat, 7 B. lOO, 117(ISS2). ecclUiaqoM. 
lion of Eetoppe) agauiot the State iliseu<ir<l 
Bigelow, op. cif SOS, no/t (2). 400. 661 

(3) Bigeloa, op at .10*) Init ere i»l«o p 233. 
oaf', note (4) 

(4) Bigflow, op Crf . .VOS , aa to agent* of ior. 
poratwn. gee }louldr\torlh t ti/ji of Ctoigov 
banlt, L. n , 5 App Ca ,3)1 At to the authonl t 
of agents, trt Contract Act. *i 180, 1S7, 188, 

189 , a wife a representations will not affect Iht 
Imtband either a* admissions or eitopl<l«, unleaa 
he lias constituted her his agent The mere 
relation creates no ageney [t. antt, p. 127 . Bige. 
few, op ci» , 60S. aofe (2)). There must Ir a real 
agenev. Thus a widow is not estopped by prcsei). 
tations made in her absence by an administrator, 
in selling land of the intestate, that it w free from 


slaims of dower («6 ) \s to siib-.ngchts. 'ff 
Conleact Act. as. l«W— lOV ratification, ifc . as 
ItHt — 200. recoeatiun of nutlionty i1 . ss 
201—210. cBect ol agency on contrncts with 
third persmi , scope of authority, th , 226— 23S 
effect of ini«re|>Te«eiitation or fraud of agent, 
.6 .*.238 

(6) J/o/rofM Braairr d Co v llo/er/loN<e 
awl sons. lOtK, Times 1. 1’ , \ 24 ]> 8V> 

(OlCAedires Bii/rv (1003) IK B . 237 

(7) See Ranttdm s />v«'a. I E A 1 A , IJ*', 

168, and other cassa sitcsl in r<isjH-rsT, op nl , 
150—136 and Bicrlow, rtp fi; .437. 4'8 £6.3. .3R«. 
where the distinction hetweiii agency propirand 
istoppsl IS |tomtrsl out V person assuming In 
act In a conlrael as pruicipsi will aftsrwanls Is 
estop|ml from easing that he was in fscl'aitnig 
onl\ aa agent, i5 , 1*7 l.ngord \ MrXtilf, 38 
111 . 40»<.\iuer > As to the iff.wt of misrrpio 
eintatioiisinasleli) agenlsmtheeoursi' of busiiieics, 
as also m matters withmit llieir niithonl_\, ns 
Contract Act, a. J38 

(8) Earn FtHnh e. .Vordn/f. 26 C., 701 ( I 
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priucipaJ^ Or of third parties (1) Two cases of cstoppc! in the ca«e of partners 
(a branch of the law of principal and agenll{2) hare been dealt with in sections 
24o. 246 of Contract Act. WTien a man holds himself out as a partner, or 
allows others to «se his name, he is estopped from denving ms assumed 
character, upon the faith of which creditors mav le pre«uired to have acted, 
and becomes a partner bv estoppel (3) The intsrepresentation of a trustee in 
respect of the trust-estate to one having notice that it is «uch. will not work as 
estoppel upon an innocent frsf*ii-^c-lru#L(4) 

If a trustee takes upon himself to answer the inquiries of a stranger about 
to deal with the ttsiuis-g'ir-tnift^ he is not under anv legal obligation to do more 
than to give hoceJ^t answers to the best of his actual knowledge and belief ; ke 
is not Ixiund to make inquiries himself : rrovidel he answers honestly, he 
incurs no liability to the enquirer, un’ess he binds himself bv a statement 
amounting to a warranty or so expresses himself as to be’eslopped from 
afterwarfs denying the truth of what be has said.(o) The estoppel agunst a 
trustee in fa\-our of a ecsttit-qnr-tnift has been likened to that betaeea Ur.dlcrd 
and tenant. Trustees cannot set up, as acainst their tie 

adverse title of third parties. “ It is a common principle of law that a tenant 
who has paid rent to his landlord cannot say ‘von are not the owner of tic 
property ; ’ the f.rct of havinc prid rent prevents his doing it. The sarre tlusg 
occurs where persons are made trustees for the owner of property; if they 
acknowledge the trust for a considerable time, thev cannot say that .any other 
persona are their or * we will turt> vou out of the prepertv.* 

This is an analogous caso.’'(6) A creditor does not lose hisright to sre the 
executors, and to recover from them, bv iterefccV*. But if the ertditor 
misleads the executors so tlwt they are thereby induced to pirt with the assets 
in a manner which would W a dcrosTin'*, then the creditor cannot complain 
of the <?cr*jsfjnS.(T) So if a cf.<fwf-gt/C'?ni.«f concur in a breach of trest, he is 
estopped from proceeding ag.un«t the trustee for the couseinenres of the act, 
and o /erticri a crs/uf-gwc-fnisf who is aUo a trustee cannot hoM his co-tru'tee 
responsible for any act in which they both joined.f?) A trustee, .alleging that 
the trust-property, consisting of hud. w.as his own propertr. mortgaged^ it. 
The mongagee took the mortgage in cood faith, for v.dua'ble cosd'deratioa, 
.and without notice of the trust. ' The mortnacee obl.ained a decree acainst 
the trustee for the sale of the Ucd. and the had w.\s cpld in execution of 
that decree. The trustee sub-equeatly brought a suit to recover the kmd 
from the purchaver oa the mound that it was trust -propertv, and that he had 
no power to transfer it. To this suit none of the beneficiaries under the 
tru<T were parties (9) /frM that the plaintiff xnis estopped bv his conduct from 


(}} Hi ^ IJ 4— 

JftX 

(;> n.*i« T, /:/»’•« s c-. 

STS. f.S4 

(5) X' »”«’•> X’«-t T. CWrt r‘ L. in. 4 

r. C_ 45S. 43* ; L»3b-VT’» TJrtjirtiiijV rUi 

n; . *•> — IT; r.CJxV* iS_23; 

C»«5»e»i, I'r- ei.'., IfiC— IPS ; rtf' 

J^l. A*''.?. »» to oiifa-r 

l-»' Xtr *» It trt.-ij'jv^ r€wl^rx.Imnii, 

IP C, tv. N.. SIS. 

(H r.'^W. - 7 ^ fO., 5 SS. ?■>}; 

Jijji. IS Ci- I*., STT ; M to tl^ TftciTwt 

• tpa«t<T, trx T, Flxixr*, 50 

r.r»t., 4S1.4TV'. 

IM t. 1. n.,a«.(ivMv scj 

r.WT-^t X. Lxl. Vm. 4Tf*. 


to Xnrxxrr x. /T-wt-*. S' Brat.. 4*1. 
f*r Stf Jc^ M. lU. fsa It *<«nt 

»r»='t ti>» tTa«1 kTT mlr »-• 

.4ST-*rT.Cr»iT«? T. C IW;. i 1— 

IPS. .4 t7t!«t»T tr»T fcct »rt 

to t^l «\f ttf 

545. .Vrtlloflv><X*. 14. 

(TI la IT r.Ti. L. n.. rr a. r, ec:. 
(S» l^ci.Tro«l», Stli EJ, elS; O'r^ 
X. Et-Ls L. m. 3 Cl. (ls«X K5: .S--3 11 
tsvi. !». m. «c. P-v 

ts» TV Ctrat o'HNTrrd: “Wf trAftwW' 
KtrttTrIrrrusJt.’Ox- KtstSfU-r* 
trert, M Utt. r>*i»eoTC,Tttofr*J'«s 

tV do ert •riT*r »*•’ ctrtro=-.e 
•flrr* ta tV Eiilt^T “ 
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recovering po»«es^«ion of the land.fl) It may well W, that a fincceeding trustee 
should not be nllo«ed to impench a former tnistec’s act when it is one of tlmt 
character, without its following, ns n logical consequence, that where the 
trustee avowedly acts in breach for repudiation of the trust such act should 
be binding b}' estoppel upon his siicccs^oni tn the trust (2) In the under- 
mentioned case the plaintiff was held liound by the conduct of his father, even 
though technically he succeeded ns rc\*ersioner in his own right.(3) As to the 
estoppels of tenants, licensees, bailees and acceptors of bills of exchange, see 
sections IIC and 117, potf, and notes thereto. 

As already observed the /orni of the representation is immaterial The 
representation may be express or implied : for whateser word, action or con- gfon 
duct conve)’s a clear impression as of a fact is embraced in that term. There is 
no necessity for an express verbal statement or indeed any verbal statement 
whatsoever. An act may inrolrr and amount to a distinct declaration which 
will found an estoppel. So if a man take an active part in carrying out a mort- 
gage on behalf of another, ns by signing the deed and receiving the considera- 
tion-money, his acts may amount to a declaration of the validity of the mort- 
gage as against any claim of Ids own, and Ids acting ns the attorney of that 
other in the matter of the mortgage may amount to a declaration that that 
other is the owner in possession of the property covered thereby (4) So also 
a mere omission may insolvc a representation Thus silence where one is 
bound to speak is ordinarily equivalent to an admission of the fact (5) So if 
a person stands by and allows another to advance or expend money on property 
on which he has a charge or encumbrance, he may be estopped by his conduct 
of acquiescence (C) A duty to speak, which is the ground of liability, arises 
only where Bilonco can ' , « . • , property, that of mis- 
leading (7) And condi icrc there js a duty to 

disclose the truth, may Hut whatever the form 

in which the representation be made, it must, in order to justify a prudent man 
in acting upon it, be not doubtful, or matter of questionable inference, ccrtoin- 
fy being an essential of all estoppels, which must be clear and unambiguous (9) 

This does not mean that either the language or the conduct must be such that it 


O) CK/;ar r. Ah, « A.. 21 (IS83) 

(2) ffanxA t Afftairair Ooimd, 16 Ij . 

825, 630, 637 (1800), 

(3) t'lnaytt r GoitnJ, 2 Bom. L 1’ , 820 
(1900) 

(4) SartJl CAunder r Oopal Chnndtr, 10 I A , 
203, 212, 213. Stt &Uo tor tiniiUr casr« htbni 
Krulo V Bam Cormar, 9 \V I. , 671 (1868) 
S\a Dan T triif Bahai, 3 A , 382 (1880) . Bam 
Chundtr V. Ilan Daf, 9 C , 463 (1882), Bat 
Sula V A'uliait Dcu, H C R , X A\ P . 1868 
p. 402, SalamatAh-r Budh Sinjh, 1 A , 303 
(1870), and Kanihi Ham t. liadda (1006), 
23 P L P.- 

(5) Rigplow, op eil , 571, 683, 884 d try 

(6) Bamidtn v Dyson, L R , 1 E A I , App 
120, 140 , Ex parte Ford, L R , 1 Ch D , 521, 
528, A’witrfo Kumar v Bonomnh Goyan, 2*1 c , 
871 (1002) [Aesummg that quirarrnce amoutita 
to a rrprcsrntation, it must be found that it Has 
intcndi-il that a party ibould belicTC or act upon it 
or that tn point of fact they did act upon it ] 

(7) Frtrman v Coolt, 2 Et , 654 , v poll Be- 
aide* fraud there may ic an estoppel by negli- 
grnco and by circumilancea , Vinoyft i GennA, 


2 PMim. L R .820,829. 830 (1000) And as 
to ncfflifcnce /.oojJBna x Hath Kleeinc Tram- 
ray. I Ch .(1906). 646, 603 

(8) Joy Ciaadra Bundopadhya ,^r>nalh ^ 
Challapadhya. 32 Cal 357 , 1 C L. J 23 

(9) Bans Jttua v Bam Hulas 13 B L P. . 
312 (1874). II A . 161 . (the nature of an es- 
toppel brmg to exclude an inquiry by evidence 
into the troth, those who rely upon a stitcmcnt 
ae an riloppcl must eltarhj tsIaUiih that ,< doti 
amount lo Hal irhui they osirrl], BiieJt Carnitc 
». A’eio 3lofu*rd Co , 20 15 , 75 (IPOl), a. c . 

3 Bom L R , 846 (certainly is essential to all 

cstopprlsl, Ct> Ijtt , 352, b [Ecrry estoppel 
beeaoae it ronriudrlb the man to arlnowlod^ the 
troth must be certain to ivcrv intent, and not 
to be taken by argument or inferctieel , Lou) v. 
Bonrme. L R . 1891, 3 Ch , 106, ll3.Preeman 
r CooDe. aupra . Iltalh \ Vrtaloct:, L R , 10 C7i , 
22 . Bigelow, op cat , 578 <\n estoppel to ban 

any judieial eaUie must beelrarand noa-ambigu. 
ons, it must abo bo free. Toluntary and without 
any artifice, Moteji x. Kotumal Bank, 2 Bom. 

R., 1041 (19i)0) Mlicn an estoppel is pleaded 
agnmat • )Mrty, the facts lelied upon as leading 
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cannot possibly be open to different constructions, but only that it must bp 
aucbasivill be rcasona6?y understoodina particular sense by the person to whom 
it is addressed (1) ‘ On the other liand, a plain representation cannot be cut 
down itom its natural and proper import in tlie particular situation or transac- 
tion. This import may be technical and peculiar, or popular according to the 
business concerned, modified, of course, by any actual understanding of both 
parties A person who has made a representation cannot escape the conse- 
quences by showing that in a literal sense it is true, if in its natural sense it is 
untrue. A half-truth too, is generally a whole lie in effect ; if the part sup- 
pressed would make the part stated false, there is a false representation, that 
IS, the representation is taken to consist of the part stated and a denial of 
anything to the contjrary.(2) This assumes, of course, that the stated part is a 
clear, positive statement of fact. Thus a representation that shares of stock 
arc “paid up” must Teasonably be understood, and so must be held to mean 
that they are paid up in cash (3) In like manner, however definite the repre- 
sentation, it cannot be enlarged or acted upon otherwise than according to its 
terms or natural import and clear meaning ; and the whole representation (as is 
indeed the rule ivith regard to all admissions (4) must be taken together. One 
part, though sufficient alone to create an estoppel, cannot be separated from 
another part connected with it, wliicli takes away its effect, though only by 
making the other part UDcertain.(5) The section does not apply to a case in 
which a belief otherwise caused has been only allowed to continue by reason 
of any omission on the part of the person against whom the estoppel is sought 
to be raised (6) The representation must be of a nature to lead naturally, that 
is, to lead a man of prudence to the action taken, hence it must be of fact and 
material, having reference to a present or past state of things Eepresenta- 
tions of law, opinion, or intention are generally insufficient (7) The reason of 
the doctrine of estoppel wholly fails when the representation relates only to a 
present intention or purpose of a party, because being in its nature unceitam 
and liable to change, it could not properly form a basis or inducement upon 
wliich a party could reasonably adopt any fixed and permanent course of ac- 
tion.(8) A promise de future cannot be an estoppel (9) 

But if a man, under a verba! agreement with a landlord for a certam in- 
terest in land, or under an expectation created and encouraged by the landlord 
tliat he shall have a certain interest, takes powession of such land with the con- 
sent of the landlord, and uponthe faith of such promise or expectation, with the 
knowledge of the landlord and without objection b}* him, lays out money upon 
the land, a Court of Equity will compel the landlord to give effect to such prO' 
mise or expectation. The Crown too comes within the range of this equity. 


to It should lie precise ood viuunlaguoiis . .4^ 
>. So«(iKai. 3 Bom. L. K , R3C (ISOI) . Oajaiton 
T, N>lo, 6 Mom L. R . rOl, 667 (1^04). 

tl) £.aw V. snpM. at p 106; “It a 

party in<*» lahguagr «hioh.in the ordiaarr conrse 
of buaioe»» nnd Ihr general Kime in whiah 
worda are unde retoed, (ntiTeraa lertam incaning, 
he cannot attcivaida nay ho is not bound. It as- 
ottier So understanding it hat aeted upon It.” 
Curniik V. .4linyfon, 4 H. & X , 649, 55S, per 
roUoct. C. E. 

(>) liigrlow, op. fit., 570. 680, citing /'eri 
(JurKti/, 6 II. I.., 377, 403, Ctntral Jtg Co. 
Kitek, 3 H.L. 00,113; CorbtttY IWn.SEmg, 
37 ; though none of the rases cited are cases of 
estoppel, that leamtU authur submits that tlurc 
ran N' no doiiht that they are applicable to the 
preieiit snhp'ct 


(7) Burkin»ham v. lYicArffi, 3 App Case*. 
1004. 1021. 

(4) T onte,pp 216 — 218 , andeases there citol 

(5) Bigelov., op. cil , 682 (ns to enlargement 

of the rcjirescafation, see .9yerf .Viirwtd v. 
flahoi, 19 1 2>1, 226, 227 (1892). 

{9) Jmj Chnndra 'Jreenflfi Chnlltr/ei'. 32 
r. 357 {1004) 

(7) 10 , 672. 574, 682 . \ . J-oil. 

(8) Lang, Ion \. Dnud, 10 Allei. 431 (Anmr.)- 
p»r Eigelow, C. J . 

(0) Oforje IPAi/ceA-irfA. h! y. fumno^/., 5 
C. IV. N . cccxru (lOtU). 1002. A. C , 117. M 
p 130. Jet/,nf,Aofe.Ao/Ai»//ftoi,28 B.. 309(1001). 
atp 407. Sec also uith regard to representatiori 
as to the future ^.leW-Carnne v. A’rto 
Co.. 26 B ,nt p. CO(IiX)l)jandXiAoB</ov. ArJ*"' 
TO, 7 Bom. I,, n.. 179. 
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Thi'^ equity (liflcrs cc'pjitially from •• • • •_ 

is not ft nilo of equity liut is n rule c ‘ • 
in Courts of Lnw, wlirrcis the for 

ftssutnod by the Court of Kquitj, to intervene in the ms; of, or to prevent, 
fraud (1) 

Assuming that there has Wen n representation in tlie sense mentioned, 
and that that representation is elear and umanibiguous, and the other party 
has been induced to net thereby, it is immaterial whnt the intention, motive 
or state of knowledge of the party making the representation was (2) But 
though the intention is immaterial so far ns the creation of the estoppel is con- 
cerned, representations may be, and have been, classified with reference to the 
intention with vvliich they may he made. A person niav be estopped, if he 
has made cither a fraudulent misrepresentation, or made a {.ahe statement 
without fraud but negligently, or has made a false representation without fraud 
or negligence (3) In the case of Corr v.-LoMdoMowdA'.-U’, Company, {^) 

a very leading decision upon this subject, the following four recognised pro- 
positions of nn estoppel iii poit or modes in which it may arise were laid 
down(5) : — 

(n) “One such proposition is, if a man by hisworvls or cotvlucl tciljully 
enicaxaurs to cause another to believe in a certain state of things, vvluch the 
first Inoxcs to he false, and if the second believes in such a state of things and 
acts upon his hchef, he who knowingly made the fal«e statement is estopped 
from averring afterwards that such a state of things did not in fact exist. “(6) 
This proposition deals with fraudulent representations (7) 

(h) “ Another recognised proposition seems to be thftt, if a man, cither in 
express terms or by conduct, makes a repsesentauon to nnothcr of tlie existence 
of a certain state of facts icAicA he intends to l>e acted upon in a certain trax/, and 
it be acted upon that way m the belief of the existence of sucli a state of facts, 
to the damage of him who so believes and acts, the first is estopped from deny- 
ing the existence of such a state of facts ’’ 

This proposition deals with representations made without fraud “(8) 

(c) “And another proposition is, that, if amau, vvhatevcr his real mean- 
ing may be, so conducts himself that a reasonable man irotiW tale his conduct to 


K 'I , 477 jiMion himiiR uilfulty mode a 
fal-c Mnlentent »o the mlue of certain horses 
in oiUer to induri n roilwoy company to carry 
them at a lower rate of freight Aefrf to he there, 
by c<topprd from j.roeice tlicir real and greater 
\aliie m an action aeamst the Company for their 
loss). CAcrry r VfJon\at Uiitl of Auttralana, 
L n a 1* C . 24 . JIhuoo Lalt v Lalln Choontt 
II A . 144 (1873) * c . 21 W R , 21 , Baboo 
> Mnsfummol ■SAvrer/irmiiMo, IV 

R II II8«4). 

(7) Rtt as to fraudulent inisrepn scntations 
Pntv Drrrg, L li , 37 Oi b , 541 

(8) See IlixnH t lUdioo. 2 E 4 R , 1 . where 
Oomptofi, J . says — The rule, as csplamed 
m Frtrmon v CVioX, taVes in all the important 
rommrreul cases, in which a representation 
IS made not wOfuU} m any bad sense of the word 
not mofo aatmn, or with intent to defraud or 
dceeire, tint so tar wilfully tbat the party mat. 
ing the representation on which the other acts 
mesnB it to be acted upon in that way,** See 
3lmHiihCkandtrx, Late, 13B. L. R ,3S4(IS74J- 


(1) Jfuaicipai CorporaUon of Bombay 
SfCTtlary of Slalt, 20 B . £00 . 7 Bom b It . 27 

(2) T aalt, p. 758 

(3) Srfon d Co y Lafont, L 11 . 10 Q 

B. n., 70. 

(4) L. It.. IOC I*., 307 (1875). 

(5) These propositions were approted m Co- 
xtnlrijY Great Eadtm Railunt/ Co , ll Q B D, 
776 . ami m Selaa Loiaj d Co t. Lafnne, L It , 
I9Q B D,68. “ Estoppels may arise mrartou* 
grounds, all of which the judgment in Carr y 
The London <f .V -11’ By Co , endeaeours to 
state, and each of the grounds on which an r> 
toppel may arise, there stated, is intended to be 
independent and exelusite of the others,’* per 
Brett, M It . in Sefon Latny d. Co y Latonr, 
L It , 19 B Q D .68, 70 (1881) Boththesr 
cases were cited and approved by the I’rivy Coon- 
cil in 5oral Chuinfcr v Gopal Chiinder, 191 A, 
203. 217 (1802) 

(0) .S« for ciamplcs of repcsentations of 
this character giving rise to estoppels. — Ifc. 
Catiet T. London and .V.- II. Bailtcay Co., 7 M. 
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meati a certain rcprcscntalion o£ facts and ttat it vras a true representation, and, 
that the latter was intended to act upon itin a particular wap, and lie with such 
belief does act in that way to Hs damage, -the first is estopped from denying 
that the facts were represented.*’(l) 

The first two proportions deal with both “ declaration ” and “ act this 
deals with “act” only and the inferences which may be drawn from 
conduct. (2) 

(d) “There is yet another proposition as to estoppel. If, in the transac- 
tion itself which is in dispute, one has led another into belief of a certain state 
of facts by conduct of culpalde neglijence calculated to have that result, and such 
culpable negligence has been the proximate cause(3) of leading and has led 
the other to act by mistake upon such belief, to his prejudice, the second(4) 
cannot be heard afterwards as against the first(5) to show that the state of facts 
referred to did not exist.”(G) 

This proposition deals primarily with what the section refers to as 
“ omission.” Not only must the neglect be in the transaction itself and be the 
proximate cause of leading the party into mistake : but it also must be the 
’ ' ' • . jjerson led into belief and not mereW 

to the party himself, or even to 
whom tliose sceldng to set up the 

estoppel are not privy.(8) 

•• 'With reference to these propositions, the Privy Council, in the case of Sarat 
Chunder Dcy v. Oopal Chunaer £o/m(9) point out that there may be statements 
made ^^h\ch ba\c induced another party to do that from which otheririse 
ho would have abstained, and which cannot properly be characterised as 
“ misrepresentations,” as for example, what occurred in that ease in which the 
inference to be drawn from the conduct of the party estopped was either that 
the conveyance in favour of his mother was valid in itself or at all events that 
he, as the party having an intere.'^t to challenge it, had elected to consent to it« 

Lnnsman t . Both Blnfne Tromietys Co (1003) 

I 0>.. ej6, at p. 601, tt htU that merf tifgh- 
will not raise an pstrppcl. There must 
be negligence which la the real and immediate 
cause of the damage done. 

(4) ^uirre “first ” the person referred to is 
the party guilty of negligence. 

(3) Quart “ second” sr* la*t note 

(6) For Illustration of the estoppel by culpable 
negligence, see Carr v. London .V.-U . By- Co . 
I,. R., 10 C. P., 307 i Cortnfrj v. Tht Gnat Eadrrn 
Raitooy Co., L. It., II Q B. D., "66: Silon 
Latmjd Co.. T. £o/osp, L B.. 19 Q B. I). Ms 

Sewn V. X. B. Aat'ral'uian Co ,2 H. & C,1'5. 
and cases referred to in these reports and in 
McLartn ilorrioon \ . Vrrvho’jli, 6 C. U. N . 2-9 
(1901). 

(7) “There can be no negligence unteja there 
bendaty,’' per Brett. Jf. P... m Coresfry j.Grni 
CortfTo fiaiTiray Co., ll Q B. D . 7tif>. 

(8) ■ 
175. per BUethurn, J. A party c-n whom there 
isno duty to disclose a fact, may of course byhu 
misrepresentation estop himself under the pre- 
ceding propositions : Jlunnoo LoB *. Lath Ooo»«, 

I Ind. App., 144. ISO (1673). 

(9) 19 I. A.. 203. 217 (1S921. 


(1) The c#s<? of Samt CKmndtt w.CopsifCAundrr, 
19 I A., 203 : 20 C , 296 (1692), is an example 
of this proposition. Ina casein thesame Tolume 
somewhat reaembliDg the former in its facts 
there was held to be no estoppel ; Sytd .Varaf t. 
.V»»o Fob'll. 191. A., 221 (1892). 

(2) See ClJ^nis^ ▼. Ahia^toa, 4 ll. 4 S., 64*1. 
553. (Where a person has rondocted hioiself 
so as to mislead another, he cannot gainsay 
the reasonable inference to be drawn from his 
conduct ] See Khadar s. Fabram<say>s, 11 3t., 
12 (1667). 

(3) In the sub<e<)arnt case of Stton Lo>my ,( 
Co. X. Lnloni, L. R,19Q. B D., 66. BreU.it. 
P.. (with him Lopes, L. J., concurring) staled 
that he would prefer to insert In l)>e proposition 
the word “ real” instead of the word “proxi- 
mate” (i'' , TO, 71). Pty, I*. J, homerer. 
said: “I wdl not attempt to give any para- 
phraso of the word “ proximate,” the doctrine of 
rausation mrolrri as tiiuch difficulty in idiQosophy 
as in law , and I do not feel ante that the 
term ' real * it any more frre from ditEcnlty 
than th" tem ‘ proximate ’(»*, 74), See Sno 
r, SoriK BrdiiK Aurlralittian Co.,S ii 4 C, 75; 

•'Proximate eauso'* means “direct and ira- 
mediate cause ” Cortnlry x. Grtai Fodem Pg. Co., 
1 1 Q. 1). P., 776. "'Wl. tn *h6 recent case of 
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being treated as valid. It has been recently held that no representations can 
be relied on as estoppels if they ha\*e been induced by the concealment of any 
material fact on the part of those who peek to ii<e them ns such : and if the 
person to whom they arc made knows something which, if revealed, would have 
been calculated to influence the other to hesitate orficclc for further information 
before speaking positively, and that something has I»ccn withheld, the represen- 
tation ought not to be treated as an estoppel jl) 

Not much difiiculty is usually experienced in the application of the first 
and second of the abovcmentioncu propositions ; questions, however, of 
difficulty may, and frequently do arise as to whether or not n person 
has by his conduct brought himself within the scope of the third and fourth 
propositions. The determination of this question will largely depend upon the 
f.acta, which will vary with each particular case. Some, however, ofthc more 
obvious and frequently recurring estoppels may be here shortly alluded to. 

A representation may arise not only (as already ohscrs'cd), liy way of con- 
cealment of part of the truth in reganl to a whole fact ; but also from total 
but misfcoiiHj silence (that is ' 
knowledge or p.assivc conduct ^ 

The case must be such that it 

ation of the party that lie has, e g., no interest in the subject of the transaction. 

’ ’ ’ ' ■ •• * ’ — * 'mproperlv be said tohave 

According to a succinct 

^ nan has been silent when 

in conscience he ought to has c spoken, he shall be debarred from speaking when 
conscience requires him to be silent ”(4) Further an «i/wnssion by silence, 
of a representation made by the party claiming the estoppel may sometimes 
raise an estoppel (o) And when in answer to on enquiry a person gives an 
etasite misleading answer, it will estop csen though it may not Iiave been in- 
tended to deceive, if its effect was m fact to deceive the inquirer (C) Mere 
standing by in silence will not bar a man from asserting a title of record m the 
public registry or other like ofiico, so long as no act is done to mislead the other 
party, for there is no duty to speak in such a case Thus a patentee is not 
bound to warn others whom he may sec buying an article which is an infringe- 
ment of his patcnt.(7) But if there be any misleading cither by express dcclara- 


(1) Porter t. 3!oort (1901), 2 Ch , 3d7 foUonfd , 
Q. WhtltchuKh, Ld. T Caron/7jA (1902), A C, 
117, IIS, per Lord Ilrampton. 

(2) Of course there ean bo no duly to speak 
without a Vjiowledge of the existence of one’s 
own rights or of the action about to bo taken. 
Bigelow, op. <if , 595 . ChiMaman Ramekanilm 
t. Dareppa, 14 B.. 606 (1890). lUenee when 
there IS a duty to speak is as expressire as ipeeeb . 
Story, Eq Jur., i, | 385, cited m Chemn v Kuni 
Behan, 9 A , 419 (1887) , as to mere quiescence 
distinguished from a breach of duly to speak, see 
Batmtilapa r. Bany, 0 B , 86 (1884) , Shidderh- 
•oar T, llamchanJrarai, 6 B., 463 (1882) 

(3) Bigelow, op. cil , 6SS, 684 Tho Subject 
of silence >s illustrated by the case of Pieiard t 
Sears, 6 A & E , 460^ and Greyj r. WeBi, 10 A. 
E., 90, 111 the latter of which «a8es Lord Denman 
said .V party who negbgently (see Coien/rjf 
T. Creot fastera Co . 11 Q B. D., 776; Carr 
T. London By. Co , L. R., 10 C. P., 307), or cul- 


pably stands by and allows another to contract 
on the faith and understanding of a fact uHicA 
he ran eonfrodirf, cannot afterwards dispute 
that fact man action against the person whom he 
has himself assisted m deceicing " 

(4) Per Thompson, J., m A’uen v Beltnnp, 
2 Johns., 673 (Amcr ) 

(5) Bigelow, op <U . 588 

(6) J/tCoB««nw. Jfoyer,3 N%.\V P , H C R 
315 (1870), where it was said that when in- 
quiry waa expressly made of the person, he was 
bound under the circumstances to bare girra 
definite and (all information 

(7) Bigelow, op et< , 504. 505 , Proctor v. Ben- 
MU, 36 Cli D , 740 And lee as to registration 
being notice of title, Ciinlaman Banchandra 
T. Dareppa, 14 B . 606 (1890) , Ajarehand Cum- 
aacAoad r BaUma Hanmanl, 12 B , 678 (1888), 
Act IV of 1882, a. 3 (Transfer of Property), 
edited by Shephard and Brown, 3rd Ed. (1894), 
pp. 12-23. 
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tions.(l) or by conduct, (2) there will arise an estoppel notwithstanding regis- 
tration of the title. There is no duty generated to speak by the mere {act 
that a man is aware that some one may act to his prejudice, if the true state 
of things is not disclosed. So long as he is not brought into contact 'ivith the 
person about to act, and does not know who that person may be, he is under 
no obligation to see): him out, or to stop a transaction which is not due to 
his own conduct ns the natural and obvious result of it (3) 

The commonest instance of inference from conduct arises in the case of 
conduct of acquiescence ; for acquiescence under such circumstances as that 
assent may be reasonably inferred from it is no more tlian an instance of the 
law of estoppel by words or conduct. If a person having a right, and seeing an- 
other person about to commit, or in the course of committing, an act infringing 
upon that right, stands by in such a manner as really to induce the person 
Committing the act, and who might othcnvise have abstained from it, to believe 
that he assents to its beng committed, he cannot afterwards be heard to com- 
plain of the act (4) In enunciating *’ .... , , . i , 

the Evidence Act indicates the lines 
procced.(5) Estoppel by acquiesce 

submission not amounting to ratification and inducing no action or omission. 
There is a distinction between acquiescence in an act which is still in progress, 
and mere submission to it when it has been completed In the first case, it may 
operate as an estoppel if it has induced action infringing a right. In the second 
case submission cannot change the past (C) 

If the ouTier of a piece of land stands by wliile another person professes to 
Sell that land to a third party, and he does not interfere, but ollous that other 
person to hold himself out to be the owner of the land and to make a transfer of 
It, he IS not to be heard afterwards for the purpose of destroying that purchaser’s 
title by asserting to the contrary, though he may upset that title if ho can show 
either that the purchaser had notice of lus title constructive or actual, or that 
circumstances e-xiited at the time ot ili* man, 

should liave put him upon his j iquirj’, 

if made, would have resulted in ner (7) 

The same principle applies when ; ^ ige the 

property of the former.(8) A mortgagee who causes the mortgaged property 
to he sold in execution of a decree other than a decree obtained upon his inort- 


m Jluiijioo Lull V. Ind. App , 

153,166 (1873). 

(3) lb,; rhtHab S'nar x. Krtthna K^mm 
UiiMi, 3n 1. R , 407, 408 (1869) . m tb» U«t 

and Itiadrcd tustn there wai a doty lo spmk, 

(3) Rigplow, op. cif., eas, 606, 

(4) Dull ot Litdt X. Karl of Amhtril, i Fb., 
ll7,123,i)en«<«A«T..1//.L.n.,8 Ch D. 286. 
314. For ft fa»o of acquicftcmcp, neo itaaQOmn 
\. JleSanta. 4 lloo I, A.. 1 (1846) 

(5) RiaAriAur r. Muirheail, 14 A, 363, 364 

(1803). A case may be foiiiulnl on tho oqni- 
lafit.. doctrine of ftcqiiiciccnrr or the legal doc- 
trine of rrtoppcl by rondact il’roctor x, Binoit, 
S'l Ch. D . 76.% p'r Fry, I.. J.) When founded 
upon the firitdoctrme, it baa been aftul that the 
roD'loct n-b<-it on ahoiiU be enndaet with titoie. 
f«fj« of legal riglit* and amoaoUng to frtad 
(IlilWl T. Varltr, 1.. R . l» Ch D., 06, 103; 
HmM X. Wott’, I.. 1'... 23 Ch. D.. 659. 685s 
Inlli ra*ea cited and follnwnt in BtummUpa 
V. R "W, htmwr. the 


doctrine of estoppel 14 alone jn'ohed, thtro maj 
be an estoppel by conduct of aequiescenco where 
there la no fraud and 'where the person estoppi’d 
has acted 6o«« fiJt and unaware of hislegal right". 
Ooptd CAumfer v. SarOt Chunirf, 19 I. A . 203 . 
2UC, 296 (1892). 

(3) Thalnrt Fale^\Hpt X. Bomanji DaJal, 27 F., 
515. 531, 532 (1003) , s. c , 5 Rom. L. B .274 

(7) Jiamcom\or JCoonJoo v. A/oeyart'i. 11 

B, L.R., 46 (18721; I. A . .Sup Vol 40 (follow- 
ed In ilaJtottted Jft-ratfrr T. Kt'bon J/oAae, — 

C. , 909 (1895)], Uda v. /moa-U'f </■»• 

1 A. 82 (1875): linhubur x MuirheaJ, 14 A, 
362 (1802); and see Bhyro Do't x. Lfltrose* 
AVer. 16 W. R., 123, 123 (1871): 

Jogtatt X. J ageijundhoo Sad/ioota, lO W. F... 
223(1873); Rammatapo V. Robv. ® R • 8* (I8'U); 
Story. Eq. Jar. i. | 385, cited In Cbfran x A«V 
Beian’, 9 A., 419 (1887) 

(8) flanee Penbad X. Jtaboo itaun, 8 \V. R-.**' 
(1867). 
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Rjge, without notifying to intending purclia«en the existence of his inortgago- 
licn. is estopped for ever from setting up that lien against the title of bond fide 
purchaser? (1) If a person stands hy and allows a Court to sell his property lie 
cannot afterwanls come forwnnl and ask for possession. (2) If a person is 
allow to expend money on that which is not his own ; as where n stranger 
begins to build on land supposing it to l)e his own, and the real owner perceiv- 
ing his inistahe, abstains from setting him right, and leaves him to pcrscs-crc 
in his error, in which case the Court will not afterwards allow the re.il owner to 
assert his title to the land (3) An instance of an estoppel h)’ omission occurs 
when a mortpagee, bringing the propertyto sale in execution of a money-decree 
■ ’ ‘ ■ of his incumbrance, will he estopped from 

■ ‘ which he has given no notice Having by 

■ ^ ■ elicve that the property was ofTered for sale 

free of encumbrances and to pay full value for it, he cannot ns against the latter 
be heard to deny that the sale took place free of cncumbrnnces.(4) And where 
a person had purchased bon i /fde and 
fer which a Hank, being deceived bj 

that the Hank w-as estopped from * * , , 

(1) VoJknmwsJ s. SM Sn^at. II. C. R.. A. C , 37 (1S71) It rnnst aWafg be 

81 A 1001183^1. shown thikt the mnimitaBoes of th" case are 

(2) UaW"* PnfthaJ t ^’aWr-w-Wi*. I All snehaa hnnK it within the pumew of the fcetion s 

L.J.. 408(1004). .Wane T.Zefla reel. 7 0. L.n.. 481 (1880) An 

(3) Rm>itn v, Oywa. I.. R , I. E. & I.. Ap eatoppel may olso an«e where the mortgagee 

129, 140 Co'e or principle eommcnleit m permits the properly to bo aoU by prirate sale [ 

tola Ctai T. A'«ai/aa 3 C W. N'., S08 (4899) J/iraaoo £o/7 r L«HaCiocnrf, I) A.. 144 (1873). 

21 A , 490 , /amng A'Aon c Joyjooa P-ibte, 4 C. Intheeaseof DbonJo Dalln’tinny Jlitnji, 20 C.. 

\V. N., 210, 223 (1900) , Itmml Khan r. /JeonyA- 290 (ISOS) m which DuI!o/> v Krishna, supra, 

loa, S C W. N., 849 (loot 1: CatprrK t Ktiar was eileO. it wa* heU that there wsi noestoppel, 

.VolA, S C. W. N , SIS (1901) . A'uitifu AVmar rrpistration (except id a eaar of fraudulent con- 

e. ^Anomofi Onyin, 20 C , 671 (1002). Ahtned cealment) l>ring notice accordiog to the settled 

Tar r. 5<cr(/ary of Slaii, 28 C., 693 . s c . 3 C. course of the precious Bombay decisiont. For 

W. N., 034 (loot) . Sr'srtiiry 0/ A/otc x. £Mla- a case of a somewhat conrrrse character, to that 

Irayi* .Voyoji, 26 B . 271 (1001) 5«as to these mlext, sco Dj/jnnai\ SahoyT Doulhvn Btneanath, 

eases as to the presumption of permanent ten- 24 \V K., 83 (1875) IMierc mortgaged pro- 

ancy in respect of homestead land an article perty is sold m execution of a decree m a mt 

in a C. W N., cecxxii. ■?« Ex-parte fonf. 4 di brought upon the mortgage, the interest of the 

D., 521, B‘2S . Yeshwadaiiat f. Jiamehandra, 48 mortgagee at whose instance tho sale is made 

B., 66 (4803) S<w Datlait r Kalba, 24 B , 749 is held to pass to the purchaser, and the mortgagee 
(1896). IS estopped from disputing that Such is the effect 

(4) Dullab Sircar v. A'ruJlna Aumor, 3 B. L, ©f the sab Khtoraj Jump r. Ainyoya, S B., 
R., A. C . 407 . 42 \V. R , 303 (1809) . iUConniB 82 (1873) . S*«4yia SAunliAoy y. Salndor Vas. 
T. Jfoyer, 2 X -\V. r. H C. R . 315 {1870). Boo- 58,5(18731; f^haik Abdulla -7. Ila)* AhduUa 
tee CAuad Oomdo 24 , R , 263 (1875) ; 5B.,8(I883), see A'arstdos /itromy. yoyfsJtar, 

Tuharam Atmaram T. Ramchandra Budharom, 4 B., 57 . and case* there cited Ramanath Bos# 
4 B., 314 (IS76), Tiaaopjo t. Murujappa. y Bofaram PAooHn. 7 C, 677; //orf y Laiah- 

7 M., 107 (1893) , A'ursiBj Xaratn t. Rayhoabur man. 5 D.. 614 (1891) Wherea person claimed 
Sinyh, 10 C, 609 (1884), AjarcAand Oamod. as his own proper^ attached, in execution of 
cAand y. BaMma HunmanI, 12 B., 678 (1888), a decree, against another person, and his claim 
Ja^naaJha r. Ranya Rtddi, 15 M., 303 (1892). Imng re|ceted without enquiry, purchased ths 
A'aslun y t’ent-otacAu/pafAi, 15 14 , 412 (1892). propertyatthosale,itwasheldthathiSBopar- 
tho list cose distinguishes Danwart Bust. J/bAo- rhasmg dkl not estop him from assertmg as 
mad Jfa'Aio.', 0 \, 690 (1897). in which (at agamst a mortgagee pnor to the sale that the pro- 
p. 702), and in OAerait y A’bii; BrAa.i.OA, perty was his independently of the sale Jlanu- 
4U (1897), It was pomtcil out that it cannot man Dal y. Assodida. 7 X.-IV. I*. Rep , 145 
be said that one person solely by bidding at an (5) Bank o/ Enifand y. Culltr (1007), 1 K 
auction sab encourages another person (s<# Or. B., 689, and as to effect of acquiescenee under 
I'ro. (bde, 0. XXI, r 66, p. 046) to buy. A* a nsistakcn belief tee Aiura CAamfroy. A’scrctar/ 
to bgsl reprcscntatire being bound by an exe- o/£(a(^8C. W. X,, 553. 
eution-oale, see Salha II tn r. Jamne, 8 Bom. 

3V, LE 
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The estoppel against a mortgagee' in favour of subsequent encumbrancers is 
dealt with by section 78 of the Transfer of Property Act. 

A person who purports to deal with property which is not his own in favour 
of a stranger, is estopped, if the property eventually becomes his, from sajnng 
that he had no previous title to convey.(l) If a person having right to a pro- 
perty takes no steps towards asseitii^ his right against the person in posses- 
sion, but leaves that person so in possession with all the indicia of ownership, 
the former cannot afterwards assert his right against the vendee of the person 
in possession who takes without notice of liis claim (2) Section 41 of the Trans- 
fer of Property Act applying the general principle of estoppel deals with such 
transfers of property by ostensible owners (3) 

Connected with this subject arc estoppels arising from henami transactions, 
which have long been recognised and given effect to by Courts in India. As- 
suming that the transaction is of a benami character, as to which strict proof is 
required, the general role, in the absence of any statutory limitation, (4) is to 
give effect to the real title and to allow the truth to be shown. The law of 
be«a»u is merely a deduction from the equitable doctrine of resulting trusts, 
and therefore the real owner may establish the trust against the henamtdar or 
act it up as a defence to a suit by the benamidar, if the latter attempts to enforce 
his apparent title against the beneficial owner. Similarly creditors of the real 
ouncr may have recourse to the henami property; but if creditors of the Icna- 
midar seize the property, the real owner is entitled to have the property re- 
leased (5) But a third party will not be allowed to suficr by the voluntary 
acts of owners of property. And it is not to be supposed that, because the 
existence of Icnaiiii transactions has been judiciaUv recognized, parties are at 
liberty to use the system to the injury of others, whether by direct fraud, or by 
putting other parties in a position to defraud or take undue advantage of inno- 
cent persons (0) The transaction may give rise to an estoppel against the real 
owner and his representatives, (7) in favour of innocent third parties, whether 
purchasers, mortgagees or creditors, whoso acts have keen influenced by the 
conduct of the real owner in permitting the ostensible owner to appear as such. 
In such a case the real nature of the transaction cannot bo shown, and the real 
owner will be estopped from setting up the secret trust in his own favour against 
a title acquired without notice from the person who holds bcnami for him. (8) 
The ground of the rule is obvious : it would be monstrous if it were allowed that 


(1) Moomhte Amtr v. Sytf AU. S W. R . 2g9 

tlSCSl; 43 of the Transfer of IVopertj 

Act; explained in Sytd Nvrul t. flhto Saiat, 
10 I. A , 227 (18021 

(2) ChundtT v. Ii»vr Chnndtr, 1 Ind. 
.Tar.. N S., 260 (188C1 ; eiting JJnysm v. Cafe*, 
0 SI, & S , 23 s Dytr t. Pianon. 3 B ft C.. 43 5 
llotmrd Iludunn, I E. & B., 1, /'tefanf t. 
Stnri, (nprs . FTtiman T. Coole. saprn , Siran 
V. A‘. n. AU’Irnlnmin Co , *aprn. 

, (3) .TeethcAiti'litcd by Shephard and Broun, 
and caws there cit«l. In Jayram v. Aforoiraii, 
.5 Bom. L 1’. , 652 (1003], a mortgagor nos 
held to he estopf-cil from <|ue<|ianmg his own 
right to morlpn:^. Ftt also A'orajmit A'aiida 
T. Kalyunda, 14 B , TOT. 

(4) Si€ ClT Tro. Cod-, I’nrt II, a. 60. p 
310 :a. 30 of Act XI of 1859; a. 184 of AetXIX 
of 1873. See imw N.-W. 1’. Act Ilf of lOfU 
(where inunoTahV'- properly has been sold in 
esecation of a derreo or for am^rs ot Govern* 
caeot revenoe, a itraapcr will not be allowed to 


claim the property on ths ground that the certi- 
fied purchaser merely purchased ftnomi on 
Ins account, and any snit brought on iinh an alle- 
gation will be dismissed with costs] 

(6) See Mayne’i Tlmdu I.aw, 400-407, and 
cases there eitcd. 

(01 Jtalhnldnee Jl/odwefc T. Binioo raafiime. 
1 Marsh , 293, 205 (1803) 

(7) See ZiicAmnn CAuixfra v. Kah ChurK, 19 
W. R, 202 (1873). distinguished m S'lro' 
CinarferT. Ooyof Chieder, 19 1. A.. 200-211 
(1802) And sen Cylinder Koomir v. 

Sakai. 10 C.,137 (1888). Sarai C/iunder r. 
Chunder. 10 C . 148 (1888). but there Is no esters 
against the purchaser at a sde held in cxeeutiiW 
»t a tleerce obtahied against a person whoaouU 
Lv his roiuluet be precluded from denjing «h' 
Tile of third pjirtiea who have dealt vfth M* 
Ueamtdar. Set post, and pp. 235— 210. 

18) Hameoomar Kooadoo v. iIrQuff’i. I] 

L. R , P. C., 46. 64 (1873) ; 

w. aiii'm: AacAmas CAsntrer 
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a man should invest another with the apparent ownership of hh property ; 
and then after that other ha< raided money upon the property, resume it in vir- 
tue of a private nndcrstandinR.(i) Where the ossner of certain immovable 
property after basing executed a fictitious sale-deed thereof in favour of some 
persons, brings about a sale of the same hy these ostensible vendees in favour 
of a third partv who purchases the propertv for consideration upon representa- 


dar will be affected by notice, actual or constructive, of the real title, (3) for if 
they are cognisant of the real facts they can in no wa)* have been misled. 

So far reference has been made to the rule that the Courts will not enforce 
the rights of a real owner where they would operate to defraud innocent per- 
sons. “A still stronger ease is that in w-hich property has been placed m a 
false name, for the express purpo«e of shielding it from creditors As against 
them, of course, transaction is wholly invalid. But n\ery common form of 
proceeding is for the real owner to sue the hcnamidnr, or to resist an action by 
the hemmidar, alleging, or the evidence making out, that the sale was a merely 
colourable one, made for the express purpose of defrauding creditors In other 
words, the party admits that ho has apparently transferred his property to 
another to effect a fraud but asks to Lave lus act undone, now that the otiject 
of the fraud is earned out The rule was for some time considered to be, that . 
where this state of things was made out, the Court would invariably refuse re- 
lief, and w ould leave the parties to the conscriucnccs of their own misconduct ; 
dismissing the plaint when the suit was brought by the real owner to get back 
possession of his property, (4) and refusing to listen to the defence, wlicn he set 


T. Xoli Cilur)i, (upr« , lHupean Ch$i r V pooch 
Stnjh, 10 IV. n. 83 (186S). 06% Churn r 
p0j(, M»r*h . &04 (1S61) , Art//y Do» 
V. Gohii'i ChunJer, 1 Mftrah , SCO, STI (ISC3> 
Rtnni T- Ounya yaratn, 1 \V R , 10(1803). 
h'unduHlalr Tailor. 6 W Jl . 36(1860). Urojo. 
nalh Choti r Koi/ta^h Chundif, 0 \V 1’. , 503 
(186S). Xtdht Skll3^^ Rismt Xnth.2iVC R. 
79 (1873). Chunder Copmnr r Hurbunt Saho>. 
16 C , 173 (1889) . Smith v Jlolhim .Vahloom. 
18 W R , 5’C (1872). Ram Mohinic X Fran 
Koomarn. 3 \V R . 87 (1805) Sara! Chunder 
X. Copal ChundcT.\^\ A , 203 (189’). cf Sorat 
C*KM(ffr T Copal 6V.u«*r, 16 C , 14S 11898) 
vh«re It Vila hHd that tbe nirre (act of a Itnamt 
transfer diJ not amount to a binding r<prp»cnt- 
atioa the contest must mortover be between Die 
true owner of the property and a person elalmme 
under his Itiiamidar liivhi Chunder t Emi/c{ 
Ah, 20 C. 238 (1S92). in Muhammad khan 
T. Muhammad Ibrahim, 1 All L I , 214 (19041. 
the Court, refernag to the jirmeipal case, held 
that the party had no eonstnictire notice of the 
real title 

(1) Rolhaldan Moduei t Bindon Bathinct, 
Jtarsh., 293, 294 (1803) 

(2) TuUht Ram w. Mutraddi Lai.” ,\l] X, J, 
97 (1901) , 

(3) ^amcoomor KooildoO T J/cQuree, H B. L. 
R., P. C-, 46 , 54 (1872) . and cases citrd m penul- 
timate note ■ and lo Slayne's Hindu Law, } 403. 


(I) Ramiadur Dm x Foopnnmin Ghoar, 2 8 
1» .A .Select Ca*e«. 140(1814). AouMun A'Ait. 
toon e CoUerforo/ M'jmennnjh.S D A (1846), 
i!0 , ftrtmbo Myex. Ram Dutab, D .A (1849), 
270 . Rajah Rajnaratn x JujjHnnnth Ptrshad, 
SPA (1831). 774 . ^ooBjee Smgk v Jaiiltt 
,<n>jh, ^ P A (1832). 83S Tl^oiraaryniiiXiir 
Raadey r Puretm CiAee, S D A (1853), 639, 
Rarnfmadfr RaadiiJ x Inundnalh Roy,S D. A 
(1850), 542 . //nrey Sesitur V A'nfi Coomnr, W. 
It . 263. 1864 (whether any crejitori were actual, 
ly defrauded or not is immaterial] , Roy Rath- 
bthart* T. Roy Gourtc, 4 W. R , 72 (1865), ^oie- 
rSne Pi6e< r. .AAailA ATurrem. 4 \V R. 12(1869), 
flhomourt Perthad y Ohtedun, 5 W R . 177 
(18(X.). 4Ww»oBrfry(7oepfo V //oro Aof. 6 W. R., 
2^7 (1866). ^esAiib Chunder e Vyaamonet 
Doaua. 7 AV R, ilB (1867). Raleenalh A'vr 
X- Doyal Km»lo. 13 W R , 87 (I67II) rRlamtiS 
not permitted to plead fraud of bis father from 
(choni he deneed title] Ou (ht other hand, 
#ec Ram Suren a Fran Peary, 13 Moo. I. A , 
SSI (1870), 8. c . la lower Court. I W R., 156 
(1864) In thii case the distinction was taXen 
which u to he found in the latter cases, r(r., 
that no hmoemt party had I>etn aCceted the 
admission ofrepiesentatiou Set also Birj'Mohun 
X ilflin A'arniij*, 4 S D. A.. Select CaseV433 
(1829). (cf .Vowoft .4:ifB0f 1 - //*fdirorf« ‘j/uff, 
I331o0 I. A.2402 (1870); frrrsa/i iuH.mdrii' 
V- JfoSciidnuMitA DiRt,*B L. K. 29.29(1^99h 
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it up in opposition to the persons whom he had invested with the legal tit!e.(l) 
And persons who take under the real owner whether as heirs or as purchasers, 
were treated in exactly the same manner as he was (2) On the other hand, a 
contrary doctrine was laid down in more recent cases.” (3) 

It is in the first case clear that where two persons have combined to com- 
mit a fraud upon a third the transaction is wholly void as between those per- 
sons and the party defrauded.{i) It has, however, been a question of some 
difficulty as to how far the parties may, as beticeen themselves, show the truth of 
the transaction. Whatever doubt there may be as to the plaintiff's right to 
avoid his own deed by setting np his own fraudulent act, it is open to the de- 
fendant to defend his possession by showing that the real transaction between 
himself and the plaintiff was to deftaud, whether a third party or the defend- 
ant’s creditors generally (5) Whether a plaintiff shall be so aliened to plead 
his fraud will depend upon the question whether the fraud has been carried be- 
yond the stage of mere intention. If the fraudulent purpose has been wholly 
or partially carried into effect the real owner will not be permitted to succeed 
m a suit instituted by him for recovery of the property. But) where the fraud 
lias not been earned into execution he may succeed.(6) In a recent case it 
has been held by the Privy Council that where a 6enamt conveyance of land 
is made for the purpose of fraudulently defeating the claim of an equitable mort- 
gagee and the claim of the latter is not defeated, the grantor con recover back 
the land from the grantee, and that the henami conveyance being in such cir- 


(1) OMeyeiSiirn Ghvfuek ▼ Turto^hnn Cktil 
A. (1659). 1C39. Jl.m Lott >. huhta 
CAun^tr, S D. A (1600), 439. fcf. ffamonvjrn 
l/arain T. M/ihasKudar Kununr, 12 Tl L R. 
433. 436 (1873)1 

(3) Lukhit A'rtroiR T Ttirtimonef [taiift, .I 
W R., 92 (1865), Kalttnalh A'wr v Ooi/atlritto 
D«6,13W,R,87 (1870). 

(3) Mathc'* llin<lu Lair, ) 404. mo*t 

of the above eniic* and at the recent cnw'n refer 
red to in text. Sreimvllij Btmnlafiondurft. 

21 W. R . 422 (1874) . rorerralins hvr 

V. Doyal Xrttin, 13 IV. It . 87 (1870), »Hpra al«<7 
overruled by Hhnm Loll r. Amarndro Math. 22 f , 
400 (1896)1 • followed in Gapiinath Kml v Jadm 
nho*e, 23 W R., 42 (1874). ffi/tvnt Kail- » 
GoLoellah SiUar. 24 W R . 391 (1875) Are 
alv> rarom Siojk r. Col/i Mol, I A , 403 
(1877), Srrenatk Roy y Bi ndoo Daihutn, fS) U. 
R., 112 (1873) . ,W«r«<imu( Phori v. Ooor Sothm. 
l8tV. R.,4SS (1872) 2/uXim .l/aRiei T 
SirdoT. 9 C. L R . 64 (1881) And fee tUhadait 
nopal V. T'ltAof Ballnt, 7 B., 78 (1881). 

(4) See Kairalt Sidhte V. O/ondkgaram Kk«ii, 
1(1 Moo. 1. A.. 540 (ISC6) , [folloara m Kdlappa 
T. SAiiflya, 20 B , 492 (1895) i fee Eratna! r. 
Rtdtamapppa, 21 R (424, 44'l, 189) . Dyjaalk Loll 
T. Riimoodttn Ch'iiidhrtj, 1 I. A.. 109 (1873)1, 
Oopt B'lUUiftr V. J/arl>in>fe Xarat/ait, 3 B , 3o. 
33 (1876) 

(5) lIa>M)i V, A'n*Aao. 18 R., 372 (1891), fol- 
lowed in I’rtonalk Korr v. Kan Sfahomtd Ska- 
uJ (1003). 8 C. W N . C20. 

(0) Jada Kalk v. Rip Lai. 10 C. W. N., 950 
(1906). in whleh all the antliorltief are rwieaed. 
CotfrJkaa fi.aj* T, AV« 23 C., fM3 (1896); 


Kal, CAoroTi V Ifoot loll. 23 C , 26». (1894). 
CkfnfarappiT v. 1‘uhtppa, 11 B, 70S (1887), 
Rkom Loll V. Amorrarfre 23 C., 4C0 (1895)t 
Baalu Bthtry v Ra} K>mar, 4 C. W. N.. 2*9 
(1890) 27 0., 231 \ (Jonni/o Knar v LaU 4Ci* 
«»»«,2S C., 3 7 0(1900). Mayne’a Hindu Law. 
j 405. aud eases there and in the preceding 
decisions cited. The rule, hoNvever, appears to 
be stricter in the Madras High Court 7<ua- 
’’"’ft Krnknayya v. CAvnitra Popp'iyy*. 20 M.» 
326, 330 (1897); Ranjammol r. yentofaeliori, 
SO M ,323 (1896); Parada/uU KaiJv v Srioi- 
tatala KatJu. 20 M., 333, 338 (1897): [>tis very 
doubtful ■whether in a case m uhich the muTim 
in fwri dfltclo woull otherwise apply any eieep- 
tion antes by reason that the illegal porpoee 
has not 1>een earned out). /See. however, as to 
these cases . Jadu Salk v. Rap LaR, 10 C. U. A’ • 
650 at p. 601 (1900) In Uonapa v. kattoyi, 
23 B , 408 (1898) . Karran, C J., at p. 409, wa» 

of opinion that the law applicable was that laid 

down in Ymatnali Krishnaya v. Chuodra Pop- 
payya. supra . but treats Calcutta decisions a* 
being to same effect, and Fulton, J, stated, 

p 413, that when the fraud was not completed it 

might well bo contended that as the collusir* 
transaction had not really frustrated juiliee, 
the original owner retained a good claim to the 
property. Ra also Jlay on Fraudulent and Vol- 
untaiy Diipositions of Froperty, 2ndEd,4/6-“ 
472 5 as to fictitioos sales made to evade process 
for recovery of arrears of revenue, seo Ram Iff" 
sod T. Shiat Period, 1 N •W. F. Rep.. 71, 
seo Pethirpermal Ckilly r. i/ssiWy 
(infrs). 
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CQmstanws an inop<’Wtive instrument, it is unnece«<nrr to brini; an action to 
s’et it a<ide (1) Wlicre tlie ostensible transferee never had any exclusive pos- 
session of the property in question, svliich was for n great many years treated as 
part of the joint family property, and wliich was cnjoyeil by the joint family 
(of which the plaintiff was the sole surviving nieml>er) for more than twelve 
years l»efore suit ; it w.as held that the plaintitT was entitled to have a declara- 
tion of his right to the property and to eonflrmation of his possession (2) 
.\s to the purchase of a decree by a judgment-debtor lenatni, see cases cited 
beIow.(3) 

Estoppel by conduct may ari«e in the ca^e of family arrangements; the 
decisions as to which extend not merely to cases in which arrangements are 
made between members of a family for the preser\'ation of its peace but to 
cases in which arrangements are made l>etneen them for the pn*sera‘ation of its 
propertv.(4) So where inhints had, since attaining their majority, by their 
conduct adopted the acts of their mother and guardian and agreed to treat the 
will of a testator as valid, it was held that by their acquiescence in the disposi- 
tion of the proportv they were estopped from disputing the prosnsions of the 
will.(5) Not only may there bo an estoppel giving effect to a family arrange- 
ment, but a partv may by his conduct be estopped from insisting upon a family 
arrangement.(6) 

-Vn estoppel may, in certain cases, arise where an invalid adoption has l>een 
acted upon, and the person adopted has, through representations, been led to 
change his original situation. >k) where the defendant actively participated 
in the adoption of the plaintiff bv the defendant’s brother, and by many acts 
signified to the plaintiff and to Ids adopting father the defendant’s complete 
acquiescence in the adoption, and thereby encouraged the plaintiff, w ho was* an 
adult, to assent to such adoption, and allowed the adopting father to die in the 
belief that the adoption was valid, and finally concurred m the perfotniance 
by the plaintiff, of tu« funeral ceremonies itwasAeW that the defendant wa.<» 
estopped from disputing the validity of the adoption (7) But m order that 
estoppel by conduct mayraisc an invalidadoption to the level of a valid adop- 
tion, there must have been a course of conduct long continued on the part of 
the adopting family, and the situation of the adoptee in his original family 
must then become so altered that it would be impossible to restore him to it (S) 
fn the undermentioned Madras case,(9) it was held that the rule of estoppel by 
conduct does not apply when an adoption is made by a person in full belief that 
the adoption is valid in law, and thereby, and by the subsequent conduct of 


(1) PtHtTpermal Ckttlj/ JtMHundf Stmi. 
p. C. {190S). rimM L n.. C 24. r- 46*. 

(2) C<,n.</rt K,nr r Lol^ Kuktn. JM C . 370 
(1900) 

(3) OWey CAuf» r. -VoiiK CAi«iiJ«t. U 11 
95 (1874). Scroop Chyn^'r v TroylcHcmalh 
^oy. 9 W n ,230(1888). 

(4) fr,ai4n.» V. ITiWkJ**. L R , 2 rh 8p . 

294,304 fit«d in LoWm*'**' T. Boro 

n. C R . 128 (1868). 

(5) tMishmihai V. O'uHpx/, 8 Bom II. 1. R , 

128 (1888). Stt *l«oAia D<u* t. Cur Sakai. 3 
A... 362 (1880) Raj<R<lcT.V<ira,»T. Uiiai Gonad 
2 iloo. I ’33.234 (1839). Damadar tkMO w 
JfoAirow Paadak, 13 C. I- R . (>88.1) 

(6) .Tdaati Anmcl r XammaJkama/. 7 Mad 
H. C. R., 283 (1873). 

(7) Sodoiliir iforediror U 

Bom.H. C. R. 190 (1874), CAi«/»T. /lAoado. 
•8., 192 ttoJe (1873). Ham ViaaitalTar r. La*- 


aSniSo,. II B.. 331 (18171 ; CAdl-o T. daaott 
II Bon n. C. R.. 199 (1874). A'aaaammol T. 
I tramn,. 15 M.. 486 (189*), in howvrrr aUo 
roj/ammat/ T .8ii-<A<irA(t((a, 10 Moo I. 4., 
429 (1865) 

(8) /*orrnfi6ny,>mnui \ A'amatn <Aan, IS M., 
145 (1891) follovme Gopc/ayyaa >■ 

)■!/> /Iyyoii.7 Mad H C. R. 250 (18721 . Kaierji 
374(1894) Knria.aai.9 whicb 
It «aa held thrnN was no r8lo|i}»l. *<-« Gara- 
timjanrami x Pama/al<kinamm<i, 18 M., 53 
(1891) . Saalappayyi x. Pcayipp’ive^. 18 M.. 
S97 (18941. VoiAraal Palla x HaJiakai, 14 
B. 312 (1889); and rona, CAoraa x. Sar. 
odaSuiidan,3 O L. R . 145 (I8s9) . (larK/iayo. 
«inmt T. AnWal,AmaMMti. 18 M.. 52. 58 
(1891). 

(9) Enapii V»»Sa» ■» KrMAaaa. 7 

M , 3 (1883). 
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the adopter, the person adopted is induced to abstain from claiming a share 
in the inheritance of his natural family, so as to prevent a person claiming through 
the adopter from impugning the validity of the adoption. But the construc- 
tion which was placed by this decision on the word “ intentionally” in section 
115 was overruled by the Privy Council iOiSurat C/iunder Deij v. Gopal Chunder 
Laha, in which case their Lc^ships said of the Madras case cited that they 
would have “great difRcultyin holding, as the High Court did, that a series of 
acts by which an adoption is professedly made and subsequently recognised 
constitute a representation in law only, and not of fact.”(l) When in a recent 
suit to set aside an adoption, brought by the adoptive mother against her adopt- 
ed son, it was found that the plamtiS had represented that she had author- 
ity to adopt, and tins representation was acted on by the defendant, and that 
the ceremony of adoption was carried out on the faith of tliis representation ; 
that the marriage of the defendant was likewise on the strength of it celebrated, 
and that the defendant performed the Sradh ceremony of his adoptive father and 
had been obliged to defend a suit brought against him by an alleged reversioner 
to the estate of his adoptive father, it was held by the Allahabad High Court 
that the plaintiff was estopped from maintaining a suit for a declaration that 
the adoption was without authority and void.(2) As to estoppel arising by 
reason of ths recognition by one member of a joint Hindu family of another as 
being also a mcmbcr.(3) or by reason of plaintiff treating defendant as being in 
certain relationship to a cornmon «ince8tor,(4) fee the undermentioned cases. _ 

In the last mentioned case it was pointed out that, though a course of con- 
duct may not amount to an estoppel in point of law it may nevertholoss ba 
strong evidence and throw upon the party, whose conduct is in question, A 
heavy burden of proof. 

^Vhero it had been understood by the parties for some time that a certain 
mortgage had been converted into a sale, and that the property had nassed to 
the defendant by purchase, it was hdd that mere admissions that it had been 
converted into a sale did not operate as an estoppel or prevent the mortgagor 
from redeeming the property (5) Where two memhors of a joint Hindu family 
had held out another as the manager of the estate so as to induce outsiders 

’ 5 the whole interest 

- -nort- 

• did 

oods 

arc in a man’s possession, order, or disposition under such circumstances as 
to enable him by means of them to obtain fal-se credit, the owner who h-as 
permitted him to obtain that ' ' " ■’ 

goods for the benefit of those 
sale was made to a pre-emptoi 

sented to a sale to a stranger, it was hdd that, after a sale to a stranger, he could 
not set up his right of prc-cmption.(8) See for the effect of an admission as to 
the rate of interest in an account stated by a banker, case below (9) The ser- 
vice of notice of foreclosure on the occupant of mortgaged property (a party 


(l) L. V. , 19 I. A.. 201, 2tR (1802); M to 
e^lcppfl on n I'omt of law am Oopri Loll y. CAnw. 
drarjltt Huhooiit. n n. I., l; , Wl, SOS (16?2) >j 
{2) Dh-irim KuK>rttr> IJn/uauf StagH (IMS), 
30 All . .W9. 

(3) Lola iliMin v A’ofr, 18 C, 

341 (18D0). 

(41 Ay'nioil foo/'lnr Si»th, 8 C I„ 

r... 348(18VI) 

(5) AW»I JMim T. MoflhaiTn^ Ap^f, 14 B., 

78 (IKS'). 


(6) ArMJiM;, y. J/wo, 15 B . 32 flSUO) ; »» 
to •tantling by during alienation by father, »ee 
Surof. A’orain V Aitw ffo'nnt/, 11 B. h B. .'PP 

20 (1873), as to acquiescenco of Hindti minor 
after ntlaming majority, see Oopriinnrain *’• 
14 B. L R.. 32 (1874). 

(7) VoUtau V. iNln, 10 C. L. R.. 691 (188.) 

(8) Brayn K>ihor v. A'lr/i Chandra. 7 B. t- * •• 

10(1871). „ . 

(9) Jfatniii/i A'unr r. RoRni** ^ ■’ 

828 (W 80 ). 
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who cUiincd as purchaser from the 'mortgagor, but uho had not established his 
title) does not stop the inortcagoo from disputing the occupant’s title to redeem 
the mortgaged prcmiscs.(l) If a person takes out probate of a uill his heirs 
are not estopped from disputing the will (2) ScinUr that a tenant may be 
estopped from objeettng to the terms of a potta « here he his accepted 
pottas containing similar terms for a series of )cari previously in respect of 
the same holding and has by his conduct led the landlord to suppose that the 
potta would not be objected to (3) 

^ As already observed, it makes no difference what the form is whicli the 
representation takes or whether it he written or acrbal;(4) and further that in 
India there is no technical ’ ** ’* ' ' ' 

written matter being only c 

which provision is made bj ^ , 

•to note some of the general principles touching estoppels in writing and the 
cases decided thereon (5) The intention of the deed ns appearing on the 
face of it must be regarded. A recital will be binding if it was a bargain on the 
faith of which the parties nctcd.fC) The deeds and contracts of the people of 
India ought {the Prii*)* Council have said) to be liberally construed The form 
of exprescion, the literal scn«c, is not to be so much regarded as the real meaning 
of the parties which the transaction discIoscs.(7) A party will be precluded 
irom contradicting an instrument to the prejudice of another only where that 
other has been induced to alter bis position upon the faith of the statement 
contained in the instrument (8) Ilccitals therefore wJuch have not had this 
effect cannot operate as estoppels So a statement of consideration m a deed 
is not conclusive evidence of the existence of such consideration, but it is only 
evidence as far as it goes ,(9) and so also a receipt may bo contradicted cr 
explaincd(lO) (v. post) Estoppels must be made out clearly, and this is an 


they assert (12) If the document is ambiguous, the construction of it may be 
aided by looking at the surrounding circumstances (13) Where a plaintiff sued 
the defendant to recover a sum of money by attachment and sale of certain 


(1) Pmnnnik Hoy r Honiitu Hijum, 7 Moo 
1. A.. 323. 394 (1839) 

(2) ituJun T JkAorfeiunnw, 2 IV. 
r. . 181 (ISOS). 

(3) Sree 6anlarachon v f’lmJa PiOai, 27 >I , 
332 (1903) 

(4) y.nnf^, p 757 As to certain classes of docu. 
ments which (amongst other] maj raise an 
estoppel, JM Caipcrsz, op. eil , 230 — 233; WToices, 
f/oUinj T. fflirf, 5 H. 4 K , 117 , doenments 
representing goods, auch as warehouse recctpls 
and delivery orders —Canjts ilanufaclanny 
Co. V. SovTuimvl, 6 C, 68<1 (1880), Knxyht t 
IT i Jss, L It , 5 Q B , 660 . Coi tntry v The Creat 
Eaettrn J!y Co, L R , 11 0 B D,776,5rfoa 
T. Lnloat, I. R , 19 Q B. D , 68 , Farvdon t 
B om, L R , 1 C. P. D , 445 , railway receipts 
G. /. r Itailaoy Co. v. Ilatmandas Eamluon, 

14 E.. 87 (1899), biUs of lading Lnhman e 
CAntlie, 19 Q B D , 333, 340, Grant v A'oe- 
ipoy, 10 C B , 665 . Coi r Drvet, 18 Q. B D , 
147 : diflerenec note Stndk, etc , Bank y JIudoa, 
eoodun Choirdhrjf, Boorhe, O C, 322 (1865). 
Bee as to accounts and awards Caspersr, op. eil., 
233—238. 


(5) See Cx'p'nz. op. eit , C. H., where the 
IndiM ca^s will he found collected 

(6) SoufA-Sastern Baiiieay Co. r. UAarton, 6 
II. 4 N . 620. 826 

(7) //anooman Prosai v Jluftl Bntooee, 6 
Moo 1. A . 411 (1856) . per Kmght Bruce, L. 
J , and sec Bamiall Sett y Kanat Lot!, 12 C., 
678 (1886) 

(8) Poran Senj y. Lain .Vail, 1 A . 403. 410 
i^re this ease considered and on certain points 
dissented from in Chenurappa y Piiltappa,l\ 
B . 708 (1887) 

(9) Bee s 92. Prov (1). onfs, and cases there 
cited . and San Burun v. Pran Pearee, 13 BIoo 
I A. 551. 550 (1870) . Bommrfor Bmmaru T. 
I trappa Ctem. 2 5Iad U C 11. 174 (1864). 

(10) Tireedis y Poorno Ckunder, 6 W. R . 125 
(1867) 

(11) Low y Boaxerie, L R., 1891, 3 Ch . 113. 
106 

(12) Sant Metea y Sanx Ilutdan, 13 B. L. R.. 
312(1874) Sec Bins Ramy.AU Dalxk. 3 A . 805 
(1881). where the estoppel was held to havo 
been clearly made out. 

(13) H., and aee a. 92, Prev. 6. 
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property in the legal possession of the defendant ; and both the plaintiff and 
the defendant professed to receive their title by virtue of a document-whicli 
the Court found was invalid according to Mahommedan law ; it was held that 
the defendant was not estopped from denying its validity, and the Court was 
not bound to hold that the document, as between the parties, was valid. The 
defendant being in possession, it was for the plaintiff to estalilish her right to 
attach and sell the property by showing superior title in herself, whatever might 
be the rights of the defendant (1) 

A receipt signed by a party, like any other statement made by him and 
produced afterwards to affect him, is evidence but evidence only, and is not 
conclusive but capable of eiplanation.(2) It may, however, like any other 
statement, be conclusive evidence in favour of any person who may have been 
induced thereby to alter his condition (3) It has been an ancient practice 
among Hindus of indorsing payments on bonds (4) It is also very customarj’ 
to stipulate that no payment will he recognised except ‘ ‘ after causing the pay- 
ment to be entered on the hack of the bond, or after talcing a receipt for the 
same ” But such a stipulation is no estoppel, and the obligor of the bond 
may prove by other means that the debt or a part of it has been satisfied (5) 
The mere absence of an indorsement of payment on the back of a kisthu‘n'i\ 
cannot prevail against positive proof of payment, and evidence of such payment 
must be admitted ,(6) though, of course, m deciding whether the alleged pay- 
ments were made, the omission of indorsements is a most important circum- 
stance to be considered (7) 

A recital in a deed or other instrument is m some cases conclusive, end in 

” ’ ■ ' * ■ ... pj, |ggg 

lelilerate- 
_ 3 evidence 

against the persons who make it But it is no more evidence against third per* 
sons than any other statement would be (9) A recital by one party of a state 
of facts on the faith of which the other patty was induced to change his situa- 


(1) Kvvarbat r. Mtf Alam, 7 B , 1*0 (1863) 

(2) Farrar v Hul^-hnifon, 0 A & E , Oil , a 
receipt 19 notlimg more than ft ■prtmu (aeie tf- 
knowlcilgmcat that the money hat heen paid . 
Skaifc v /nciton, 3B & C , 421 . Croi»» t A'ey, 
3 6. & Ad ,318. tee 8. 91. ill (e). and raeo^ 
at p S7I antt On the other hand, while aiectipt 
IS only erulence of payment, » rrleasn aniuhil. 
atet the debt . Bower t Forlrr, 2 K. ft N . 779 

(3) CrniMv. Aey, 3 n ft A , 318 . fe« v 
Rice, 2 Ilrewy, 73 (unp.nJ Tendor) , Shrapahir* 
Union.tii ,Co. Y B.L R ,7 E ft I., App ,4S6. 
SIO (thn same) , litcktrlon T Walter, L. R , 31 
Ch. D , ISl, and Powell v. Brtnent. C. A. (1007) , 
Times L. R , T 24, p 71, W N..228 (mortgagor 
acknowledging receipt of mortgage money estop- 
ped as agomrt asngneo of mortgage who has 
giTcn full ealuc). 

(4) Karaijan Undir v 3totilat Ranulat, 1 R , 
45(187.3). 

(6) A'alee Das Y. Tara Ckund, S IV. R., 316 
(1607); .Varayan U«<Ur Y. MUtlal JlaraJat, 1 
15 . 45 (1875). 

(0) OtrJtnree SitjK r. Lalloo Koontrar, 3 W. 

23{IR65). 

(7) FaslaclttUunChellyY. OuLinJappa, 8 Mad. 
H. C- R-. 451 (1870); A'njar Jfa// t. disemorf. 


lah. 1 N AV. P. H C R . 146 (1860). 

(8) Sec .Sorliss y Prosoaemoyes Dossei, 6 C , 
704 (1881), tfour Monte y. Krishna Chundtr, 
I C. 397 (1878), Ntmhoo Sahoo Y JJoMo« 
tunnadar, 13 W R, 2 (1370); Tthilram y 
K askibai (1008), 33 B , 53 [recitals iii deeds 
of anlc] , Bitter Chand y , Dulpall’j Sinj, 6 C . 
363. 376 (1870) [recitals of ncccasitr (or con 
tractiog debt] , Uankar Loll Y Juddobuns Suha'jr, 
0 W R , 885 (1868) [that money was borruncd 
for husbaid's shradKli Mahomed Hamxdontdh 
Y iladkaoSoodan.W'K R. 208 (1869) [posses- 
BiQiiJ , Qoptd Y A'nroyon, 1 Bom. H. C R , 3l 
(1861) [separation], BAeeinarain i’muhi. 

Koer. 3Iarsh, 373 (1863) [jrooitearnamah]. Boo 
Knntn v. Mehlab Koonv-ar, 3 Agra, 150 (1803) 
[previous mortgage] • as to recitals in wiIH. »cc 
AVmones Choirdhry v. Zuheerunisia A'Aos"'"- 
8 W. R.. 371 (1807); Bomonps Manrhirjet r. 
Rossom AbdooUah, 6 W.n. P-C.Ol, £nU/i">a« 
Dada Y. Ran Chandra, 1 B , 611 (1877) 

(9) Dra}eshwari Puhahar r. BudhanudJu 

C , 2C8 (1880) : Monohar BinjA v. Svmirfa Knar, 
17 A. 433 (189.7), and a recital does not estop 
in favour of third persons uho did not contract 
on the faith of It : SIronghdl v. Bad. U Q. 

781. 784.787. 
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tion, fts for uislrtnco l>y f • »• ' of the 

part}* whose position is idcncc, 

there is HO authority to ^ in 

an action hy the other party, not founded on the deed and wholly collateral to 
it, to dispute the facta admitted in the deed (2) 

The question whether one of the parties to a fraud nejainst third persons 
can show the truth as apainst the other has already been discussed in con- 
nection with the subject of hemmi transactions.(3) The rule of title by estop- 
pel has been the subject of enactment in section 43 of Transfer of I’ropcrty Act 
UY of 1882) and the 18th section of the Specific KcHcf Act (I of 1877) to which 
as also to the undermentioned cases reference should bo made. (4) Tlie mere 
fact of a person attesting a deed is no evidence in itself that he consented to it 
or knew its contents, that is, the mere attestation does not necessarily import 
concurrence, though it may be shown by other evidence that w hen he became 
an attesting witness he fully understood what the transaction was and that he 
was a concurrent party to it (5) As to documents executed by jinnlanashtn 
women, Hindus or Mabomedans, v. nntc, section Hl.fC) There is not neces- 
sarily any inconsistency in a party who has unsuccessfully tried to rescind an 
agreement afterwards claiming performance of h (7) 

To constitute on estoppel it is ncceswry that the statement or conduct 
charged should have been intentional, with the object of inducing the other 
party to change hi« situation in consequence. Mere loose talk docs not usually 
estop. A party will not be estopped by information given by Iiim 
merely informally, as a matter of conversation, witli no intention of establish- 
ing a contractual relation witli the party to whom he speaks it being t)ic duty 
of the parties asking him for such information to notify Inm, if they would bmil 
him, that they intended to act upon his answers At the same time a party by 
negligence in assorting a claim may be afterwards estopped from setting up such 
claim against strangers (8) The representation must nave been made with the 
intention, either actual, or reasonably to bo inferred(9) by the person to whom 
it was made, tliat it should be acted upon A third person to whom the repre- 
sentation was not made cannot claim the estoppel, unless it was intended or 
apparently intended that he should act upon it (10) Tlie term “ wilfully ” as 
usedm the case of riclnrdv.5cars(ll) is in cffcctcqmvalcnt to “intentionally ”(12) 


(11 SlronghiU > Dutl, nurm and 
to llrcumstancos m which an cstopj>rl oprratra 
on all or is confined to a single party iSoufA 
farf»r» naUicty Co x Varlon, 8 II & X , 5X>, 
527. 

(2) Carptnltr x B-JItr. 8 >I A W , 209, 212 
<31 ^ a«U. 

(4) Dtvlt Chand x Xcrlan Singh. 5 C , 2M 
(1S79). rranjivan Goiardhandin x Bafu, < V. . 
34 (1870). Badht'j Z/ol x JIaheth /’rjwrf, 7 A , 
RSA (IS-s-i) , Kheo I'riwad x. Uda* SinjA, 2 A., 
718 (18S0) Ste p 758, noU* (I) 

(61 Bnm Chunder x Hart Dm, 9 C , 463, 466 
(1SS21 , ffa){atA<e Deti t. Goeoed CAundcr. 3 B. 
L. R (R. C ), 57. 63 (18891 V. antt. p 197, note 

(5) , as to attestation liy rcrrrsioncrs of rstatrt 
h<Uby Hindu females, see last case and Coyauf 
CkandtT X. Ootir Jlonee, 6 \V R, 52 {1866) 
J/odAub CAMsdfr T. Gobind CAvadcr, 9 W. II.. 
350 (1868). also J/oAodrii t. ytdantonty. 
20 Jl.. 269. 273 (1896) OHirr x. Baron. 2 X. L. 
R.. 34. 


(6) antt, a 111 and cases there cited 

(I) ^r«»A Chandra x. Rog Ronomait, 6 ISom 
1. B . 501 (1901), 

(8) Wharton, Er., {| 1079, 115.5. as to fact 
stated as hearsay olTered to prove an estoppel, 
SCO Bot X. Ftrrart, 2 B & I* , 518 Sttphtn x 
Vroma*. 18 X Y , 381 (Amer ) ‘‘In genera 
where there is nothing reasonably indicating 
that the representation was intended to be acted 
apon as a statement of the truth, or tnat it was 
lantamoont to a promise or agreement that the 
drcUration mode is true so as to amount to an 
undertaking to respond in case of its falsity, 
the party making it is not estoppid from proe- 
US 4^1 truth " Bigelow, op e‘t , 629. 

(9) T. port. 

(10) Vaptnbarg v. Ua’jnu, 50 X. Y., 675. 
(Amer.) Bigelow, op til , 630. Carr x louden 
d. y.n.Bf.Ca, IOC. I’.. 317 

(II) 6 A. A E . 469 . T. onlr, p. 755, nnis (!) 

(IS) SaraJ Chandrr x. GopaJ Chundtr, 19 1. A , 

203, 219 (IS92). 


'■ JntentloD 
ally. 
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or “ voluntary.”(l) And by the term “wilfully” we must understand» 
‘ ‘ if not that the party represents that to be true which he knows to be untruei 
at least that he means his representalioA tobe acted upon, and that it is acted upon 
accordingly ; and if, whatever a man's real intention maij be, he so conducts him- 
self that a reasonable man would take the representation to be true, and 
believe that it was meant that he should act upon it, and did act upon it as true, 
the party making the representation would be equally precluded from contest- 
ing its ttuth.”(2) Therefore, intention to have the representation acted upon 
may be presumable as well as actuof, so tliat a man would be bound as well when 
his conduct or the circumstances of the case justified the inference of intention 

’ ’ , M . » -I » . Negligence when naturallyanddiiectly 

cfore have the same effect m creating the 
mere want of care towards preventmg 
an unauthorized transfer of one’s property or the like act creates no estoppel; 

' ’ " ’ ‘ ’ idcd from alleging that his signature had been 

negligently employed a dishonest clerk. It is 
ach of duty to the party claiming the estoppel, as 
for instance, where it has amounted ' " '' '• — >«— +15 

an apparent authority to act for th< 
that the rule of intention is satisfied ... 

or omission, has caused another to behove a thing to be true and to act upon 
that belief must be held to have done so “intentionally” within the meanw" 
of the Statute, if a reasonable man would take the representation to be true and 
believe it was meant that he should act upon it (5) It is not necessary, how- 
ever, tp prove an intention to deceive in order to make a case of estoppel, nor is it 
necessary to an estoppel that the person whose acts or declarations iriduced 
another to act must have been under no mistake or misapprehension himself. 

Section 115 docs not make it aconditjon of estoppel rcsultingtliatsuclipcMonwM 

either committing or seeking to commit, a fraud, or that he was acting with a full 


without full knowledge* or under error, stbi imputet, it may, in the result, be 
unfortunate for him, but it would be unjust, cVen though he acted under error, 
to throw the consequences on the person svbo believed his statement and acted 


(1] CorniiS y Abinjfott, i l{ &K, CIS Sa- 
ras ChuniUr V Copal Chsnitr, copra Tatl.^. 
Tl , prrrciTmg tliat the word -wilfnlly' might be 
rciulSB opposed not merely to * inToluntarily ' 
bat to ' unintentionally ' showed that i( the re- 
presentation was mnde roluntarily, though the 
eflect on tlio mind of the hearer was produce<l 
unintentionally, the same rcanlt wonM follow 
nigelow, op til , flSt n 

(2) fttimaa v. Cooit, 2 Ex. R., 6>4, ptr 
liaron Parlie, cited Ul Saral Chunitr y. Copal 
Cluster, tipra. 

(1) rreemaa r. Cooit. 2 Ex. R . SSI , Grr^ 
V. n'llh, 10 A. a C ,00,07 ; Cuirv.LoHifoiiily, 
Co., It., 10 C. 1’., 307 i ArnulJ t. Cirgat Bant. 
I C. r. P , 078 , I o^iaso T. liaak of EmjtamJ, 
33 Q. n 1)., 213 ; Scion Latnj A Co. t. Lafont, 
U r... 10 Q B D , fiS; Big<W, op cit , 630. 
C3I 

(4) Cigelow, op. tit , 631, G32, eiltng 8\ro* x. 
.Vorll ISnUth Autlralanaa C-.. 2H.aC.17Si 


as to Mfcnce ns to the fuct of a forged sigiwtuf*/ 
see SleKentit T. Bnltoh Linen Co , 6 App f"* • 
82 

(5) Saral Clunrftr T. Copal Chunier, iupf» 
The High Court of SloUras had previously [ViM- 
na V AVMlnos, 7 3f., 3, 8 (1883)] expreisrJ 
the view that by tho substitution m this ieclion 
of the word “ Intentionally ” for “wilfully^ 
m the rule stated m PiclnrJ v. Scare, 6 A. 4 *- ■ 
40D. It was possibly the design to exclude ca«* 
from tho rule m India to whirh it ought be «P 
plie<l under the terms ui which it had bi'en sta 
by the English Courts, But the IVirV Counri 
disagnid with this view, and held that on 1 
uoatrary, the substitotion wns made for the P“f 
pose of declaring the law in India to l<' preri*'" 
ly that cl the low of England 

(6) SaratCAunder T. Copal C/ionJtr, 19 !• • 

203. 213. 218 (ISO.’) j overruling Ganja S-A*' »• 

//•miTiuj*. 2 A.. hOO (18’'')). »• ’ 

MU, 7 SI.. 3(1883) 
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on it ns it was intended he should do (I) It has been held in America that the 
representation must have been n free voluntat)' act; and if obtained by the 
party uho has acted upon it, itmuM have l«“cn oht.'imcd ^\ithout artifice. If 
it has been promised by duress or by fraud, there will f)c no estoppel upon the 
party making it, it would seem, though he made it with the full intention that 
it should be acted upon; indeed, it is said that where the conduct supposed 
to have created an estoppel, was brought about or directly encouraged by the 
party alleging the estoppel, no estoppel is created. Dut that must probably 
be understood of somctlnnc in the way of artifice or other questionable endea- 
vour (2) 

The representation and the action taken must lie connected together as" Caused or 
cause and cfTect. Not only must it be shown that there was hchef m a parti- ® 

cular fact, and action taken upon such belief, but also' that the action and belief / 
were induced by a representation of the plaintilT intended or calculated to have 
the result which has happcncd.(3) But though the representation must have 
been the inducement to the change of position, it need not have been the solo 
inducement if it wore adequate to the result, — that is, if it might have governed 
the conduct of a prudent man, and if it dtd influence the result, that will be 
enough though other inducements operated with it. And the law* will not 
undertake, in favour of a wrong-doer, to separate the various inducements 
presented and ascertain precisely how much weight was gi\cn to the represen- 
tation in question (4) But though the rcprc;cntation need not be exclusively 
acted upon, there can be no estoppel where the party claiming one is obliged, 
before changing his position, to enquire for the existence of other facts to make 
the inducement sufiicicnt, and to rely upon them also lu acting (5) In such a , 
case It is clear that the inducement was not adequate to, and therefore not the 
eauie of the result, viz., the action taken. If the party is absent at the time 
of the transaction his silence or other conduit must at least be of a nature to 
have an ob\ ious and direct tendency to cause the omission or tlic step takcn.(G) 

The section uses the word “permitted ’’ as the expression apt to cases of omis- 
sion and negligence. Conduct of omission or Degligcncc may be the cause of 
the action taken • such conduct raising inferences wluih are often as casually 
eSectivc as any positive declarations may be 

There can be no estoppel if the party to whom the representation is made '‘To _b©- 
does not believe it to be true, for in such ease the resulting conduct is in 
sense the efTect of the preceding declaration, or if the party decened docs not 
act on that belief so as to alter his previous position (7) This section does not 
apply to a case where the statement relied upon is made to a person who knows 
the real fact and is not misled bv the untrue statement A person cannot use 
as an estoppel a statement by which he has been in no way misled or induced 
to alter his position to lus own detnment (8) There can be no estoppel arising 


(1) lb , citing Cairnerois t. Lortmtr, 3 Macq , 
829 , Ptelard r Start, Snjirn . frirman f Coolt. 
»upra , Ccrnish t. tibinjlan, supra. Curr t 
LonJan it Aofl*-Ilss/frn Railxca^ Co, L. K . 
IOC. P 316 . Stian Lainj a. Co Lafout, 10 Q 
B D , CR 

(2) nigclow, op etC , SS3. AS to sdinusioas 
under duress, t>e Wharton, Er., J 1099 

(3) 5ulonoT LaJlaRam.TC L H , 481 (1880) . 

iloAuxt Dot T AVlainal PeiniTi, 4 C W S . 
283 (1899). in Urn, Prasad t J/uUfe*ir Rat. 
21 316, 322 (1899), it was held that that 

which really induced the party to abandon a 
portion o{ hit claim was not the acts of the other 
party rclirKi upon as an estoppel but an etira- 
neous cause independent of such r*t3y : 


» putt, • Ti/Att,'‘ p 781 

(4) Bigelow, op rti , S82, 683, s- po*t 

(5) n . 639. 640 

(6) lb . 50a 

17) CoUur Barn*. 2 \ L R , 34 

(S) GrtaA Ciaadm y Itior CAunJra, 3 B. I- 
R.. A C , 337 (1669) . s c . 12 W 11 . 226 , Ao- 
ra/t Ciaraa \ Jloiloi CAanJra, !>cv Rep , 
JnIy~Dec 1861, p 29 . JAmjun i tuart y. Rur. 
ga, 7 A , 878 (1683) . A'aroyan r Aao;i, 28 B,, 
393,397(1004) So in an action for deceit, if it 
IS proved that the plaintii! did not rely upon 
the false statement complained of, be cannot 
maintain the action : Smith y. Chadittel, 20 
Ch. D., 27. 
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out of legal proceedings when the truth of the matter appears on the face of the 
proceedings (1) The person who claims the benefit of an estoppel must show 
that he was ignorant of the truth in regard to the representation (2) "When 
both parties are equally conversant with the true state of the facts it is absurd 
to refer to the doctrine of estoppel (3) So where the plaintiff was as -much ac- 
quainted with the actual facts of the case as the defendant, there being in fact 
no misrepresentation b}' the latter upon which the plaintiff had been induced 
to act or to alter his position, there was held to be no estoppel (4' In such cases 
the person making the representation to another does not “cause or permit” 
that other to believe the representation to be true. The representation in order 
to work an estoppel must be of a nature to lead naturally, that is, to lead a man 
of prudence to the action taken.(5) To justify a prudent man in acting upon 
it, it must be plain, not doubtful, or matter of questionable inference, for cer- 
tainty is essential to all estoppels The Courts will not readily suffer a man to 
be deprived of his property when he had no intention to part with it.(O) Again, 
to say that the representation must be such as would naturally lead a prudent 
man to act upon it is also to say that it must be material That is equ.ally 
essential to the cstoppel.(7) This, however, does not mean that the representa- 
tion in question mu'‘ ' * ' 'I I ‘ I'''.’ • •’ ■ 

if It were adequate t i • •• .* • • < i” '• ‘ ' 

of aprudent man, — i i i i . ■ . i ’ ■ • ■ • • ■ , ' ' 

other inducements operated with it And the law will not undertake, in favour 
of a wrong-doer, to separate the various inducements presented, and ascertain 
precisely how mucJi weight was given to the representation in question (8) 

A proposition of law is not “a thing” within the meaning of the section, 
and this expression refers to a belief m a fact (9) So also an admission on a 
point of lau is not an admission of a thing vithin the meaning o* 
the section (10) The rcprescnbition in order to work an estoppel must be a 
material statement of fact (11) The rulecxcluding statements of opinion and 
statements of law has been said to be based upon the ground that the truth is' 


(81 iltAUtr K. nows, 35 Tnd . 433 (Anifr ) : 
Rijj^low, 071 fii , A’drai/ff" ' Roo]\, 28 B . 
d91, 397 (I9f>4). 

(9} ftoinaram lio*t t. VntitTial Lift Ai'ar- 
n«e« Co.. 7 r , S94 (18RI) : siP Cofn Ml v. CIok 
dravftt nahnn/tt, 1 1 U. L R , 395 (1872)) : *• 

19 \V. 15 . 12; SurtodraMha, Tfoy v. Dooroo- 
wnrfor. /low, lOX A , 115. 116 (1892)! Toion 
» Tajort, 1. A., HOV Vol.. 71 (1872) , 

V Co«c*man, 14 C. II . 180j b» fo 6clmi«sion» 
«f Uw, *ee p 216, antt. 

(10) /iMuyariyn v. ^ond Lot, 3 All L J . 534 

(11) BigfW.op f./, 572-574. to 

the gtntror rule, adding Ihot it can icWom 
happen that a atatement of opinion or of a I'co- 
IMMition of law wiU conclude the party malmg 
at from denying ita correcfnen rxeept wlicrf 
la nnderstood fo mean nothing but n amT ' 
atatemeiit of fact! that at-fcnicnH of opinion. 
howe\cr, often approach to rcpnuntalioni c 
fact, the whole fuagRt-.lion in regard to tell 
opinion treading on dehcat* ground ■ and I • 
it leenu probable- that the ruto aanliHt ri-prewn- 
tatioiii of law hai been prea-yd too far . 
eaaca cited ifc JAhMa, r- XoHobo,. H 0-. 
399 (KHM), at p. 4U7. 

c-elt.] AV*Ta>lnr. Ilv.. a. OS 


(1) Tara Lai t Sarobar Riajh, 4 C " N , 
633 (ISnO) . a, c . 27 C.4t3, Koraijtn \ Raoii. 
2S r... 393 (1904). at p. 397 

(2) Iligelon.op fit , 626— 628. and cases then- 

cited , aa to the ptraumpdon of knoalcdga. 
T. ili , pp 627. 611, and oe/e s 114, * tnlm. 
I,',H ' Kiinirl'Jji to eirrnmstancra which 

may necessitate enquiry, see tiifhttiur v. Slair- 
iiad, 14 A . 362 (1892). Jlamtoamar Koaadno 
V. Jrarr/nttn, II II L. R . 40 (1872) 

(3) I’er Farran. (’ J . l/onnpa y. A’arro/xi, 21 
n . 406, 409 (IS98) 

(4) JIl 0,<dt,j Kootut V J/f Ladoo. 13 SIoo 
I. A , 8S5. .398 (1870) 

(6) Ibg.low. op. e.f . 672 

(6) Hj , .378. i<c Smith y Chadirtdi, 2U Ch 
[) , 27. [If a itatemrnt, by abirbtbo pbuitiff 
says lie hat been dceeiaed, la ambiguoaa, the 
plaintiff 11 bmmd to state tbo meaning which he 
attachid to It. an<l cannot have the Onirt put 
a nieaiung upon it.] 

(7) lligtiow, op. e,t., 683, Amt/i y, C’A«f. 
trici', supra. [If a stahmeot, although ontme, 
is so trivial that It eotiLl not in (he opinion of 
the Court hair InOueneni the conduct of the 
plamtitl. It wdl not support an action for ile- 
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uncertain, or that the perron to whom the 8t.atcmcnt h made knows ns much 
about the matter ns the olher.{l) In the undermentioned case the Court ex- 
pressed an opinion that a grantor micht possibly estopped from questioning 
the permanent character of a lease by reason of misrepresentations even on a 
point of law which was not clear, and free from doubt (2) The fact must be a 
fact alleged to he at the time actually in existence or past and executed The 
representation must base references to a present or past state of things ; for, 
if a party make n representation concerning s<mict!iing in the future, it must 
generally be cither a mere statement to intention or opinion uncertain to the 
knowledge of both partips.(3) or it will come to a contract, with the peculiar 
consequences of a contract, or to a \\ai\er of some term of a enntmet, or of the 
performance of some other kind of duty.(4) 

It is essential to an estoppel that one party lias been induced by the con “Toact.” 
duct of the other to (Jo or forirar{'i) doiix/ something s\hicli he would not, or 

! ^ ^ ^ ; 

” ' ' - » ^ particular 

■ ’ belief wero 

g . . . lission), on 

the part of the defendant, which representation was intentionally made, in order 
to produce that result (0) To cstablisli an estoppel it is not sufficient to find 
that it may w'cll be doubted that the plaintifl could have acted in the way he 
did, but for the way in which the defendant had acted It must be proved ns a 
fact that the plaintifi could not ha\c acted in the way he did. and that the 
defendant by lus declaration, act or omission intentionally cau.-ed or permitted 
anotlior person to believe a thing to be true and to act upon such belief (7) 

As the foundation of the doctrine is the changed situation of the parties refer- 
able to the representation ns its cause, a per»on cannot use as an estoppel a state- 
ment by w hich he has been in no way misled or induced to alter to his own 
detriment(8) liis previous position (9) Upon this essential of an estoppel Mr. 


(1) Vi^elow, op. eti , 973 
(S) Sorfinjh Dyo^ r /lam A'flfam, "0 I* , 8S3 
(1M3) 

(3) The intent of a party ll iieee*«arily outer, 
tain as to its fulfilment Kopersem has a rifcht 
to rely on it A person rannot be bound not to 
change his intention, nor can he be precluded 
from showing such a change merely boeausc he 
has previously represented that his intentions 
were onco diHercnt from those which he eren- 
tually executed • Lanyion v /toad, 10 Allen , 
433 , s c., G Allen , 421 (Amcr ), ptr Bigelow, 
C. J 

(4) Bigelow, op fil , 874 , Jfoddiron v Aldrr- 
SOB. 8 App Cai , 467, 473 , 6 Ev D , 203 Jor- 
dan V. J/oB«y. 6 II L. Cat, 185, 213 — 216, 
CHitent Bant v. Eird Naltonal Bank, L R . 
8 E. 4. I A , 352, 360 , Jtlhalat t Kalhoihai, 
28 It , 390, 407 11004) Pollock on Contract, 
Appendix, soft K . and eases there cited. 

(5) The damage need not be shown to bo a 
ponliit step taken to one's prejudice; it is 
enough to show that the party claiming the 
estoppel was induced by the other party to rt/foin 
(tom obtaiumg a porlieufor benefit which be 
would Otherwise have been reasonably sure ol 


acnuinns, Rigelow. op c.( . «4S . citing A*bij»/» 

T U >gtn. L. R , 5 Q B . SCO. 

(0) Solanov Lalla Bam.l C E R, 431(1880). 
or which being intentionally made had the eflect 
of producing that result r tnpro. and see Jhin- 
gurt Ttirori v Duign, 7 A , 878 (1886). .Vo- 
kanS Dai v AV Komal Dttean, 4 C W X . 281 
(1899) 

(7) Karnayda^ v Baktmnnhkai, IH B , 440 

(1004) 

(8) Prejudice to the party clummg the estop- 
pel should be shown , Sehmalls y Aitrij, 16 Q. 
R , 199 . Bigelow, op rif , 844 . it is not enough 
that the representation has been larety acted 
npon , if still no substantial prtjudice would 
result by admitting the party who made it to 
contradict it he will not, according to the Amer. 
lean cases, be estopped, ib It does not prejudice 
one in law to do something one was bound to 
do, tb , 639, n (1) 

(9) CrisA Ckandra y, Ituar CAandra, 3 B. L. 
R , A. C., 337. 341 . s. c , 12 IV. B , 2’6 (I860). 
See. Rep, doly— Dec. (1864), p. 29, In re 
Parmamaadat Jtttcondaa, 7 B., 199 (1882), 
Jf(. Oodtjf A'ooiror v. Mt. Ijtdoo, 13 Moo. I. A., 
SSS (ISTOj. Asrrrjt x. Balai, 19 B., 374, 359 
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Pigclow oWorves ns follows :(1) — “Tho ntl<> is fundamcntnl that xinless t>e 
rcprv'Jcnt.^t5ou of tljep.\rty to bo estopped lusalso l>ccu really ade! upor, tbe 
other p.\rty actin'* dilTerontly, that is to say, fromtUo «-ay ho nould otherwise 
have actoil, so tint to deny the n'pro<entation would l>e to prrjultee him, no 
estoppel ari'os. either a statement of any kind iior.an admission in piis cun 
amount of itself to ronelwsive evidence, lint if. on the other h.and. the repn*- 
sentation has Iven acted upon promptly, imdor cireum<t.nacc.<, such as tlio«e 
alre.idy detailed, the party making the statement or guilty of the conduct in 
question \\iU bo precludoil from alleging the contrary of that vhieh he ha< ci\cn 
the other party to understand to bt* true. And it matters not, if the party ,act- 
ing upon the repn'-ent.\tion was justified in so doing, //oir he has chang^ his 
position, whether by the purchase of property, the surrender of po'C&?ion, the 
erection of unprvivoinents or other outlay upon hind or goods alx»ut which the 
estoppel be cl.mued, or the eiC]H'nditute of monev in litigation, or it is held, 
even by Veins induced to refrain fn^in steps which would otherwise probably 
h.avc been t.iken But unless the representation is in some way acted upon, 
nnequiYocallv, as tested by the first step taken, the estoppel cannot arise : not 
will .any c'-toppcl nri«e when the p.\rtv acting upon the representation has done 
only whit he was legally 1‘ouiid to do. .\nd though, as we h.ive seen, it need 
not W rrrhisn'flii actcsl upon, there can lx* no estoppel where the party 
chiming one is obliced. Wfon' dunging hi' jHwtion, to inquire for the cxi'tenw 
of other l.u'ts to make the indiuvmcnt siifluient, and to rely upon them aho in 
acting In other wonh though the |virtv may. no doubt, act upon any one o! 
several represent.itions or inducements from difierent sourws, it wi’I not 
answer (or lum to put together two sevoniHy insunicient inducements from 
different aiul indejvndent Minm*' *’ When' it )< plain that the repnw'ntation 
has been sulHtantuUv act<sl «|Hin there i'. of course, no question (supplying 
the c\t<tenee of other deinent>) that .in estoppel arises, but the general rule is 
that onlv the j>crson to whom the n'present.nion was made, or for whom it 
was do'igned c.in .let iqion and av.iil himself of it (i) 

■Represen’ It is neeessarv to an C'toppel that there should W privity betwTen the 
tAUre ■ p.'iriios : th it is to s.iy. .in e'topp»*l is onlv ai'ail.ible between the parties to the 
repro'entation and those d.un mg under them. The section only says— 
•* neither he (tint is the pn't'on making the n-presentation) nor lu< repn'sonta- 
tive shall 1 e nlloweth” Tliendoiv onlv p.irties and their prides .ire I'outi-i by the 
representation, and onlv those whom the represent.ition is made to or intended 
to irtluence and their pnvic' omy laU c.MihJoje of the cstopp«’l. A stranger 
e.in neither take advantage of an C'toppel nor be Kumd by it (3) It will be 
olisen-e»i that whatever W the rule in the o.isoof estopj’cl by judgir.ent,(4) this 
estoppel IS no: mutual The p.irtv to whom the n i^^epTl’^ent.ltil^n was m.n.e 
has an C'toppel: but the other p.irtv though loundhas nothing upon which 
to ba«o an e'toppel (o> If the act was tn/er dm.* there can lx* no e<toppi‘l (n) 


(ISSl); /Kf-j-MT. t A . Stl.S1S||SSS) 

(tif. ef li;» pe^'lion I-t pervcti pl.-*>l- 

lai fM.'Cr’t l> 4a r««rnti4l |v»rt ot trr raVl. 

't. T>m^t r.tJU. SU*.! ll C- 

r... r?l d'S*'. Il M Jtnmvi**. 

T n., i(*i. iiT ii'sj'. .vi XI 

IS >t. t. A . ?s.\ .w (ISTO). 

T. X'<««4 IX, 4 A.. 3'A (Iv'St. 
Th' raV- tli4» l*;r rrp-rwTilaU'a na<t 
4.'l''l i« fartVr r.ta'lr4l»4 Vy 

r. 3 Kl. * P.. 1 1 

rK-o* C^, J Q. r.. |1« tss : 

u n., 7 Q r... irs; t. 
Awry, t* *• 

11.. 7cs) : ▼. Zttin ,V..ir. X/. Cj., ID C., 


p 517 , J:4l4./m T. ytrUmam'i, SO M . 3^ 
iTJ ussy!) . ATnX^ .Voii T. SrtT^Mry d 

3C U.K..?-!. HW<lSt>St; r«n» XV T. .«sr.s.f 
e’«»sk 4 C. W. X., 533. S5' (I'S-’); 

4..^.. T. .V * f'- "*• ^ • ’*■' 


111 Or eU., C5.'— S4<* 

(•I lUffrU*. rp.f.f-.eJS.R-'O. 

t«» el ttitrnret* 4t »eronJ lioJ u d.vo 

tsi ey. rc.. J?7 ; Et.. } r’ 

141 T. n u r. . s i\ i P • 


37. 

(3} ey. f.f.. «-'* (3^ 

l«) X.T. .4».W*'» It-***- * 

Ara«43 X. C**!.'* Mm/ 3* Ci. IX, XX 



But a representation which will hind the person making it ns an estoppel will 
equally hind those who claim through him.(l) A man is estopped not only 
by his own representations, hut also by thoMJ of all persons through whom ho 
claims. Upon the principle cui mdit co»»»»«/M»n*ent»re ef onus if the pro 
decessor in title is not at liberty to contradict what he has formerly said or 
done, his pri\y is subject to a like dis.ability, for the hatter, stands in no better 
position than the party through whom he deris'cs title (2) As to ths meaning 
of the term “ rcpre«entativo,” jtrr s. 20 '^'Persom from wliovi interest is derived,” 
s. 22 “ AVprcst’ntntiVc tn nitelr't,” see owte, and Appendix lo second edition on 
Res Judicata. The purchaser of an estate sold for arrears of revenue is not 
pria-j- in estate to the defaulting proprietor. In the case of a private sale in 
satisfaction of a decree the purchaser derives title through the aendor. But a 
purchaser at an execution-sale is not as such the representative of the judg- 
ment-debtor within the meaning of this section (3) A privity exists between 
an execution-creditor and a purchaser at a Court-sale. So when a plea of 
estoppel is available to a decree-holder, it is likewise available to the purchaser 
at the execution-sale ns his representative or as one claiming under him (1) 
^^^Jc^e in any question with the person estopped or his representatives, another 
may be held to have obtained a valid convcjancc to himself, then ns the latter 
has himself through the estoppel a valid title, he can give good title to a pur- 
chaser from him whatever might he the state of knowledge of the person pur- 
chasing.fSJ Where in execution of a money-decree certain property was pur- 
chased, and this property was subject to a mortgage not executed by the judg- 
ment-dobtor. although lie would have been estopped from denying liability 
under it on account of his conduct in the mortgage-transaction, it was held that 
the purchaser was bound equally with him. inasmuch as the right, title and in- 
terest of the judgment-debtor had passed to the purch.iser. and tliat the pur- 
chase was therefore subject to the mortgage (C) But where a landlord in 
execution of a money-decree causes the sale of an occupancy holding and pur- 
chases It liimself, he is not estopped from pleading non-transfcrahiUty without 
his consent in a subsequent suit brought by the mortgagee of the occupancy 
raiyat ; for since this section is exhaustive, the English law of mortgage and a 
consequent estoppel is not applicable in such a ease (7) Where an alienation 
by a Hindu widow of her husband’s estate for purposes other than those 
sanctioned by the Hindu law may be made with the consent of the reversioners 
interested in opposing the transaction, the consent of the next reversioners 
at the time of alienation will conclude another person not a party thereto who 
is the actual reversioner upon the death of the widow (8) 

When a person claims property as the representative of another the doc- 
trine of estoppel cannot apply to rcpresent.ations made by any one except that 
other person (D) 


(1) See Hoard v Board, L R . 0 Q R , 4S . 

iliddUton V Prdloek, L H , 4 Ch D , 49 , Sna 
/?ttm y vtf. 3 A., fiOV (1891) , (vrndor— 

yynJeeJ J/oonsA« Amur r. Sijtf Ah, 5 VV R , 
289 (18C6) [l.cir] Honmohmu Jojiate r 

Jugohundhoo Sadhooiha, 19 \V. B , 233 (1873) 
(guardiaa and minorl iucAmun OAundtr y Kalh 
Churn, 19 W R, 292 (1873), [h?iral Ckundtr 
Coomar y. Hurlanr Sahai, 16 C , 117 (1898) 

(2) See Tftylor. Ey , | 90 

(3) T. fliife, notes to f. 20 sub-yoc ''Ptrton$ 
Iron u-Aom interest it defiled” and cases there 
cited- ra»iii;i llaribhai y Lalla Alhu, 0 B , 
285, 288 (1885). but tee Ponte Perihad y 
ifona SinjA, 8 \V. R , 67 (1867). 

(4) ^fuAnaUupo/i Reva y. ritramo Reru, 
18«., 13 (IS94). 


(S) Sarot Chutider v Copal Chunjer, 191 A . 
203. 220 (ih<)2) strictly speaking It IS not the 
office of an estoppel to fOtt o title The title 
remaios, bnt it cannot be asserted against the 
party nho acted upon the (.yKe representa. 
tion. Bigelow, op cit., 609 

'6) Prayag Raf v SidAu Praiad Tevan 
(1003). 35 C. 877. and too Barot Chandra Dt'J 
y Qipal CKandra Laha '189JI. 20 Cal , 296 and 
Carr r London Xarrh-Wtelern ftoi/iroy (1875). 
10 C r , 316. 

(7) dsmafsuetta hhalun \ Harendra Lai 
Binras (190S). 3V C , 001. 

(S) Bagrauft SisyA r. J/osoXornil'ii Bahk 
Singh. P C. (I9»7). Times L R . y. 24, p. 46 
(9) Ranga Ran t. Chatagammi, 17 )t , 473 
(1894). 
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Between only, as ha^ been already seen, is the representative of the pefsoi 

and estopped bound by the same estoppel as thatwhich affects lus pre(feces5orintitl« 
Shis^rVpr?- but the estoppel conversely also enures not only for the benefit of tlie persoi 
sentative. whom the representation was actually made, but also for the benefit of hi 
successors in title. Therefore, not only may the heir be bound by an estoppe 
affecting his ancestor, but he maj’ also claim the benefit of an estoppel uhicl 
his ancestor might have daimed. 

To deny The cstoppel by conduct operates by nature, that is, whenever it can si 

that^thin^*^ operate, spccihcally , and gives to the patty entitled the rights he would havi 
against the person estopped supposing the representation true. So if the re 
presentation is made on the sale of a security which the seller did not own, tht 
buyer’s rights are not limited to the recovery of the consideration paid, bu 
tlie purchaser will be entitled to recover what he would have received had thi 
repiesent.ation been true (1) If a person is entitled to avail himself of at 
' ‘ ’ / proo/, that is, as a nieaui 

were those w Inch did ir 
, , , . ^ statement made by th< 

other party is evidence by way of admission of the fact to which it relates. Il 
becomes conclusive evidence because the party claiming the cstoppel affirms 
its truth, which the party estopped is not permitted to deny. The section onlj 
says that the party sought to be estopped is not to be allowed to deny the trvtl 
of the representation. It is, of course, open to him to deny that he made the 
representation itself Lastly, (3) this cstoppel, arising as it docs from miacoa- 
duct, 18 not mutual, like other estoppels, and cannot be used against the partj 
in whose favour it has arjscn.(4) 

Estop el of tenant of immovable property, or person claim- 

taonSt-f ® ing through such tenant, shall, during the continuance of the 
tenancy, bo permitted to deny that the landlord of such tenant 
had, at the beginning of the tenancy, a title to such immovable 
property : and no person who came upon any immovable prop- 
erty by the license of the person in possession thereof, shall be 
and of iicen deny that such person had a title bo such possossioo 

ee of person at tho time when such license was civen. 

In posses o “ 

Bloni 

Frlnciple, — These arc instances of estoppel by agreement based on permis- 
sive enjoyment If A being in possession of land deliver the possession to P 
upon his request and upon his promise to return it, with, dr without rent, at ft 

specified time, or at the will of /I, B cannot be " ‘ ’ 

session to dispute A’s title, because to allow hi 
to work a wrong against A by depriving him c 

sion afforded him and with wtuch he would not have parted, but for the promise 
(or perhaps to speak more aptly the implied agreement) of B that lie would hold 
it from him and in his place and stead (5) The estoppel of a tenant is founded 


( 1 ) rii^j'low, op, nr., eM,os*. 

(C) Luthmnn Chnndfr T. Koli Cltmrn. 10 \V 
n., see, 207 (IK 73 ), y. bIm iA.. rroMrks «• to 

the DMVsfX/ pf jiVftdiojr «n rdopjiel. In Sintk 

llaoif y. Jo^ahoiK/AK 8 C. \V. K., ccxxrii 

(1904) ; o I'Iro of rttopprl d-m duallowrd *hich 
hfri) not Lc«n plrftdnl and at to vhicb no ittne 


wnt raitnl m the Court of fir>t ituM'iw : auJ 
•8 A'orjidjrfu* T. /foAtmuaJm', 2S II-> ^*0 (lOO-D* 

(3) Bigelow, op. n/., <152. 

(4) r. o»/». p. COS. 

(51 FranlUn t. JfmJa. 35 C«l . 53S 
prrSanJerion, J., citcil in Bigelow, op. tJ- • • 
623, Tho brooil principle ii that a pereon • " 
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upon tbo contract I'ctxcccn liim and Ms landlord. Tlic former took po55c<.noa 
under a contract to pay rent a« long as he held possession under the landlonl, 
and to give it up at the end of the term to thedandlord, and having taken it in 
that way he is not allowed to say that the man whose title he admits and under 
whose tale he took possession has not n tit!e.(l) There is no distinction between 
the relation of a tenant and that of a licensee In who<e ca«c the law itself 
implies a tenancy and to whom the same principles appU'd-) 

Bigelow on Estoppel, Ch. XVII ; Estoppel by Representation and I>rs Judicata 
by Caspem, Ch. Ill, 2nd Ed., 1S96 ; Everest and Strode on EstopfeJ, 2GS ; Taylor, 
Ev., §1 101 — 103 ; Cababc, Principles of EstoppeL 


COMMENTARY. 

As already stated this and the ' ** ' ... . pgtoppel Estoppel of 

by agreement, ns the hast deal* wi h hey are, t*®***^ 

however, not exhaustive of this for n a well 

settled rule that neither a tenant n< dispute 

the landlord’s titlc.(4) And a per; on who has been let into possession ns tenant 
by a plaintiff is estopped from denying the latter's title without first surrender- 
ing possession (5) This rule was acknowledged and acted upon in India prior 
to this Act,(6) and is contained in this section. Enjoyment bv j’cnnisston is 
the foundation of the rule. Two conditions therefore arc essential to the exist- 
ence of the estoppel : (i) possession, (ii) permission Ulien these conditions nro 
present, the estoppel arises.(*) It follows, therefore, that when there is no per- 
missive enjoyment; where the occupant is not under an allegation, express or 
implied, that ho will at some time or in some event surrender the possession, 
as in the case of the grantee in fee, there can be no estoppel (8) By the terms 
of the section the rule applies not only to the tenant but to his representatives, 
and is operative throughout the continuance of the tenancy The rule applies 
in favour of a landlord with an equitable title only ;(D) an unnamed lancllord 
letting by means of an agent ;(10) and one of several eo-sharers. If a person 
take a lease from one of several co*sharers he cannot dispute lus lessor’s exclu- 
sive title to receive the renter sue ejectment.fll) The estoppel will also 
enure for the benefit of a lessor who has no title whatever, and tno person let 
into possession will not be permitted to set up this want of titlo.(12) 

The question of the lessor’s title is foreign to a suit for rent or m ejectment 


bat meired property from anotlipr mil not bo 
pormitlod to dispute tbe title ot tbot person or 
bit right to do irhot he bos done, Bigelow, op. 
cU., 64S. 

(1) In re Shtngir's Eilati, L II , 6 CIs, D , 
9, lOi tee Dult T. AMf. 7 11. &K.. COi. 
Bigelow, op cil., SOS. 

(3) Doe if Jofinton r. Baglup, 3 A. ft E.. ISS. 

(3) Aup CAanif T Sorbifwar Chandra, 10 C. 
\V. N , 747 (1906» : t. c.. 3 C. L. J , 829. 

(4) Bigelow, op. cil., 600. Taylor, Ev , {) 
101—103 . Doe d Knighi v. SoiyMe, 4 M A S , 
347 : AlcAorne v Comne, S Bmg , S4, fft raoes 
cited in William’s Saunders i. STS i>, S28 (Ed 
1671): Bigelow, op (i(..Ch XVll . Cnsi<tr*x, op 
rtf ,Qi, III. As to adverse possession, see Ariefo* 

MORI T. Seertiary o! Statr, 3 C. W. N . 09 (IS98). 

(■*•) J/kfAuroiyaii V. 5iaRO famoi'oiyan (IMS), 
28 SI., 628, IS SI L. J., 828. 

(6) Jainarayan B 04 * r, A'adambint Diui, 7 
B. L. n., 723n. (IS69): I'onxfr* Dop v. Ba. 
W, LE 


6o;i KaiM. 6 Born II. C . A. C., 17S (1S71) : /fu- 
nee Uadhnb v. rAoloorDosi*, 11. L. 11., Sop. Vol , 
6$S F 11 (1688): Durn .t Co Bu^ho J/oyrs, 
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Boy. 7 W. II . 25, 28 (1607) . Mohtth Chun, Ur 
Gooroo Drosiuf, Slarsli , 277 (16R3). 

(7) lliselow. op fil , 6(>U 

(6) Kup CAanif v yorfcfjnmr ChonJnt, supra. 

(9) Board v Board. L. U . 0 Q B , 53 t srs 
Bittelow, op rit , 302, 363, 638. 639. 

(10) Fferata; v. Coo.(iiiy. ill Bing , 649. 

(11) darnsrifp FewoAp v. /olsAminm Kafa. 
ram, 13 It , 323 (1688) 

(12) Tadman v. l/fnm.in. I.. II . 2 Q II. (1693). 
168, 17A, and this It * 0 , IIikukIi the lentney Lo 
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630. 64n. 362. 363 . diV/y y. .{rSaflnof, 4 DeG. 
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DkIst. AsASy, 7 )I. a K., 6IX). Astoob^tke 
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against a lessee. And this is so, though the ostensible lessor is merely a trustee 
and liable to account to the ce tui que In this country, however, the 

principle that a tenant cannot dispute his landlord’s title has been made to 
yield to the influence of the henami system. The tenant when sued for rent 
due to bis lessor lias been allowed to prove that the person from whom, 
nominally, he accepted a lease, was only a henamdar for a third person to whom 
the rent was really duc.{2) And conversely where a landlord had accepted rent 
continuously from persons in whose names a lease had been taken for the benefit 
•of their husbands, when the henaniidars were unable to paj% he was allowed to 
sue the persons really interested in the lease (3) A plaintiff having sued to ob- 
tain possession of certain land wliich the defendant held as tenant and in res- 
pect of which he had for soir ■ *’ * • ' ' ' ' i« I 

to the time when ho became 
veyed to him the premises k _ 

ance was found to be a mere benami transaction Htld, that the plaintiff was 
not estopped from asserting the tenancy and under the circumstances was en- 
titled to rcc0vcr.(4) And in a recent ease it was held by tlio Madras High Court 
that where a deed is executed by a tenant in favour of a person henamx for an- 
other, the real owner and not the henamidar is the landlord whoso title the ten- 
ant is estopped from denying under this section, and that in a suit by such 
hcnamxdat for rent the tenant can deny his right to sue on the ground that ho is 
not the person entitled, for a henamidar, as such, has no right to sue unless he 
can show a legal right to sue under the general ia\v.(5) 

^Yho^c the plaintiff sued for possession of a house, alleging the c-mry^ of 
the lease on which the defendants held as tenants, and the lon'cr Court dismiss- 
ed the suit, being of opinion that the plaintiff had no title to the house when 
he granted the lease, and that it belonged to the defendants when they passed 
the lease ; it was held, reversing the decree of the lower Court, that the 
defendants (tenants) having c.xccutcd the lease could not deny the plaintiff 8 
title as a ground for refusing to give up possession, and the lower Court itself 
therefore could not go into the question (C) 

A lease, like other contracts, is binding only on parties sut juris ; and 
persons under disability not being bound by the contract arc not estopped to 
deny its validity.(7) The estoppel o! the tenant may rest upon the solo ground 
that he has received possession from the landlord. It is perforce an admission 


ol n^Ktrntion. tre SAiimt AKnvJ v Gonfam 
Sfohirooilifm, N AV. I*. IJ C , S53 (ISSl) 

(1) Jamaraii* t. /CaJimiiift Don, 

7 B. L. r. . 72S. 724 note (1S69); 
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l<^n iinctiont^l hr the preamt arction, and. 
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Marih., 377 (1SC31 j Cul^ttrltoii r /rtiay, 4 If. 
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laVl dovn in v. KtAariuUk CSaeXrrtaity. 
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W. R . .Sp No . S8 (1862)5 
ProtunnonalK £>uU, 0 W. B. "I (1887)5 fro- 
muBo Coomar e. Koijlanh Chundtr. 8 W. R-. 
458. P. B (1667)5 JitpinMnn CXoWXry v. 
Ramehnydra Day, 5 B. L. R . 231 (1870) , Fie«. 
Ee , 561, 504. 
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of sonic title in him ; and hy rca<ion of the landlord's change of position the net 
is deemed a binding admi<wion that he had sufllclcnt title to make a lease. 
Where, however, the tenant being nlrea-hj in pojspiiion, has made an attorn- 
ment or acknowledgment of the tenancy, he may show that he did so through 
ignorance, mistake or the like.(l) The doctrine that the tenant cannot dispute 
his landlord’s title is not confined to the action of ejectment (2) The estoppel 
applies to all matters connected with, or arising out of the contract by wliicli 
the relation of landlord and tenant was created Where in a suit for rent of 
land, the plaintiff alleged that he bought the land from the defendantand there- 
after leased it to him year by year, and the defendant totally denied the sale 
and the lease, no question of title was held to arise on the pleadings because 
if the lca«o were proved, the defendant would be estopped by this section from 
denying his landlord’s title (31 The estoppel cannot, however, extend further 
and affect matters quite out«idc that contract.(4) 

In regard to the relation of mortgagor and mortgagee, without attempting 
to define it, it is sufficient to say that when the mortgagor retains possession, a tlon 
relation is created similar to that of landlord and tenant, and the mortgagor is 
estopped to denj’ the title of the mortgagee ,(5) unless after a distinct disclaim- 
er brought to the knowledge of the latter he has acquired a title by adverse 
possession, (G) or unless the mortgage is void by Statute (7) The same prin- 
ciple applies in the ease of trusts, (8) and to certain relations between vendors 
and purchascrs.fO) The position also of a licensee, who, under a license, is 
working a patent right for which another has got a patent, is very analogous to 
the position of tenant and landlord, and the licensee is bound upon the same 
principle and in the same way He cannot question the validity of the patent 
during the continuance of the license, though he may show what the limits of 
the patent are (10) Aright to use a trade-mark maybe created by license or 
assignment, in which ease the licensee will be in the same position ns the licensee 
of a patent. Indeed it may be broadir assorted that the assignee or licensee 
of any right accepted and acted under may be estopped to deny the au- 
thority from which the right proceeds (11) A landlord is also estopped from 
asserting that ho had no title to let bis tenant m It is an application of the 
maxim that no man shall derogate from his grant It must bo taken against 
him that he had power to do u hat he purported to do Hence the estoppel 
upon a vendor which precludes him from setting up his own want of title to 
defeat his own grant or sale and hence the same estoppel upon the mortgagor 
of propert)' (12) 


(1) Bir^Iow. op. at . 82’, 623 

(2) Ddan'j v Foi, 2 C B N S , TOS. 

(S) Kaanj Ilia Pru r San Paiey 3 L. B B , 90 
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dhar y. Mohan Lai, II II . 704 : Ganja Manu- 
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4 B . 437. Btr BhadJar y Sarfu Pranad, 9 A., 
691. 20 I A. IAS. PurmanHndaat Jivandaat 
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The existence of a tenancy may be established by proof of a written or ver* 
bal contract under the terms of which the tenant was let into possession, (1) 
or it may be inferred from the circumstances of the case, such as the pa}'tDent 
of rent, (2) admission of the relation in a deposition in former suit, (3) submis- 
sion to a distress, (4) attornmcnt(5) or other like circumstance. No difficulty 
arises where an actual demise is proved and it is shown that the tenant has taken 
possession thereunder. The permissive occupation raises an estoppel. But 
other acta of the tenant, such as payment of rent, atand on a different footing. 
Though such an act opemtes as an admission, it is like all other admissions 
rebuttable and not conclusive (6) And though the tenant is often required 
to make out a strong case lie may show that the payment of rent or other act 
on his part was done through ignorance, fraud, misrepresentation, mistake or 
coercion, and thus rebut the inferences arising from his acts which tend to prove 
the existence of the relation asserted. He may show on whose behalf the rpt 
was received ; and when it has been paid under a mistake or misrepresentation 
the tenant is not estopped from resisting further payment after discovery of 
the misrepresentation or mistake (7) 

In order to make the payment of rent operate as an estoppel, it is essential 
to show that the payments have been made as for rent due in respect of land 
held as a tenant, and if upon the facts of the case it is plain that the payments 
have been made not for rent but on another account, the doctrine of estoppel 
arising from payment of rent has no placc.fS) A tenant may always cxplainp 
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(1883), Vilhaldat Seerelofi/ of SMe, 26 B, 
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(3) Obhoy OoUai x. Bdioy Opbind, 0 U . B i 
162 (1808) 

(4) Ltdni Mlah V. Kally Da**, 8 0., 238, 
241 (1881)1 Cooprr v. Blandy. 1 Bing. N. C, 
464. 

(5) La/ai ilollah x. KrAlg Da**, supra } /«*• 
»er T Biipforl, 2 Bmg., 10. 

(6) Bana .7/orf6ii6 t. TiSaloor Dan, B. L. B . 
F B., Slip Vol., 68S (1860). 

(7) St* cases cited at pp. 7( 0.702, pott ; ll"‘ 
Its X Fmaei*. 2 Maclecn and Bobrnson’s So- 
App, 07. iJoe if Barlou x. W'ijyMit, 4 0 B. 
367 . Cooper r. Blrndy, 1 Bmg. N. C.. 45 ; Banr* 
Uodhab V Thaloor D '“t, B. L. It , Sup. o , 
683 F B , (18Q0) t a. c.. tV. P.., F. E , 71 S Cd- 
ler/or o! Allahabad r. Saroi BuM, 0 N -W. P.. 
331 (1871) [A person accepting a Icaio unUc 
coercion b not bound by such acceptsooe. 
nor do payn erti of rent by hiui to the prritn 

granting tho lease stop him d'*'* 
tho title of the payee, unless «ho payee lo him 
lu.o possession. Keen then th- effect of the 
payment as ostoppel would be confinol to tns 
title of the payee at the time possession 
given.] As to tho somewhat snalogoua c 
ot payment of tares raising no eitorpri. 

v. U ” • 

310 (1892). „ - ,, * 

(8) AttoraryGratralx. SUphn. 6 DeO. «• 

(1 , III, 136. 



ts. 116 .] 


ESTOPPEL OP TENANT. 


789 


nndtlicrcbyrcndcr inconclusive, Actsdonc through mistake or misapprehension. (1) 
So a person is not estopped from showing that a person to whom ho has paid 
rent is not the legal representative of tlio person from ^^hom he took posses- 
sion.(2) But a person will he concluded by the unexplained payment of rent 
from disputing the title of the person to whom rent has been so paid (3) 

The relation of landlord and tenant once created between certain parties 
continues as between them and their representatives in title until it is proved 
to have cca«cd.(4) The ordinary ca«c of a tenant holding over after the e.vpiry 
of his tenancy is not in itself, and in the absence of special circumstances treated 
as a ease of adverse possoasion.(5) The possession of a tenant not being ad- 
verse to the title of Ins landlord, limitation cannot be applied in a suit by the 
latter against the formcr.(G) The jwssession of a tenant is in the eye of the law 
the possession of his landlonl.(7) ^Vhe^c land is leased to a person for life, and 
upon the latter’s death, his heirs continue in possession without obtaininga 
fresh lease or pajnng any rent to the landlord, the heirs, though not in posses- 
sion as tenants, are not trespassers. Their possession is permissive and not ad- 
verse until they expressly get up a title of ownership in the property (8) ./Vnd 
in the undermentioned ease it was held by tbe Allahabad High Court that pos- 
session acquired during the continuance of a lease will not ordinarily be adverse 
possession ns against the lessor, until, at an)’ rate, such time as the lessor be- 
comes entitled to possession. (9) When the relationship of landlord and tenant 
has once been proved to exist, the mere non-payment of rent, though for 
many years, is not sufficient to show that the relationship has ceased ; and a 
tenant who is sued for rent and contends that such relationship has ceased, is 
bound to prove that' fact by some affirmative .proof, and more especially is he 
80 bound when ho docs not expressly deny that ho still continues to hold the 
land in question in the suit (10) Mere discontinuance of payment of rent does 
not constitute a dispossession within the meaning of the ninth section of the 
Specific Relief Act (11) The mere resumption of a laUnra) tenure by Govern- 
ment docs not dissolve the contract between the zemindar and tenant. The 
latter has the option to determine his tenancy, or he may consent that the 
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amount ol revenue wHcli the landlord must pay to Government or a portion ot 
it, shall be added to his original jamtna.{l) Where a tenant has, by the direc- 
tion of his landlord, paid rent to a third person, the landlord is estopped from 
recovering so much of the rent as the tenant has paid or made himself liable 
to pay in consequence of that rcpresentation.(2) A landlord maj also be es- 
topped from treating as his tenant him whom he has required to enter into 
that relation with another instead of himsclf.(3) In the undermentioned case 
it was held that the landlord, after having accepted rent from all the heirs, 
had no right to ignore some of them.(4) According to English law a tenant 
by accepting a lease for a now term, even less than the existing one, is held im- 
pliedly to surrender the previous tenancy, and by the acceptance of the new 
lease estops himself from setting up the old onc.(5) It has been said(6) that 
such a rule has no application in this country out of the Presidency-towns, it 
being notoriously customary for tenants who hold protected tenures to accept 
frcsli leases upon every change of proprietorship, whether by inheritance, 
private sale, or auction-purchase. The new lease is generally regarded as con- 
firmatory of the tenure, and the fact of the tenure being an old one is occasion- 
ally, though not always, mentioned therein. Surrender, however, both express 
and imp'icd, has been recognised by the Transfer of Propertj' Act (IV of _lS83), 
section 111, and it is conceived that what may amount to a surrender in any 
particular case will always in this country Ic a question of intention, and that 
if in fact the tenant by his ac<cptan<e of a fresh Icafc intended to, and did, 
surrender his old lease, the ordinary rule of estoppel will apply; but there 
will bo no estoppel if the fresh lease bo, and was intended to to, confirmatory 
only of the preceding one (7) 

As in other cases the estoppel binds the tenant’s privies as well as the 
tenant, (8) so if the tenant sublet the premises the sub-lcssec cannot dispute the 
title of the original Icssor.(9) r'. . • • • « < ^Qgses- 

sion of land by a lessor is csti o also 

persons claiming through hire mucr- 

tenant,(ll)ornsliccnscc,(12)< ^ ^ 3) yc* 

third persons, not claiming possession of the land under the tenant, arc not so 
estopped. A person therefore who lets promises to which ho has no title to a 
tenant, cannot distrain for arre.ars of rent duo from the tenant the goods of a 
third person which happen, to have been brought on to the premises by the 
tenant’s liccnsc.(14) 


The question wbethcr the 
to be decided under one of tw o 

defendant into possession of tl . ^ 

person who lets the defendant into possession, but claims under a title derive 
from the person who did. This section applies to the first case and estops tlio 


(1) U«. Firth>]rtt V. B. L. P. . 

Sup. Vo!., r. 11 , 17n (ISIS) 

(2) llAiVe T. 11 C. B . X. *5.. SOCj 

01 to conduct not fufllcicnt to Iwr londlonl't 

i'-e Uaml/hal r. Va^ia’ihcf, 18 II, 2S0 

(1801). 

(1) Aiirm r, Cnoprr, 2 Q. B., 2hJ. 

(1) Commit r. //art IXm. 4C.\V. N., 

COS (leOO). 

(3) A« to •ntTcn'lrr, »«• Bigplow, np, jil., 
52*>j n»<{ r. L'jon. 13 W. .1: W.. 293. 

(01 Firll. Hr.. SOI. rrfrrrm" to //«« ChnnJir 
T. Junhcriuihr. 12 n. L. U.. 23 (ISTl): ffoy 
O.W4 T. VViuruH R'»j. * VV. r..AetX. I 
(I8C3): I’uAIn ilomt r. JknSn /Vfly, 7 W. It., 


283 (18(17). 

(7) Sti CftKpprur, op. ett., Ol. , 

(81 B.gpIo«. op. n/.. 5l2i the ;/ 

pmity IS illu«tr[it«l I y d. /?«//«« T. • 

2A &r...I7, /Jetim’i'. Poft'"*""- > p' 

Loiirfos rf. ^..ir. By Co. v. !>• •• 

533 (1807). 

(0) BarWa V. W»n«>''.7T.r. .ISS. 

(10) Dnt d r.uUen t. !/<«•. 2 A. * K- ‘ 
Ta^or T. KuiUm. 2 Titunt , 27S. 

mi pot d. Rptncir T. D'tltll. 4 Q P . • 
(12) Pot d. Johntoo V. Paylup. ' 

(131 Vatupali t. Aflrriyoeo. 13 M . 333 (1 • 

(ww™. dumo-”- 

168 ,Vr« f. Q. n , Vol. I.V. 300. 
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tenant from denying the landlord's title. In the second ease of derivative title 
(that is h}* assignment, including gift, sale, dcvi«r, Ica'c or by inheritance. 


» ' • • 0 

the original lessor. Thus in the case cited below (2) the defendant hired apart- 
ments by the year from one IT, who afterwards let the entire house to the plain- 
tiff. In an action by the. latter against the defendant for use and occupation, 
it was held that the defendant having use<l and occupied the premises under a 
lease from IV was not coirpetont to impeach Ids title or that of the plaintiff who 
claimed through him. Further an altomircnt to one claiming under the original 
lessor leaves the tenant ordinarily in precisely the same position (so far ns the 
question of the estoppel to deny the title of the lessor is concerned) ns he was 
with the original landlonl , he cannot dispute the title in the one ease more 
than the other (3) Whether, however, t!ie“o be an attornment or not, the 
tenant may always show that the claimant lias no denvalnc title from lus ori- 
ginal lessor or that the derivative title is defective, or that an attornment made 
by him to the person claimng under the original lessor was made under the 
mflucncc of fraud, or irist-ahe or the like (4) Thus though the lessee of A 
will te estopped to deny the title of A from whom he received possession, he 


not inpcaclied, but only tbo title of him who claims to Ic the successor of the 
landlord ^^ithout denying the landlord’s title, the derivative title of his 
alleged successor may bo inpcached in sc\cral wavs It is clear, firstly, 
that if a man takes land from one person and afterwards pays rent to another, 
bchci ing that other to be the representative of the person from w horn he took 
the land, ho is not estopped from proMng that the person to whom ho so 
paid rent was not the legal representative of the person from whom ho 
took ; for example if a man pass rent to another belicsing him to he the heir- 
at-law of his deceased landlord, and afterwards discovers that ho is not the 
heir-at-law, or that the landlord left a will, the tenant in a suit for subsequent 
arrears of rent would not bo estopped from showing that he paid the former 
arrears under a mistake, and that the person to whom so paid had no title (G) 
It may be shown that the claimant is a straigcr to the title of the original les- 
sor (7) So again the tenant in .possession will not be estopped from showing 
that, however valid the title of his original landlord may have been, there has 
been in fact no transfer thereof to the claimant (8) So also it may be shown 
that the original lessor’s title wa<» not such a one as would enable him to pass 
the legal estate to the pla!nlifl,(9) or tliat the original lessor’s title had dctcr- 


(0 Lrxfn, itfilah r.KoPa Ihs*. 8C,23S.51I, 
213 (I8S1). 

<21 r. 1 ling , 147. 

(31 BiHox- op. €it , .Wl. 

(4) l5iprlo«. up C>t, 633, 831. 636, Crmrrt 
/)oi« T JntvyinalA Jio<j, 7 W . P. . 2'., 26 (1867) . 
LnJl 3la>,omi<t v AW/rtitir.. 11 C . 819 (ISM) 

(5) Dot <1. t Darton, 11 A A 

E., 387 . the tenint msy alnejs *how tli»t th^ 
••signment ineflectu*! to foss U'O Imw'o 

title; llt'bovrn v. Foqf, 99 1 (.tmrr 1 , 

eitms the Uat and other caae*. Bigelow, op. erf., 
638 molt. 


(6) AfiKr T. Thalonr Da*t, B. L. It,, 

Sup Vol. F B . 668, son (186Q) . Courre Z)«» 
r JofamiMlk B->9, 7 IV. II , 25, 20 (1867). 

(7' Ittgalow, op nt , 534 , cf CorKiih r. Star. 
a,»B & C. 471. 

(8) AcetJtitla’ Dtnik InJ> Co t. Ilarltmit, 

10 C. n , N S . 870 r.anre TillufuTet r. Bants 
BtmedA, 24 W It , 101 (1875) [A tenant not 
pTFrented from o( ths 

•Beged assisnee of hii admitted laadlor<l.) 

(9) Dos <f. DijjiniftlAam r. Barton, 11 .A. & £., 
307. 
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mined (1) If again a tenant being already in possession of the premises exe- 
cuted a lease in favour of a stranger to the title, or a person claiming a deri- 
vative title from the last owner, he is not estopped from disputing the title of 
the person to whom he has so given the agreement (2) The broad distinction 
between all the cases above mentioned and that dealt with by the section lies 
in the fact that the person whose title is disputed is not tlie person who let the 
tenant into possession, and is not therefore a person m favour of whose own 
title the estoppel operates The words “at the beginning of the tenancy” 
in this section only apply to cases in which tenants are put into possession of 
the tenancy by the person to whom they have attorned, and not to ca<!es in 
which the tenants have previously been in possession.(3) A tenant further is 
not estoppr d to allege that he was let into possession under a title since acquired 
by him, under which snbordinately the landlord clairas.(4) lYhen moreover 
the tenant being alreadj' in possession has attorned or paid rent, or otherwise 
acknowledged the tenancy, he may shoiv that lie did so through ignorance, (5) 
fraud, (6) misreprescntation,(7) mistake, (8) or coercion :(9) and if induced to 
attorn and take a lease by tlicsc means, he may dispute the title of the person 
claiming to be his lessor (10) 

Although a tenant may not, during the continuance of the tenancy, deny 
tenaner.’ that his landlord had a title at the beginning of such tenancy, he may show 
that his landlord’s title has expired or determined ; for this section only 
operates as an estoppel during the continuance of the tennncy.(ll) In such a case 
hedoesnot dispute tW title, but confesses and avoids by matter ex fost iactoX'^^) 
Justice rcfiuircs that the tenant should be permitted to raise his plea, for a 
tenant is liable to the person who has the real tiieand maybe forced to make 
payment to him, and it would be unjust if, being so H’blo, he could not show 


(1) D'td, Ihjjinbolhamv UaTlon, II A. A E., 
Sf>7 : Lntl Mabontd /.ondiiuv 11 C, Sie 
(18S41 m thii l<tt it wm ftlk'tiMl, that 
the title o( the pernon under whem the Jolt had 
er'f^inall^ Veit held had expired to the 

execution of a dred of mmaa^enparm 

(9) LnU Moftnmtd y. RiJtanui, supra 

(3) Ih. , see Strthnrnma Rain y Dnynnnal 
ranMIu. 17 M , 278 (180U . Ilieelow. op at . 
635, 633 : as tn tvhat constitntes a Irtlin" into 
po^ireeion, tee Tnvior, Er., | 103. 

(41 ford y Jjer, 2 H A T , 279 

(51 Jaio y. JTood. Cr A P.. 1*5, Fenarr y. 
Duf/iel, 2 line , 10 , Orejory r. JJoiJje. 3 Biiiii , 
474 : followeil in A'dii Dot* y, SHrendra Wtif/i, 
7 C. W-N.iaOd (IHOT) seo JeanylHai v. IJa. 
taji, 4 n , 79 (ISTI). Brtjonalh Chotrdiry y 
Lnlt Mens, U W, H.. SH (1870) 

(6) r.iaelow, op. ril , 627 . FranlUn y. JJedi. 
da. 3% Cal., MS (Amer,); Doed. Barlouiv. ITij. 
piar, 4 Q. 1)., 3')7i 

(7) 7>>* rf. rirrin v. Broim. 7 A ft E, 447; 
Crarenor y, IVonlSnitte, I Diii.- , 38, 43 

(8) JeiB y. n'o'rf, supra; Riyjert y. /^/eSce, 
Taunt., 202 : foliounl lx Kefu Dai t. Smeemdra 
Fats. 7 C. W. N., 690 (1903): foliowrd Am el. 
riertn y. Brnm. 7 A. 4 E, 447; CornuS y. 
Seatill, 8 IS. 4 C., 471 : Crarenor y. VondSoetee, 
1 Pinp , 33 : I il/iu/i/iu T. Feetetary e>/ Ftale, 28 
1)., 410 (1001): [admUtionof psYment of rent 
r alsra a jn'eid /uci* pmumptioo of title asd 


throw* the «««s on the ethrr patty of shnwin? 
that it was made hy wisttkel for ft cnie under 
s. 60 of the Bengal Tenanev Act, see Dvrga Dm 
y Rnmoth Aton, 4 C. W. N , 606 (1806). 

(0) CfJUelor eif AllaSahod v. Svrai DhM, 6 
N AV. r., 333 (1874) : Irdl MaSomtd t. Kedtn- 
our. 11 C.. 619 (1886). 

(10) Biseloa.op. tit., 623. 627. Thetcnintor 
hia asiiRnee, it may thru V broad'y rtntrd, n 
not estopped, to explain the eircumstanies under 
whuh, being already in possension, he has made 
sn attornment to the pl.ifnfiff, '6 . 625. 52^ 

(11) 4mm» Y. liamalrteSna, 2 M., 22(1870): 
•Suhlnrfiyo y, KresSnappn, ]2 Jf , 420 (1888): 
the English authorities are nnircrous ; ere 

Foy V. Collier, 1 E. 4 B., CSO. C40 . lloperall x. 
A'fvt. 9 Bing.. 613; Grattnor v. MooJSove. 
I Bing.. 33: .Vruis v. J/o«, 1 Bms . SW: 

EtTlaTidd Sybvrny.Ftade.i T. n..fR2: O'*- 
ndje y. A/Bcteniir. 4 5f. 4 Or., N3 . Doed.Slo'- 
noil y Fduordt. 5 B. & Ad . IOCS: ’’ 

Cooper, 2 Q B.. S-K) : niid Cura A Co r. BftSo- 

moyei Dottee. 14 U. B,. 85 (1870):J/o*« 

JfoAloo V. J/«r SSumtorJ. 21 W. B.. 8 (18.3). 
Tlie defendant may show that the plaintiff a 
titJe has rxpirrd or has lc<n defratrd ly •' 
parftmouDt : fts, for rsample, that the plsfntifl * 
tenure has been nvoided by sale for nrrears o 
reTCnue; Lodai MollaS v. KaHy Air* 

C.. 238, 410, 241 (1881). 

(12) Kioll, Vr.. 6(11. 
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the expiry or determination of liis landlord's title ns adcfcncc.fl) Although n 
tenant may show that his landlonl’s title has expired, yet if h" enters on a new 
tenancy he shall he hound ; hut before he can be so hound, it must appear 
that he was acquainted with all the circumstances of the landlord’s title. The 
landlord hoforo he enters into a new contract must explain to the tenant that 
his former title is at an end.(2) It is well settled that a tenant in possession 
cannot even after the expiration of his lease, deny his landlord’s title without 
actually and openly surrendering possession to him, or being evicted by title 
paramount, or attorning tlicreto, or at least guing notice to his landlord tliat he 
shall claim under another and a valid litlc.(3) The tenant must give up pos- 
session to the landlord and then if he has any title alttitjtfc that title may be 
tried in a suit of ejectment brought by him against his former landlord.(4) 
A tenant who has been let into possession by a landlord under a lease for a 
term of years is bound to surrender it tosuch landlord at the expiration of such 
lease, even apart from any covenant by the tenant to surrender. He c.annot set 


and notice of the fact is brought home to the lessor, the tenant’s possession then 
becomes adverse ; the lessor may at once eject him from the premises ; and if he 
faib to do so before the period of limitation has expired, the tenant may then 
set up his own title acquind by adverse possession or the title of any other 
person under whom ho claims to hold But he cannot set up such title in an 
action brought by the lessor before the expiration of the period of limitation (6) 

These words only apply to cases in which tenants are put into possession 
of the tenancy by the person to whom they have attorned, and not to cns.es in of^etenan" 
which the tenants have prc\iot’8ly been in posscssion.f") \Vhrrc, however,®^ 
in a suit for rent the tenant deni d the execution of the Icabuliyat propounded 
by the plaintiffs, pleaded that it was forged and denied payment of rent under it 
to the plaintiffs and failed to establish his pleas, it was /uld that the tenant was 
not c ' * ’ . . • .... 

not b • 

ease ' , " 

what, if any, limitations there are of the tenant’s priiiloge to deny the title 
of his lessor after attornment when he %vas not inducted by such lessor : and 
that it was not intended to lay down that a person in occupation of land may 
select his rent receiver and execute a solemn agreement promising to pay him 
rent, and pay him rent for a time with full knowledge that he had no right to 
the land, and thereafter at any time decline to pay him rent pleading want of 
title in him and without attempting to show any other circumstances which 
would invalidate the contract of tenancy. Certain property was mortgaged 
in 1884 In 1889 the appellant took from the mortgagors and another person 
a lease of certain lands which included a portion of the mortgaged property. 

In a suit by the mortgagee on his mortgage to which the appellant was made 


(1) 3 / 0 i,rlt,nv V Crf/ifr. I E. A B , 630, 610} 

Jhri r l^la Gribitd, 12 W. 1?., 109 
(1S69' . fwhfu a tenant i* iuod for rent lie eiu ect 
op eviction bytitlo parsmounttothftt o! hx IciSor 
4* 4n Hnvwrr 4ncl it eiirted from part o( tkc 
Unit an npportionment of tbe rent ni«y take 
pUrel L<dai ilcGih t A'o/Iy Dot*. S C , 241. 
212 (ISSl) Ai to nbat ccmstitotei evictirA. we 
flleiipiil Siijh T. J/olom'ii Koinm. 24 C at 
p. 300 (1890) 

(2) rr»»cr T 2 Tine . 10. 


(31 Bi<;d(nr. «p ci4 . S20. 

(4) l(uai/(er At;. &aSa;i, 6 Bom. H C. B., 
l75 (1871) 

(5) Bonlciral IV/d v Chidnamoklnaea, IS 
M4d L 363 (ISOS) 

(S) Bicelow, Of. cu , 534 

(7) Xoa Ka/Unus, 11 C.. 519; 

teo fititAarama Ra/o r CayaHKa I'antilaa, 17 
M . 278 (1691). 

(8) Ktim Datt ▼. Sarendra Xalh, 7 C. tV. X., 
598 (1903). 
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a party defendant j it was Tidd tliat though as between the lessors and lessee 
under that lease, it might well be that the lessee who was represented by the 
appellant was estopped from saying that, at the date of that lease, the share 
mentioned in it was not the share of the lessors ; yet that the appellant was not, 
owing to the lease taken by him in 1889, estopped from showing that the mort* 
gagors were not entitled to the whole of the mortgaged property at the time the 
mortgage was executed in 1884, % e., five years before the lease was taken by 
the appcnant.(l) 

Licensee. The rule of the tenant’s estoppel prevails against one who is in possession 

of land under a more license (2) The rule as to claiming title app'ied to the 
case of a tenant extends also to that of a person coming in by permission as a 
mere lodger or as a servant There is no distinction between the case of a 
tenant and that of a common licensee. Both have been let into possession by 
the act of the landlord, and the licensee by asking permission admits that there 
is a title in the landlord and the law under such circumstances implies a 
tenancy.(3) The case last cited was an ejectment in which it appeared that 
the defendant applied to the plaintiff then in possession of the premises for the 
privilege of getting vegetables from the garden, and that having obtained 
the keys he fraudulently took possession and sot up a claim to the land. The 
Court refused to hear it.(4) 


Bstonceiof 117. No acceptor of a bill of exchange shall be permitted 
drawer had authority to draw such bill or to 
leeorficeo.' ondoTsc it HOT shall any bailee or licensee bo permitted to deny 
that his bailor or licensor had, at the time when the bailment or 
license commenced, authority to make such bailment or grant 
such license. 

Explanation 1. — ^The acceptor of a bill of exchange may 
deny that the bill was leally drawn by the person by whom it 
purports to have been drawn. 

Explanation 2. — ^If a bailee delivers the goods bailed to a 
person other than the bailor, he may prove that such person ha 
a right to them as against the bailor. 


Principle — These are further instances of the estoppel by 
The acceptance of a bill amounts to an undertaking to pay to the order o 
dra>Ycr, but the transaction would be idle if after having so undertaken, 
acceptor were allowed to set up that the drawer had no authority to draw 
bill. lie is therefore precluded from doing so, for to allow him to do so \'0 
be to allow him to contradict that which lus act of acceptance really impor s.i 
Tlic estoppel of bailee and licensee is analogous to that of landlord an c 
and is based on simikar principles (6) 


(1) I'rnmtfo Kimar T. JfaXo&XaroI flakn, 

^ C. \V. N . 75 (U'OI) . no lo pt«»F«Man, 

wr fatuh .SiKjji T. r.amaniU 6 Horn. L. T... 274 

lioop. 

(2) r.iir''1ov, op. fit . 543 : On* J. JohatOH ▼, 
Itoylvp, n A. K . IKS : J/wAa)iai]fqB T. SianB 

Simarriiv'ta (10A3). M.. S2« 

(31 /J.X d. JvhK-ca V. flaylBr. 3 A. » E , IBS. 


(4) Stt ol«o for Bi 

iM.’« rKtopppl: Ooiir //"r» i. 

w. nr L.n.Missi). 

..t V of 1832 (Eimemi'nl*), «■- 
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if»t/nr C/iandm, 10 C. U. '■*' t ' 

1 C. L. I.. 029. , 
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[S. IK.J 


ESTOPrEL OF ACCEPTOR, BAILEE, LICENSEE, 


<uy 


Bigplow on K'ltoppcl, 4S0 — l!)vS, 548, 6th Ed. (1890) ; Estoppel by Beprescn* 
;a(ion and IJc.^ Judicata, 2nd Ed., 189G, Cli. by A. Caspcrsz; Taylor, Ev., 

|§ 850 — S53 ; Everest and Strodo's Law of Estoppel (1SS4), pp. 277 — 279 ; Story on 
Bills of E’ccliange, §§ 113, 114, 115, 252, 202, 412 ; Act XXVI of 1881 (Negotiable 
[nstrutncnts) Ed, by Jt. D. Cbalnicrg (1882). Cababe, Principles of Estoppel (1888). 


COMMENTARY. 

Estoppels in the case of negotiable instruments arc instances of estoppel Estoepeiof 
by agreement or contract. Rules such as tlioso contained in this section may 
be called ‘estoppels,’ but they arc estoppels springing from the nature of the change, 
transaction founded upon mercantile custom, and may now he regarded as sta- 
tutory cstoppels.fl) This section is in accordance with English Law(2) except 
as to the hrst Explanation. Under the terms of the latter the acceptor may ‘ i 

show that the signature of the drawer is a forgery, while in England he is not 
allowed to do so ; for it is held that he is bound to know his own correspondent’s 
signature (3) And in a recent case it ivas licld by the Calcutta High Court 
tl,at no person can claim a title to a negotiable instrument through a forged 
endorsement, for such an endorsement is a nullity (4) This section is supple- 
mented by sections 41 and 42 of the Negotiable Instruments Act (XXVI of 
1881), which provide for the liability of the acceptor m the case of a forged 
indorsement and of a bill drawn m a fictitious namc.-fS) Other sections 
define the position of the maker of a DOte,(6) or clicque,(7) an acceptor before 
maturity, (8) tho drawer until acccptaacc,(9) the acccptor(lO) and indorsor (11) 

Sections 118 — 122 of Act XXVI of 1831 enact special rules of evidence 
with regard to negotiable instruments There arc certain presumptions as to 
consideration, date, time of acceptance, time of transfer, older of indorsement, 
stamp, and as to the holder being a bolder id due course (12) On proof of pro- 
test tnc Court will also presume the fact of dishonour (13) The same Act then 
proceeds to enact three cases of estoppel against tlio maker of a note, the drawer 
of a bill or cheque, the acceptor of a bill, and the indorser, which are here 
reproduced. 

No maker of a promissory note, and no drawer of a bill of exchange or 
cheque, and no acceptor of a bill of cxcliangc for the honor of the drawer shall, 
in a suit thereon by a holder m due course, be pernutted to deny tho validity 
of the instrument as originally made or drawn (14) 

No maker of a promissory note and no acceptor of a bill of exchange 
payable to, or to the order of, a specified person shall, in a suit tlicrcon by a 
holder in duo course, be permitted to deny the payee’s capacity, at tho date 
of the note or bill, to indorse tho same (15) 


(1) Bi^fW op c.l , 4SO — 13S; Casporsz, op 
'll., C'h VIII, Chalmers on Bills of ETihanjc, 
4th Dl , 312-On. 

{r, See Taylor, Y.T . | 851 

(3) Sanit'Tion v Co'emon, 4 M & Or.. 203 . 
•s to estoppels arising out of adoption of forged 
s'gnatnres see Drool r. Brook, I R , fi Et , 
80, 90. Ashpilrl r. Irnon, 3 B & S , 474. 492. 
Slarkenzie v, Drilfh Linen Co, L B., 6 App 
Ca«e, lOO. 

(4) Dantu Dekan Sddor t. Secrelar^ of .^lali 

(orlnd'ain CounrU (190S1. 38 C., 231, follow 
'og Vunrrnj rurmananit x Dullonjt 24 


n , 65, and dissenting from CAaiidra Raler 
Da'ite X. Chaptnan, 32 C . 790. 

(5) See Chalm^ra' Neg. Inst. Ac‘, p, 49. 

Art XXVI of lS^l. »s 32, 37. 

(7) IK, 8 37 

(8) /» , «. 32. 

(9) Ih,» 32. 

(10) 76 . ss. 37, 88. 

(11) 76 . s 8S. 

(12) 76.. 118 

(13) Avt XXAT o* 1881, nO. 

(14) 76 , s. 120. 

(15) 76.. s. 121. < 
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No indorser of a negotiable instrument shall, in a suit thereon by a subse- 
quent holder, be permitted to deny tlie signature or capacity to contract of any 
prior party to the instrument (1) 

Section 20 deals with inchoate instruments. (2) As to estoppels arising 
out of negligence and agency in connection with negotiable instruments, see 
note below *, they are but rnstances of tbc general estoppel by otnissioa, to 
which rofereneo has been made m ^tion 115, ante (3) 

The hand fide holder for value of a forged hundi to whom, after it had been 
• dishonoured, it had been transferred by indorsement by the payees, nho at the 
time of indorsement knew that the hundi was forged, sued the payees on the 
hundi to recover the amount he had paid them for it. Held that the payees 
were estopped from setting up the forgerj’ of the hundi as a bar to the suit (4) 
Estoppel ol The relation between bailor and bailee is analogous to that of landlord and 
EtoeliB«^ tenant. He will not be permitted to deny his bailor’s title any more than the 
tenant may deny title of his landlord (sec section 116, ante). But by the second 
explanation to this section, the same exception applies to his case as to that of 
the tenant, namely, that wh^rc something equivalent to title paramount has 
been a«‘>ertod against the bailee, he js discharged as against those who entrusted 
the goods to him. The bailee has no better title than the bailor, and conse- 
quently if a person entitled as against the bailor to the property claims it, the 
bailee iias no defence against him. The true ground on which a bailee maj| set 
up the jwa tertii is that the estoppel ceases when the bailment on which it is 
founded is determined by what is equivalent to on eviction by title paramount. 
It is not enough that the bailee bas become aware ol the title of o third peison, 
nor is it enough that an adverse claim is made upon him so that ho may bo 
entitled to relief under an mterpleader.(5) A bailee can set up the title of an- 
other only if he defends upon the right and title and by the authority of that 
per8on.(6) 

As between a bailor and bailee, the latter in an action for non-delivery of 
goods upon the demand of Ins bailor must take one of the following courses: 
(a) He may show that he has already delivered the goods upon a delivery order 
outhorired by the bailor* or (6) he may institute a suit of interpleader : or(c) 
he may defend the action on behalf of the real owner, alleging and proving 
the title of the real owner, defending expressly upon that title (7) 


(1) Act XXVI of 1881, «. K2. y 

flromilou-. 2 O. aj,,4C5, SItCrtgory. Rh 0 det,fi 

K. A n., 268 , the ft Love fE(Tfioii«op|>rftr prmrtkllv 
(» rrprrscnt the English Inw upon the aame 
Bobjirt. »« Clifttmcr"' Nejs. Act, IIS. 114 

(2) See /’oWfr T Mu'lmnoy, I, R. 4 C, I* . 
704, 712. JliuuU V. Lanj’lalJt, 2 I>ouz.. 4% 

T [hiTjndan, 5C, 39, Bigriow, 
op. til,, 487, 494, A6.V It ha* Lorn aniil to bo 
douhtfal tthrtlirr the linlilitj ru tho«o cair* 
rml* on rrloppol or on tho lair.mrrchftot Es- 
parto airai, 7 C. i: , K. S . 440 aa to inatru- 
monfi In*t or ilolon, Art XXVI of 1681, 
«. 58 ; /laiftd.it T. rtf unfit. L. R , 3 Q H. D.. SiS. 

(3) KT>Tr»t nnrl StTodn’* Fatopprl. 2^. 
Caapori/, "p. t>l-, 174— ISO; Itmnj y. 4>rofr, 
4 Bin?., 83; /ajLim t. rrlmn>nr,7C. B., X. 
8., 82 ! A'nUJ V. CArjar Baal, 1.. R., 1 C. I*. 
D., 578; Stk-iffld y. I'art •/ tandutoroiijll, 

L. IBH, 2 Q. n., eoO; ITtni of y. 

I’ojlutM tint., L. r~. tpp. Ca*., Dl ; I,. B , 21 


Q B. D, 243; L. R.. 23 Q B. t> . 
Ehupulram r. //an Pnu. 6 C. IV. K . 313 (iml- 
(4) Bitien Cianrl v. A9^««r/ra 8 ■ 

302 (I8«3) 

(SJ A* to tho prornlure m mtorplcador rJit’. 

*rrO. XXXV. pp. 1134—1117. Or. Bra CVdo , 
J Co. x Lamhfrt. L R. ' 

Q B , 327. , 

(8) EiJili y. /fiW. 0 B. A S.. 231, 

«n Eojrrt Son* d Co v. Lomhirl. •ur''* ' 
Contract Act. » 100, an-1 pnornUy 
•nrntmi ,*i. 14R— 173; Coj-j* y. Ilarnnri,.r\ 
L Ca*. . Bi*oW. op. ri'.. 548-532 ; 
op. ol.. Cb. V, Ercroit ftnJ .‘^fro.lc, op 
268—275. ,, 

m Sofert Soni d Co. r. Inmfifrt, I- • 
(1831), 1 Q, B., 325, pi' tA>nl Ether I •» 
ritoppol hr flection to •npport title 
UUoT or third p*tly.«* ^ ' 

IDOi. n,B0(189l). 
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T’ — of ft wharfincer who agrees to hold 

' of the defendant 
' • • j., that they have 

never been separated from hulk and tnat, uicreiuie, iiu piopt-rty passed to the 
person delivering (1) 

The rule with regard to principal and agent is that an agent must account 
to his principal and cannot set up the jus leriii against him except when the 
principal has hcon acting under a tonn fide misapprehension ns to the rights 
of some third person or has heed fraudulently acting in derogation of those 
rights.(2) 

As to licensees, see section IIC, ante (3) 


(l) irood;<y T. Co«ii/ry, J H. ft C. >01, 
AnijW* T. ITi^en, L. R , 5 Q B.. CCO fstt n- 
rntrVi on this bttrr esm in 5imoa r. 
Xmenean TiltjrapK Co., t.. 11., S Q. V. D., SIS. 
S*o Caii^M Co. Saur»jmtill, 


S C.. 660 (ISSO); Co. r. tri7Iiam«, 

L. R. (180S), 1 Q, B., 621 

(2) Erercst snd Strodo, op. ttt., 263 , Smith. 
Mfrosnttla Lair, I12J, lOch EJ,, ISOO. 

(3) And ttt Everest and Strode, op. eit., 268. 



CHAPTER IX. 


Op Witnesses. 

Tub present Chapter deals mainly with the coinpetcncy(l) and compella- 
bility(2) of witnesses A witness is said to be incompetent to give evidence 
when the Judge is bound, as matter of law, to reject his tcstimony.(3) • The mo- 
tives to prevent the truth arc so much more numcioiis in judicial investigations 
that in the ordinary affairs of life the danger of injustice arising from this cause, 
has, till modern tunes, been thought to justify the observance of rules by virtue 
of which large and numerous classes of persons were rendered incompetent 
witnesses, and their testimony was uniformly cxcludcd.(4) A recognition of 
the artificial character of these rules of exclusion, which had no foundation or 
justification in actual experience, and which led to frequent injustice, and of 
the necessity of increasing, as much as possible, the vtetha of investigation led 
gradually to the conversion of questions of competency into questions of cre- 
dibility The tendency of modern legislation has been rather to allow the 


capacity uiauicu lois capaciiy, uii persons uccoinu uumissium us 
It being left to the Court “ to attach to their evidence that amount of credence 
which it appears to deserve, from their demeanour, deportment under cross- 
examination, motived to speak or hide the truth, means of knowledge, powers 
of memory, and other tests, by which the value of their statements can be 
ascertained, if not ivith absolute certainty, yet with such a reasonable amount 
of conviction as ought to Justify a man of ordinary prudence in acting upon 
those statements ”(G) Tims neither want of religion, nor physical 
not involving intellectual incapacity .(7) nor interest, arising from the fact that 
the witness is a party to the rcconl, or wife or husband of such party, (8). or 
otherwise; nor the fact that the witness is an accomplice in the commission 
of a crime, (9) form any ground for the exclusion of testimony. 

But the competency of a witness to give evidence is one thing, and the power 
to compel him to give evidence another (10) And this compellability ma> 


(0 Jl«— iiw, J33. f»H. 

(2) S*. 121—13*. 

(3) Er , I 13*. 

( 1 ) TAvliir, Er., } 1313; StrhrTs Practice 
rclttn? to will ii**, — 10; Whartin, Ev., 
{$ 331— 1»? Birr. Jot*. Er., Jf 730—73#, 
{{ 730— 73# , Stjwart R»p«lje*« 
o( Will’ll*,-*, 1—307; Philip** aivl .tin., 
Et., 3— U2. Si-e the Statntr* Affertiig qaali. 
it Wiimore, E».. I 

(5) T.ylof. Er., ] 1313 it n-j t Rcit. Et., 
j} 623, 132 it *e^.; Uiijfnorc, Er., | 501; tn 
t<mftrli.i la Clitl* f. Albioi 1*1* Atrnra*t$ S<t- 


irfy. 4 C. 1‘. D.. 103; 3? r. Oopd tMn. 3 31.. 
71. 233 (ISIl). A* to the crcJibility of *n 
ther gprierol remark* »* to witici»r*. 
r . p. 33 rl **7 . and -Vorton. Ev.. p 


»e* Stewart lUpalj*. 30S— 3i • 

(8J FieU. Er.. SO# 

( 7 ) It, IH, 110 , 


(85 S. 120. pMl. 

(OJ 8. 133, pM. 
(10) See />e flrtltoH 
4 A., 49. .*12 (18S1J. 
word '‘compclU-d ” 


r. Ill ItrtHon 
,\% to the meaning of th* 
In the fo11o«inI 



AYITNESSES. 


790 


be either (i) compellability to he sxcorn or affirmed; thus ordinarily in matri* 
monial proceedings the parties arc competent but not compellable ; they may, 
if they choose, offer fhemschvs ns witnesses, (1) nnd under the Bankers’ Books 
Evidence Act(2) an olTiccr of the Bank is not, in any proceeding to which the 
bank is not a parly, compellable to produce, or to appear as witness to prove, 
any bankers’ books, without the order of a Judge made for special cause : or 
(li) compellability ir/icn jHwn to attsirer gurslions; thus a witness, who may be 
■ generally compellable to give evidence, may yet be protected or privileged in 
respect of ’ “ * hieh ly? may be unwilling to speak.(3) 

Further, the law will not permit the witness 

to speak, ions 121 — 132 declare exceptions to 

the general rules that a witness is bound to state the whole truth, or to produce 
any document in his possession or power relevant to the matter in issuc.(5) 
These rules of privilege and prohibition rest on grounds of public policy which 

^ .1 . r .*1 4_ 4l *; :.l 

. . ' ■ impcllablc to do 

. ^ . g of evidence is 

regulated by the Civil nnd Criminal Procedure Coelcs.fC) lastly, section 134 
declares that no particular number of witnesses arc required for the proof of 
any fact. 

The exclusionary rules in the present Cliaptcr arc based cither directly 
on general considerations of public policy, such as the rules relating to affairs 
of State and official communications, (7) information given for tho detection of 
crime,(8) and judicial disclosures ,(9) or on grounds of privilege, such as the 
rules relating to profcssional(lO) nnd matrimonial(ll) communications, and 
titIo>dccds and other documents (12) In connection with these rules should bo 
read tho provisions of the Civil Procedure Code relating to discovery (13) In 
fact, questions of privilege arise as frequently on applications for discovery 
or inspection before trial as with reference to testimony in the witness-box, 
hut tho principles arc substantially the samc.(I4) Whatever difference may 
exist between the case of evidence asked for or tendered at tho trial, and that 
of an application for disco ’ ’ ' of a refusal 

to order discovery in the i interrogated 

under 0. XI. r 6, or ordc , • * le Cnil Pro- 

cedure Code, may plead his privilege in the terms of this Act When it was 
contended for the defendant that even if .a ease submitted by the plaintiff to 
his counsel could not be used in evidence under section 129 of tho Evidence Act, 
yet the defendant was entitled to have inspection of it under section 0. XI, r. 1 1 
of the Civil Procedure Code, such contention was disallowed by West, J., who 
said : “ The argument that albeit the document may not be such that the Court 
can properly order its production as ’evidence, yet the opposite party may de- 
mand a perusal of it, is, I think, opposed to all principle. If a communication 
is protected hy its confidential character, it is protected in an especial degree 


«wK.T.Copnl^VKs«,3M.. 271, 278 <l««7 (1851). 
JKoierSif.M R,2l C.. 30’. -100 (183J), 

(1) Set Act IV o( ISSO. hi. SI, C2 (In<lun 
Di»orc«), I note to i. 120. patl 

(2) Act XVm ot 1801, ». .5 Act I of 1833. 

(3) See ts. 122. 124. 125, 123, pjC. 

(41 Set *9. 12’, 123, 128, 127. p)** 

(5) R. T. Oopal D3S\ I'lpra, 277. 

(6) CiT. Pr. C<xlc. O.XVf, pp 793— 803, pn«iB», 
O. Pr. Cole. t«. 171. 205. 213. 217, 213. 231, 
214.252.236.257, 250. 485 540; tee mUo IVn»l 
Code, as. 174, 176; 4nd at. 172—180, id.. po«n«i ; 


m lotroduction to Chapter X, poet 

(7) Ks 123 oad 124, pmt. 

(8) S 125. po*(. 

(9) S. 121. potf. 

(10) S*. 126—129, jMt. 

(11) 123. pn/i. 

(12) Sa. 130. 131. poll 

(13) Oa-. Pr. Code. O.XI. pp 761—7741 

(14) See Grtennvjh r, Gaitell, I. SI. ft K., B«, 

ll5s HnettjT. 21 Q. B. D., 609,521. 

' (IS) /trauey T. supra, per IVUla, J., 

221 . 
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«s ain\inst an advpisary in Ktication.*’(l) A person cannot K' indift'ctlr ccnj* 
jvlItM to tliJclosc what he cannot be dircctlc cnHctl upon to statc,( 2 ) Crdfr 
the law of pn\'ilo?c it i'* neccssair to set it up, because it i? onlv an excuse which 
the Judee may or may not tcco^isc asgooil. and it is Ins decijion that either 
acconls the pricilegt' or withholds it.(^) Theiv U a srreat difTerence Htween 
privile^' and inccmpetcncy. An incompetent witness cannot H eewnnaed. 
and if exainiiu d inadvertently, hi< testimony is not lepU evidence t hut a pmn- 
le^tvl witness may K' examined and his testimony is legstl. if the pnn!<^' be 
not in>i«ted on.f^l 


llS, All persons shall bo competent to testifv miless the 
” Court considers that they are prevented from understanding 
the. qnestions pnt to them, or from giving rational ansTvers to 
those questions, by tender years, extreme old age» disease, 
tvlicthcr of body or mmd, or any ‘other cause of the same kind. 

Eri^Javaiion . — A lunatic is not incompetent to testi^, un- 
less! he is prevented by his hmaev from understanding tlie ques- 
tions put to him and ginng rational ansvrers to them. 

Prloclplo.— Notes. 

!«.3C*rci-f.") #. ISO {r^rH/K: IlndonSj ttniWirts.) 

*. IIP tPiTMi.S s. 13s 

.Vet X <\f IS73 (Indian OathO : Cr. Pr. Ode, ss. S57. 542. S 4 S j iX, ?. ; Aet X 

cf M(Icdv\n Succession): .Act XXI cl ISTO. s. 2 (niada Wilk); TayK'r. 

I 1542 <l B«l. !>.. § 132. (t #r-. ; rowrU. Er.. M { Thipicn. Er.. Snl EiL. 5(0 1 
Stepb. Pir., Ch. XV* ; rhilUp* and .Vniolds. Ec., S — 142 5 W'harton. Er., * 

Burr Jone*. Ec., § T30. ri . j^iotrart R.ajxdjc’s Law of VVitrc*s«s I — 501 ; SieHl * 
rracticc Kelatin^ to VMtcc*<c<. p. 16 j VVictaorc, Ec., § 4S3, tt «■;. 


COMMENTARY. 

Cottxa- The division of function I'ctwrca Judcc .and .Tnry allot without 

to the Judfc the detenairatjon of all mawrs of f.ict on which the adini^hihty 
of evidence depeuda .and therefoo' of the facts of .a witness’ caMcity to testify p) 
So it wa.« held that whether or not a child was competent to give evidence w^ 
a cue-tion for the Judge to decide and not for the Jure ; th* amount of credit 
to W given to the statements being all that fell withia'the province of the l»t- 
ter.ftU .And it wa.« held that before a child of tender ye.ars i< cpiestioced t..e 
Court should test his cap.vrity to understand and to give ration.aI answers^* 
to understand the ditTerenee between truth and fal^ehcMvi, and it ws.« al^o heM 
that the JuJee mu<t form his opinion as to the competency of a witness lefore 
the actual eiamicatioa coinir-ences.(T) 

SSnOiRc rnderslandinc Is the sole test of competency. The Court not to 

enter into enquiries as to the witness’ wUcious lelie!, or as to his kr.c'wlei.i^e c 


in T. r** .v»» ru. 

r«m.rv tT. I'*, « ST« 

1 *) rr>* »• 13 R, ?. 10 tt^'). 

13) X. X. Vt^ /Vm. : Vel *rt aito 

m. in. 1 : 1 . f.W. 


(I) r.c-.-w. ct. r»„ tai rj.. ir^ 

IS) Wtjftaf«T-. Er., i 

( 7 ) SlnU U ”• * 
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the consequences of falsehood in this world or the ncxt.(l) It lias to ascertain, 
in the best way it can, whether, from the extent of his intellectual capacity and 
understanding* he is able to give a r.ational account of what lie has seen or 
heard, or done on a particular occasion. ,If a person of tender years, or of very 
advanced age, can satisfy these requirements, his competency as a witness is 
established (2) The omission to administer either an oath or solemn affirma- 
tion to a child, although knowingly made, does not render its evidence inad- 
missible.(3) But a Court has no option when once it has elected to take the 
statements of a person as evidence, but to administer to such person either an 
oath or affirmation as the case may require. The competency of a person to 
testify as a witness is a condition precedent to the administration to him of 
an oath or affirmation, and is a question distinct from that of his credibility 
'when he has been sworn or has affirmed.(4) If a witness, after being sworn, 
is shown to he incapable of understanding, the Judge should strike out all his 
cndence.fj) The modern practice is to interrogate the witness before swear- 
ing him, or to elicit the facts upon the examination-in-chicf, when, if his incom- 
petcncy appears, he will be rejected. (C) 

“ A ivitncss may be in such extreme pain as to be unable to understand Disease of 
or, if to understand, to answer questions ; or he may be unconscious, as if in a 
fainting fit, catalepsy, or the like. 

This applies to idiocy and luiiac}'. An idiot is one who was born irrational; Disease of 
a lunatic is one who born rational has subsequently become irrational. The mind, 
idiot can never become rational ; but a lunatic may entirely recover, or have 
lucid intervals At the time when unscientific ideas prevailed the deaf and 
dumb were so far treated as idiots that they were presumed to be incapable of 
testifying until the contrary was shown This presumption has now disap- 
peared, and ordinarily the only question will be as to the possibility of commu- 
nicating wth them tiy some certain system of signs (7) 

Eg, drunkenness (8) It must be jenem The disability js only Or any othe 

co-extensive with the cause, and, therefore, when the cause is removed, the dis- eanfe kind.* 
ability also ceases Thus, a lunatic during a lucid interval may be examined. 

The return of sobriety renders a drunkard competent 

This applies to the case of a monomaniac, or person affected with partial Bxpiana- 
insanity, who may be a very good witness as to the other points than that'*®" 
on which he is insane ” (9) The leading case is if v HiU(10) There the witness 
believed that he had 20,000 spirits personally appertaining to him. On all 
other points he was perfectly sane His testimony as to all other matters was 
received. 

An accused person cannot, m a criminal case, be examined as a witness. An accused 
The effect of sections 3i2, 343 (no oath to be administered to the accused) 


(1 )A8 tothenecessity in English Uw in the case 
of a child witness of belief in punishment for ly- 
ing in a future state, »ee Steph. Dig , Kote XL 
and tVhitley Stohes, S.11. 

(2) K Y Lai Saha,. 11 A.. 183 (1889), J? e 

Rom 23 A , 90 (1900). as to age and 

degree of intelligence, tee Taylor, Ev., § 1377. 
and Roscoe, Cr Et., 115, 116, 10th Ed., cited in 
R. T. J/ofti, lOA . 207, 210, 212 (1888). inwhscli 
the history of legislation m India relating to oaths 
and affirmation is discussed f? t .Sioni, post 

(3) R. T Jfussumol Jltnuya, 14 B. L R . 54 
(1874): 22 W.R.,Cr,14,8.c,R T SetcaShog. 

la. 14 B L R., 294 (F. B ). 23 W. R , Cr.. 12 

(overruling f?. V. Anusfo C’AuelfrJiiHjf, 22 W. R, 

Cr.. 7 (1874) s R. T. Shara, 16 B, 259(1891); 
W, LE 


per contra, R v J/ore, supra , and Qua re , R. 
Y Vimpemmaf. 16 Jf , 103 (1892), tee Act X 
of 1873, as, 5, 13, in Appendix. 

(4) R r Lei Sahai, supra, R.y Sharn, supra, 
at 364 

(.5) R. \ ir/iitthead, L. R.. 1C C. R , 33 

(6) Wharton, Ev , $ 492 Phipson, Ev., 3rd 
Ed, 413,Ta^li/r, E\ , 51 1392, 1393. Wigmore, 
Ev., S 486. The preliminary ezsmmation is 
known aa the mire dire. 

(7) Wigmoie, E\ 51 49S, SIMsees 119, post). 

(8) 76 . J 499 Set Waller’t Trial, 23 How'.. 
St. Tr.. 1152 

(9) Xorton, Ev , 306, 307; Wharton, Ev. , 
II 401. 418 > Stewart Rajialje, op. et!., H 1—10. 

(10) 2 I>en. 4 V. C. C., 254. 
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the Criminal Procedure Code is to render it illegal for a Magistrate to convert 
an accused person into a witness, except when a pardon has been foio/M%grant- 
ed under section 337.(1) But an accused person to whom pardon has been 
tendered, and who has accepted such pardon, ought not to be put back into the 
dock without being examined as a witness when he shows an intention not to 
give the evidence which he has led the Prosecution to expect. He should be 
examined as a witness, as directed by section 337(2), of the Criminal 
Procedure Code, and then dealt with under section 339. Such a person, if 
tried, should be tried separately, and after the trial of the other accused (2) 
If tried he should he asked whether he relies on the pardon as a bar to bis trial, 
and if he does so rely, the prosecution should first prove that the pardon has 
been forfeited by an incomplete or false disclosure. ^Vhen this course is not 
adopted the conviction is illegal and will be set aside (3) Under section 339 
of the Criminal Procedure Code the making of a full and true disclosure by the 
approver is not a condition precedent to the pardon ; but malcing an incora- 
pletc or false disclosure is a condition subsequent by which such pardon is 
forfeited (4) "With regard to several persona jointly accused, the rule atone 
time m England and followed m India was that, when there is no community 
of interest, any one of a number of prisoners jointly indicted may be called as 
a ^vitness either for or against bis co-defendants (5) But the rule is now other- 
■wise, and neither in England nor m India, can a person jointly indicted and 
jointly tried with tlie accused (but not separately tried),(6) be called as a wit- 
ness either for or against the accused (7) By the word “ accused ” in the last 
sentence of section 342 of the Cnnunal Procedure Code is meant a person over 
whom the Magistrate or other Court is exercising jurisdiction.(8) A person 
never arrested, and against whom no process had issued, is a competent witness, 
oven if a principal offender (9) So, where a complaint was made to a Magis- 
trate against A and B, and process Issued against A only, B was held a com- 
petent witness onlus behalf (10) When, during the course of a police-investi- 
gation, one of several persons, who were ancsted by the Police, was illegally 
discharged by them, such person was held to bo acompetent witness (11) In 
B V. icJfld/iaK12) the reasoning in ft v /fanmanio is extended to the case of an 
accused person against whom the Magistrate illegally allowed the charge to 
be withdrawn ; his subsequent evidence as a witness was held inadmissible. 
“ There is no law or principle which prevents a person who has been suspected 
and charged >vitU an offence, but discliai^d by the Magistrate for want of 
evidence, being afterwards admitted as a witness for the prosecution.”(13) 
Where the public prosecutor with the coment of the Court withdrew from the 
prosecution of two out of several accused persons tiled jointly for an offence- 
.and the two accused were thereupon discharged under s 494 of the Criminal 


(1) fl. r. /lantT-nrla, I J{ , 618 (1877), ami 
«cc civva !»«( In ft tvr"<> nontbci «f mod 
fm En?1nh StatulPB cUti«cb hme Ixrn mcor- 
)H)rntr<l (nal.Img tbo rnriy char«:M with « rntne 
to piTo cTiil-nci* oil III* own Ubnlf,*«r< Ihst, 
Kr., S eel. .And uiiit r tb* Criminal Eiid^nn- 
Act, ISOs (61 a 62 Vict , CX 11 , SO), an accused 
may rli ct to sue PTidctice on lin own liihalf 
Mff Jdl'n Ijiv of El idi'Tiro in f’nmmal raara. 

(2) Afuna-'A'/iam T, /! (t»IH).31 M . 27», 

(ollowuiRif. T 24 M., 321. 

(3) A'nffaa V. (JIKIH). 31 M.. 173 . If 

/biZa (IWl): 2;) 15.. 673, U. *. A'«lAw (IfnW). 
30 n . 611. 

(1) Ku7Uit r. A., •u(>rA-, U. A'afa (imm), 
27 C.. I37i /f.v..Wfa(l85J), IIA.33H. 

(5) a. T. A'>-ru!f SAndA. »> W. IL, Cr., 91 


(1800). 

(«) R. -r. Rrndfonyi, 15 Coc. 217; II 
V R., L. B , IQ D , 3W : Steph. D'S . Art. H'S. 

(7) R. V //namuiOn, supra j V. Hemfi'io, 

3 Born H. C. Cr. C . S') (1867) ; R. v. AiAgar 
Ah. 3 A , 2fiO (1870) , B. v. Palrt J<'"> 1*1 “ > 
100 (1885)! B T. .Uonrj Bu"’. 1® 601,68) 

(1892) . B V. Po>jnf, L. B , 1 C. C . 340. In r*^ 
.1. Dnn'l, 5 C. I.. B , 674 (1880). 

(8) II V. Mona I'ana. 608, supri. 

(0) riRrUfr’aCrt-f. I East. 1’. C , 3)1, ci*"! 

B. y. Muna I'una, 003, •iipr*. 

(If) MoAtsA CAunJ’f r. MoAe-nA CAundtr, 

C. L n . 833 (IRHl). 

(11) /•■ V. -I/ORA /'Bsa. supra. 

(12) ritiil ill B. y. .WoM 

fll) B. V UtAar-j LaU. 7 IV. B., C'r- '• 
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Principle. — See Introduction, a>i£c.(l) 
s. 118 {Competency.) s. 122 (Communtcations duriny marriaye.) 

Cr. Pr. Code, B. 488 ; Act IV of 1869, ss. 61, £2 (Indian Divorce) ; Best, Ev., §§ 1D7— 
160 ; Taylor, Ev., §§ 1348—1372 ; Stepli. Dig., Arts. 106, 108, lOSA Note XLI ; Stewart 
Rapalje’s Law of Witnesses, §§ 25 — 45; see also Index ; Wharton, Ev., §§ 457 — 490, 421 
—433. 


COMMENTARY. 

Parties to The position of parties to a civil suit is (except when otherwise regulated 

band* and* Statute) in no wise different from that of other witnesses Proceedings 
wife under section 488 of the Code of Criminal Procedure which provides for the 

passing of orders for the maintenance of wives and children, are in the nature 
of civil proceedings within the meaning of this section, and the person sought to 
be charged is a competent witness on his own behalf.(2) In enminaJ proceed- 
ings the prosecutor (though the Crown is always the nominal party prosecuting) 
is competent, but the accused is not (v ante). The rule in matrimonial pro- 
ceedings is that, upon a petition by a wife for dissolution of marriage on ac- 
count of adultery coupled with cruelty or desertion the parties are compe/evl 
and compellable to give endcnce of, or relating to, such cruelty oi dcseriion, but 
they cannot in this case be examined or cross-c.xamiDcd as to facts relating to 
acts of adultery, and cannot, m other cases, be examined at all, unless they offer 
thcmschcs as witnesses or verify their cases by affidavit.(3) The co-respon- 
dent, in a suit by a husband for the dissolution of his marriage with his wife 
on the ground o^ adultery, was summoned by the petitioner in such suit as a 
witness The Court did not explain to him before ho was sworn, that it was 
not compulsory upon, but optional with him, to give cxddence or not He did 
not object to tc sworn, and replied to the <]ucstions asked him by the peti- 
tioner’s counsel without hesitation, until he was asked whether he had h^ 
sexual intercourse with the respondent He then asked the Court whether he 
was bound to answer such question The Court told him he was bound to do 
so, and he accordingly answered such question, answering it in the affirmative. 
Had the Court not told Inin that he was bound to answer such question, he 
would have dechned to answer it Held under such circumstances, that the 
co-respondent had not “offered” to give eiddcnce, within the meaning of 
section 51 of the Divorce Act, .and therefore his evidence was not admissible (4) 
As to evidence of communications during marriage, see section 122, wst. 1° 
criminal proceedings it has been seen (v. ante) that the party accused, or any 
person jointly indicated and tned with the accused, is not a competent witness. 
BO much of the section as declares husbands and wives competent witnesses 
against each other in cnminnl proceedings differs from the English rule, accord- 
ing to which persons arc, in general, incompetent, (5) for the prosecution though 


moat (larnt tad nsturftl mode Wigmorr, Et . 
i 811. ]) 015, n. 3 li Stt st*D tVhartoii, Et , 
]{ 400, 407 ; at4Mrart nan'*h'*> ep <•/ . } S . •> |o 
»T»Jfnre by An lotfrprrtcr, tSuffoii's cate, 
I ly-aeh, C. C., 408 

(I) And Bolt, Er , { 132 tl a'?. .* Taylor, Ee., 
I 1311 €l 

{,1) In re Tolit Eibti t. AtdocT Xltm, & (*.. 
530 (1870), Aur ifohnmtJ t. Ottmalla Jan, 
IOC., *81 (1883), (ollownl InJlozonoT. ingles, 
r««t ; Uira Loll r. Jan. 18 A., 107 (1893). 
Ai to riaminitjon of «ifr at Insoa-ocretiof bnt. 
Itud. ico Hotitrio r. Ingles, 18 B, lOS (1%9I), 


tnd 1 lIC.orIf, ot to the rorroborafjon of 
inothcr’t rvidencr, rcTiuirfd by Enslub b>«» *"* 

, j;......, L. n . ! Q. i>.. •" 

I- T. K- s . 

ot 134, |»«l. , 

(3) Act IV of 1869. «. 61.52 (Inditn 
wdteeAV/yr AV//y.3lt I-.n.Arr.'’ 
DcBraioit Y. DtBrfHoii, 4 A., 49 (IS8I); »» 
Englj.h rule, »« Stcpli I>>3- 

{i) DtBrtltony.VtDtillon.ioprs. 

|5)T.,l.r, E... ! 1J71, 137!,St.pb. 

Irtt. 108, 109 Is Wbilb-y Stole*, 831. 
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under the Criminal Evidence Act, 1898 ; (61 & 62 Viet., c. 3G), every person 
charged with an oficnee and the husband or wife of such person arc now com- 
petent witnesses for the defence at every stage of the proceedings, (1) but 
is in accordance with the Full Bench decision in the ease of H. v. KhyroollaJi.{2) 

In England, in addition to the husbands or wives of persons charged with cri- 
minal offences, w]io nre in general only admissible upon the application of the 
person charged, though in some few cases they arc competent for the prosecu- 
tion, the only classes of persons now incompetent to testify are persons who in 
eases of High Treason or misprision of Treason (other than such as consist in 
injuring or attempting to injure the person of the Sovereign) arc not included or 
properly described in the list ol witnesses delivered to the defendant, and 
secondly, persons devoid of sufficient understanding to know what they arc 
about (3) 

121. No Judge or Magistrate sliall, except upon 
special order of some Court to which ho is subordinate, be com- **'®*®® 
pelled to answer any questions as to his own conduct in Court as 
such Judge or Magistrate, or as to anything which came to his 
knowledge in Court as such Judge or Magistrate ; but he may be 
examined as to other matters which occurred in his presence 
whilst he was so acting. 


Iltuitrahons. 

(а) A, on his trial before the OJurt of Session, says that a deposition was improperly 
taken by B, the Magistrate. B cannot be compelled to answer questions as to this, ex- 
cept upon the special order of a Superior Court. 

(б) A 13 accused before the Oiurt of Session of liaving gis’en fake evidence before B, 
a Magistrate. B cannot be asked uhat vl said except upon the special order of the 
Superior Court. 

(c) A 13 accused before the Court of Session of at tempting to murder a rolice-oflScer 
whilst on his trial before B, a Session Judge. B may be examined as to what occurred. 

Principle — The general grounds of convenience {eg., the inconvenience 
of withdrawing a Judge from his own Court) and public policy (4) This sec- 
tion clears up a doubtful point of English law It is hardly necessary to add 
that, with regard to things not coming to his knowledge in Court as Judge, a 
Judge IS as competent and compellable a witness as any other person (5) 

«. 3 {“Court.”) Bs. 35 — 16G (ExamiTiatwn.) 

s. 118 {Competenci/.) s. 1C5; Pkov. 2 {Jvdge'e'^power to pittgwstiona.) 

Steph. Dig , Art., Ill; Taylor, Ev , | 938 ; Phipson, Ev., 3rd Ed , 164 ; Best, Ev., 
§§ 184, 188; Stewart Rapalje’s Law of Witnesses, §§45, C8n, 275; Wharton, Ev., § COO. 


(1) Tajlor, 1 1342— 3 St^ph^ns Comm <14Hi 
fdifion), y. II, p. 307. 

(2) 6 \V. R.p Cr.. 21 (1866) , c , B I. R.. 
Sup. Vol., F B , App. 11, md «» Iw a emv 
under the earlier law, R t Govr Cltani, I W. 
P. , Cr.. 17(1864). 

(3) Taylor, 5 1372 (j). 

(4) See R. V. Ga'aH. 8 C. 4 P., 535. B»e. 
eteiieA r. MrtropJtlan Board o/ II ortr, R., 5 
H. L.,4l8, Best, Ev.,{ 185, p 176. note 5 Taylw. 


Er.§938 AatoiUust (r). sec \ LordTha. 
Htl, 27 St Tr . 836 , and for the bw before the 
Act, Y. ^om«, 3 Mad H C P. . 372 

(1867) [eYHlence of subordinate Magistrate 
hoUmg pielimmary en<|uiry into a cnminal 
chaise]. 

(5) Steph Dis , Art 111 and Note 5LII; 
Taylor, Er., } 1579; Best, Et , npta : Steaart 
Rapalje, op. cii , l§ 45, CSn., { 275 ; Wharton, 
Ey.. { 6(0. 
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COMBflENTARY. 

Judges ' ... • . . .r (]gg oj. jjagjstrate of whom 

andMagls- • does not object toanswer 

^ ‘‘her person to assert the 
privilege (1) No definition is given of “Judge” or “ Ma^strate,” in the 
Act.(2) ATbitratOTR wbo arc (but to a uanower extent) within the luic in 
Enghind, appear from the terms of the section itself, not to be ivithin it (3) 

A Judge c.'innot, without gi^ng evidence as a witness in the usual way. 
import into a case his own knowledge of particular facts (4) DTien he gives 
evidence, he should be sworn like other witnesses (5) In a case tried by a 
Sessions Judge, with the aid of osscssow, it was held that a Judge is a competent 
witness, and can give evidence in a case being tried before himself, even though 
he laid the complaint, acting as a public oflicer , provided that he has no per- 
sonal or pecuniary mtercst(6) in the subject of the charge ; and lie is not pre- 
cluded thereby from dealing judicially with the cNddcncc, of which lus own 
forms a part.^T) Althoush a Magistrate is not disqualified from dealing with 
a case judicially, merely, because m his character of Magistrate it may have 
been his duty to initiate the proceedings, yet a Magistrate ought not to act 
judicially in a case, when there is no necessity for his doing so, and where he 
himself discovered the ofTcncc and initiated the prosecution, and where he is 


(1) It T CAflrfrf. hhan. 3 A . 5*3 (IbSI) A» 

to tKo tncaniii!; o( ilie u\ 

theaoctiOQ,B''«ff t /latt, 3 M , 3*7 (I8S1) 

(2) C/ d'’flnitior» given in I’en^l Code, « 10, 
And Act I of 18SS.li i. »nh-KieliOD (13) Sto 
non Act X of 1807 

(3) Hutfltnch V Milropnhian Doard o/ Iftirlt. 
L R . fi K I. . 418 . In re H *./<fy. 1 Ch . 650 
(1891): 54 1, T., 81,0'Aonrfe\ CommiMioneet 
/or Railu(tiji, M App. Cn% . Fllia \ ^Aallav, 
1 C. & P . 327 (ft) a . irhitly Stokcc. 831 In 
England, it hac beoa atio held that a bam^trr 
cannot be comprUed to tcaiify as to «hat hr asHl 
in Court 111 hn character of a Wrri.trf, Ourru ' 
Malltr, 1 Eep , 450. Strph Di? , Art 111 
And a further rule eTi'ta ngaiii«t the coniprtem v 
of jurors to pur ceiitenee ns to nhat j>a«srd 
l<'t»reii the jiin men, m the discharce of t hrtr 
duties steph Die , Art 114, Rest, Ev ,J§ 079. 
fisit -Tn'lnr, Et , |5 912-.-945 The Act CMtain* 
no aimilar proTtiions («rc Whitlry SloLca, 910) 
The competency of jurymen, as witnesses in a 
«na*e which they are trying, >s a wholly differ- 
ent question, for which see s ItS, anti, 

(4) llarpunfitd t. Shio Dyjf, 3 I A , £59. 28« 
(1876); Jioutitauy. Ptulo, 7 W. 11.190(1867): 
ilitlhun Bibt* T> Btubeer Khan, ]| Moo LA. 
213. 221 (IEQ7): Kollomui r. Caoja Gobmi, 
25 W. P. , 12] (1870) : Sooraf Kanl y. KMto 
A'arais, 22 tV, P... 9 (1874) ; R. t., JJrmaeffy, 2 
C.. 405, 4iC (1877); CriiA CXi/mfer r. If.. 20 O, 
857, 665 (1S021 ; t. Fat, I B>rv<u. 1 B. L. R., 
A. Qr.i 13 (Ur.s). As to the duty of the Jodga 
to llate to the accuw.l the facts ha himself ob- 
Srirnl, and the njht of the accasej to cross- 
riairine thereon, sec In re //viroCMaader. 20 4V, 


R . Or . 76 (1873) ; Grfs\ ChHxdtr r. B., supra. 
866 It u extremely improper foe n Magistrate 
mdrtposiogof acasc.torelytn anywayen stale- 
ments made to him oi.t ol Court. If. 
dtv. 14 n . 572 (1890) In Sri Balusv r. Sri 
LaliifB. 22 5f., 427 (1806), tlie Court says “ the 
District Judge of Codaren says, * the people 
have settled down under tho law enunewted in 

1802* He can hardly colleet the State efthingi 

prior to 1862, but his stafemeDt of tho present 
slate ofibings is founded on pcrsoual knowledge 

(5) Kuhort SiPjh V. Gnnt’h Jloolerjee, 9\V. 
P... 252 (1868) 

(6) Sec^ x.Bhn/analhStn.H C,23, 27(1876): 

R.y //iroIaK, SB. L P.., 422. 430 (1871). I" 
K. llerro Chundtr. £0 \V. B., Cr., 76 (1873): 
CrisilCT«»<fm IT, supra, If.T. /hmarf/y, ante; 
IToorfv Corpora;mne/Cofc«rM, 7 C., 322 (1881). 
LtAurt BomxKi v. Ai»am Bailt’ai/ Company. If' 
C , 915(1884): .ViiriMirtto v. Cotlecioro/ Bharunr. 
17 R., 209 (1692); KathiKnth KUa.ton'ala v 

Cn/fretoro/roona. 8 I!.. (1884), and If-'- 

-Ueyer. 1 Q. R D , 173 ; R. s. Phtrori'bit re'l.>i>. 
4«. 18 B . 442 (1893). A'oo .Vo'Au v. 

Bipytn),, 10 B., nns (ISOt) The sirno petimi 
shoukl not be both Judge and prowcutor. F 
T. AW. CA-in-f. 21 W. I: . Cr , J (1875); B v 
OaHjudhur Bhanm, 3 C., C22 (1878) i K. T. B'efi 
A’aadua,” 806(1880); In re //d W. 2-’ *' 

R. Cr., 7.5,(1874), (appesl) : f?"'' C4»»'f'r 
T. R., 20 C.. 805; R. V. ,Va8<i,frr. 14 ^ • *** 
(ISIO). And a public pro*<eutor shoiiM t- 
without personal Intereit, R A'lukisiVA hs 
tor. B Rom. 11. C. B , Cr. Ci.. 126 (1871)- 

(7) B.y.S!uUaF,nj,*l\.l. P... fV.. 15(18.W ' 
a.e.,13W.B.. Cr..e('. 
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one of the principal witnesses for the prosccution.(l) Further, a Magistrate 
cannot himself be a witness in a case in which he is the sole ]uclge of law and 
fact. A Judge who is a sole judge of law and fact cannot gis'e his own evidence 
and then proceed to a decision of the case in which tliat evidence is given ( 2 ) 
A\Ticrc in such a case he has given his c\"idence and convicted the accused, his 
having so acted makes the comnetion had (3) The conviction is not absolutely 
bad. It is open to the Court to uphold the conviction, if it is of opinion that, 
after rejecting the Magistrate’s evidence, there is other evidence sufficient, if 
believed, to support the conviction (4) Quart, whether the presence of asses- 
sors takes the case from without the operation of the last-mentioned rule.(o) 

Where a Magistrate in whose Court a complaint of noting and mischief 
had been filed made a personal inspection of the locus in quo, which inspection 
was not made only for the purpose of better understanding evidence which 
Lad already been given, hold, that by so doing he had made himself a witness 
in the case and had thereby rendcrcdhimsclf incompetent to try it , held, further 
that where a Judge is the sole ]udge of law and fact in a case tried before him- 
self, he cannot give evidence before himself or import matters into liis judg- 
ment not stated on oath before the Court in the presence of the accused ( 6 ) 
AVhen a Jlagistrate was present at a search made by the Police during inves- 
tigation and in all probability he came to know’ of some facts in connection 
Avith the case, it was held to be expedient that thecase should be tried by some 
other Magistrate.(7) f 

122. No person who is or has been married, shall bo com- 
pelled to disclose any communication made to him(8) during 
marriage by any person to whom ho is or has been marned ; 
nor shall he be permitted to disclose any such communication, 
imless the person who made it, or his representative m in- 
terest, consents, e.vcept in suits between married persons, (9) or 
proceedings m which one married person is prosecuted for any 
crime committed against tho other. 

Principle — The protection given by thii> !>cction has been said to rest 
upon the ground that the admission of such testimony w ould have pow etful 
tendency to disturb the peace of families and to weaken, if not to destroy, the 


(1) R. V. Bhdanalh Rtn, su^rs, 29, «nil nt 
remarks of Phear, J , In rc Ilurro Civndtr, 20 
W.P... 0,16(1873), and of Markby. J, in 
R V. DonniRu, 2 C . 405, 4J-1 (1877), TB>lor. 

, I 1379 

(2) R V Donndhj.tafri, jirr curiam , Tavlor 

Ev., § 1379 , Chundcr v R , 20 C . 857, 

865 (1892) , Han Kuhore T Abdul Rah, 21 C , 
920 (1894) , jSwnmiroo T Colltelor pf Dharunr. 
17 B , 299 (1892) aUo R i . /VwA Ckaad, 
24 0,499 (1S97). The rases of CrM* C*i»i»rfrr 
' . , 20 C , 957 (1892) . and badhama I'padhga 

\ i? , 23 C . 328 (1K93), vere distincuishrd 
m/n Ihtnalltrol AnamlnChundef t. Bam J/urf*. 
24 C., 167 (1R96). 

(3) R Donntllif, supra, per lUarkby, J. 

(4) lb , p<r Prmsep, J. 

(5) See R. t. J/alta Sinjli, supra; and R ▼. 
Thnnrlly, supra, 414, in uhich Utter ease the cor^ 


rectness of the former derision, m so far as it 
proceeded upon the giuund that the presence 
of a'«easors brought the case vrithm the general 
Tuk laid down bv it is doubted 

(6) R 1 Jfaaxiwm. 19 M , 263 (1890) , but n 
Wapi'.trate who si-aia place merely to better 
onderstand (he estdenee does not make himself 
a witness In re LaH/i, 19 A , 3"2 (1897) 

(7) Gva Siirgk \ Hohnnifd A’/imon, 5 C W 
^ . 864 (1901) 

(8) In thi^ section ‘ he, ' him ' and ’ bis,' m. 
clade 'she,' 'her' and ‘ her ’ Act X of 1897, 
aa to the meanin* cf the words “ permitted ” 
and “ compelhsl ” in thi, section . sec R. v Copal 
iW. 3 M , 271 (1881). 

OlEy. such commucioations may be dis- 
closed under a 52, Act IV of 1869; r a 120, 
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mutual confiilence upon uliicli the happiness of the married state depends (1) 
The exception is made ex necessilafc rei. It has, however, been pointed out(2) 
that no argument advanced for the privilege lias ever risen to a hicher Knel 
than an appeal to considerations of sentiment; and the conclusion of theCoin- 
missioners of Common Law Procedure in their second report was that husband 
and nife should be competent and eoinpollable to give evidence both for and 
ngainst one another on matters of fact as to which cither could be cxaminetl ns 
a party in the cau«e. 

a. 120 (CoHipctcrc^ of llusiand nnd ll'i/e.) s. IGS.l'nov, 2 poi«r lojuwli'ond 

Taylor, Kv., § 000— 910A ; Best, Ev., | 5SC ; Roscoe, N’. T. Ev., ICS; Stcpli. Pig., 
Art, 110; Wharton, Ev., §§42" — 132; RapaJj’e’s Law of Witnesses, § 274; Ilage- 
man's Privileged Communications, §§ ICo — ISS. Wigmore, Ev., || 22, 27, 

COMMENTARY. 

Oommnnl. “ The protection is not confined tocascs where the comimmicalion sought 

r?ns*mar^ to be given in evidence is of a stncllt/ confiilrnltal character, but the seal of the 
rtase. )a\v is placed upon all communtcatioiis of whatever nature which pass between 
husband nnd w ifc (3) It extends also to ca«es m which the interests of strangers 
are solely mvohcd, ns well as tlio«e in which the husKand or wife is a party 
on the record. It i?, however, limited to such matters ns lia\c been communi' 
cated rfuniij the and, conse<picntly. if a man were to make the most 

confidential statement to a woman before he married, nnd it was afterwards to 
bcconio of importance m a civil suit to know what tlmt statement was, the 
wife, on Wing called ns a witness and interrogated with respect to the commu* 
nuAtion, would, as it scem.s. be bound to disclose what she knew of the 
mntter.”(4) The privilege extends onlv to persons who legally nnd tcchni* 
cally are luisbatid and wife, nnd therefore there is none where the marriage 
IS void (3) A document, even though it contains a communication ffcun a 
husband to a wife or tir< tend, m the hands of third persons, is ntlmU'Sible 
in csidcuce , for u\ ptoilucmg it, there is no compulsion on or permission to 
the wife or hu-^band to di-ilosc niiv communication. The section protects 
the individuals and not the communication, if it c.\n be proved without 
putting into the box for that purpose the husband or the wife to whom 
the comimmication was made where on a trial for the oficnee ot 
bre.'ich of trust by a public servant, a letter was tendered in ciidcnce for the 
prosecution which had been sent by the accused to his wife at rondichcrtj' 
and had l>ecn found on a seaKh of Ins house made there by the 
was hflil that the letter was adim.ssible in evidence ng.ainst the accu'cd (0) 
The priMlcge continues c'cn after the marriage has been dis^olvcd by de.ifh 
or divorce (7) So, where a wonmn, who had been divorced nnd had nnjni’u 

another person, was offered ns a witness ng.ainst lier former liiisKand to 


(!> T.rJor. K» , neM.i:, 

(S) Uiu-mcrr. Ft., p SOtl. lVn1h»i» (Ty* 
*hiM*litp.‘ •potKj,' ‘ prate ef lami 
lira,* • iLv liifr rrrroilT afvn e ancli *onl« ai 
(hrrr arr tlir Trtiidr* I'T aUrb tbr f*uit apark 
r\I that rxhiliita lUrIf i« rraTryfU. Tbrar 

4rr Ihr )> ailing Irrmt. as'l (licar arr all X<m an* 
(nnOTterl allh ; an<l CKit ef fkrar yon air le 

maVe applif'aliV a >li<tinrt and intrllipUr pro- 
poaitiisi ai Ten ra'i.'* t'.ationalr, r>>oV l\. 
Fart IV, C. r'. 

(3) /». ; OTeaa.r t t 'I * 

i:r„ <33. 


(<J Tailor. Et.. J POO; tf Uhaft™. ^'^ * 

{{ <*T— <32 . r.apalje, op. t,l . | CTt 

{'I Sor Uifmorr, Kt., p. 3013' TFrir •> 

niMti- prarr mav Ir •t'altrrrj al anp * 



arr not loit bv th<* insmioaa arwiS-J""'' * 
Irnsahimarlfkitlla trrmilX 

Jnptlin TTiInri* aJirr el *'^'1'’'’** 

Ibaa errafne oj a domrat pr.rr -ha h •• 

1-. iralooitr a.ifi^ianli>! 

101 h- rl/V.a^/iur.St M..MIS0<). 

Taylor. Et.. | '‘10: Fwrr. N *■„ *. 

IfS: .1/"ar.,r T. I'fa. ' 


J/ar,>ri''4al>, 4 ft 
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rxiTTLEci:. 




proTf a roztrart ttIijcIi be iaj jnaSf dcnns xbf pPvf'Ttrrr, TjOT»^ Alranlrr 
lif friSrarp-, aadiac: "ll can xjrrcr raficTP^, ibst i1ip coa' 

Sdearf -vrlici ihf late bas'erratP'd trHlrthp pRr;ir« TrTnaaapd ia inf><T la* 
tiaaatp c! tH fball bf 'h^^bf3S. TrbfTjrrcr br ibr rr. 2 <;roaSa{T ■oac 

•parry xbp Ttlataoa ta' boca Tbp "weerd^ ** baa bpfa Tnarned " 

ia xbp aboTp wexi^a citt rrprt tfv tH< dictan. Thf rri? bfiac "ibal 
aptHa? yiall l>p pitrarrri from ibp boofun of ibc xriif "wbipb •was coafdrd 
ibere by xb? baabaad; «ip laar yet bp adiaittod to t«.rify tP facts ^blfb 
csxap to ber baoTrlrdcf br apaa*: oqaallv actTS«dWp tc' any pp>«on not stand- 
iac in tbst tplat3na.’*(i)' 

123. Xo one shall be 'permitt-ed to cive any cvtdencepi) 
deiired from nnpnblisbcd official xeco'nds rolatiog io any anairs®‘®“**^ 
of State, except tvitb the pormisaon of the officer at the bead 
of the depamnenT concern ed, tebo sball give or xritbbold sitcb 
•penni^on as be thinks fit. 


124- Xo public officer sball be oom]>clled to disclose com- 
mnnications made to bim in official confidence, Ttbcn he consi- 
ders that the public interests tronld suffer by the disclosure. 


Principle. — Poblic policy; prejudice to the public inteie-*ts hr divlo- 
«nre-(4) 1! it Trere cot so it trould be irojH>s.«iWe lo conmiuniMte lreely.(r>l 
If the giring of fcch eridence trould Iv injurious to the yuMic service the gene- 
ral public interest mast be considered p^juount to the indnidiwl intercut of 
a stator in a Court of Justice. The public officer concemeii. &r.d not the Judge, 
is to decide whether the evidence referred to in thp<e section* s^h.^ll be civen 
or withheld, because the Judge would W un-xhle to detenr.ine thb que-tion 
inthout ascertaining what the'decument or communication was. And why the 
publication or di«c!o«ure of it would W injuriou* to the public service—an 
enqmry trlncb cannot take place in private and wbicSi. lAbinc plAce. m.\y do 
all the ini«chief whicli it is proposed to cu.itxl acain^t.((») 


8. 3 (“-E'nJcBCc.”) s- l65. Pkov. 2 {Jnii^r'f jojcrr t’ j’wt 

a. 162 (PfoJuf/ion o/ dorifmcnl rtfemny (<> ynfsfn'**.* rr cnirr fTW*? fb 'n.) 
mailers of State.) 

.4.ct XV of 1SS9 (Disclosure of Officnl Sixiets) ; 21 tieo. 111. cajv n>. s. a (I'rwecn- 
tions against Governor-General or Memlyr of CV'wnciK PKnliiction of Onlcr in CVnintil 1 

Taylor, Er-, 9tfi— 94SA ; Ro«coe. X. l\ Kv . 1T2. ITti ; IVst. fX § ,*.7'^ ; Ste^b. 
Dig., ArL 112; Bray on Discovery, ."m — .M9 : IVwvH. Kt.. Hi.— U'.i : riuiv-\''n. I'v., 
3rd E<L, 162 ; Wliarton, Ev.. 0m.\— C<\>. UipAlje's ojvcif . J 2T6 ; Hagom*n'* I'll- 
vileged Communication, SOI — 317. 


ArtTtOH T. LoH Jv.-mt/. 6 l>«l , I'*-’. I'O 
0'Co«»or T. J/of 7 pnt<iiit% »urr*, bnt »crUu 
mors, Et., pt< 30M. 30X1. 

<1) J/onro« s. 7'»n<//r/i'»,»ul’r* 

(2) 1 Grcsnlc.f, E»., | 2.'M. tth m i» 

Celt, Ev., I 5S8. 

(3) Oral or documsoUry . r i. 3. «•/*. 

(1) ITodter r. EaM Itdim S •! 

it.ftC ,191 [pm!u. lion do.'# not dc*|»*n't on IW 
qorctioa of the prreon. emlKd »«i «•> f''*!'"''# 


Krms « r*rty lo the »nil ..r noil U' V. 

I n. r o. iti 

(3) ^airft T i'*A t'.tmpAt’t, I l'‘> , { 

rie », HI., J , \dm , 3 //.«•»••■» v. 

II {yxl 

(A) l‘tr IVt'ooV. t’ tv . it) rrvt.’*'* » 3 

H 4 X .83S,»v33 . •# to Iho p-r«t>J'C »'* l*'e»wi 
• * eomprtw *■ lit IH# »re E » 

/Vim. 2*7« safim. 
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COMUE3NTARV. 

Affairs of Under this head have been held to come the deliberations of Parhament, 

fffio'mmu- .-.o.. ,._j 

nications. communications between 
political commnnic.ations 

England that where the head of a Department of Goveniment states at tlie 
trial of an action that the production of a particular document by the Dep.art- 
ment would he injurious to the public interest, the Judge ought not to ord‘*r 
its production (2) It Las been doubted whether a Government Resolution re- 
lating to the conduct of a Deputy Collector can properly be described as relat- 
ing to an affair of State , but it was held that if it could be so rcgaided the Gov- 
ernment had in relying on it in their list of documents practically conceded per- 
mission (3) Coinmunications, though made to official persons, are not pri\n- 
Icged when they arc not made in the discharge of any public dutj’; and so 
letters by a private individual to the Postmaster-General, complaining of the 
conduct of a postal official, were held not to be protected.(4) Objection inaj 
he tahen by the public officer, or by the party interested in excluding the en- 

dcnce, or bv the Judge hin . , , __ 

tho duty of tlie Judge win 
Crown or by the party, or 
apparent to him that a r 

documents or information ’ ’ (5) The exclusion when allowed is absolute, so that 
in the case of documents no secondary evidence is odmissible.(O) The latter 
section 13 confined to public officers, though who arc such is not defined. Tlie 
former embraces cs’erj' one Section 123 leaves the discretion with the head 
of the department , section 124 makes tlie officer himself the judge, of the pro- 
priety of waiving the privilege In no case has the Court any authority to com- 
pel disclosures, if the objection is raised by the proper authotity.(7) lu the 
undermentioned case the accused was convicted of criminal breach of trust 
m respect of three gold bangles The evidence went to show that tho nccused 
insured a parcel in the post office as containing these gold bangles, but shortm 
after delivery to the addressee, the parcel was found to contain only a piece oi 
steel One of the \ntncsscs deposed to having sold the steel to the acc^eu. 
Accused’s counsel asked the Superintendent of Post Offices the name of the 
person who had informed him about the sale of the steel to the accused ^but the 
Sessions Judge refused to allow the question to be put, as he was of opinion that 
the Superintendent was protected by this section and the next, but it w-as m<i 
that neither section had any application (8) -Vnd in a recent case it ha? 
been held that documents produced and statements made under process o 
law (c /j , under the Income Tax Act) cannot be said to be made in official con- 
fidence within the mc.'ining of this eection (9) 

i?od*mVo i25. No Magistrate or Police-officer shall bo compelled to 

of ottVAcM^ whence he got any infonnation as to the commission of nny 

{ll Sry TfilVxwiVi rJird aWrr, rt iti taw 

(’) iri//io»n>. ytytpopfT r... (isos), 

Timr* 1.. n . 24. 207. 

13) Jtinxjir y. Sifrtlarit nf .SWIr, h Horn. L. 

r... 131. KO (IWtS), 

(4) IJal' V. /WAW, I M. A I!p1*. IOS. 

(SI /Vr UiIN. J . in llrnmuy r. nr<9«r. 21 
g. n. I>, In mikh all flip *nth«nti.s an* 
rrTi<-«''l . •nil it «aa firkl (hat allMlatit o( 
obj-xllim I'Tthe 'vTirtaryof Mai*" to pr»totlio« 
auffifol tu j'Htify ft rrluiftl to giTX <tia«wrrjr, 

I'rc Jrlkioj’f T. of Slitf, C Horn. L. II , 


irft(ltPin) _ 

(6) florntr. nf'i’itt. i n. * 
l,n, V II, Mv. L. n . 8 0 ]{. 235 j ■ 

irr*?*f, aupra. 

<*) Xorton. Ev., 30'l . J<Sa»7'' ‘ / 

./ .SM,. 0 lion.. L. 1. . Ifi" (im:. 
a. 102, , ■■ 

(«) tl. r. flamaMan Vahornm, 2 
32S|lf>0C>) 

tO) Cini.ar r. ‘ 

IlKO). 3; M..I. 6!, ...1 -- 
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offence, and no Revenue-officer shall be compcllccl to say whence 
he got an)* information as to the commission of any offence 
against the public revenue. 

Explanation. — ‘Revenue-officer* in this section means any 
officer employed in, or about, the business of any branch of the 
public rcvenue.fl) 

Principle. — AVlule it is perfectly riglit that all opportunities should be 
afforded to discuss the truth of the evidence given against a prisoner : ou the 
other hand, it is absolutely essential to the public welfare, that the names of 
parties who give information should not be div'ulged^ for otherwise, — be it 
from fear, or shame, or the dislike of being publicly mixed up in enquiries of 
this nature, — few men would choose to assume the disagreeable part of gmng 
or receiving information respecting offences, and the consequences would be 
that manv great crimes would pa^s unpunished (2) 

s, 118 s. 27 {Infonnalton rceeiied from Aecuseil.) 

s. 165, Pbov. 2 6y Judge.) 

Act of 18S7, s. 13 [«c note (2), in/raj ; .\ct V of 1892, s. 12 (ft.) , Tnvlor, Ev., 

§§ 939—941 ; Best, Ev., § 678 , Steph. Die., .^t. 113 : Roscoe, Cr. Ev , 164 i 165 ; Pbip- 
son, Ev., 3rd Ed , 164, Rapalje’sop. ciL, § 27C; Wharton, Ev., | 604; Hneemnn's 
Privileged Communications, §§ 301 — 305. 

COMMENTARY. 

The section draws no distinction between public and private prosecution.(3) infopmation 
Though the section does not, in express terms, prohibit the witness, if he be mi«iSnof 
wilhng. from sanng whence he got his information, it is submitted, upon the offences 
English authorities and upon a consideration of the foundation of the rule, 
that the protection does not depend upon a claim being made, and that it is the 
duty of the Judge, apart from objection taken, to exclude tlie endonce.(4) 

The rule apphes not only upon the criminal trial but upon any subsequent 
cml proceedings arising out of it (5) The English rule protects not onlv the 
names of the persons by, or to, whom the disclosure was m.ide, but tbe tiofiirc 
of the information given, aud any other question .is to the channel of communi- 
cation, or xihat icas done tinder jf.(6) The Court has under this section appa- 
rently no discretion to compel an answer,(T) even if it consider disclosure 
necessary to show the innocence of the accused (S) 

126. No barrister, nttomc), pleader or valcil sliall at anv Profes- 
time be permitted, unless with his client’s express consent, xnanlca- 
to disclose any commimication made to him in the course and 

^ 23 Q l; D. IS*, st. p!i Di- .\rt 

113 In n < Aimrfrr. n W R. Cr . 1 

ll)(lsTU) R » »upn, »Jrrr«ih 

\ Sml>ner, lO'i Mac., 

•I'.” (A mr I cited iti ltdjwitj” t vp eil . |>. lit, 

(1) Marl< \ <ii)>r-i lhtn,.,y t 

irr>?lt. 2IQ R l> 3»9 prcWiIl., J 
(3) 3I»rLt a Btyfm’, supra. 

(6) rhip^n, E» . 3rJ EJ., 16-1 . R v lltrly. 
snpra J/nrts r Brtttt, supra. 

IT) titi. IVor. 2. 

(..) ArCfHil n; lo the rule lu X'«rl» t. I.»jr/s‘, 

•aprn. 


(1) Thisscction uas substituted for t!ic 

f 12> by Act III of IS8T Bt s. 13, Art 

c! 1SS7, sndAct Vof ISO’, *.12. Oommandints 
and Seconds in coaimaud of Jlilifnrj Toliee, in 
Burma and Bengal, are entitled lci all the jmei 
leges conferred by this section on Pa'ice-oS-eir* 
A* to the meaning of the uord ' coni(vUixl’ 
In this section, see R r Gopa! Aw*. 277, siifTti. 

(2) Tajlor, Ev., 5 911. B \ Hardy. 21 Ho» , 
St. Tr.. SOS, 616 . Ilcmt v Beafi-ci. 2 B * B . 
162 . /fenaissy T II njlil. supra. 312. 513. 

(3) A distinction sihich is made m ll.e Enghsh 
rule, see K. y. Richardron.a K.i K . t)'.>3 . Marl* 
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for tlio purpose of his employment as such barrister, pleader, 
attorney or vakil, by ox on behalf of his client, or to state the 
contents or condition of any document with which he has become 
acquainted in the course and for the purpose of his professional 
employment, (1) or to disclose any advice given by him to his 
client in the course and for the purpose of such employment : 

Provided that nothing in this section shall protect from dis- 
closure — 

(1) Any such communication made in furtherance of any 
[illegal] purpose ;(2) 

(2) Any fact observed by any barrister, pleader, attorney 
or valdl, m the course of his employment as such, showing that 
any crime or fraud has been committed since the commencement 
of his employment. 

It is immaterial whether the attention of such barrister, 
[pleader], (3) attorney or vakil was or was not directed to such 
facts by or on behalf of his cliont.(4) 

Explanat{o7i . — ^Tho obligation stated in this section con- 
tinues after tiio employment has ceased. 


Illustrations. 

(fl) .1, ft client, says to D, an attorney : — ‘I have committed forgery and I vhb you 
to defend me.’ 

As tlie defence of a nian kno\m to he guilty is not a criminal purpose, this eomounl* 
cation IS protected from disclosure. 

(Zi) A, client, says to D, an attorney: — *I wish to obtain possession of property 
by the use of a forged deed on whicli I request you to sue.’ 

This comniimication, being made in furtherance of a criminal purpose, is not pro- 
tected from disclosure. 

(r) A, being charged with embezzlement, retains B, an attorney, to defend hi®- 
In the course of the proceedings, Zlobserves that an entry has been njadoin.d'fl8ccount- 
bool{ charging A w ith the sum said to have been embezzled, which entry was not in the 
book nt the commencement of Jus employment. 

ThUbeingo fact observed by B m the course of liis employment, showing that a 
fraud has been committed since the commencement of the proceedings, it is not protect 
from disclosure.(5) 


(1) In n V. l-h.irmn. * Horn. L. R..4flO 
{111':*) : the comnumientioft hcM not to lir 
“In tJie cour-e," ftr 

(2) The won! «ithia trsrkrtt talMtitatr.! 

for “ criminal ” liy •. 10 of the Aoinolin; Act 

XMII ('( 1ST2. Tilts tohilitulion c^rtios the 
rul.' perhaps some* lint further thar ba* been es> 
tnlihilird ta Endian 1 {nt .Steph. I}i,t . Art. 113). 
Lot is in eotiforiiiilT mth the opinion exprcinnl. 
by Torarr, V. C.. In V.aftll r. •/artson, tl Hair. 


Sa*. and UoHc. V. C . la FilM s. » 

Sim. X. 17. U seems just smt rcaionnhie 
(o inefude cnics of framl «* uelJ its rnn.inn -JT 
See aUoAV/y V. doriwii. 13 Ir. f^'l • ’’•‘P * '* ’ 
andA.v.C.« .1 ItnUlon, L. H., U Q. B- O • • 
iram/: lihiean r. .VoAtminj ' ” 

270, "SO, 2Sl (IfiOl). 

H) AiMinl ly 10, Act XVni of is7- 
It) Sre i, 23, Explanation, aalt. 

(5) & 0 CroifB v. fwf". 1 lb ^ ■ 
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127. TUo provisions of section 12G slmll apply to inter- section ie 

prefers, and the clerks or servants of barristers, pleaders, to ?nte%r 
attorneys and vakils. (1) ters,*c 

128. If any party to a suit gives evidence therein at his iTiTiiege 
own instance or otherwise, he shall not be deemed to have con- by voiun- 
seated thereby to such disclosure as is mentioned in section 126 ;dence.®®' 
and, if any part)’ to a suit or proceeding calls any such barrister, 
[pleadcr],(2) attonicy or vakil, as a witness, he shall bo deemed 

to have consented to such disclosure only if he questions such 
barrister, attorney or vakil on matters which, hut for such ques- 
tion, ho would not be at liberty to disclose. 

129. No one shall be compelled to disclose to the Court oonfldeotj 
any confidential communication which has taken place between tfoSawut 
him and his legal professional adviser, unless ho offers himsejf as 

a witness, in which case he may bo compelled to disclose any 
such communcations as may appear to the Court necessary* to 
be known in order to e:q)lain any evidence which he has given, 
but no others. 


principle.— 'the first two sections apply when the legal adviser or his 
' t ■ *•. 'fu.. — ofessional auMser of a third 

• ■ is, as well as the professional 

. i applies \\hcn the client him- 

^arty to the case or not , and 
lunications nluch have passed 
• that are priMlcged (v. post). 
the legal adviser but of the 
. waived by the latter ; it is 

business without professional 
assistance, and on the necessity, in order to render that assistance effectual, of 
securing the fullest and most unreserved communication between the client 
and his legal adviser Further, a compulsorj' disclosure of confidential com- 
munications is 60 opposed to the popular conscience that it would lead to fre- 
quent falsehoods as to what had really taken place It is quite immaterial whether 
the communications relate to any litigation commenced or anticipated ; it is 
snSicient if they pass as professional communications in a professional capacity ; 
if the rule were so limited, no one could safely adopt such precautions as might 
eventually render any proceedings successful, or all proceedings superfluous.fS) 
The pronsos in the hrst section prevent the pm-ilege conferred from becoming 
the shield of crime or illegality The rule docs not apply to all ichich passes 
between a client and his legal adviser, but only to what passes betn cen them 


(1) Scfl irotn«Aiir Perthad y Shot Anuinul- 
vPa, 2 C tv N , 619. C6l (IS9S) . • c 26 C.. 
62. 

(2) Added by s. lOofthe Amending Act XMII 
of 18';2. 

(9) CrtcuOTijit T GatltU, 1 SI. A K , 103 , 
rhlpiwi. ET.,3rdEd . 169 , Wigmorc.ET., 12291, 
tytlZ T. A'caitnfy, 0 Afp. C»«., 66 ; lii/lon T Ccr. 
yoralMK ©/ Ltytrpoii, 1 SI. A K., 63 ; Ca!Jry t. 


JtKJtardi, 19 Bear , 404 , Ez parte Com[AiII, 6 
Ch. App , 70S , ciicd in Fram}i £Aica;, t J/oham- 
««ay DAaimny, aupra, 272 , Soulhu-arl Co. r. 
Qaiel. 3Q B D , 317 . Aom t. 1_ R., s 
Eq , 622, 324 , t. L*Mareha»t, 17 Cb. D.. 

631. 6S2. J/oryoa, L. R., 8 Ch., 361. 

368 , Taylor, E<r., } 911, «( tej. Ste judgment 
cfWcBt, J., in J/aaeAvriovAcoa/i T. A’ltf Dlb 
raaury, c<e., Compoay, 4 B., 676 
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in professional confidence ; and the contriving of crime or illegality is no part 

of '■ ' ’ ’ ■ 

it : 

Th _ 

tual) made by the second to apply to the necessary organs of communications 
with the legal advisers, viz, interpreters, cleiks and servants. 


s. 32 Explanation {Admtstions tn CtvH Cases.) s. 165 hy Judge.) 

Civil Procedure Code, Chapter X {Of Discovery and of the admifi^aon, Jn$peclion, 
Proiluehon, Impounding, and Jteturn of documents.) 

Taylor, Ev., §§ 911 — 937 ; Best, Ev., 1 581 ; Roscoe, N. P. Ev., IGS — 171 ; Roscoe, 
Cr. Ev., 143—145. 133—135; Powell, Ev., 125—143; Steph. Dig., Arts 115, 116: 
Bray on Discovery, 335 — 387 , Wharton, Ev., §§ 5G7 — GOS ; Stewart Eapalje's op. eil , 
271 — 274 ; Hageman’s Privileged Communications. §| 10 — 164; Wigmore, Ev., 
§§ 2290, el seg 

COMMENTARY. 

En^sUsha.^ The law relating to professional communications between a solicitor and 

n an aw jg game jn India as in England, with the single exception relating 

to the substitution of “illegal purpose” for “ criminal purpose ” (v. ante); 
and. in interpreting section 126, the Court may rightly refer to English cause (2) 
0 ®^®true- “ The rule of protection seems to me to be one which should be construed 

in a sense most favourable to bringiiig professional^nowlcdge to bearcfiecthely 
on the facts out of which legal rights and obligaticns arise."(3) 

Rule limit- Legal advisers alone are within the rule , and of these (as it would seem 
aSvfsers** from the wording of the section) only barristers, attornoj's, pleadersnnd valnls 
It was decided under section 24, Act II of 1SS5, that witiUifarawcre not within 
the rule (4) The protection does not extend to any matters communicated 
to other persons, eg, priests and clergymen, (5) medical men,(C) clerks, (7) 
hankers,(/3) sten-ards, and confidential fncndsfO) and the like, though such com- 
munications were made under terms of the closest secrecy. No privniege 
even attaches to communHatjons made to an attorney friend, consulted merely 
ns a friend and not as an attorney ,(10) nor to those passing hefore the relation- 
ship exists, or alter it 1ms ceased Hi) The rule docs not require nnyrcgular 

il) r Jaelnon, 9 JUrr, IK. fcrita Co^ C. €., SIO; W'hittlon, Ee . S 

^ . Jtfftruo. 1 Sim. X. S . 17 , trt *1*o Ktlfg r Uclj’d work on fK<> rriTilpge of RrligioiH Con- 
Jjfl ion, and ^ T Cnz S Xo«f/on, aupra, Whar- f<.«ion^ (186S) , and irapcman, o/'. fd • 15 
ton,Er,|fi?0, a« to tiatarointaiT rommunKa- Hi 

lion*, T. I'j . and ftinK'U » Jaelton. anpra, tbr («> ft v. CiWon*. 1 C. A. 1’., 97 ! Taj'or, F»., 
pnvilrco dots not attach to thts< Ta\kir. Ev , } 910. 

|»CS;IIaBcman, ' 17) /.« v. n.rreW.a Tan p. 3. 37 . 

(’) Fromit /JAitn/t t. Manttny, l C 1 p. 337. 

IS B . CCS, C71, 278, 270 flS'W) (S) A/oyi v. and Kay - C. A 

[1) I'rr \Si»t, J.,m V 123 {a banker of one of tho partic* ia bouno o 

TA« .V«io BAurumiry, tie. Co., 4 B., .'nO (18S0). atnarr yhat auch p.irtin’ btinnre wnaon agircn 
(1) I!. T. ('/lunJtrlant C^arltrl/utly, I B L K., dayk 
\.Cr.,8 llSt-«i), 0 IV, i:., Cr. ly-t., 1ft. Ih« (9) lUr.frr v. It.VarthanI, ruj-ra; Tayiof. 
rraroni piven fur tbli deruion (t-em rqnally to Kv DlO. 

npply to the lingtiage of the prr«nit aettion (10) Xmifil Jhinitll. 41 L. J., f7i . 

/f. T. caHei. I 5Ioe C. C., IWj nUtdtr aUo K.v. Kwtf. OC. i. I’ .S6T ; 
y . LtManKanl. I.. 11 , 17 t1». 1> . «Sl , bpt Me 8 C A Pli.. 99 ; where the rehvtioiiUiIp 

Tayfor, f’r., p nfte, and Mrpb. I)jy., Xote nttonjey and fhmt "** bi'd not tu lia'e 

\LlV,p-ll‘C. Vifiir I’nab*h Jnd-e* Imr conai. lataUiabrO. 

deffd that aueli nid»nce (bonM n<-t lie pi\pn;Mc (II) GrernoujA r. Caild/, 1 M. 4 lt-> 
l>rt-f T. /‘I’t. SC. A I’.SIS. K. %. Cngra.b 
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retaicfr, or jiny particular fom of applicatioa or eugazrrufat, or tto pariurat 
of auy fcc5 ; it is onoucli if the Ic^l adn«<r te in any Tray consulted in Lis pn>- 
fcssional cLaracter ;(1) and the protection exists cotwiiLstandinu Icro fde 
mistaVc in supposing that the sclidtcr Lad consented to act :(2) or tLe htter's 
subsequent refusal of tLe retaicer.(3) $o also under section 12.\ trLen tLe 
client is interrogated, a confidential conimunication, in onJer to I'e protected, 
must te one wLich Las taken place between the client and Lis lectl pro- 
fessional adri«er. TL? mere circumstance that coaimncicntions are confidential 
does not render tLem pridleged. TLus confidential communications between 
principal and auent, relating to matters in a suit, are cot privileged. To te 
privileged, tLey must be confidential communications with a professional 
adviser.”(4) ^ also a letter written in answer to enquiries about tLe cLar- 

acter of a servant is ■ i ‘ * t’ • * * * • ■ ‘ 

matory statements, ’ ■ ‘ ■ 

but it is not privile ■ • . . . 1‘ • • 1 ■' 

privilege beinuconfinedtocommunicationswithtLe legal advisers of tLe party.(5) 

TLe communication i« equally protected whether it is made by the client 
in person, or is made by an auent on Ivhalf of tbe client, and whether it is made 
to tLe solicitor in person or to a clerk or subordinate of the solicitor who acts 
in Lis place and under Li« direcrion.fC) It is immaterial (under section lfit\ 
as under section 12')) whether the communicatioa rebte to a litigation com- 
menced or anticipated or not.(T) A communication with a solicitor for the 
purpo^ of obtaining legal .advice is protected, though it relates to a dealing 
Wiie/i it not Oe oi b/ij'ition. provided it ^ a communication made to the 
solicitor in that character .ind for that purpo<e.(S) 

Xo privilege attaches to '‘communications between folicitor .and client joint 
as against persons having a yoinl iiJeresf with tbe client in the subjet't-iuatter*** 
of the communication — e.j , as between partners .(9) directors and sharehold- 
ers ;(10) trustee and cc«<iii-giK'*/ru.'/ ;(ll)lessorand lesseeastoprodurtionof the 
lease ;(12) reversioner and tenant (or Ideas to common title (13) two persons 
stating a case for their joint benefit :(I4) or a busKnud and wife who are only 
coUnswely in contest (ID) ^’or does any privilege .attach as Wtween joint 
claimants' under tbe t<nne client — e.j , between claitu.ants under a ie<talor as 
to commumcations between the latter and his solicitor (1C) But where the 
communications relate to matters ouUtdf the joint i»i/crt-s/ they are privileged, 
even against a person bearing the eipen«e of the commuruc.ition (IT) — e.g., 
communications between a pliintifl corpowtion and its solicitors, as against a 
defendant rate-paver as to matters not connected with the rates . or letween 
a trustee and his solicitor as acaicst the where the communi- 



816 


•PRIVILEGE. 


[S3. 126—129.] ■ 


cation is not made for tlie former’s guidance in the trust, but to enable him to 
resist litigation by the latter ;(1) or ■where it concerns liis character, not as 
trustee, but as mortgagee of the client ”(2) 


rerent par- 
ties of same 


attorney 


munication made by the party to the witness in the character of his oirn 
exclusive attorney * If it was, the bond of secrecy is imposed upon the 
witness ; if it was not, the conunumcation will not be privileged.” (4) 

- “Atany A communication or document ” once privileged is always priviieged.”(5) 

time. obligation continues after the employment, in which the communication 

was made, has ceased ,{6) nor is it affected by the party ceasing to employ the 
solicitor, and retaining another, nor by an}' other change of relation between 
them, nor by the solicitor’s bding struck off the rolls, (7) nor by his becoming 
personally interested in the property, to the title of which the communications 
related, (8) nor even bj' the death of the client 
Waiver The privilege may, however, be waived by the client himself (though not 

by the adviser) expressly under section 120, or impliedly under the second 
portion of section 128 ; or perhaps, in the event of the client’s death, by 

his personal representative (9) The client does not waive his privilege by 


ness has been examined-in-chicf (11) As to wniverm part, v. post.{\2) Dis* 
closures made under section 129 should not be enforced on any case except 
when they are plainly necessary (13) 

commnni The communication must be of a private or confidental nature (ns is ex- 
beer^atV* P^cssly Stated in section 129, and shown by the use of the word “ disclose ' 
or conflflen- in section 12G), to be privileged (14) It must bo made to the adviser suh sigdlo 
confcsswnis (15) Section 126 lias no application where the statement is made 
not as confidential but for the purpose of communication.(16] It is not every 
lommumcation made by a client to an attorney that is pmilegcd from dis- 
closure The privilege only extends to communications made to him confi- 
dentially with a ^new to obtain professional advice.(17) Letters containing 

I. r... 26 Cli D , 078. OSS <6 . 38.'5— 387 . end Teylor, Et., { 027. 

(11 Thnmnt v Stfrtlanj ol Stale for India. (10) S. 128, the rule wi* othcr«iiiB under 
18 \V. n , 312 (Cns I 24. Act 11 of 1835. 

(2) rhipeon, r.v., 3rd Ed , 178 . Johneon \ (II) Teylor, Ev., { 027, 4’or/fon/ T Dodemiail, 

Tucltr, llJiir , 382 2 Atk , 621 , R t. Z«rf»on. 11 Cot. 15. 

|3) rhipron, Er , 3rd Ed , 178, Taylor, Ev , (12) Ka\/ v. I'ooTHiichond Poonahl.i B., Ml 

J206jL’a«.7T. rradoflr, Ur S R.. 1 82 , r«Ty t. (1880). *. e., lad. Jur., 470 

Smith, 0 M. 4 W’.. 081 . Share \.Jirdford. 5 M i (13) Jluaehtrthaw liezonji v. A’«k> Dhururntty. 
G.,271: Ri-rr r. Ckbtr, (. P. ,6 Eq.. 624 : RrnitrU «fc , Co.. 4 1) , 683 (1880) 

r. Sytyt, 10 Hear , 61 i all (ollosrd in Jfonon (14) J/emo» Uajte %. Moulile AlJet.SP-i 0 
llaiter J/oidr.r AWid, 1 B , 01 (1878) . eiipro. (1878) , Tran;. /;Wfo;i r. JMantiejh TJha>- 
(4) Taylor, Ev..| 020, Perri/ y. Smith. SenatU tingh, 18 Bom , 203. 271 (1893); Grtteough r. 

T Spry*, lupra ; Wharton. Er . J SS7. Goekdl, 1 .M. i K., 101. 

(3) Buflort r. Comr, 3 Q B.D.,3.58; Ptarte (16) Vx-paiie Cam fhtll i la to Caiheart. L. B . 

r.forfrr.lSQ B.I)..114. 8 Oi. App . 703. cited ia Ftamji Ihicaji r.J/u- 

(0) Er/fnna/ion to •. 126. haaeingh JJhainiHjh, eaiiTy, IXIS. ^ 

(7) Chalmonddi/ T. Chelaii. 18 Vea.. 288. (16) r. 6 Bom. L. B- 1^-’ ('• '' 

(8) Chant T. Broicn. 7 Hare. 79. (17) Tfnm;i r. Dhonnnjh. anpra. 

(9) Bray OQ Ducorcry, 3S0 , Bi to walrrr by ITtM., 28 (Aj. D., 2S7j Oun/arr r. /m". < 

loceciaor m talc, or peraooal rrpmcntatire *. 48{ CffArn r. HW, 1- B. P. D. (1801). 
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mere statements of fact are not privileged : they must be of a professional and 
confidential character (1) ‘Where defendants, at an interview at which the 
plaintiff was present, admitted their partnership to their attorney, who was 
then also acting as attorney for the plaintiff, it was held that the attorney was 
not precluded from giWng evidence of this admission to him : — because the 
defendant’s statement, having been made in the presence and hearing of the 
plaintiff, could not be regarded as confidential or private ; ^ndhj, because those 
statements did not appear to have been made to the attorney exclusively in 
his character of attorney for the defendants, but to have been addressed to 
him also as attorney for the plaintiff.(2) The legal adviser must have learned 


his being employed professionally (3) There is no privilege where, in any 
correctness of speech, there is no communication; as where, for instance, a fact, 
that something was done, became known to him, from his having been brought 
to a certain place by the circumstance of his being the attorney, but of which 
fact any other man, if there, would have been equally cognisant ;(4) or where 
the thing disclosed had no reference to the professional employment, though 
disclosed while the reUtion of attorney and client subsisted ; or where the 
attorney makes himself a subscribing witness, and thereby assumed another 
character for the occasion, and adopting the duties which it imposes, becomes 
bound to give evidence of all that a subscribing witness can be required to 
prove (v. fost) But an attorney may not be called upon to disclose matters 
which he can be said to have learned by communication with his client, or on 
his client’s behalf, matters which were so committed to him in bis capacity of 
attorney, and matters which in that capacity alone he had come to know (5) 
The mere circumstance, however, that a solicitor or client obtains, by meana 
of confidential communication, information about a fact, docs not protect him 
from disclosing what ho already knew about that fact (C) But knowledge 
whether of adviser or client, derived solely from privileged communications^ 
is itself pririlcged.(7) The oommanieation roust be roadc btj, or on behalf of, 
ihe client (section 126) , when the adviser (orcbent) has his knowledge inde- 
pendently of any communication from the cUent (or adviser) or from collateral 
quarters, there is no privilege , (8) nor in respect of knowledge derived by the 
adviser from the employment, but not from the client, as to mere facts 
patent to the senses.fO) Where a sohcitoi claims privilege under section 126, 
he is bound to disclose the name of his client on whose behalf ho claims the 
prmlege. The mere fact that the client’s name had been communicated to 

' ’ ’ another 

■ entially, 

may also 

^ idence,” 

e.g., client’s address, if not confidentially disclosed ,(11) mere matters of 


(1) O'Sifa r. TTooJ, supr*. 200 

(2) 21emonIIait4 v. ilovlvt Ahiool, lupra. 

(3) Orttnovjh t. 0(uke2i, inprs, 103, 104 , 
Taylor, Et . $ 910, 

(4) /&., 104 , Frcimft B\ica)i v ilohaiuinjh 
DXaKnngft, supra, 275, 276. 

(5) Otetnough t. Oorlell, supra, 104, 103. 

(6) Ltwu T. Ptntnglon, 29 L. J., Ch., 670. 

(7) LjftS T. K€n*td!/, 0 App. Cat., 81 , Proctor 
T. Smatt, M L. J., Q B.. 627. 

(8) Wktoaey t. lr,/nana, 1 M. A W.. 6»,- 
W’, LE 


Saivjftr r Btrdhnar^ 3 31 A K , 572 , 2/aiteer 
T i>IT, 1 K. * J . 451. 

(9) Brovn T Poittr, 1 H ft K , 736, ptr Pol* 
loct, C. B.. JIcRMedy r Byell, 23 Ct D., 406. 

(10) Frain)% Bitcaji r. Mchantinjh Dhatmngk,. 
Buprs,foUcniuvB«r«i71 t . Tanner, 16Q. B D., 1. 

(11) Ez.parte Comp6«U, la rt Caiheari, L. R., 

a Ch. ft App , 703, cited in Biieoji t. 

i/oSaiMiii]rk 2MaR«ia;4, npra, 272 ; P.e AmoO, 
60 h. T., 109 . BandnOorn r. A»ior, L. R.. S 
Eq.. 575. 
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identity, (2) asej, liaving sworn an 
owing the client’s mental capacityj(3) 
s it would seem, its character ;{5) and 
the retaining of counsel comes within the rule respecting confidential communi- 
cations (6) Communications which are not necessary for the purpose of the 
employment ; c j., a prosecutor’s remark that “ he %vould give a large sum 
to have his adversary hanged, ”(7) are not, but all ncccssar}’ professional and 
confidential communications, legal opinions, drafts and the like, are privileged (S) 
A solicitor is not at liberty, without his client’s express consent, to disclose the 
nature of his professional employment. Section 126 protects from publicity 
not merely the details of the business, but also its general purport, unless it 
beloiown, aliunde, that such business, or the communications made in respect 
of it, fall within first or second proviso to the Bcction.(9) If this be loiown, 
aliunde, and a foundation be thus laid for ashing the question and admitting 
the cadence ; « y , if in a particular case the facts proved inalce it probable that 
the \nsit to the adviser really was intended for a criminal or illegal purpose, 
the adviser may be rightly questioned as to the nature of liis employment (10) 
The legal adviser will not be permitted to state the contents or condition of 
any document with which he has become acquainted by virtue of professional 
confidence (U) But he cannot wthhold documents, unless his client is so 
entitled (12) Ho may not state whether a document, while in his possession, 
was Btamped, indorsed or boro erasures, for that iscoDdition(13) nor the date 
when, or purpose for which, it was entrusted to him, (14) but he may prove the 
fact that a particular document is in his possession, so as to let in secondary 
evidence, if it bo not produced on notjfc,(J5) hut sot in whose possession or 
custody it is, or when or where he saw the same, if he came to the knowledge 
of the fact inquired after in the course of confidential communication with his 
client in his professional capacity.(16) Ho may prove that Jiis client put in a 
pleading, or swore an affidavit, for these arc matters of publicity.(17) A soli- 
citor employed to obtain the execution of a deed, and who is one of the wit- 
nesses, IS not precluded, on the ground of a broach of professional confidence, 
from ginng evidcace as to what passed at the time of execution, by which the 
deed may he proved invalid (18) “ If on attorney puts his name to an in- 
strument ns a witness, he makes bimse}/ thereby a public man, and no longer 


(1) Duytr r Cellint, 7 Ex , CIO. 

(2) lb , r. Gatldl, 1 M & Iv . JOB . 

SluJJij T Sanitr*, 2 O. t R., 347. 

(3) Jonts T GafrteA, 6 Moo. P. C , 16. 25 
(1) Ltit/ T. Papt, 1 M. t 31.. 410. OUlanl v 

Salu, 6 31 aw, 647 , Fartiav y. Lftrn, | Jgr . 
N. S., 203. 

(5) litehnlhv. iJoniiir, 6 C. 4 P.,682, •ppeara 
to be diskpproxed of fn Framft Piiiajt y. S/oSan. 
tiKj inprA, 2SO 

{8) P<W« T. llaynt, 1 C 4 P., 64S 
(7> AnneJep r. Anj!t^ta, 17 SU Tr, I22Js 
ftlso CMt* y.Ktniritl, 4 T, R., 431. 

(8) ilMne)ttTt\aw Dt:on]i y. Th* Km DAamn- 
try, tie., Co,, 4 11., 6S0 (1880), Mint y, Tryt, 
OBeny., 316; rmnidock y. /ramnoii^,UDeaT., 
50 : Panhuty y. Bunhary, 2 Ileoy,, 173 for 

opialon Bod opinion*] ; Btte* y. Tryt, *nprm, 
J/otfy* ▼. Tie TTeel ilotlyrt Cool i. Iron Co,, 34 
L. T.,632 [draft* of •ereemenl, ]e»M or cenver. 
•net] : Pomfrx y. PJolty. 23 Q B. D., 332 [draft 
adrrrtieemenl trltUd by couateqt Bard v. 
3Ian\a2I, 3 T. L. R., 678 t TVonHeyT. K. L, 31. 
Co., I- 11 , 4 C. I'., *02 } Byrit T. Wir»l«Bl»’, 


15 B.. 7 (1800) : [notes of futeryiey* of eommiini- 
cation* by aobcitor or client.] 

(0) Prom;i T. Dhansijijh, *nj>ra, 276. 280, 231. 
(lOJ if. Y. Coz d Ka,lion; L. P... UQ-B P' 
153; and leo Prom/* y. BAswtnjA, lupra. 2'®* 
280, 281 5 tj. Taylor, Er.. J P12. 

(11) S 126; see Dteytry. Cdlint, , Bunit 
y irnfera, 0 M. ft W., 60S ; CTeoie y. ionu, 7 Ex . 
421 . Dot y. Jama. 2 Jf. 4 R . 47 J 
rtll, 4 R. 4 Add , 870 ; LytS r. Ktnnedy. 0 .tpP* 


Ca*., 81. 

(12) Barrel r. Taaner, 16 0- B- D • *• 

(13) IfAeatfey t. H d/.dmr, 1 M. 4 W. 533. 
bnt ace Breira y. Toiltr, 1 11. 4 N., 736 , wpr* 

(14) Toryuani y. KotyM. 2 31. 4. W., 03 ; Ftoo>- 
ft Dhcalx y. J/o1om«"7A Phainii>y?i. •ur''* 

(16) Dtcytr T, CiB>’».7 Exeh'. 6(0; Rr™" 
irofrrr, 1 3f. 4 Sf., 235. 

(16) Oolmon y. Orloz, 0 L. X, _ 

Bnnntr y. Jacltoa. I B. O. A S.. 

y. A'emp. 5 E»p., 62 [Jc*tnietion>. 

(17) SluilJyy.Sandrrt.SD. * ' 

y, Ga»trU, 1 31. 4 K., 103. 

|}8) Cratteoor y. Solltr, 18 Oi. B., 3''. 
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clothed with the chan * ' “ ““ — ^ i ^ 

all that passed at the but not 

what took place in the . . njr other 

time, and not connected with the execution of it.”(l) 

Documents which the client intends others to see as well as the solicitor, 
documents of a public nature, documents entrusted to the solicitor for 
purposes outside the ordinary scope of professional employment — e.g., a 
book describing tithe lands and given him for the purpose of collecting the 
tithes, arc not privileged (2) Names of parties, >vitncsses merely as such, proofs 
of witnesses, n hether disclosure be sought before, or at the tnal, are privileg- 
ed ;(3) but not names of parties’ witnesses when constituting material facts in 
the action — c.g , those of persons in whose presence a slander was uttercd.(4) 

Draft pleadings in the same or ' ‘ • 

when filed, for they then bee on, 

or notes and observations in, ^ , , soli- 

citor’s instructions on, or in, the brief arc privileged ; and indorsements on 
counsel’s brief of an order of Court, and any other matters pubhei juris con- 
tained therein — c.g., copy pleadings in former action, are not pn%'ileged ;(5) 
communications between opposite parties merely as such, or between co-plain- 
tiffs, or co-defendants simplictlcr, arc not,(C) but communications between 
co-plaintiffs or co-defendants when directed to be admitted to a joint solicitor, 
are prhilcged (7) So also are letters ^v^ttcn by the solicitor of two plaintiffs 
to the solicitor of a third plaintiff, as against the defendant claiming their pro- 
duction ; and the fact that portions of them had been read to the defendant’s 
solicitor is no waiver of the prinlcge as regards the parts which w ere not read (8) 

A. person relying upon the privilege is undoubtedly bound to bring himself 
clearly and distinctly within it (9) 

The commumcation need not, as has been seen, relate to any actual or “in the 
prospective litigation, but the matter of the communication must be ^’ithin J®"^**^**^ 


. V* 


(1) Sdbnn V. Ktmp, 6 Esp, 02, jxr Lord 
EUenborough 

(2) Phipson,ET., 3rd Ed., 175 } R. t. irood- 
ky. lil 4 R , 300 ; A>« T. lltrtford, 10 L. J.. Q 
B., 62S,bnt copies or estrscts (ram pnbbo or 
non-prlTileged priysfo doenmeDts ere pnTiJrgtd 
if the coUection is the result of Ihc sobcitor'* 
(or his Agent’s) Isbour nnd sUiU and might du- 
c1o*e his new of the client’s rase, lb , LyeD t. 
^Ttimeify, 27 Ch. D , 1 . IlofiAnm T. Statmton, 
2 H. & M . 1 

(3) Ib. .JfamoKT. CAoiTiifTfais, 17q. B P., 
154 ; London Gat Co. r. Chiltia, 0 C. B. X. &, 
411. Ftnntr T S F.R.Co, L. R., 7 Q. B . 7«7 . 
Fadt X. Jaeobi, 3 Es. D . 337, mentioned in 20 
Ch.D.,S29. .^eeolso dfaelrmis T 7«o,2 Cort . 
866 s Taylor, Et , { 932. 

(4) lb ; BueFt x. BueLanan, IS Q B. D., 85S , 
J/amott X. Chamitrlatn, snpr . 

(5) Ih. . irafsLsmT.Xtaiiifoii. 2 11.4 K.l. 
Lamb X. Orton, 22 L. J , Oi , 713 , XtebtOi r. 
Jonu, 2 H 4 M , 5SS. (In this rase it tras also 
said that counsel's indorsement is a note oo 
sshich the Court always acts and on srhirh great 
reluoce is plored, i6., 695.] //adass r. I/aB, 


3 T. L R , 776 , as to notes of enilence and 
proceedings in open Court, see SaiotloM r. Cor. 
poration of Prfiton, 30 Cb D , 116 ; Fobton x. 
irortfsei. 33 Ch. P., 370 

(6) Phipson, Et., 3rd Ed , 176, and casea 
(here cited and see note to s. 23, ante, as to com- 
munications '* without prejudice the rule, 
bowcTcr, applies where the attorney is a co- 
defendant . //nmiftoii T A'rtt.L r..,16E'], 112. 

(7) Jenhnt x. Buthbv. L. R , 2 Ei) , 64S. 

(3) Kay x. BoomneMand Poonalal, 4 B , 631 
(1630). 

(9) Frain}t £Aica;i x. ilohanttnjk Dhantinjk, 
snpra, 273. 

(10) Corpmoef t. Pvmt, 1 I’hill , Ci7, 692, a 
COrtelatire test is whether the. nature ut the em- 
ployment would glre the Court summary Jans, 
diction orer the solicitor. Tnrjxond x Knijbt, 

2ar.4W.. 101. 

(U) n. 

(12) B X. Farfry, 2 C 4 K., 313. 

(13) ITilsoii T. BoftaB, 4 T. R.,753. 

(14) Btrallori x. Uoyan. 2 EaU. 4 B.. 18 (Irish) j 
Dos X. Hertford, 19 L. J , Q. B , 626. 
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agent(l) or trustee ;(2) nor communications in furtherance of a fraud or 
crime -whether the solicitor is a party to, or ignorant of the illegal object, (3) 
nor probably are forged documents, though entrusted to the solicitor in pro- 
fessional confidence, privileged.(4) 


infereiice* ‘ ‘ The exclusion of such evidence is for the general interest of the com- 

Bbouidbe munity ; and, therefore, to say that, nhena party refuses to permit profes- 
a™ ro^ait™ sional confidence to be broken, cveij’thing must be taken most strongly against 
let a legal him, what is it but to deny him the protection, which for public purposes the 
closefconfl-^ law affords him, and utterly to take a«ay a privilege which can thus only be 
oTmiimnlca- liis prejudice ”(5) There is a distinction between such cases as these 
tions. and those in which evidence is improperly kept out of the way (6) 


catiS°n* solicitor, in violation of his duty, should voluntarily communicate 

violation to a stranger the contents of an instrument with which he was confidentially 
eecon^fy intrusted, or should permit him to take a copy, the secondary evidence so 
eviueace. obtained would, it seems, be admissible, provided that notice to produce the 
original were duly given, and the production were resisted on the grounds of 
privilege (7) “ Indeed it has been more than once laid down, that the mere 

fact that papers and other subjects of eiddence have been tllegally taken from 
the possession of the patty against whom they are offered, or otherwise unlaw- 
fully obtained, constitutes no valid objection to their admissibility, provided 
they be pertinent to the issue For the Court will not notice whether they 
were obtained lawfully or unlawfully, nor will it raise an issue to determine 
that question ”(8} 


Section. 12G— 129 refer to communications between clients and their legal 
from third advisers alone. As regards documents governed by these sections, they are 
?h« pVrpMe absolutely privileged, and the Court has no power whatever to order produc- 
tion***^’ tion (9) There ate certain cases, however (for which the Act does not make 
specific provision, and in which the question of privilege generally arises on ap- 
plications for discovery or inspection before trial), in which cornmunications 
made for the purpose of hiigation between thud persons and the adviser, or third 
fCTsons and the client, for the purpose of submission to the adviser,^ arc under 
the discretion given by s. 130 of the Cml Procedure Code, which discretion is 
exercised according to the practice of the Coiirt,(10) protected from disclosure. 
Such communications are only protected when they have been made m con- 
templation of some litigation, or for the purpose of giving advice or obtaining 
evidence with reference to it. And tlus protection is given because the soli- 
citor is then preparing for the defence or for bringing the action, and all com- 
munications he makes for that purpo<ic and the commimications made to him 
(directly or to the client for transmission to him) for the purpose of gi'ing lum 
the information arc, in fact, the brief in the action (II) The rule relating to 
the privilege may bo suintnarised as follows • — The information may bo called 
into existence or obtained either. by (A) the client, or (B) the solicitor. 


(1) SIoMlyr. Tht 1 Klorta JlMfrCo . C5I. T.. 
IS?. 

(2) TajKttl X. Honp'r, 10 31?. 

(3) .S. 120. rrorUo- P. x. Cox A Ramoit. 
14 Q. B D.. IS3 ; A. T Dotrnrr. 14 Cox. IBR, R«- 

60 I~ T.. 10, Pc^ltlSmtU X. Jliclpaaia, 
L. r. , 35 Qi. I) , 722. 

(4) rhipion. Er.,3nlE<l , tS7 , P.x. Jlujpeord 
5 C. * K.. 331 ; P. X. Artry, 8 C.A 1* , 600, SM 5 
P. T, Jentt, 1 IVn , 160 ; P, x. Protnt, 9 Co*, 
2Sl s R. X, Domtr, iupra j Taylw, Er., 1 029. 

\ (5) Ptf I«nl Broaglion In Mlon r. Tic 

foraitoK of tuxrpvl, 1 iU A K., SS, 94. 

(0) Tt’cn/irerlA v. 10 Jur. N’. 4., Ml. 


{71 CVm... t. Jonn. 21 L. .1 . Ex , lOOi /Jyyt 
X J/otfyn. 10 .If. & U'.. 4S1. 

I SKI. If the client iuctain^ftnyiniurj from mch 

improper ducloiuro hcing m<idc, sn action » 
be ftgniait tho iolicitors ; To'j’irr x. Piadhv, 
3 EmR. C., 235 

(«) Tnylnr, Kr., | 020; and c»<c» «hr« cit'd. 
(0) Ii*inu Tuhawanl x. A'tio Tort L>ft /*- 
«r«ac. Co.. 7 Bom. L. n.. 700 (1P05), 
ace UmUea Churn Stn x. Dtnjai C'’ • 

1891, 22 C., 101. 

(10) Ih. . 

(11) Whtder r. ZrJ/iveianl, aarr*- *’*• * .• 
" You hare no right to arc your adrert*^ 
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A {(i) Information {oral or documentary) from third persons called into 
existence by the client, and given in relation to an intended action (whether 
at the request of a solicitor or not, and whether ultimately laid before the soli- 
citor or not) is privileged, if it has been so called into existence for the purpose 
of subniission to the solicitor, cither for the pufpo«c of advice or of enabling 
him to prosecute or defend an action ;(1) eg., shorthand notes of interviews held 
between a superior and subordinate employe of a plaintiff company or between 
the chairman of the same company and an eniplo3'«5, in order to obtain informa- 
tion on a subject of expected litigation for submission to the companies’ soli- 
citors were held to be prhnleged ;{2) and so also were reports obtained by a 
party from his subordinates for a similar purpose.fS) But letters WTitten by 
one of the defendants, serx’ants to another, for the purpose of obtaining informa- 
tion with a view to possible future litication, with the intention that, in that 
case, thej* should be laid before a solicitor, arc not privileged. It is for the 
party claiming the privilege to show that the documents were prepared for the 
use of his solicitor , that tl ‘ ‘ ' • 

municatod to the solicitor 

him to prosecute or defend • , ' . , , 

“ merely for the purpose of being laid before the solicitor for his advice or con- 
sideration ”(•!) if communications prepared to be bid before solicitors for 
the purj^ose of taking their advice arc privileged, (0) it follows that, d fortiori, 
the ad\nce given with reference to such communications must also be privi- 
leged, and it is immaterial that such communications pass from agent to prin- 
cipal, or vice xersa, before or after they are communicated to the solicitor. The 
same rule must apply to the advice of the solicitor (0) Documents which record 
the steps taken by the plamtills from time to time in prosecuting their claim 
against the defendant arc not privileged (7) (h) But information (oral or do- 
cumentary) obtained by the client othencise than for submission to (he solicilor 
(e g , reports and communications made by .agents or servants m tbe ordinary 
course of their duty) is not privileged even though litigation be nntiupated.(8) 
The rule has been thus stated by Brett, L. J “ Any report or communication 
by an agent or servant to his master or principal, which is made for the ^ur- 
• ' ■ ' ’ ' . -.r defence m an existing litigation, 

reduced ; but if the report or com- 
■ the duty of the agent or servant, 

whether before or after the commencement of the litigation, it is not privi- 
leged, and must not he produced The time at which the communication is 
made is not the material matter, nor whether it is confidential, nor whether it 
contains facts or opinions The question is whether it is made in the ordinary 
course of the duty of the servant or agent, or for the instruction of the master 
or principal as to whether he should maintam or resist litigation.” (9) Accord- 
ingly an answer to a letter from a principal stating that certain claims had 
been made and asking the agent for information as to the facts , (10) or made 


brief and no right to sor tho inaterialj for bl» 
brief.” Ptr James, L -T , la Andmon t fiank 
0 / Ci/untlin, L. R., 2 Ch. D-, 01*. »n<i »»• 
marks of Blackburn, J., uj Ftnner t. S E Kg 
Co., I_ n , 7 y. B , 767. 

(1) TAe i rauiAaff WaltrCompaKy 

▼. I. n.. 3 Q B. D , 316, (ollowcl jn Htpro 

Dost y, Sfcrfiarg of Slalt, 11 C, 633 (ISSS), 
BtsAiiu r«Aainisf T. A’»u> York Lift Imuranrr 
Co , 7 Bom. L R., 700 (1003). 

(3) 5o«lAiparl; r. Qairl, supra. 

(3) London * Tilburg Kg Co r. K*rl. 2S Sol. 
Joum , ess ; IlaJan y. lltP, 3 T. 1- R.. 779. 

(1) Kipro Dotty. Fttrttary of Stait. supra: 


Southmrt t Qnttl, aupr.-\ , s-e also Coolt y, 
A'orlA Jl/rt Tram Co , 6 T L R , 22 , (Tei'inj. 
Aobm s- 3/ B Co . 48 T J- R , 462 
(5) ^aalAirorA T. Qatct, supra. 

(0) Bgrit y J^AiriAasl-nr Copofji, IS B , 7 
( 1890 ) 

,7) It> 

(S) SToMeg y Xorlb London Kg. Co , L. R.,C. 
1> .eOJI.iroffoetT Jtffrrinn.2 B.. 433 (1B78): aea 
also Cmle r. A o-'A J/<r Trom Co., 6T L.R., 23. 

(9) irooCey T. S. L. By. Co., supra at pp. 613. 

eu. 

(10) Anifton y. Baal of CUnmhn, I_ R., 2 
dt. D, 944, follotred ia VTtBaet t. Jifftrton, 
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pr.oDucnOK or tHXTMEXTr. 


[S3. 130, 131 J 


to til* priscripal to V#* subniitt^d ia tb* evect o! litbitro.’i ” to tb* 
solicitor, ti-.if bwa ii*!<l aot to l<r pnri!*5?d.(l) 

It — (<j) Isiorciatica (oral or dociiaieatarT) fro.'n third p*rK?a« “ 
has boea cat’**! into exi<teace tv the scJ'cilor (cr tv directioa, even th-^ni'i 
ol taii-rd tv th* client) /'»f ri Id'^ti/ir — , infora,atioato t* em- 

l<yi:?d in proo{< o! vntce^*^*, reports n'lde br c:«<ii*a! n:«‘n at tb* req“'jr 
of th^ solicitors of Ksirway Compasy, as to the ccndition of a pi»r«on thrrati^- 
inc: to snc tl* Company for icjnryfconi a collision ;(2j and anocvcn-* 
son* to so’icitnr and conn»^''3) with reference to, and for tiepajrwe of a frrjJ.” 
are privi**'ce‘I (1) Bat ti:*nr i* ro priviVge in respect of sn'-h infcmca' 
tion cot c 3!’<«1 into eaurecce by tb* solicitor, tbocrb o'-taired by bin f'‘t 

pnrpoi^iyfl'turation.e.y copies of i'*tt*'r5 *rritten l-eforea^-tionbjtbirdper^rc* 
to th** cl:»ct .(^) or caU**l into esi<tence by the solicrtcr,' tboczb c^t 
for tb* pi:rp»>*o* cf Utina'i^n — . a report mad* by a snrreycr at th* soli- 
citor's r*-p>:*st as to tb* state of a property cpoa Ts-bi'.h tb* c!‘ent ^a? abort t.> 
l»nd money ,(*'■) or as to catrets trt respect of vrbicb Iitipation s^as cot at tb* 
time contemp!i*cd. altbonsb it sfrer»kard? aro^.’'(T) {.^e a’*o precedLin 
pararrapb > 


r^n^iva 130, >Co witn*:.-sN who h not n p.'^rty to a suit fluill l>e com- 
wuBw 8 ot prcdufo hi^ titUxlcixls to any property, or any tlocu- 

ar^nr nient m virtuo of tvbu*h ho hoH^ any property ns pletlsoe or mort- 
gagee, or any tlocument the production of ■u-liicn might tend to 
crirnfnate hmt, ho ha^ agreed in vTituig to pro<f«cothem 

with the perion x’^kin" the production of such deeds or soat** 
person throucli wfiom he efaims. 


I 3 f. Xo one shall be compelled to produce document* 
SrfltsiTr*^^ in hb possession, which any other persi^>n would be entitled to 
refuse to produce if they were in hL< po? 4 <‘*?ion, unless such Li*t 
top'rtStt^r mention’d person consents to their production. 


Prloelple — \ rui* id P'-'Ik y. foundtul in Er2li<blx's’ upyr. a yen* 

sid^ra’i'T' "f tb* inconsens^c c ard ci*chi‘'f to *bKi r’ir--» 

ar d « ou'd r*" «t.'t to tf,*”!:! from tb*t:i to di^eb'-j* tbrir by t-* 

cr>Ji: ”f tb^ir lt*obj*vC of tb* pH'i’*'cev a* tf* c'’* 

di:''ir;; tul.* d*’<d«. i« thit th* tul.* may cot I*- di«<l*'".vd ard fTanda*^! I'.y Tii* 
slhics of tb* r*-!' b3< »Jid to I* <ja*'tioaable. •' t- l-f- 

tb* liw's fjilurr to protKt ttt!*-« 3«i«jcately by re'.ri'tntiei:, ar.dtb* 

wbi' h w*Tr tb^r^bs ireatr<I for evtn i f’!e fiirni<b*'I a sut' 'lyn* 

sip!ina‘,i''a if t.'’t a ja-*ti£<-ation But ued-r a sy-temof cor pul^^ry ry-*^ 
rezUtratioR tb**!^ i< in •u*b * prt't’^j** r^itb^r c»'<'«’v«ilv cor utility- l.c-'. 


; *.-1 l*«i> Ci.9 Or. » ^ C 

p..v.s.4n. ».r.e.4,iQ c-p.iti 

III Cu>i« T. SrfK V>t. Tr-,^ Co,. rtfr% 
». .V. E,Cr. HL.T..4.S' r-pro 
»• of if*. 1 1 C . €-3 . 

{-• tr -^-T T. .V. £. B Co , rr^-r* . * 

L.C.* P £ Co . r». i», *.77. •-it^^w'W- 

T, £* C'-'^-r r. J'mo t. 9S 

l_ J . Q. P.. Sr* : r. »IU’. I Q. B. l».. 

173 . X •■or-it-I-ft ». C.S. I C. P. D.. 471. 

O' n- i: r. v.. hts tu* 

t:«H r-xl It *'•»'» 


, -b’5 


TItJ.*^! l,S 1. •* W^r1\ * Ti.j'i-.t* 

Q tr-h.l't 1,1 b 1 e* ^ 

» JT** ta Xt-i—ii.-..- t~y C* 1" -TT*'’ a la ‘• 
frf-nt u Ton-T-i*.! i» 

(»' pij fHwo. et.. S'} E L. irr. 

<■} eWnut T. H«. F- e.-**- 

{S- » W«- r. r« 

r, 

Et . 3.-1 Ki. if: 

(s tT., III. ’ll Er,t. ET..M- 

*1«>T.tIot.Et.. I U-M. 

IS. PIrfM 


W.3E-* 
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and they are few, who do not repistcr voluntaril}', take the risk of loss, and 
their situation does not justif)* special protection Those «ho do register have 
no need of protection, for their title in general stands or falls by what is pub- 
licly- recorded, not by whatthey privately possess {1) As to* section 131. See 
Commentary ; and as to criminating documents, see Commentary and section 
132, fost. 

s. 3 (“ DoenmenI,") s. 1C2 (Production of Documents.) 

s- 130 (Cross-ei-aminal) 0 » of persons tnUed s. 1C5, Pbov. 2 (Potrer of Judge to compel 
to produce ifocument.) production of rfoci/ment.) 

Act XIX of 1853, 8 26 , Act X of 1855, s. 10 ; Act XVIII of 1801, s. 5 (Banker’s 
Books), Steph. Big., Arts. 118, IID ; Starkie, Ev., Ill ; Best, Ev., § 128 ; Roscoe, N.-P. 

Ev., 154—156 j Taylor, Ev., §§ 458, 018, 919, 1404 ; Bray’s Discovery, 313, 203—206 j 
Cir. Pr. Code, 0. XI, r. 6, p. 757 ; r. 14, p. 767 ; Hageman, op ctt., §§ 117, 118 ; Wig- 
more, Ev., § 2211. 

COMMENTARY. 

The rule enacted by these sections, in so far as they relate to witnesses Productioi 
not parties, and the class of persons contemplated by section 131, is in general 
accordance with that of the English law* on the s.'imc subject (2) The first sec- ments. 
tion applies only in the case of a Avitness who is not a party to the suit in which 
he is called But where discovery is sought under the provisions of the Civil 
Procedure Code, a witness, if a party, cannot be compelled to produce docu- 
ments which he swears relate solely to his own title or case, and do not in any- 
way tend to prove or support the title or case of his adveisarv But the pro- 
duction of other rele^-ant and material documents will ordinarily be com- 
pelled (3) The privilege in the case of a /wirty is not confined to title-deeds 
“ The word * title ’ produces confusion, because in many ca»es it is not a ques- 
tion of title at all, and the proposition ought to be that a plaintiff is not entitled 
to see any document that does not tend to make out his case ”(4) The 
oath of the witness is conclusive as to the nature of the document (5) Quare 
whether a party can on an application for discoverv be compelled to answer 
interrog.itorics, or to produce documents of a criminating character. In 
England (where, however, the rule relating to criminating evidence is different 
from th.it under this Act) he would not be so compelled (0) Ko protection is 
given by this Act against such answer or production, which (section 1) does 
not apply ^ ’ ’ * ‘ ’ ■ . 

not cntitl 

decided u . ■ , 

probably the questions may be dealt with as if the party mterrog.ited wore in 
the witness-box, and tlmt all questions will be allowed which the party inter- 
rogated would be bound to answer if he were a witness (T) If tins be so the 
defendant would be bound to answer On the other hand, it is one of the inve- 


(1) Wigmorc, Er , 5 2211 In the Vmted 
States there i« no such privilege. 

(2) Ta\lor,Fr ,§145<>, 018 Piclrnejv -Voye., 
IB C . 261 . Adams r Umjd, 3 11 A \ . 351 
fT/Sii'nirr V /W, 2 Taunt , 1 13 ;«nd 

cited o»V. 

• (3) itoms V Edwards, D. U , l.'i App Cas , 
309, affirming .Vorrr* v. Edmrds, 21 Q 11 P , 
2«r K-c H'Jton r Corporahon of tii crprv/, I IJ 
A K . 84. 

(4) Per Kinletsley, V C , in Jentsnir ilvat- 
fcy. 35 L. .1 , O. 100 see Ettncl r Grakasa, 
IQ n. P..400. J/om* T. Edmurrf*. 23 Q ft. D., 


287. 

(81 Jfvme V Eiur-rds, supra 

(6) r/ Qv. Pr. Code. O XI, r 6, p 757 5 
r 16. p 767 . IlJl T Comp'jrn, I P. , 10 C P.. 
222 dlitrf'f r Itamu. 2 Q B D . 324 ; Fttf,. 
rr\ Oirea. 8Ci D.n4S, IPeli e. EofTf, 5 E*. 
D . lOS . Itray on Dj-coverT. 313 As to discor- 
eiy m c-smmal cawe, see JlaJiomtJ JaettriaS 
T .4Anc<f J/alOfiird. 15 C . 109 (1887) 

(7) See n-riarls et AWerson. 11.. la OAorn 
T. Ltmim Doti Co , 10 Ei , 698, 702; Lyttl 
T Knntin, 6 .App. Cas., 234 
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terate principles of Englisli law, that a part}' cannot be compelled to discover 
that ’ ‘ t I • I • , /.« 1 • 

is so 

taker ^ ^ ^ 

Togated, who is apparently without the statutory protection given to a witness, 
shoxUd or should not be protected by the application of the general principles 
abovementioned. ^YhcTe a witness is not compelled to produce a deed, he 
cannot be compelled to answer questions as to its contents, otbernise the pro- 
tection would be perfectly illusory (v. post).{Z) In. a case to which section 130 
applies, it is entirely optional for the witness to produce his title-deeds and to 
raise any objection whatever (4) Section 131 extends to the ’agent the same 
protection which section 130, or any other section of this or any other Act, pro- 
vides for the principal , and so where a principal would be entitled to refuse 
production of a document, it cannot be compelled from his solicitor, trustee, 
or jnortgagce.(5) But in so far as the object of the privilege is that the title 
may not be disclosed and examined, it has been held in England that produc- 
tion may be enforced for the purpose of identification, which must not extend 
to a perusal of its contents (6) It has also been held that, unless it appears that 
tho title of the person possessing the document will in some way be aSected by 
its production, the rule will not prevail.(7) It would appear from the terms of 
section 131 that, though the persons contemplated by that section cannot be 
compelled to produce documents in their possession, they will j'et, if they so 
choose, he permitted to do so • and therefore, for example, though a legal ad- 
viser holding a document confidentially for his client, may justify his refusal 
to produce it under fins section, and is forbidden (by section 12D) to state the 
contents of any document with which he has become acquainted in the course, 
and for the purpose, of his professional employment, he will yet be permitted 
to produce the document itself, if it happen to be in his possession and he chooses 
to do 80 (8) The fact that the production of document will expose the person 
producing it to a ciwl action affords no ground for protection (9) A witness 
not a party need not produce a criminating document, but ho must answer any 
enminatmg question, save, it is bubmitted, any question as to the contents 
of auy such criminating document, os, by the pron’sions of section 120, he is ^ 


or to produce a document, see Acts XIX of 1853,(12) and X of 1855 (13) A 
witness called on his suhpeena duces tecum, who objects to the production of 
documents, has no right to hai'C the question of his liability to proclucc argued 
by his counsel retained for that purpose (14) A ivitness cannot withhold pro- 
duction of a document c.a])rd for as evidence, on tlio ground of any lien he may 


(1) Ptr Boarn, L .T., in HrJItrm r rtJItrm. 
P. D., JRCI.r. N. 

OJwrf on UbeJ, OSO. 

|3) /VirKJ T. Watrri, 0 M W, 60S, «I5 . 
Ftw.Citppf/. 13 , 4 '>~ ; and ihU notwilh* 

•Un'lmj; «. 132 , pott. 

(4) It. T Mo,$. 18 A.. 8«, 100 (IW) 

{5J OkrtHl r. Taniirr, IS Q. It. Ji . I : Steph 
Pig.. Aft. llPsTajlor, Er,. 

(8) PAfJpt r. Prtir. 3 E. i D.. 430; *te alM 
tW/T«l r. .Voyfr. 13 C. B.. 231. 

(7) Tiytor, f.r . | 451 . /«# r. MtrtAi, 39 L. I.. 
Eco., .Vt:£h*r. tSQ.Jt. 711. 

(9) F»-H. Et., 603 • TbtW, E»., H 91» ; 


Roeew. X. P. Ev . 150 ; //fUfn/ T. ! 

Et U.,11 .oatothopiTin? o'eeconJflfyfTi'lf’nce 

In fhv OBFS of non-prwluoUon, jrf' nolr lo • (S, 


an(r 


(9) /tel r. Doff, 3 0 H 
IJ 480.1461. 

(10) S 132. poU ; fteriM T. 

<11) .*!. 162, p-w/ 

(12) S. 20 (In in 

OoJh) 

111 ) S, in (mforcT *n lb" J'f’bl 


j Tk-iIo-. E'’ ■ 

tl ‘al-r*. 

X..U . 1‘. •"‘J 

rndrj ofl/B-J- 


Ml «n,l Bomlay). 

(Nj ItokxMi f, 
tn »l.o Z« T. Mtrrrt, 39 1.. 


2 >I 4 Rob-. « 
J.. IVf.. 63. 
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have upon it ;(1) unless perhaps the party requiting the production he himself 
the person against whom the claim of lien is made, (2) for m such case the right 
to use the document evidentially might, on the facts, practically annul the 
value of thejien, and there seems no reason why this should be permitted him. 

So though a solicitor, having a lien on a deed, may not he hound to produce it 
at the instance of the client against nhom the hen exists, yet if the client is 
hound to produce it for the hencfit of a thtrd person, as c j , under a suhpeena 
duces teeuwt so too is the solicitor.(3) A banker is not compcllahlc to produce 
his hooks in legal proceedings to which the bank is not a party.('t) But in i 
England it has been recently held that the fact that a banker has received a 
document upon the terms that it shall not he delivered up except with the 
consent of the depositor is no answer to a subpana duces tecum (5) 

132. A witness sliall not be excused from answering any witness not 
question as to any matter relevant to the matter in issue in any f?om®an- 
suit or in any civil or criminal proceeding, upon the ground that 
tho answer to such question will criminate, or may tend directly c?i1mnate‘“ 
or indirectly to criminate such witness, or that it will e.xpose, or 
tend directly or indirectly to expose, such witness to a penalty 
or forfeiture of any kind : 

Provided that no such answer, which a witness shall be com- Proviso. 
ellcd to give, shall subject him to any arrest or prosecution, or 
e proved against him in any criminal proceeding, c.xcept a pro- 
seoutioE for giving false evidence by srtch ans^ver’(G) 

Principle. — The gcner.il rule is otherwise in England, where (with certain 
exceptions) a witness need not answer any question the tendency of which is 
to expose the witness, or the wife or husband of the witness, to any criminal 
charge, penalty or forfeiture , (7) the maxim being “ A'emo tencture setpsum 
prodere *^(8) The privilege is ba«cd oa the principle of encouraging all persons 
to come forward with evidence, by protecting them, ns far ns possible, from 


(1) //iiiil<f V iroJWty.lOB &C. 885.if»T 
Barlov, 1 Ft., 801 ; Tuvlor, Er , 5 458, «nd 
c*s«» ciwd. 

(2) ThiT IT guggeited m Braiiii>3lon t Ilro»$. 

iKjtOH, 1 Sim S. St , 455, »nd »ctPd upon in 
Ktmp T Ktnj, 2 M & • 437 *te Ilopt 

r. liHi-I, 24 r, J , Cb. ObS . Ue Cumfron’*. elr . 
Co., 25 Bear , t , Tarior, Er . } 438 . Bray’* 

UiscoTPry, 003 205 , Wigmore, Er., p 3001 

Bat It iK^ms to be oppoicd to Ilaaler y Bealh’ 
tey, aupr*, m which * broker, who had a *ien on 
a pobey for premiums advanced, was compelled to 
produca It in an action against the underwriter 
by the assured who ha<l created the hen [Stepli. 
thg., Aft.llS ««e also Fou/ce r FouVer. 29 W 

B. (Eag.), SOI. See ioclrW r. Crfrey, 10 Jor 
N.S., 141. where a solicitor waF p»tty to Ibe 
action, and Indian Contract Act (IX of 1ST21. 
as. 171, 2!1 As to right of moHcacre to 
Withhold production of tnoHgage.«leeds or title, 
deeds, are Braltn T Jttia Dantnrti, 5 Bom It 

C. n., O. C. .1.. 152. 

(3) Conlery’s Law relatine toSoVifors, tnd 


Ed. 301 lush'e Frattire, 3rd Ed. 33.'i, 33fl . 
as to lien in insoleency, sdministralioR, and in 
winding op proceedings, sts Brsv’s Discoverv, 
2t»5 

(4) Act XVIIIoflSOl. 8 5. T Appeal/, X 

(5) J> T Daye fl90S). 2 K U . 333 (Pit 
rt) 

(«) See //wwra Baixi r B. « C, 56. 307 
(18801. as alv. see B t Bnrarf, 23 B , 2!3. 220 
(I80S1. m which the secured called as witn<w«es 
perTonacharpedwith him and aw ailing a separate 
trial for the same oSence 

(7) SeeB T Copal Z)cw..3M . 279— 2«2 (18811 j 
Beat. Ey . IS 12C— 129. Taylor Er . {f 1450— 
1468. Bray oa Discovert, 311— 3t9. Boscoe. 

X P Er,. 165— 1'8; rtip-on, Pv . 3rd Ed., 
181, I8|. PowcU. Et., 116—123 Sfeph. Dig , 
Art J20.B. T Coyti. I BAS. SSO.Ei-psrte 
BeyarfSt, L. B.. 20 Ch D , 2^8 (oath of the wit- 
ness not eonelotire claim must be I«a<i fiJf). 

(61 Bor » rriticism of this rale, #r« Bentham, 
lUtkMaV Bk. IX. Part IV. Ch. 3; Slepheo’s 
nutoty ct the Oimmal Law, I, 312, 441, 533, 
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injury or needless annoyance is consequence of so domg.(l) This priniege 
was repealed in India by section 32, Act II of 1855, which is reproduced in the 
present section. The state of the law, while the privilege existed, tended in 
some cases to bring about a failure of justice, for the allowance of the excuse, 
when the matter to which the question related was in the knowledge solely of 
the witness, deprived the Court of the information which was essential to its 
arriving at a right decision In order to avoid this inconvenience, and to ob- 
tain evidence which a witness refosed to give, the witness was deprived of the 
privilege of claiming excuse ; but, while subjecting him to compulsion, the 
Legislature, in order to remove any inducement to falsehood, declared that 
e^idcnce so obtained should not be used against him, except for the purpose 
in the Act declared (2) The necessity under which the privileged witness for- 
merly lay of cxplainii 
cases to a Mrtual dei 

how the answer to a ' ■ ‘ 

rule enacted by this ? 

the cause of justice, and the benefit of the rule, that no one shall be compelled 
to cnmin.ate himself, to the witness (claiming his privilege), when a criminal 
proceeding is instituted against him (3) 

s 130 (Crimtnnliny Documents.) 

P3 14C — 148 (CriminnJinj Questions in cross-tvnwxnahon.) 

Stepli Dig . Art. 120 . Taylor, Ev.. §§ 1453— 1-1C8 ; Best, Ev., 120—129 j Bray 
on Discovery, 311 — 340 ; Roscoe, N. P. Ev., 160 — ICR , Powell, Ev., IlC — 123 j Cr.Pn* 
Cbde. es. iCl—i 73 ; Stewart Rapafje 'a Law of K if nesvs, 231-^230 , irfmrton, Er., 
|§ 533 — 540 , Ungeman'e Privileged Communications, §§ 25C — 271. 

OOMMENTART. 

“SbaiJ not This section gives the Judge no option to disallow a question ns to matter 
beoxcused relevant to the matter m issue Section 148 gives him an option to compel 
or excuse an answer to a question as to matter which is material to the suit 
only so fat as it affects the credit of the witness.(4) As to interrogatories, sec 
notes to s 130, ante 

•■Relevant section does not in terms deal with all criminatory questions which 

to the m.ay be addressed to a witness, b«t only with questions as to matters relevant 

?B8ue*** ° the matter in issue Irrelevant questions should not be allowed, und i 
may be implied from the limitation in this scctionj that n witness should I'C 
c.xcused from answering questions tending to criminate ns to matters wluc 
arc irrelevant (5) On the very language of the section tlie witness can alwap 
claim to be excused on the ground of the irrelevancy of the question (C) 
Orlmlnata: Though the question docs not so expressly provide, it follows, d 

penaltr: that a person is not excused from answering any question only because 

forfeiture answer may establish or tend to establish, that he owes a debt or . 

liable to a civil suit, either at the instance of the Crown or at ano ) 
person.f") , _ _ 

6lf, 565 ; W ijmorr, Et., { 2.51, •ml at p. SIOl, inpn, CIB, 2St). ^ . 

nh'TP b<" il'-i*!* »llK the of jtulicial rant (35 lb., prr M •* TP’ 

tovanli crimp »n‘l «‘lh what • wit bai caUcil |4) II y. Gopal Dfx*. 3 M 

** jmticc famperM with mercy.*' • (81 /6., 27B.*rcr Turner, C. J. 

{11 Dcrt, !>., I 126, • comiiromlar ha*, ii«w. (61 /t , 2S5, prr Innci, J, 

ever, bc^n •‘loptnl m acvcral »t«lnt»* (7J Kit 46 Oco. IH. Cap. Hr ..j,.., 

by compcUiB* the tliacloriirr, bat indcmailylns .\rt. ICO and ao/r ; a« lo lh« mean iig 
th" wtncM from it» fcaulta; ico l*hlpi«a, Kr., dency to cri'rlnafc," ace Lamb T. ■ 

3„1 Ed . t«. Q- R R. 

(21 rrr Tam-r, C. J.. In K, r. Gop^l 
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The section nialccs a distinction between those cases, in which a witness “ Shall be 
voluntarily answers a question, and those in which he is compelled to answer ; 
and gives him a protection in the latter of these cases only. Protection is 
afforded only to answers which a witness has objected to giv’c, or which he has 
asked to be excused from giving, and which then he has been compelled to 
give, and not to answers given voluntarily “ As these w'ords stand they pre- 
suppose an objection by the witness, winch has been overruled by the Judge, 
and a constraint put upon the witness to answer the particular question.” If, 
therefore, the witness wishes to prevent his statement from being thereaftci 
used against him, he must object to reply, and only answer on being compelled 
by the Court (1) The answer so given, unless it be false, cannot be ground for 
any subsequent criminal proceeding : apparently it might be made use of in a 
subsequent ciiil suit. The objection ^onld in strictness come from the wit- 
ness himself (2) Qiiarc, however, whether the Judge ought not (though he is 
not bound) to advise the witness of his right (3) In the undermentioned case 
it was held by the Allahabad High Court tliat if a witness while giving evidence 
makes a statement whuh amounts to defamation he may be prosecuted under 
section 409 of the Penal Code, and it lies on him to show that the statement 
falls within one or other of the exceptions to that section or that he is 
protected by the proviso to this section (4) 

Persons examined by Policc-oflicets investigating cases under the provi- Persons 
sioDs of sections 161, 176’, Criminal Ptecedure Code, are not bound to answer 
criminating questions put by such officers (5) As to criminating documents, officers 
see section 130, ante ; and as to the penalties for refusing to give evidence, and 
for perjUT}*, and the protection afforded to witnesses in respect of what they 
may say whilst under examination, seepp 839^ ei sey , post. 

133. An accomplice shall be a competent witness againstfAccompiiee 
an accused person : and a conviction is not illegal merely because 
it proceeds upon the uncorroborated testimony of an accomplice.! 

Principle — The testimony of accomplices, who are usually interested, 
and nearly always infamous witnesses, is admitted from necessity, it being 
often impossible, without having recourse to such evidence, to bring the prin- 
cipal offenders to justice (6) But theprattice is toregard the statements of such 
persons as tainted because, from the position occupied by them, their state- 
ments are not entitled to the same weight as the evidence of an independent 
witness (7) Accomplice evidence is held untrustworthy for three reasons -(o) 
because an accomplice is likely to swear falsely in order to shift the guilt from 
himself, (b) because an accomplice as a participator m crime, and consequently 
an immoral person, is likely to disregard the sanction of an oath , and (c) 


(Ij n V. GoprJ sup'-s (ISSl), frmrt- 

on K<'rnan and Ayyar, JJ , di^stnl , R t 
Ooitu Sohnt, 12 n , ■440 (188S). ptr nnam 
Birdttocxl. J , dtaitn! R T. Ramappa, 15 M , 
63, curinm (1891) . Hohtr T R, 21 

c., .J9J (1891). jrr ewrtom R t Mom, 10 A . 
88, 100 (1893) . //flidar At, v. Abrv J/.a, 2 C 
L. J, 105(19(VS) s C.9CW >’.91I,33C. 
750: Sokarvdjm Rarlar v if . 31 C . 715 (ISiM), 
•I pp. 73n, Til. As to the law under eection 
32. Act II of 1855, see if v. 2a.atra». B L. B., 
Sup. Vol. 521, 524, 520. 530 (18661. 

(2) Thomaa v. tuion. 1 M. i M . 4S«. ; R r. 

1 M. t Rob . 94 . iJ.-yf* v. 10 


Ex . 647. 

(3) See Fiahtr v Bonoirf., 12 C B,763;i’uj. 

iin V Doutlot, lA Vea., 242 1 0 v Radolff, 

10 Ex . 8S , if r. Gopoi Dost, supra, 288, a 148. 
poff, especully refera to naming by Judge As 
to the po«er of the Jad<p> to question the wit- 
ness. seeB T. Hort Laltkmao. 10 B . 185(1885) 

(4) R T CoMja /VoroJ {l'*07), 29 All., p. 
68S (Knox and .\iLman. JJ , but IlKhardi, J , 
dbs., held that no proseeution (or defamation 
ronM lie neainst a witness). 

(5) 0 Pr.Code.ss 161,175 

(6) Taylor, Er,, I 9t)7. 

nt F. T Brpia IOC.,970,973 (188') . 
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becaxise te gives kis evidence \mdet pTomise o{ apatdon, oi intlie expectation ot 
of an iniplied pardon, if lie discloses all he knows against those with nhom he 
acted criminally : and this hope wonld lead him to favour the prosecution (1) 
j Therefore, as a general rule, confirmation of the evidence of an accomplice is 
■ required (v. pos^) ; yet as it is allowed that he is a competent witness the coQ’ 
f sequence is inevitable, that if credit is given to his evidence it requires no cou’ 
firmation from another witness (3) 

83. 114 Ilhtst. (b) {Prcaamp/»ott as io aceomplife evidence.) 

Taylor, Er., §§ 967 — 971 ; Best, Ev., §§ 170 — 171; Eoster’s Crown Law, 352 ; Eos- 
coe, Cr. Ev., 121 — 127, 12th Ed, 113 — 118 ; Criminal Rrocedoie Cbde, ss.. 337—339 
(Tender o{ Pardon to accomplvce), s. 297 (Cliarge to jury) ; Stewart Eapalje’s I^aw of 
Witnesses, §§ 226— 228; Burr Jones, Ev., §| 786— 7S8; Wharton’s Criminal Er., 
§1 439 — 445 ; Wigmore, Ev , § 2056, et seq. 


COMMENTARY. 


Accomplice An accomplice is one concerned with another or others in the commission of 
a crime (3) The term “ accomplices ” may include all parlictpes erminis (•*) 
^lii accomplice is a person who is a guilty associate in crime or who sustams 
such a relation to the criminal act that he can he jointly indicted with the de- 
fendant (principal) (5) But it is not every participation in a crime which mates 
a partj’ an accomplice in it, so as to require ms testimony to be confirmed; much 
depends on the nature of the offence and the extent of the complicity of the 
witness in it (6) It is generally unsafe to convict a person on the evidence^ oi 
accomplices unless corroborated in material particulars But in considering 
whether this general maxim does or does not apply to a particular ease, it JS 

to be remembered that all persons coming teclmically within the category of 

ofcomplices cannot be treated as on precisely the same footing ; the nature of 
the offence and the circumstances under which the accomplices make tliMr 
statements must always be considered No general rule on the subject can bo 
laid down (7) Wicre a witness admits that ho was cognisant of the crime os 
to winch he testifies, and took no means to prevent or disclose it, his evidence 
must be considered as no better than that of an accomplice, (8) A per^o” " 
offers a bribe to a public officer is an accomplice in the offence of taking an illego 
granfif.ation (9) Wliere certain persons accompanied another.^ who was en- 
trusted with and earned the money intended to be given ns a bribe to the 


(1) Ptr Scott, J.. m T. 3li«jan Loll. H B , 
1!S, 11S(ieS31 <« iTinirl^* of Peacock C .T , 
Iq Jl. T. Ktalu Jlur, post, at p. 1094 , anH Kartali* 
Prmitd y. SiM Pratad, 21 C , T»9, 324, 343 
(15*01). 

(2) n, Jonti, 2 Ciknip . 131 , fl. t. Z.f«A< 
Pur. n. I.. P. , Sup Vol , F. I; . 4y». 462 (1866). 
S*t Wiffmoff, F»., f 20S8. 

(3) Ulinrton I.aw I/>xkon, 6th Rt). The 
co-operulfon In tlie crime muit be rc»l *od not 
merely •ppirent. UTiarfoa, O. Ev., f4<0. 

(41 Fo»tM’« Crown Cave, 34\ j Ihn* ht Ene- 
hsh U» it incln.lei both I'tlncIpsU In the firet 
And I di-|;>'eri sad aerryporie* before and 
after the fart. Tint la India It waa VM that an 
arrenwiry aff'r the f»rl (onJer la* pnarto 
the Pe&st Cnir) pliwxl on a Very dilferent foot- 
ing (ro'r* at acconiplire. R T. 
flKT.fitV. B.. Cr.63(IS061: ttt alioMayno'a 
n.lr. %,J4 la a. 117. and at. 130. 136. 167. 


12 . 210 . . 
(5j Ptr Sir S Subramtma -4iyy»r. ’ 

W V. 27 M . 271 (11^7). 

c . 14 ^lad. I, J , 226 p 69 

(6) R. ▼. CA«fffr<fAnrfeSi»7, 5U’. It., tr., 

IRM) ! Best, Ev.. j 171 5 7f. v. 6 • 

: P, J70; /?.T.Jorti*.2Mo(» iP..fO:/* • 

1 IJ. t S,, 311. 322; »ee first siipplem 
try I'/infmfion to ill. (M, *• 1*'* ^ , 

(7) R. y. Ifalhar. 26 B , I63 (IWI): *• •’ 

lorn. I., n.. 694 , R. v. Uaitmant, 6 Beni. 1 • • • 
43. 450 (1901V ^ 

(81 R. V. ■ 

5 (187,5)1 .re I.han ChinJrn v. ff.. 

(0) R. V. CAoj/is ilayeram, 14 U 
f. V. Jfajan lal. 1* P; >1^ ’^ril.rv 

or. 26 B.. 191 (lOOl)l 15 

w. n.. Cr.. 19 (i6«5)i 7f-T. 

I.CKIMI). 
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constable in the knowledge that it was to be so paid and in order to witness and 
assist in such pajTuent, they were held to be accomplices (1) While it is 
usually unsafe to convict a public serx'ant of receiving bribes on the uncorro- 
borated evidence of persons who say they have given them, the question ns to 
the amount of corroboration depends on the circumstances of each case (2) 
The mere presence of a person on the occasion of the giving of a bribe and 
his omission to promptly inform the authorities do not constitute him an ac- 
complice, unless it can be shown that he somehow co-operated in the payment 
of the bribe, or was instrumental in tbc negotiations forthc paymcnt.(3) There 
is nothing in the kw to justify the broad proposition that the eiidrnce of wit- 
nesses, who admit that they wore cognizant of acrime, that they made no at- 
tempt to prevent it, and that they did not disclose its commission, should only 
be relied on to the same extent as that of accomplices (4) A person w lio has 
helped the accused to conceal the corpse of a person murdered or ha? omitted 
to give information of the murder is not an accomplice, although he may be 
guilty of an offence either under s 201 or s 202 of the Indian renal Code (5) 
“iVn accomplice witness is one who is either being jointly tried for the same 
offence and makes admissions which may bo taken as evidence against a co- 


Tie Bcrion of a »py and informer in suggesting and initjolmg a cununalj 
offence is itself an offence, the act not being excused or instified by any 
exception in the Indian Penal Code, or by the doctrine which distinguishes 
the spy from the accomplice But the act of a detective m supplying marked 
money for the detection of a crime cannot be treated os that of an accom- 
plice.(9) Where an informer was upon his own statement cognisant of the . 
commission of an offpnee. and omitted to disclose it for six days, the Court 
was not prepared to say tliat he was an accomplice . but held that lus testimony I 
was not such a? to justify a conviction, except where it was corroborated (10) ' 
“When the Judges speak of the danger of acting upon the uncorroborated 
evidence of accomplices, they refer to the evidence of accomplices who are 
admitted as evidence for the Crown in the hope or expectation of a 
pardon. ”(11) 

This section is the only absolute rule of law as regiards the evidence of ac- 
complice? But there is a rule of guidance which the Court should also 


(1) Kant T Alan ilnlliei, 2 C U. 
N.. 672 (1895). 

(2) li T Slalhar, 26 P , 10? (l"0l) 

(?) Jt. T. Dtodhar Sxnjh, 27 C . IH (18991. 
4nd In Kvmar t Jajnl Ciundtr, 27 C . 925 

(I'KH)), It wag hold that a ppraoii landing money 
tn ordinary course of busmesa to pay an amonnt 
extorted «af not an accomplice. 

(4) Jt V. SmilXtr. 26 Jl . I, 12 *19021 

(5) Jtamneomi Cnunden t. A , 27 V , 271 
(1903), per .?:r S Sutramanfa Aiyygr, OBg. 
C. J., and Sir Bhathyam Aiyangar, J. 

(6) Per GloTrr, J , In P t. RamiaJoy Cincktr- 
intty, 20 W. r. . Cr.. 19 (1873); at to firag 
cvIdcQco under pardon, itn rcmarLa of Pracoch. 
C. J.. in E. T. £7al< Em, at p 463: ace P t. 
Eoytt, 311, 322, tupra, E. T. 0'i7«ra, 1? CX. 


642 (1890) 

(7) E T. Bamtnjoy Chu'lrrbully, guprt 

(8) Tarhir. Ev , | 071 . Whartoc, Cr Fr., 

J 440 , Stewart P.apaljc, op eir,| 223 E r Des- 
porrf, 28 How. St Tr. 4?9. A T 3, 

Cot, C C.. 526 , referred to and followed m E. T. 
Jattciaram, 19 B, 363 (1894). m which the 
diTtuctioa letween a ipy and an accomplice la 
pointed oot Set also E t. .l/oaa Pnna, 16 B , 
661. A. T .Vlavlor, Cr P. , 91 (Bom) . 21 Dec., 
ISSS; cited in 19 A , *nfra, at p. 363. 

(9) A. T ./arecloram, anp-a. 

(10) UXtnCkandra t A., 21 C., 323 (1893); 
A. T, Clanio CkandaJmtt, tnpra, 

(U) Per Peacock, C. J.. in A. t. Afali Bm, 
anpra, at p. 4C9, 
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regard ; and it is to be found in illustration (b) to section 114 TBe latter 
section enacts a rule of presumption, and read with section 4 it indicates that 
this is not a presumption incapable of rebuttal. The- right to raise this pre- 
sumption is sanctioned by the Act; and it would bo an error of law to disregard 
it. ^Ybat effect is to be given to it must be determined by the circumstances 
of each case. The evidence of the accomplice requires to be accepted with 
great cr +hings he is likely to swear falsely in order 
to shift ■ corroboration of such evidence when re- 
quired in material particulars as would induce 

a prudent man to believe, on consideration of all the circumstances, that the 
evidence is true so far as it affects each person implicated. (1) 
action and section and in section 114, illustration (Z>), arc part of one 

ineeMton subject, and neither section is to be ignored in the exercise of judicial discre- 
tion tioa,(2) and they coincide mth the rule observed in England, (3) and laid down 

in India prior to the passing of this Act (4) “ On the whole, the result ” of 

these sections “ appears to be that the legislature has laid it down as a maxim 
or rule of evidence resting on human experience that an accomplice is un- 
worthy of credit against an accused person, t e., so far as his testimony impli- 
cates an accused person, unless he is corroborated in material particulars m 
respect to that person , that it is the duty of the Court which in any particular 
case has to deal with an accomplice’s testimony to consider wliether this maxim 
applies to exclude that testimony or not ; in other words, to consider whether 
the requisite corroboration is furnished by other endenre or facts proved in 
the case, though at the same time the Court may rightly in exceptional cases, 
notwithstanding the maxim, and in the absence of this corroboration, gi^e credit 

to the accomplice’s testimony against the accused, if it secs good reasons for 

doing so upon grounds other tnan, so to speak, the personal rorrobordtion.”(B) 
The rule that an accomplice must be corroborated in a material particular is 
A mere rule of general and usual practice, the application of which is for the 
discretion of the Judge by iihom the case is tried Thus the rule has no 
application in the case of an accomplice who is merely a youthful tool in the 
hands of one who stood to him m loco parentis (6) 

This section in uumistakeable terms lays it down that a conwetion is not 
illegal merely because it proceeds upon the uncorroborated testimony of an 
accomplice, and to hold that corroboration is necessary is to refuse to give 

^ ^ effect to this provision (7) And so a jury may, if they please, act upon the evi- 

* dence of an accomplice, even in n capital case, without any confirmation of lus 

statement (8) And there may he cases of an exceptional character in which 
the accomplice’s evidence alone coniincesa Judge of the facts required to he 


(1) /l. T. Slfi/iiioj Krufina , and T. A«or 
Dfiostar, 7 Iloai L It., 000 

(2) n. T. Cia^an D<fjoram. J4 B., 331. 3»4 

(1800); 71. V. 29M., 143, 147 

(tool), [the doition niult I>e rend with tlluit 
(I) to . 114]. 

(1) a V. P-iJayafh, I 3f., 3<M 

(18*8) : a. ▼. Unm Saran, 8 A.. SOS (18SQ) , It 
r. 14 B.. 115 (1890V 

(4) Stt the Foil Btuch of A t. Efoti 

B»r (B. L. n.. Sup. Vol.. F. B., 4W. May. 1866 ; 
«. c , 6 W. It., Cr.. 80). In whith th* law which U 
the of thr»c iccti>n« wai fatly ili«cn**<Nl. 

(5) /*,/ l*hcnr, J., in H. r. .VurfAw J/aodal, 21 
\Y. R., Cr.. 60. 70 (1874). Sn rcm»-Vi hi AUiJ 
Karim r. K , I All. L. J., 110 (I«M). where the 
Ctoort wn un»lil- to regard a witnMi m od ac 


compheo cl •uch an exceptional hind m wouW 
justify the Court In dirpeaamg with confirma- 
tory eridcnce Corrohoration Is renufmf os''" 

the Cjurt laa unhcntatitigly bclicro it. 

(6) yiamaiamt ffo/inifin v. K-, 27 37 > 271 ( 
per Sir S. tiuhramania Ayy_r, OfTff. C- J- 
(71 A V. .ffumaro^* . 

(1878); K T. OolttrJhan, 9 A , 618. 653 (I88‘) • 
A. r A«. 19 IV. n.. Cr.. 48 (1873) I r. 
Saran. 8 A.. 306 (18SS); Ji. r. ' 

B , 116 (1869) ; R. T. Chayon luyaram. I • 

(K) n. V. GoJ<ii Karwi. SW.Il ’ 

». - 

17 O , 6tl, 665 (Ifi'W) I J/®*'"* ’ 

6 D. L. r... App , 106. 7*1 (1871) { R- V.' 
r««, 18 \V. IV. rr..45 (1872) 
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proved, and section 133 would support liim, if he acted on that conWetion with-; 
out the corrobor.ation usually insisted on (1) “ Although, as a general rule, it ' 
would be most unsafe to convict an accused person on the uncorroborated en- 
dence of an accomplice, such c\*idence must, like that of any other witness, be 
considered and weighed by the judge, who, in doing so, should not overlook 
the position in which the accomplice at the time of giving Ids evidence maj 
stand, and the motives which he may have for stating what is false If the 
Judge, after making due allowance for these considerations and the probabili- 
ties of the story, comes to the conclusion that the evidence of the accomplice, 
although uncorroborated, is true, and the evidence, if believed, cstablislies the 
guilt of the prisoner, it is his duty to comict (2) Before acting on the pre- 
sumption mentioned in section 114, the Court or jury is required by the section 
and the sequel to the Illustrations to take into consideration certain facts witlJ 
the view to ascertain the prob.abihty of the story told (3) It is not wise ori 
feasible to construct a fixed rule of law for all cases, though constant attemptsj 
ha\e been and arc still made to turn what was m its origin and is under thel 
Act a cautionary practice into a rule of law (4) 

On the other hand, accomplices ate not like ordinary ' " 

of credibility, but their evidence is tainted and should be 

before being acceptcd{5) and therefore, the presumption 

is unworthy of credit unless corroborated in material particulars, iias become)! 

a rule of practice of almost unu'ctsal application.(6) “Neither section 114, [1 


. 3 . _..i. _f -*s~v ..0 * 1 ..,* ...i,...!. It prudent, as a general rule, 

without great danger to society 
^ ^ that a conviction is not illegal! 

merely because it proceeds upon the uncorroborated testimony of an accom- 
plice.*’ (7) The general result therefore is that in almost all cases the presump- 
tion mentioned in section 114, illust.(6), should be raised and corroboration in 
material particulars required The bare existence of a principle is acknow- 
ledged in order to meet the requirements of very exceptional cases, but from 
the very fact of the exceptional character of these cases this principle is in ' 
practice constantly disapproved of and frequently .-violated (8) “There is ! 
no rule of law or practice that the scJf-incnminating portion of the evidence i 
of an accomplice is unworthy of liclicf unless corroborated. The credibility | 
of a witness who s.'iy.s that he and another joined in committing an olTcncc I 
stands per se, so jar as Itis sclf-aecusatton ts cottcerned, on the same footing as ! 


(1) Per Scott, I . in i? t. Mojan Loll, 14 B . 
115, 119 (1589); P. ▼ Pamtuant PadaiaeJii, 

lapn. 

(2) V. Gobardhayi, 9 A., 628. 664, f" Edpe. 
C. 1. 

(3) P. V. Bamvani Podoyoetii, fupm . to 
the ehftrocter of on eccoinijhee, eee eeiarl to 
illuit. (►),». 114; ond rcmerki of I>«coik, C S, 
In£. T rioAiBu. 46S. 

(4) 5.* Wi?mot». Et., i COW. 

(5) Jlai-ei iTaiifn t A*3« MhUi'K 2 C tt 
It . B72 (189V) 

(6) P. X. J/ojde LeP, fUjirK ; Itcit, Ft , ) 1,1 , 

it ie not ft role of Uw but of precticr only , P. x. 
Amir 9 B. I~ n . 36, 67 (1871); P. x. 

PtiAU, SS L J.. M C . 10 : bat it ii • prulice 


wb’cli deeerres ftU the rererrnce of the Uw P. 
X. Perlatf R C. & P., 107, per Lord AbinTCr 
la the matter of Jogindra AVA t. Saii;a (laro, 
2 C W N. 65 (1697), Kema!a Pr<u>t4 x. 
RtU Praead. 28 C , 339, 343 (1901) 

(7) Pee Jftrdiae, J , m P t. Ckogan Payaramt 
MB . 131. 344 (IS'O). «(« ftUo P x Imam, 3 
Bom n C R.87. 69C C (1867), B. x iloJuin 
Banfex. 22 W. R . O , 38 (1874), (ftbether eri- 
denc« of approTer alone, uncorroborated, waa 
enffieient to juatifj the Court on raUmj upon the 
pruoner for bu defence], S. x Lxeimie Per. 
tkad. 19 W. R , O., 43 (1873). 

(«) ^ee Remark! u P.oecoe, O. Er., 12th Ed , 
114, lt.V. 
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that of ft witness who says that he alone committed an offence, though in the 
latter instance there wonfd be a narrow basis for cross-examination to test his 
own self-accusation. If a witness is an accomplice, he is an accomplice and 
! must own to being an accomplice if he tells tlio truth. It is therefore merely 
' arguing in a criclc to say that the self-incnminating statement of an accomplice 
rcfjuircs corroboration because he is an accomplice. What must first be decided 
is, wJietlicr tlio witness in question is in trutJi an accomplice or is merely posing 
ns an accomplice. When it ia once established that he is an accomplice, then 
' the nc.Tt practical question arises ivjio arc the.-othcr accomplices, and it is at 
tiiat stage, when his c\idcnco implicating others has to be weighed, that there 
* comes into application the maxim, that it is unsafe to convict upon the cii- 
donee of an accomplice, unless he is corrol>orated in material particulars, both 
as to the tircumbtanccs of the offence and the identity of the persons whom he 
implicates ”(1) 

Chargoto The evidence of accomplices should not bo left to the jury without such 

lory. directions and observations from the Judge, as the circumstances of the case 

may reciuiro, pointing oat to them the danger of trusting to such evidence when 
it IS not corroborated by other evidence (2) The omission to do so is an error 
in law, (3) in the summing up by the J • -- -----i ns - (nr 

setting naido the con\iction when the 
has been prejudiced by such omission, 

justice (3) Wlierc a Judge charged the jury tliat they were not to convict 
' ’ • XPJ15 fln accomplice and uncorroborated, 

. xpresiion of opinion that G was not on 

. a misdirection in fact, though not w 

form, cnltulafcd scriousfy to prejudice the prisoner's ca50.(d} UTicro the only 
cridcnce of the payment of a bill to tho accused, apart from hearsay statements 
which were not ndmissiblc,(7) consisted of tho uncorroborated evidence of an 
accomplice which was further in itself improbablo and to some extent incon* 
sistent with the story of the other accomplices, the High Court set aside tho 
conviction (8) It has been recently bold both that the conviction of an sc* 
cu«ed on tho uncorroborated testimony of on accomplice is perfectly legal; and 
that a direction to the jury that it Would bo their duty to eonrict tho occusetl 


(1) a T. Uanmanl, 0 Itom. I.. It., 443, 4S0 
(1001), prr Alton, J. 

(7) H T. Klaht /liij, «dprs . II. t itailvn. 
llonofA, 3 n L n, F I). 2 note (ISOS), 

n. V. Aaron, 0 tV. T... Cr. 44 (I860): A. t. 
JMtmtiCAaniira.HD L H., App , lOS (IS7I)j 
A. T. .VairaWoa. 8 W. I’.. O., |0 (1807). 
it. r. Gann, 0 Dorn II C. C C.57(1S6D). ft. 
T. SaiiAu JfunJul, |I U It , C7 . 60 (1874), 
it. T. O'lltTxi. 17 C . 042. CC5 (1890) . it ». i?a« 
Aaraa, 8 y., 300 (ISSQX , i). y Ammv^am, 12 31 . 
196 (ISSS), «« ran-a pa«>im. K, t. 

ilo^an Loll, 14 n, 113, UO (18891. A. r. 
£7aA> /,'ur, tupra, 47t>. 

(3) it. r. LloAi iiHJ. iapr»( it. r. Jnmtjvto, 
fupra : It. T. .VauYiS Jan, lupra, A. r. Kloilab 
SAtikh, 0 W. Cr., 17 (1800): anraarariled 
a>it<, patilrn, Stt prr rottCra, A. v, Ciojao 
tMyarom. 14 H.. 331, 333 (1990) ; A. r. Gaan, 
0 Horn. H. C. It-.C. C , 67 (ISOS): A.T.AlaSSf. 
S5 L. I., Jf. C., 10: *. e. IVar, C C.. as ; 
rblUip*, Et.. 1. 03, A'«« aUo a. 297, Cr. Pr. 
Cole (cKarja lo jory). 

(4) Cf. ». 4IS. Cr. IY.Ct.Ia|lm{a««A.r.Caa. 


fon Doynram, iqpro, 330, aaU »>• 435—43 , 
Cr. Pr. Code (rtyuional powera) : as to prorrrJ- 
Ings ondet tho I^rtt^ra Patoaf, 

17 C., 642 (1890): A. t .Vorroji ® 

Bom. IT. C., 353 (1872) s A. y. i/umWi 
iftr, 1 C , 207 (18701 { A y Art-n&w /«»,». SB- 

01 (1876): A. Y.AAifrCl«»(ifr,10C.,1079(>S'it)s 

A. T. Pfetfasi’ts 10 Dom. 11. C.. 75. 89 

(1873). 

(5) A. T. EtaAi Lor. lupr*: ef. ‘ ' 

Coilr.s. 637: an<li«*A.T. Tote. C. C. A . ( 1 90 V 

2 K. n , 0«0 anil A. y. JitanfAnmp (1909). - 
Timra I.. U . 330 

(0) A. Y. O'Uera. 17 C., 042 (ISW). 

(7) Itwaa hrW in the ca*jri<«l 

mmt ly a witness that he beard A say ta t.a 
atiienec of tho accused, that bo bad paid a 

*r money to the accusal aa a Iril* w»* 

and not ailnilsiillc. - ^ 

(8) A<i/owiA'BsfT..l*a» JiaAtfi.SC. * • • 

672 (1895). In A, r. LaiiAmojnfo A«*» 

22 M.. 491 (1890), ,'aJ^ct. 

»aa not only not cormbofatoi, b»» 
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if they believed the accomplice and gave credit to his evidence is a perfectly 
' ‘ 1 1 ’ . > I ’ • evidence of an accom- 

ill be a misdiroction(l) ; as also 
. . lie is corroborated in material 

particulvirs. 1^’Jjere tJicre is #«> such corroboration it iviJJ J«? the duty of & 

Judge to direct the jury that there is no suflicient evidence before them upon 
which they will be justified in finding an accused guilty. A Judge who com- 
bines the functions of Judge and jurj* is equally bound to scrutinise aceom- 
plice-cvidencc with great care and to consider whether there is an}'' corrobo- 
tating evidence when tbe mam evidence is of an accomplice cbaracter.(2) 

AUliough it is not usual for the High Court to interfere in revision with the 
decision of the Lower Court, when it is based on a consideration of the evidence, 
yet w licre the Lower Courts have not considered the evidence from the point 
of ^^ew• that the witnesses were accomplices and where hearsay evidence has 
been improperly admitted m important points, the Court will go into the facts 
of the case (3) 

The corrobor.ation must be on a point material to the issue , the tcstimonv Corrobora 
of the approver ought to be corroborated in some material circumstance, such 
circumst.ance connrctin>j and tdeatifijing the prisoner with the offence (4) 

“ There is a great difference between confirmation of an nccojn|i)ice ns to the 
cirmmstanees of the felony and those which apply to the individuals charged. 

The former only show that the accomplice was present at the commission of the 
o^ence, but the others show that the nrisoner teas connected with it This dis- 
tinction ought always to be attended to The confirmation which I always 
advise juries to require, is a confirmation of the accomplice in some fact which 
goes to fix the guilt on the particular person charged (5) The ‘ ‘ corrdboration 
ought to consist of some circumstance that affects the trfenfif'/ of the jierson 
accused A man who lias been guilty of a crime himself will always be able 
to relate the facts of the case, and if the confirmation be only on tbe truth of 
that history, without identifying the persons, that is no corroboration at all ”{C) 

It is an established rule of practice that the accomplice must be corroborated 
by independent evidence as to the identity of cverj' person whom he 
impeaches (7) The accomplice must lie corroborated as to all of the persons 
affected by his endcnce If he is corroborated in his evidence as to one 
prisoner, there will still be need of corroboration of his testimony with respect 
to the other prisoners (8) But “ it is sufficient, if the evidence is confirmatory 
of some of the leading ctrcwmsfances of the storj' of the approver as ag.amst the 


(1) AntriMom* Coundtn t /? , 11 M*J L J , 
2’6 (100)). ( c , 27 Jr, 271, p*T 
AiyatiRir, J 

(2) lb . ptr J 

O) lb. 

(i) R V. Jbh, 8 IV II , Cr , If*. 20. 2», 

25. 26 (1887) , follownl in U '• Dttvai, 

10 C ,070,971 (1981) . B t rlah* Our, I) L R , 
Sup Vol .KB, 459 (M«.v 1860) . s c . 6 W R . 
Cr.p SO.mv Bmlanlka Ralb. 3 1 ) 1. R, 
F. B , 2 mVt (186S) . B t Cliullfrdbart€ S 

\V. n . 59 (1866) . B V. J/oA<i\ Biw, lO B I 
R , -155 unit (1873) , B. v. Itndad A'*oii. 8 A , 120. 
135 (18«5) . R. T Saihu 4/ii«(Iu/, 12 W B , O . 
69(1871), R ▼.Dutiflo.slV R ,0 . 18 (•8«) 
R. T Imam. 3 Bom R. C-. 57 C. C., »|s«7). R 
t. O'Hara. 17 C , 612 (18901 . B. v. Sajal Sor„. 
ta. 21 C , 612, 657 (1993). In R v. JIoAiinU.a 
25 .VJ., 113 (1901), tb^ ryjJi-nfr oS lAc 
*pproTrrini»hcU tobs lufticicntlT correborat^ 

W, T.E 


Stewsrt Rmpftl}^, op tif , { 227 , Wharton, Cr. 
Ev , 411.412 

(5) R T ir.II«», 7 C A !• , S72. AWeraon, 
I) , cilwl in R V. R(aJi I?ii7. 166, «upra. R t. 
MaltudUu Ra»i6. SS M , 143, 147 (1901) 

(6) R T Fa-Htr, 8 C * I*., 106, ci'nd in R r. 
Elal» Bar, 465, aupra , Bof'^op, Cr Et , 121- 
and aer R r Slabbt, 25 L J M C , 16 ptr Cntt- 
WfU, J — “ You may take it fer prantecl that 
the accomplice iiai at the committal of th< 
oStBCc, and may be corrobor-trd as to the facta . 
but that haa no tendency to abow that th, 
partica aceaacd acre lb<rr ' Sc« aUo R r. 
Ram Sarau. 9 A , 306, 310 (tb-'S) 

(7) R. r An*Aaa4Ao/. 10 B . 319 (l«««); R, 
r. BmUm Santa, 1 It , ITS (1176) . R. r. Jlafapa 
Uk. II Bom. H. C.. 196 (1871). R r. Ram 
Sara*. 6 A.. 306 (1985). and caaca ciW. anil 

ISlAUnlSanm r.R..lAD 2_J, 110 (1504). 
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particular prisoner, so that the Court may be able to presume that he has told 
the truth as to the rest. The true rule on the subject of the corroboration of 
the evidence of approvers probably is that, if the Court is satisfied that the 
witness is speaking the truth in some material part of his testimony, in which 
it is seen that he is confirmed by unimpeachable evidence, there may be 
just ground for believing tliat he also speaks truth in other parts as to which 
there may be no confirmation ”(I) It is not necessary that an accomplice 
should be corroborated JH every material particular, because if such evidence 
could be found, it would be unnecessary to call the accomplice ; but he must 
be confirmed in such and so many material points as to satisfy the Court or 
jury of the truth of hia story.(2) “ Not only as to persons spoken of by an 
accomplice, must there be corroborative evidence, but, which is more important 
still, as to the corpus deltdt there must be some primd fade evidence pointing 
the same way, to make the evidence of an accomplice sati8factory,”(3) The 
corroboration must be independent of the accomplice or of a co-confesafng 
prisoncr.(4) The evidence of one accomplice docs not corroborate the evidence 
of another . but the evidence of cither requires corroboration before it can be 
acted upon.(D) The evidence of two or more accomplices requires cojifirma- 
tion equally ivith the testimony of one (6) There may bo circumstances, such 
as where ptcanous concert by the informers is highly improbable, in which the 
agreement in thmr stones, together with corrobonation which is afforded by the 
circumstance that their stones cannot have been arranged between them 
beforehand, must be taken into account.(7) Previous statements made by 
the accomplice himself, though consistent with the cviclcuco given by him at 
the trial, are insufScicatcorrohorattoa Nis statement whethermadoat the trisl 
or before the trial, and in wliatevcr shape it comes before the Court, is still 
only the statement of an accomplice, and docs not at all improve in value by 
repetition (8) Not can the confession of one of the prisoners bo used to co^ 
roboratc the evidence of an accomplice against the others hecauso such a con- 
fession cannot be put on a higher footing than the eandcnce of an accomplice 
(which Itself requires corroboration), and is moreover not given on oath or 
subject to the test of cross-examination, and is guaranteed by nothing except 
the peril into which it bnngs the speaker and which it is generally fashioned 
to lessen. Tainted evidence is not made bettor by being corroborated by other 
tainted cvidcnce,(9) WTicre several persons arc indicated and the evidence of 
the accomplice is confirmed as to some only and not as to others, the Court 
ought (and in trial by jury the latter ought to be advised) to acquit those against 
whom there is no corroboration (10) 


111 ft T A'n/aCT-inrf. 11 W.r..,CT., 21 (1869). 
ffT Xoriuftn J. 

(2) ft T. C >n<u3hn. 16 Cot. C. C.. 291 ; ft, v. 
fltrnrtrl. 1 C ft 1’., 8S s ft, >. Jtoyt*, I II. ft R., 
nil. 320. 

(3) ft. V. Chalur I'uroinlitm, I ft , 476, ao«. 

(4) Ah-MEnrim r. ft . I AP I- J . 11(1(1901). 

(M ft. T. J/o/fl/fl tin. II Jlutn, J 1 P., IPS, JP'I 

(18.4) : Vut t’t ncronil it]ii«(r<tM>n appmitni in 

illxMt.lb). *. Hi, rnnnrkn tlriTOi. m ft. t. KUkn 
Sluitdti}, 21 IV. 11., d, 71 Jin') n-intrlco) 

FciwnikfC. J ,{ii ft. ▼. ftloli liir, 46S, •d<) 

•O' ft. T. CAo^an Dayarnm, \i tt,, W, 319.840 
(1800); ft. T, CA»H«rrfA»««ft.»7,.'5 W. R ,60(1866). 

(6) ft »• /'imrt'i, V »• V., n., IS pW); R. 
r. 6 C. ft I'.. 320 ■ ft. T. ftun, ftorait, H A., 

roo (ISSV); /!. r. ft/o-VI ftW. ■opni. 46«, but 

at i.rtrr-lin:, 

<71 ft. T. 2 tioin. L. It., 610 (lOOU} 


(8) ft. T. ^ra/apa tin Ro/mnii, 1 1 Tom. H. P.. 

106 (1874); ft. r. ftipin ftiwu, 10 C. 071 
(18841 i anil tri noto to s. 1S7. pnti. 

(9) ft. V Jiainpa tin, 11 Com. JI. f 

(1674); ft. T, Btp>n ft<»iro«. 10 C., 070 (IMi). 
ft I. CAoin/Afy. 25 W. P... •‘I 

(1870), ft.v. A-n»A"«''A<i/, 10 P. 710 (l‘'‘9)i 

l»VV, n, Pr., 67(1873): 
ftu'fAn fianlH. 1 I! , 47511870) : ft. ». WA<J* 
low. n.,rr,<W (1S73)! ft. V. 

46 (?88r); ft. r. .W4v MuidJ, 2J P ■ 

6')(1874), /f. T. ftim ,<:<«««, 8 A.. 30ll(18«) 

(10) ft. r. 11 ft/*. M. ft M . 320 jft. ». ft'*’"* • 

7 C. ft r., 270 ; »n.l ft. ’"r" IJT 

Tuarks ot Jirtn. C. J-t ' 

W., 115. 110: ft. V, ft.m A-iMn. 8 A.. »■«• = • 
(188V): ft V. Imnm. 3 Pom. U. C., 87 ‘ 


. T.A/oA/ftiij-, 487 ,*i<ATO, fc.Ilo*in)t ft. 


r. Af»W*. 





[s, 134.] 


QUANTITY OP EVIDENCE. 


835 


The extent of corroboration will depend much upon the nature of the crime, 
and the degree of moral guilt attached to its commission : and if the ofTcnce bo 
one of a purely legal character or if it imply no great moral delinquency, the 
parties concerned, though in the eye of the law criminal, uill not bo considered 
such accomplices as to render neccssaiy^ any confirmation of their cvidcncc.(l) 

The application of the rule is for the discretion of the Judge by whom the case 
is tried : and in the application of the rule much depends on the nature of the ' 
offence, and the extent of the complicity of the witness in it.(2) Ordinarily 
speaking, the evidence of an accomplice should be corroborated in material 
particulars. At the same time the amount of criminality is a matter for con- 
sideration ; when a person is only an accomplice by implication or in a secon- 
dary sense his evidence does not require the same amount of corroboration as 
that of the person who is an actual participator with the principal offender. 

In dealing with the question what amount of corroboration is required in the 
case of testimony given by an accomplice, the Courts must exercise careful dis- 
crimination and look at the surrounding circumstances in order to arrive at a 
conclusion whether the fact deposed to by the person alleged to be an accom- 
plice, arc borne out by these circumstances, or whether the circumstances are 
of such a nature, that the evidence purporting to be given by the alleged 
accomplice should be supported in essential and material particulars by 
evidence ahunde as to the facts deposed to by that accomplice (3) 

134. No particular number of witnesses shall in any case Namterof 
he required for the proof of any fact. witnesses- 

Principle. — This section deals with the question of the quantity of 
legitimate evidence required for judicial decision. Cases now and then, though 
seldom, occur, in which injustice is done by giving credence to the story of a 
single witness. On the other hand, however, as the requiring a plurality of 
witnesses, clearly imposes an obstacle to the administration of justice, specially 
where the act to be proved is of a casual nature ; above all, whore, being in 
violation of law, as much clandcUimty as possible would bo observed,— it 
ought not to bo required without strong and just reason (4) 

3. 133 (/lccom;»lice.) b-j. 68—71 mtness.) 

6.Z{“Proof:') 8. 3 (“ Fort.”) 

Wliarlon, Er., | 414, & Cr. Ev., § 380 tt seq. ; Best, Ev., §§ 596 — G22 ; Taylor, Kv., 

§§ 952 — 906; Indian Penal Code, Ch XI (Falso Evidence) ; Ch. VI, i&. (Oflcnces 
against tbe State analogous to “treason”). Starkie, Ev., 827 ; Cr. Pr Code, Ch 
XXXVI (Maintenance) ; Stewart Rapalje’s Law of Witnesses, § 225. 


COMMENTARY, 

Section 28 of the rcpe.aled Act II of 1855, which was more directly and in 
terms in accord with tbe present English law on the subject than the present 
section, was as follows . — “ Excejit in eases of treason the direct evidente of 
one witness, who is entitled to full credit, shall be sufficient for proof of any 


(1) /f. V. /loyft, 1 11. A S , 311. 3^’. 3--. «ndd«uwtiof Ihp ‘ tnitt ntUm" rnli-, »«•* *1.. 

lor, Et., { MS. *1111 ca*.-* thfre cil«l i*€ firif f 4‘W, ukI frnrrftlly 5l*C— CiJ, 65— TO ftunm; 

»npp1<-m<T>tary lUjitmticKi to illuit. ;t), ». IM. an- AVan tr. “2 IV. 

<2) F. X. iioyt-. Mpr*. 1-. Cr., 15 tISTI). T.jlor, Er , {| 055-{<o6s 

(3) Kamala t’rOMtd r Sital I'ntnl, !H V., StarAi'', Er., (>57 , kUs rrnurt* of i-ir !■«»» 
339 (1901)5 i.r., 3 C. IV. X., SIT. imre IVrl in ft. r. //rrfyer, po*t ; lll^rUpO. K»., 

(!) Brit.Er.. 11 39T. 3M; m to iSc lon.f. |4II. 
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'.fact in any suoli Court or before any such person. But this provision shall 
'not affect any rule or practice of any Court that requires corroborative evidence 
in support of the testimony of a n-agpon ipjicc (v. ante, section 133), or of a 
single witness in the case of periut y.” The effect of the present section is 
that in any case the testimony of a single witness (if believed by the Court 
or jury) is sufficient for the proof of an y ja ct Thus a conviction ^pon_th c 
statement^of-a complainant alone ' b 'lawTifl (T) TheVvidence~l)f One iiitne^s, 
TT believed, is sufficient according to tbV law of this country to est.ablish 
.my fact to winch the witness speaks directly.(2) A Magistrate is fully 
justified in heUc\'ing one witness in preference to three others, if he sees 
icason to do so, and it is not legally necessary that he should detail bis 
reasons (3) The Act contains no provision corresponding to the English rule 
requiring corroboration in breach of promise of inarriage(4) and affiliation 
cases, (5) or m claims on the estates of deceased persons, (6) or in pro.secutfon 
for perjury .(7) In regard to the giving of false evidence it was held by the 
Full Bench of the Calcutta High Court (following the English rule) under 
section 28 of Act II of 1855, that a person cannot be convicted of giving fake 
cvidenec upon the uncorroborated cwdencc of a single witness (S) Thougli 
the present Act does not in terms require corroboration in any of the aho\e* 
mentioned casos.(9) leaving the Judge unfettered to determine in each ca'c 
whether the evidence is sufficient; yet it is conceived that the Courts aill. 
coming to such n determination, follow as a general rule, but with such modi* 
fications ns the Uw may here rcquire(lO) the practice in England, where it i-* 
not thought safe m such cases to accept the testimony of a single witness 'nfli* 


(1) Kvlum Mun'Iul \ Hhatr-int I'rotivI, -i U' 
U.. Cr , 32 HS74). 

(3) /l4iil fftnonnn \ ftnmnnt Dofsit, 10 W 
R , CIS (ISfiS! 

(31 (7o(>in'l Suiin. v. .Voraiit liaoot, 34 U. U., 
Of., Is (1S7S) " pninltr^olvr If4hi nnit Muma. 

raniur," ue Brst, Et., e, 61 H 1 

(4) 33 and 31 Vi*.. I ttS.t 2. Wir^anoxn %. 

3 Q. n., 334. 

(5) S * 0 Vio., <■ lO. r. 6. 31 A 36 \ic., f M. 

a. 4 . Tavlor, Ei , ] flt,4 , Cole t. JIaiiwitj, 3 Q 11 
D.. Oil LntvTtii'e\ 30 L, T. Hop . 

N. S..3'U f/ Cr I'r. CoJp. Ch XXXVI loMb.- 
mamU'naiKoof witci and cbiUrrn) : thooroUnco 
of tlio motbir miisl be Corroborakil in TOmo 
matrrul paniriilar. 

(0) fiaeAr. TinrA, ajQ, I)„ Jtr , % 

.SmiM, IS Ch n , C.13 , In rr GartitU, 31 Cb- D>. 
1 ; //i/f ». IlVfaopi, I, U.,»Ch,S<S. 
min, 31 Oi 11 I IS3, I'aroMraf \, |*a,diee«r, 
37 Timn L. n., 3V1 , Mrj*. Dijf . Art. 121 A. . 
Tajlof, Ev., j !X55 , Williama on Exo«>torf, 
0th I'A., loss, 1003. inoj I tl <> nilo hat Wn act. 
fU upon la Induv : IVrij, Y. .Sm'jHuw.iiI, Cal. HigH 
Ct.. Suit No. «10 of l^y6. h>-Bra 4 A 7 »vb 18W. 

(71 fl. V. (ISWI. C. C. C., .S.-MX. Pa, 

r. H'l. f. M7; Taj lor. Ev., M 029— 063, tao 
Yiltara.ra air aI*o rci)tiiriYl in Eogluh ita in 
tain treason*: l^ ., 0.13— OSS, corrolioratioit 

l« al^ tv'iuicU It virtali ea«>*» amice thcCnml- 
uat Law AfncnJrnint .\rt, ISsS, a. 4, an.1 the 
l*rt;Yctit^ of Oucliy lo ChiUtcn'a Act, 18x9, 
a. 8. Stcaarl l‘.aptlj"'i op. «•/., I 333; 
W haloo. Cr. Ev.. ! 3-.S ,t e«,. 


(5) P V. J.ol')fa»J Kouroh, 11. L 1’ • P®1’* 
VoU, r. 15., 417 (Feb. 1800); «.c.,5 W. R,. Cr , 
33 Seeal^o;? \.Dolho*t» Chovbt;/, 8 'V. R*. 
Cr . OS (iSbO) ! Jt \. Awe, 6 StaJ H. C., 3(3 
(18*1); [W»ad or amount of conSrmKoiy pronf 
rniuin-dj. 

(0) The Iaw of F.iiRl.ttid, o»,to thp BfWiilty 
of calling at lcn»l too aiimts't to riirrw’ 
a»«ijinnuiit of ["‘tjury, i» not hvr in luiUaj p^ 
Iimhcit. J., in ^ % . Chvlil, 7 A.. 44, .HI (JS5D. 

but in England though corrohorotion »s rciuir"'- 
II (a not prrcuclj ftccnrnte to eay that tl'C corro- 
boraUiP c.rrumUancc* wuH bo Uufimount to 
another witooes : Tavlor, Hr.. } 959. 

(10) Ihu* iho law m In-ba, a toeontwliclorj 
atakiiimts i* not Iho aanio as m EngUnd ; T»t or, 
r.T.. J 003 < Field, Ev., eil. B'S- 

irUbjrtwo PiiU Ucnchos of the ralcuUi R'c' 

Oourl, that when no cudcncc (or the proenu 
turn II odcnxl roiro! oralue of cither .talcm-n 
and llic pmog mUntionally of c«id<D<-e 

lY chargcl on two coiUradiaory d.i—itw't* 
n.a.lo. the one U-fon.- llu commitfms MagiUrair. 
and the other ta lore the hoxsloux J'wlS'-. » 

,n« in the alb-mutiic .. rufl'C.nt ,o 

a coornfiiiui H '• Zamirtn, 11. L. !■ , • 

S'l ||S»«|, .. ..•w.r.. 

mlJ //ponwyooa, 13 R. L- R ■ I • I • ' . - j. 

a C..31 \V.i:..10..7-‘: Ih'AnIhb 

W7 (18S») ; Sa’Ku v. /f . fC ^ ^ ’ 

Wlowid by the Madra. f J:. 

I’nlon, Cha%, 4 Ma.1. R- C. R-. -'f 

J..,l Jll.l, .a /f. V. (7W'f. 7 A.. <• 
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out some corroboration.(l) “ The rule ” (necessity of more than oath against 
oath on an indictment for perjury) “ cannot be defended as a rule founded in 
all cases on reason, for it is easy to conceive eases, where the credit due to one 
person is so far beyond that winch is due to another, as to leave no ground for 
reasonable doubt m acting on the testimony of a single witness, though 
directly in conflict with that of another. But though the rule be unwise as an 
inflexible rule of law, the principle, on which it tests, is of great value in the 
difficult task of weighing cvidence.’‘(2) A\niere direct testimony is opposed 
by conflicting evidence, or by ordinary experience, or by the probability sup- 
plied by the circumstances of the case, the consideration of the number of 
witnesses becomes most material (3) 

[orrmiling P. r. .Yms 3 A , 17 (I8a2)ls R. v. Rat Ganjadkar, 6 Rom. L. R.. Ml (lOOl) 
R. T. MataMif, 15 A., 30’ (1801) ; and are R (perjorj^l, a. c , 23 11 , 470. 

T. AAem, 22 A , IIS (180S), Ilonibny Hiali Court; (2) PrfStr {.awrence Peel, C J , jn hi* charge 

srv R. Paiahirtto, 10 B.. 121 (18S5), to the jury m A. s. //e>torr (lSS2l,«(r remarks 

A. T. BWihi, It n , 702 (1SS3) , R v. J/njopo l-i Beal, Ev..|5 605, fi06 . and*. 195, Cr. Pr Code, 

hi*. IS E.. VT (1891). .S*e also FicM’a Et., which proeides in India as afeguard m the neccs. 

614— 616. Rti also proMsion in India nui- »ity of obtaining a sanction to pro«ecutc. 
tire to the necessity for sanction of prosrcution : (3) Starkic, Er , 828, cited and adopted in R. 

a. 195, Cr. l‘r. Code. *• Utdgtr, supra at pace ]3 : see also Fi*Id Er , 

(1) V. Field. Et., 017; Whitley StoKw. 92: p. 431. 



chapter X 


Or THE EXAillXATION' 07 AVlTyES^ES. 

As the last ChaptcT dealt Avith the eompdene^ and comp^Uah'liti; of wit* 
nesses, the present deals ^'v^th the ejatninalion in Court of such witnesses fl3 
arc rendered by the pro\'i5ions of the last Chapter competent and compellable 
to give evidence. This Chapter consists of a reduction to esyress proposition.’ 
of rules as to the examination of witnesses which arc well established and 
understood in English law, the only provision which requires special notice 
being that contained in section 165, giving to the Judge power to put qncstions 
or to order the production of document.«.(l) The sections of this Chapter 
as.<umc that the witne.ss is already before the Court. Process to compel nttca* 
dance of witnesses or production of documents is provided bv the Procedure 
Code. A short note is, however, here given with reference to this process and 
other kindred nutters relating to witnesses. 

efwitness^es citircns to appear and testify to ’uch facts within their know* 

Mdpeoune. ledge as mav be ncccs.<iiry to the due administration of justice is one.which hw 
maaM.*^**'** been recognised and enforced by the common law from an early pcrlod.^S) ^ The 
rbht to compel tlie attendance of witnesses wa.s an incident to the junsiUction 
of the common law Courts, and Statutes have extended the power to other 
officer*, such as arbitrators. Every Court having power definitely to hear and 
determine any suit, has, by tbe common law, inherent power to call for aH 
adequate proofs of the facts in controversy and to that end to summon and 
compel the attendance of witnesses before it (3) By an early English Statute 
'Vitncsscs were entitled to their “ rea«onab1c costs and cliarg'es.”(^) 
ful neglect to attend or to testify after proper and reasonable service of the snb- 
poena(r>) and, in civil ca«es. after payment or tender of the witness’s fcc(6) or 
Waiver of pajTiient,(*) is a contempt of Court (8) BTien it is nccc.<sary no| 
only to secure the oral testimony of the witnes.*. but also the production o 
documents in his possession, the subpeena contains in addition to the ordinary 
command to npp - - - • ' 

ment or documcr 
rfuers t<vwni.(9) 
obey like other 

( 1 ) IVsion to tb<* 

tlinnli 1^ loHios Ootbt 

Aft, 

(?1 T. IfJ. <^4; How. Joa*x. 

I T?7 t rtf*^** I'y •I'lfH •ttroilonce it m- 
fomO i* tVf ttl/wt* Cft UMtfftiwJam rotainm. 

I_r rommaa^t tbo «it. 

b'x io *t It''' tniltHrcKutcttman; 

Itil. A Er.. Si. 411 •< .• Ft., 

I 1S3 «-• 

{3) Ft.. ! y*'*- 

(1) sFUx.. Oi.o. 

(t) Sf*- T. //SJ-'o*. «0 M, A W,. 1»| 

». ‘ ?!. A C . m. 


161 /rrecoiT. L/fyl, 3 
ir. lUtiaml, I 31. i O . ; I'rlUt r. 

3 E ae. V. C., 40.1. 

(7) fl<.i T. JNK*. 5 IWl. A t-. 23. 

(*) n*n. A .\ra. Er . »>. 43?. 

(t>> 2 nn. A .Ira. Et , «i'i : s Pf- Cffom. • 

T. /.oi.;.0 Fj*!., 4''3. la 
fononiapthf I’roft*''*’ • 

Ittimk S. mnrJ obra lb' 
tioa «f .lofomfBtf in not > j-ortr «“ ' ,’iV 
IVbfft eho »rltinF» ^ f'*'"***’® ® , 
aUrntr r«r 1 yc'rl>i‘ »tloTnf*, 1® T*'” 

it Fivoa. .Vo« 2 n.a. A a™.. Kt.. 473- 
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documents shall be produced than whether he shall appear as a witness. It 
is his duty to attend and to bring with lum the documents according to the 
exigency of the writ. It i? for the Court to determine whether the documeiits 
are admi^ible, or whether they should be produced and exhibited.fl) A wit* 
ness clearly cannot be conipcllfd to produce documents by the si/^pornn unless 
they are under his control or possession. But a person having the actual cus- 
tody of the document may be compelled to produce it though it be otmetl by 
others.(2) For public convenience sake, when documents are in the custody 
or control of public officers they arc provable by certified copies. When the 
d^uments are produced in ob^ience to the subpoena, the person calling the 
witness is under no obligation to have the witness swom.fS) From a very 
early period the common law recognised the privileges of parties and witnesses 
in judicial proceedmgs to go to the place of trial, to remain so long as nccess.ary, 
and to return home free from arrest on civil process ; this being an immunity 
considered to be a necessity in the administration of ju5tice.(4) 

All the matters abovementioned are in this country provided for by the 
Qvil and Criminal Procedure Cedes and the Penal Code, rtr., procedure for 
summoning and compelling the attendance of witnesses ;{5) the production of 
documents and other things ;(G) the expenses of witnesses ;(T) the freedom 
of complainants and witnesses in criminal cases from police restraint ,'(S) 
recognizance for the attendance of complaints and witnesses in criminal 
proceeding ;(9) exemption from attendance in person by reason of non- 
residence within certain limits ;(10) or of the witness being a purdavashin lady 
or person of rank .(II) the e.TeinptJon of wifnes.«es from arrest under civil 


(I) 5. 16J, fotf . S rhil. & Ara., Er., 42%: 
Bbtt. Jon«t, Et., { $01, 4nd fa«r« tbm 

r. 4Doir]., 279, B.r P»««Wr. 7 IV»»t . 
®99{ £, T. Dtron, S Barr., l$S7: Ainry r Le^, 
•njir*. Tie tvbpvna or not’ee »hoBlJ drjettlic 
ttie papers to t« prodoced «ith eertsintr sad 
olesroM*, Or. Pr Code, s. 163. 

(5) tmry r. tony, 1 Csinp , 17 . Corun t. 
Dubeifi, 1 Holt,. 230. A t. Aiyr (tftK) 2 
K- B.. 333. 

(3) Perry r Ctbnn. 1 .K & F. 48, 5«mmrr, 
T. ifojey, 2 Crompt, A JI , 477. 

ii) Or. Pr. Pair, #, I3S, p. 46S. Burt 
Joae«, Et , 805, 806 , r>aro-i .tljr. HI I*tiTil. 

rger. 4, 17, 53. J/eehner. Smif*. I JI P.Url. 
638; the pmiles^ extend* tu rsvi •lirrr ll>e 
sttcodanee «s voluntary n<i//»i?«r ,iUnn4tr. 
3 Dou 2 ,45. Ardiny v /Vi**rrr, ST 1* , 534 
Spenee t. Sluari, 3 E-it., SO. Ei-patlr Bymr. 
I Ve«. i B , 310. A pruon »1'0 violate* Ih* 

priTilrp? i» pnilty of oontempt . Coft v //uirii**, 
Andreas, 273, Strsnpr. 1094 Oi7J(t-i>» v 
BarTtll, 11 East., 439. Tho immunity exIctiiU 
until the aitiiegs c»n return home 5fro»y v. 
/HVlrimii, I M. * IV . 4SS . 5rf'i» v llA’t. S 
Bing , 160. V. CoomP- *. 5 B 4 Ad . I07H. 
UyhI'or* T Cameron. 5 W. BUrk. 1113. AV4. 
*/« T CHinry, 7 rrice. 6f>9. StJyirr ' />»«*. 

9Ves. Jr.. 69 

(5) Ov. Pr. Code,©. XM.rp 7f--8:j. »• 
31.3>,p.l97.0 V.,p 6I3.63.V Cnmmal IV. Ct»K 
tn.es— 74 (summons). “S—JS/wssreBlsofarwIX 
1*7—89 (procNnmficin and tffachtnruf). ft*— W 
(other rule* rogtrding proe<-s*rsl,328 {tumn.on* oa 


)urur or OMessor); 4S5 (imprj««jcvrnt cr eoramit- 
t*l of pef»on tvfiuiag to anstrer er prtvlaee 
deeuinent): 20S(prtt3nctiea et futlSer evaleneo 
in ea v* truhle hr Ceort ef o- U»<h 

218 (aammons to i>ilse!<es for d'frnro «hra 
aecuW I* eommiltedl; 219 (peieer to mtnmoa 
♦opplementary *itne«se») . 23 rrevll et 'ni- 
nes*), 244 (issue of prore's m <ummoti» rases* t 
234, J5d, 257 (ttnrrant Cft«rs) , 540 (pt>*rr (o 
summon material vilness or examine person 
present). [Vnal tWdo ss. 174. 175. As to the 
attraJaner of aitnrsscs before Coroner*, *ir Jtet 
1\ of lt*7l • auvl liefore the Beaeal ard 
Bonilay Councils. .Acts 111 (B. C.) of 1S66. 
Xm fUom C.) of 1«66. 

(6) Or IV. Oale, O. Xt I. pp 795>— 1>22. 5Vf 
a* to diseov cry. admission, insprclion. produrtion. 
■mpoundiDC and retsm of ilneumrnls, tVrjJ IV. 
Uvie, O. .\l, pr 750.774. tVimiiial Pr 
C<a)e. av, 91. 93 (summons to pmlure doeumrnt 
or other (hine) , 9«>_99 (*eareh aarrants) , 
4’t3 fbonse<4uenees of refusal to produce) Pte 
s 

I7l tVv. Pr Code. O. .\\ 1, ST 2 —4. j>p. >.01 — 
Ml > . Cnmiaal )V C«le. s» 214.237 

(8) O. IV. l,^le. s ITI 

(9) CV Pr tide. ss. 217. 17t> 

(10) tVv IV. Code, O XM.r P. p WK 

(11) n.. m PI — 133. )>. 467. There ts 

OQ Similar rxempticQ from sttendaaee le'ore 
the tViminal CVsurts. Wt a purJjsssiis la<ly u.sy 
(laiin to be esamiaevl siltia; bi a pstso'jgusi 
Rwln I asa r. r..'rrfe. I Jl. L. Jh. .Y.. 5 
AfsarvI /-jsni y, Sajtm, IS U. U., 230 
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process (1) Non-attendance may further render a witness liable to a civil 
action for damages (2) WitnMses cannot be sued in a Civil Court for damages, 
not prosecuted in a Criminal Court (except for perjury) in respect of evidence 
given by them in a ibsolutely privileged as to 

anything they may to the enquiry on which 

they arc called as protection is this, “ that 

it concerns the pu _ ice, that witnesses giving 

their evidence on oath in a Court of Justice should not have before their eyes 


for damages, it must he conceded that it is equally undesirable that theyshould 
be liable to be prosecuted (6) An action for defamation cannot be maintained 
against a Judge for words used by him whilst trying a cause in Court even 
though such words are .alleged to be false, malicious, and nitliout reasonable 
cause (7) And a party receiving a notice is entitled to reply to it, and state 
his reasons, and such reply is privileged aa long as it is confined to this matter 
in hand and is relevant, — provided the reply is not published by the 
patty maldog it (8) In England it has been recently held that the report of 
the Official Keceiver dealing with a company in liquidation, is absolutely pn- 
vilcged(9) and that “tlie real doctrine of absolute privilege is that in the 
public interest it is not desirable to enquire whether the words or acts of cert.iut 
persons are malicious or not The privilege is to be exempt from all inquiry 
us to malice ”(10) 

Assuming that the witnesses are in attendance before the Court, certain 
other provisions are laid down for their examination and the general conduct 
of the suit or trial In civil proceedings the witnesses must be examined orally 
«Tnd in open Court (II) This general rule is qualified by the provisions which 
relate (o) to evidence given on commission ,(12) (b) evidence given by direction 
of the Court on affidavit ; (13) (c) examination before trial of ivitnesscs about 
to leave the jurisdiction (14) 

In cnnnnat proceedings, except as otherwise expressly provided, evidence 
must be taken m the presence of the accused or when his personal attendance 

itStJ); or or commimon. Int^ /larrol'nnnitfrii, 

4 C , 2(1 (187S1. In re Dinlartnt 16 C . 775 
(1BS8), or tu liavr *p<*ri»l nmmgpmcnt* 
for an rTaminAlian in priTAtp, In tp Bonat 
lilt, I, 12 A.. 69 llfiSOl . [» witnrsA m»T !«• cTAin. 
mill »t rorni' iilare other Ihsn thr Conrt-bouec 
Iltm. Cioininrer » R , 24 C . All (ISe?)]. A 
punlinnehin enmjJainanl mo«t porrnnslly attrnil 
in roiirf, •urti nrrnnppment* lirinjt ntiuir 
nivrsrary 1o meurr her prnnry. In rr r'or»<f. 
n».iiir-i, 5 A..fl2 (ISS’J ^ 

(licit. I’r. C<><l<, • 135, p 46S, irft 

Taylor, Ev., {jme-lUl . thrrr 3t no protaelion 
IjiTrn •I'lunrt rtimmnl pror,***. 

(2) Cnih r thr- proTi*ion« o' «. 26. .VI .\IX of 
1853. irhirh is 1 1 (orre In the IlA)|;iI I'rFanleocy, 
or of *. 10 of \rt X of 1K3S, «h<rh k m foerr in 
thr <n'l linnil'Af IV>«fc)'vnni, aeo 

Vhaap^t T. /Vrm 24 W. K , 72 (IS7S). 

(7) AVA..«-iM /I.lAit V. f!-im Bhoaa.M \\. 

42 {1869] , fhilt r. ilajartraai CAou. 

airy. II I!. l:..3.'S (1872): Bitlamirr ^lagk 

r. B^iaroat B>rtnr, 17 (7., 261 flASS). CWl/lrM. 

». 10 M.. 87 (!«>«)} »aa,af. 


x..V«A«f7ArH.. II J(. 47T(IS8S}t /Aimr* 
MtthipSiagK 10 A . 423 (18S8| : B.t. /I"*'*!'- 
17 R.. 127 (1892).- n V BnUcriaina 17 U . 8'* 
(IRU), TtmprUon v. Ao.iTie. 25 H. 23n|10i“» 
Hut <«> B T. Onnjn Pniaarl (1907). 29 U. 
p 686. anpra, p. 82S. 

(4) Xwmnn r. A'UArrrfi/I, I. U , 2 C I . H-. 


) RaiN'in A'ayor i Suiramaai/^r 
87 (1997). 

) BarA^-panns! CMI.ar v. 

S). 71 JI , 400. 

) Burr V. .'mi/A. C. A. (lOol), 2 K. U . 
limril, n., 642. 

0) n-B-mfg V. Jlronghom (II91S). I K. !• • • 

mini: J/aiit/ff r. 11 Q H tl.. 

1, Civ. l*r. 0«lr. 0. XVm. r. f. P 
2) /t . 0 XXVI. tr. 1-9. I'P- 

1) ^..°^"xvni, r. 16. r. 922: »« 
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IS dispensed with(I) iiiprcscnc * • . • . . 

by the provisions relating {n) 

(6) the case of an absconding 

Court that additional eviden ^ i 

evidence be taken without the accused person or his pleader being present (5) 
TIic order of production and examination of witnesses isrcgnJnted in the case 
of trials before High Courts and Sessions Courts bj' sections 286, 287, 342, 289, 
290, 292 (6) As to the procedure m summons, (7) and warrant, (8) cases ; the 
right of accused to bo defended by pleader *(9) the procedure on revisions, (10) 
and on appeal ;(11) and when Magistrate cannot pass sentence sufficiently 
severe ;(12} the conviction or commitment on evidence partly recorded by one 
Magistrate and partly by another ;(13) srr the Mictions and chapters of the Code 
noted below. 

In civil proceedings it is in the discretion of a Court of first instance after 
the plaintiff’s case is closed to allow liim to call further witnesses, and there is 
no Tight of special appeal upon that point (14) The Judge has a discretionary 
power of recalling witnesses at any stage of the trial He will seldom, however, 
except under special circumstances, permit a plaintiff after his case is closed, 
to recall a witness to proi'c a material fact A witness after cross-examination 
may also be recalled to be furtlier cross-examined , and a question omitted jn 
examination-in-chicf may with permission (which is usually given) be put to 
the witness in rc-examination eitlier by the Judge or Counsel (15) Cross-exa- 
mination ordinarily gives notice to the other side of the Imc of defence So 
^vhere the defendant’s Counsel cross-examined ns to certain misrepresentations 
made towards the defendant and deceptions practised on Inm : this was held to 
bo considered as notice to the plaintifi’s Counsel of the line of defence; and, 
therefore, if he lud letters of the defendant fending to show (hat he knew the 
real state of the facts, tlic plaintiff’s Counsel ought to have given them in evi- 
dence before the plaintiff’s case "as closed, and he will not he allowed top 
them m as evidence m reply (IC) 


(1) Ae Cr. I'r Code, 116 , 2 ( 1 S, tin<l to thr 

nultpr of iliJi, 0 A , 81 (l«S1) (t-anfa 
louXin). In • warr»nt-ra»e, tlio .teeuW brine 
» parJaniifitii. lh«- Mnsutratc can vith 

li-rflltoudjnoo, ifhi-min-a « summoua m fSp 6r»l 
5a«t»nce flitmmo/i \ fliiilram A'«- 

fifn, 21 C . 888 0804) 

(2) Cr. I’r. Code, » 051. Sop K » Kaovf 

SAe,U. IV. H , 1864 ; Cr . 3S. B \ Ayo 

nifc/, ih , I , /f T AffiitU'lJteit, ib . 11 A t J/o 
A un/Jiii/or.S’ U. R ,Cr .3S (1874); A » A». 

I n. I.. U,0 <V. 17 (ISOS), /!/. .VrnA 

.Vo7i«ri*e o/ 25 U 1*. lY , 14 
(1876), Slf^^ar A . 0 M.. 81 (18*5) . ^ ' -'’"•■f 
An»f, 0 \ . 000 (1887) 

(3) lY I’r. Co.lr. •«. «U— 507 ,- •• 11. »»lr 

(4) 16 . «. .61 r p 33. n-i/t 

(8) lb . K 42S tfe *. .510. t'. 

(6) Sie CY. Pr. Co*lr. Ch«p -Will 

*» to comnutmrnt for Irul, r. — J20, 4”<-, 

I9S. 

(7) 4'l \. 

(8) lb., (Y.p X\I 

(D) 48 . >. 310. T)>r Co.lr liislir no r»|wM 
proiiiion for lulvocitm iuMrr»*)nc I)ip Court « 
M*p>lnt«'a or m tlir coor»r of i'rt<r»r»liag« 

pr<limuiar 7 to (■ommilmmt. l«it ttir)! t *-««ill 


f«« coroni) by thi* aortion. Held. E\ 619 

(10) /*,«» 411.440 In to t)ic nglu of pruon- 

rr’« Counarl to begin m onara under «, 434 , aro 
n T. fpjMt S R . 2fr| UR84J. 

(11) /8,«. 433. 

<I2) /*> . » 341. 

'131 /«.. a. ?80. thrrr >< no aimi'tr prr>\i>inn 
na to caaca tmal bj Dip Court of Stasion. thr 
«hoIp Irinl mutt take pUpp bpforf Dir* attmr Jiid-o 
<•/, PipM. Ev . 6JO. A fltimo. \V ll. 
1804 <Y ,13 s A \.Gop, Awlyo JJ \\ R . (>’ 
47 (1874). ft I AnyAorianfA, 33 W |! , (Y . fl** 
(186S) 

(III Aullaf *>•» T |•n^np CAnaY-r. 12 W. R , 
115 (IKTO) aa to rrrall of uitnra-pi inc-innnal 
raar*. arrlY Pr. Coda, a. 231 2*6. 3H» 

(13» Tajlor. Pr . f 1477. and .aapt Diprr-ritp,! 
Ar* • 138. f*—f. Thi praclirp ahouKI not Lr iti. 
• ouracpd of alloiruiE riihpr party aftrr rratin^ 
liu raap. to amrn.l and mi l to Iim proof until Iv 
rrpratrJpappnmmti Iip ponforma to thpTiavcf 
ihi-fvait Rurr Joara, Pi .i.lui’J, ara aa toari- 
drarr. in rrpli an 1 (rrah rrMptirr aftpr rloao of 
A. » 5 « ft J*.. r''4 , Gilt ». 

Fo^f, 2 C. ft I’ , 255 , lIVTar. tl'biwim. • C. ft 

1*., 2W. 

I1«| ITAartoa T. t'ura. 1 C, ft P., 529. 
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Whenever a prisoner is put upon his trial, he is entitled to have the wit- 
nesses examined de vovo if they have previously given evidence on the trial o£ 
another prisoner ; and it is not sufficient to require the witnesses to identify 
the prisoner and to read over to them their former examination, and require 
them to attest it.(l) It Las been held that though to omit to do this is illegal 
yet if it has not occasioned a failure of justice a new trial need not be 
ordered (2) 

It is not generally competent to the Court to refuse to examine any of the 
witnesses produced by the parties The Judge is bound to receive all the evi- 
dence tendered, unless the object of summoning a large number of witnesses 
clearly appears to be to impede the adjudication of the case or otherwise to ob- 
struct the ends of justice Thus it was held not right for the lower Court to 
select five out of twenty witnesses tendered for cxamination.(3) It appears 
from the case first cited that a Civil Court has power to refuse to examine any 
excessive number of witnesses, if satisfied that the object of the pcison calling 
them is clearly to impede the adjudication of the case. The Code of pivil Tro- 
cedure, however, contains no provision analogous to that contained in section 
21G of the Criminal Procedure Code, which gives a Magistrate discretion to ex- 
clude from the li«t of witnesses to be summoned for the defence the names of 
persons whose evidence is not really rclcvant.(4) The fact of a witness not 
having been named in the plaintiff’s list of wjtnc.«s'‘s is so ground for refusing 
to examine him uhen produced (5) In the undermentioned case, the plaintifis 
in the Court of first instance produced both documentary and oral evidence 
in support of tbcir claim. The Court, being satisfied with the documcrvfnry 
evidence produced by tlio plaintiff, declined to record the evidence of the wit- 
nesses tendered by them. TIic defendants appealed, and the lower Appejiuto 
Court reversed the decree of the Court of first instance, but in its turn dcclinca 
to allow the plaintiffs-rcspondents to produce fresh evidsnee before tt. 
appeal by the plaintiffs to *’ * ' 
section of the Code of Civil 
of the case, the Court was 

ccedings of both Courts below and in directing tbo Court of first jnstnuce to 
rctrr tlio case, admitting nil admissible evidence which had previously been 
tendered to the Court of first instance, and which that Court had refused to 
record (0) 

(1) /? y Kanyt W, Tl . ISBI, Cr.. . titled to have all hia nitnrMPi cxaminwl. "hat- 

f. T. .Shtili fh., Cr., i , K r orrropf’ hn the Court waj Ir onti'-ip^tion 

Jern, ih . Cr . 13 . Jt y non/or. 22 \V. R . M to tho trobaMc TOliic o( the eeiden-e » 

Cr.,3S (IR7I). /!. r J!a>lrti»ne. I n.L.n .O. ohnll bepiren}} J/ 1 . Mwn'moUe v. 

Cr.. 37(1W1S) , tllarrty.Cenfrol y a Wo/m v. *r. MrhIi Rep., 260 (ISOI). [Tlir Court fa”' 

nrrtranf. U R.. I P C„a205 Jt. r lit^nealh, not put « pnrty to elect o(..rcMl wi'nfiw* 

12 IV. R ■ Cr., 3 (1869) , Att 31 nh y The Jlojt— lie mil call, where nil nre mat-rml ami their er ^ 

»fo/.«/CAirfj;ua7, 25W. r... Cr.l4(187#) denco Ik-om itpoo < 1 >(T< rent points in the 

(2) .S-«Vui T. /r . n M , 81 <I8S1){ R, T .Vit«i Conyiction fiii.\s!i-<t. th. vitri'-fses not bsTin? 

/?««. a .1., 6e?<JRe7J. iH-en summoned; ff >,/«/« 5 U. R- 

<3) Ma-'Inl x. KaXJ/oS rarmm<te,l. Cr .C.'IIROO) . Ram ShaJi'O r. Wosior 

A R. I, n , tpp , 10 (1870)! and to the same 0 It. L R., App 65 (1871). 
e(T.Tt. see II al>en rf Co. y. .Vale, 3^ym^al. « W. (t) Klr).l. !>., Ilh FJ.. I when the 

n. (Aet .\). 83 (ISU! ! Jumel r. JH trafo does not proeml under lhi« seclim IW 

.1 M. J. A.. 215; R. r. ItJrxt XM/. 0 R. accuj«l Ji unfilled tr> h»»elhe wltne*"'* 

L r. , App , 8« (1871) J n. T. A’AeoUa /sW. the list examined l-efora the Cuurt of Sewlon. 

3 IV. P... Pf.. ?6 (|RM)s R.r.AtAa,3liAar,3 T. T. /VorassoCoouiae. 33 R • 

IV. n.. Cr.. 0 {1M.1) . Rant* O.joUa V. Cl-Jam (1) UaUal ftait r. Cif’f", 13’'* 

Jforfnf I. 0 W. R.. Or. R , 00 (IMfl) } AVHart 451 (l«TPl t as to enminst ras<-.. •- • '• 

R%rma\ x. S a.Aa /Vt.a. « \V. tt , 321 tohjectlon Pr. Cmlr. 
laVen lx s|-’'UI appeal] : t/xieo fl’yjik X. Ct, (6) /lur;i/r>4d r. Aaxr 
Its try S \V. n., Ttt |I'I(I7) (a r*r3r Is rn 
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In the undermentioned casc(I) the phiintifl’s Counsel called and examined 
a Avitness on behalf of the plaintilT, but he was not cross-examined by Counsel 
for the defendants. The httcr for the defence proposed to recall him, as a 
matter of course, as a wjtncss-in-chicf. But the Judge refused to allow him to 
bo recalled without leave of the Court, wliich, he observed, should have been 
asiced for when tlic first examination na.s concluded. 

Order of The order, wliere there exist any provisions on the point, is regulated by 

and'exsmSi**^'® Procedure Codes, and in the absence of any such provision by the dhcrc- 
Biion. tion of the Court (2) This is a subject which lies chiefly in the discretion of 
the Judge before whom the cause is tried, it being from its nature susceptible 
of but few positive and stringent rules (3) In the regular order of procedure, 
the party having the aflirmativc ought to introduce all the evidence nece.ss.iry 
to support the Biibstanec of the issue ; then the party denying the afiirmative 
allegations sjiould produce his proof; and finallj' the proof, if any, in rebuttal 
is rcccucd (-1) 

TJic order of examinations is laid down by section 138 of this Act. The 
rule witji regard to the production of evidence in Civil cases as laid down by 
tlio {'uil I'roccduro Code is as follows;— 

The plaintifl has the right to begin, unless where the defendant admits the 
fa<'ts alleged In the plamtilT. and contends thot either in point of law or on some 
aihbtjonaJ Jaet« alleged bv the defendant, the phwtift is not entitled to any 
part of tile relief wliioli lie seeks, in which case the defendant has the right to 
begin (5j On tlie day fixed for the hearing of the suit, or on any other day to 
wlueh the lie • •• • . » ’ ig the right to begin shall state 

his cii'-e .ind the i8.«ucs which he is bound to 

prove The ^ case and produce his evidence 

(if any) and may then iiddrcss the Court generally on the whole case. The 
party lioginning may then reply generally on the whole case. Wlicrc there 
-ire SOS oral issues, the burden of proving some of wliich lies on the other party, 
file party beginning may, at his option, either produce his evidence on those 
I'sues or reserve it by way of answer to the evidence prmiuced by the other 
fuirty , and m the latter case, the party beginning may produce evidence on those 
issues after the other party has produced all his evidence, and the other party 
Ml, ay then reply specially on the evidence so produced by the party beginning ', 
liiit the p.arty beginning will then be entitled to reply generally on the whole 
ease (f>) 

Criminal proceedings being of a varying diameter, the Criminal 
Code lays tlown no such genera/ ride as that reproduced abo\T. Chapter A > J > 
however, of that Code deals with the procedure in the case of 
cases triable by the Court of fV*ssiorts or High Court ; and Chapters XX — aaH 
*IeaI with the nrocedun’ on the trial of summons-cases, warrant-ca-ses, fum* 
inarj'-trials, ami trials Iiefon* the High Court and Court of Session, rcspoctiNeij. 
Chapters XXXI, XXXII treat of the procedure on appeal, reference and te* 
vision. 


0 ) r. * tm). 

Jur. X, H, ire. i«i (isori 

(.>) s. ni. 

<5) Om-n! . Ft., { 4SI, 

(II T. a»fr. fr|> rt trq. Tl," (fi»> liwljf" li 
I'rmliio wlist {< rri.l'nr*' ir> rrlKUtoI, M<l It 
1,^1 Ml <liiH-rrllon to rrvrive «r rirludf 

•Ofh iriliii.trnf, J/iriWI T. 78 A*. Y., 

411, tSO •• O, lK-» nttarn of rT*lntr« 


ralloie fn>»h rriili iircamr CM' 


cl « 

KknJiM Kimym T. 

111 (IkSI). 

»3) r»». IV. r«5% <». xviit. f- •• r 

(fl) fir. IV. CbJ", o. XVIU. 
P.SI3. Kf-il-- 
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The rules for examination, arc contained in sections 136 — 166, and are in Examina 
general conformity with the English and American law upon the subject. The 
rules requires but little explanation Such elucidation as has been considered 
necessary is given in the Notes appended to the«« sections to which the reader 
is referred 

135. The order in which witnesses are produced 
examined shall be regulated by the law and practice for the time nation 
being relating to civil and criminal procedure respectively, and 

in the absence of any such law, by the discretion of the Court. 

Taylor, Ev , §§ 1304, 1478 , Burr Jones, Ev., § 707 el $eq ; Greenleaf, Ev., § 431 ; 
Cir.Pr.Code, 0 XVII, rr. 1— 3.p.815; Cr. Pr. Co<le, Cha. XVIII, XX— XXIIl’ 

XXXI, XXXII, and ca«cs and authontie.s cited in Introduction, 

COMMENTARY. 

See the sections and chapters of the Civil and Criminal Procedure Codes ®/i 
above cited and the Introduction, ante, dealing - •*’ *' " ' - • pro nc on 

and production of documents.(l) and the order 

of wUnesses(2) m civil and criminal cases In .— ai 

the close of the e.xamination-in-cLief of the plaintilT’s attorney, Counsel for 
the defendant asked that the cross-examination of the witness be deferred 
until after the examination-in-chief of the plaintiff by his Counsel, submitting 
that the word “examined” in this section included cross-examination, and 
referring to section 138, and submitting that the plaintiff should have been first 
called and given his account of the transaction. The Court, however, stated 
that it was slow to interfere with the discretion of Counsel as to the order in ' 
which witnesses should he examined, and stated that it thought that in that 
case the ordinary' practice should regulate the order of examination, and that 
the witness should be cross-exambed at the conclusion of the examination-in- 
chief, which was done. 

136. AMieii either party proposes to give evidence of any ‘ode- 
fact, the Judge may ask the party proposing to give the evidence admusmiii- 
in what mannner the alleged fact, if proved, would be relevant * evidence 
and the Judge shall admit the evidence if he thinks that the fact, 

if proved, would be relevant, and not otherwise. 

If the fact proposed to be proved is one of which evidence 
is admissible only upon proof of some other fact, such last-men- 
tioned fact must be proved before evidence is given of the fact 
first mentioned, imless the party undertakes to give proof of such 
fact and the Court is satisfied wth such undertaking. 

If the relevancy of one alleged fact depends upon another 
alleged fact being first proved, the Judge may, in his discretion, 
either permit evidence of the first fact to bo given before the se- 
cond fact is proved, or require evidence to be given of the second 
fact before evidence is given of the first fact. 


(l) Anlf, pp. 83S— W5 O) Xtitr r. AVI. a C. \V. .V.. 

(?) AUt. i>j\ 814 , W5. n5W>- 
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/IfHiIralMnf, 

(fl) It is i^roposed to ptove a. atatcroent about a relevant fact by a persorv flUeged to 
be dead, rriiicb statetneat isTcfevautwvdfti sccUot\32. 

Tbe fact that the person is dead must he proved by the person p«ipo«m;r to prote 
the etaternent, "before evidence is given of the stateraent. 

(i) It h proposed to prove, by a copy, the contents of a document said to he lost. 

The fact that the original is lost must be proved by the person proposing to pro- 
duce the copy, before the copy ia produced. 

(c) A is accused of receiving stolen property knowing it to have been stolen. 

It is proposed to prove that ho denied the possession of the property. 

Tlio relevancv of the denial depends on the identity of the ptoperty. The Court 
may in its discretion, eitliet requite the property to be identified before the 
denial of the possession is proved, or permit the denial of the iios«cs.sion to 
1)0 proved before the property is identified. 

(if) It IS projiosed to prove a fad (d) which ia said to have been the cause or effect 
of a fact in issue. Ttiero arc several intermediate facts (B, C and D), which must le 
ahoun to cvisl t>eforo the fact (.'I ) can be regarded as the cause or effect of the fact 5’’ 
issue. The Court may cillier pcnnit A to 1)© proved before B,Cot P is proved, or mav 
require proof ol fi, C and /* before pcTmittinj: proof of A. 

a. 3 (“ Kndunee.") 8. S (“ Fotf.”) 

8. 3(“ Proied.”) a. 3 (“ /tefevaab”) 

8, 3 (“ Court.”) e. lOi (Burden o/ ^jrointiy fact to t« 

e- 1G3 (ddmunbility of documenU.) to wobe evidence niftife/rtll*') 

Orecnleaf, Ev., § 61 a , Burr. Jones, Ev., §§ ftl2, ttl3 } ICorton. Ev., 31&. 

Principle — Tlio necessity oi conSniog the proof to those facts, wHcli 
lienig relevant, tnn nlone be given in evidence under the provisions of this Act> 
Tlie jjround of the last clause is general convenience, v. posf. 

COMMENTARY. 

UftMUcKato order that the proof may be conheed to iclcvniit facts and luay not 

aOmisRVW- stTftv iTCVond the proper Uvnitft of the i?.svie a* ' 
luy „.i. i ^ . i, - . • . . ' 


.■rnt the pro' 
1 by the par- 
lies (i) A tivvl Court also should, imspcctivc of objections made by the pat' 
ties compel olxcrvanrc of tho provisions of this Act (2) In the case of dotu- 
ments the Court must decide the validity of any objection there may i*-' 

*' , . . ojn'ission to olijcct to tha 

tvis-siHc.(I) The Court must, nt tin- 
u iicther or not it is legally aium*- 
■ " ^ ■ evidence, oral or docuircntarj, 

vhoiild be decided ns they arise and should not lo rcscrs*ed until juogn-crt 
in the case is given (5) 

With the soooad clause read section lOt, anie. which enacts that the 
of proving ftuy fact nccesaaty to bo proved in order to enable any per«on to P’ 

(1) CV,r».Cwic,«,teS,».o»H.y.lSS. U) 


13) S. HZ. 


w .v^rotuoM 

( 3 ) uu Uti ». 


.V«»Vr. D 
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evidence of any other fact is on the person who wishes to give such evidence. 
In other v ords, no person shall ho allowed to give evidence before he has shown 
that hc.is in a legal position to do so. It often (to take an example) happens 
that an agent to carry a message and bring back an answer, or to do some other 
act, is put intd the box before his agency or authority is proved Thereupon 
an objection is taken by the opposing Counsel that the evidence is not receiv- 
able because flic agency or authority is not proved. An undertaking is usually 
then given that evidence to prove the agency will be forthcoming at a later 
period, whereupon the ca'^c proceeds If the proof of agency should break 
down the whole of the alleged agent’s evidence is expunged from the Judge’s 
notes. It would often be lughly inconvenient to interrupt the witness in his 
story, and call another witness in the middle of his examination, to prove agency. 
It is to meet such a state of things that this clause is providcd.(l) 

Subject to the general rule that cacb party should, in bis turn, produce all 
the testimony tending to support bis claim or defence, the order of time for the 
introduction of evidence to support the different parts of an action or defence 
should be generally left to the discretion of the party or his Counsel. These 
cannot be expected to show ability to establish the entire claim or defence in 
advance, and a reasonable latitude must be allowed as to the order in which 
the details of evidence shall be brought forward. When evidence is offered 
which proves or tends to prove any relevant fact, it is to be presumed that this 
will be followed by such other proof as is necessary to establish the proper con- 
nection. Hence it is of no consequence in what order the evidence is intro- 
duced, so far as its ultimate legitimacy is concerned, provided in its relation to 


the Counsel shows will oe rcnuetcu luaicnai oy oiuer eviucuce wmen no under- 
takes to produce. If it is not subsequently thus connected with the issue, it is 
to bo laid out of the caae.{3) But before Counsel can claim the indulgence of 
the Court in this manner to introduce cridcncc, otherwise presumably incom- 
petent, he should state what he expects to prove, or in some other way satisfy 
the Court that the evidence will be made competent. If Counsel fail to make 
the testimony relevant by other evidence it should be withdrawn from the con- 
sideration of the Court. Having, however, regarf to the influence of the im- 
proper testimony upon the minds of the jury, it is clear that the Court ehould 
exercise great caution, in criminal cases, in admitting testimony of doubtful 
competency, upon the promise of Counsel to show its materiality by subsequent 
pioof.(4) The section accordingly gives the Court a wide discretion in this 
matter. It should be added that it is extremely desirable that, where possible, 
proofs should he offered in a connected sequence, whether it be chronological or 
logical, for the greater convenience of the Court and facility of apprehension 

A Judge who has suggested ' • f • • i- -- i . i 

not then decide against the part 
made when the party has acted ■ 

giving him an opportunity of calling witnesses whom ho bad been ready to 
adduce and whom he had refrained from calling at the suggestion of the 
Judge.(5) 


173 (IW)! Coraehani .S<rcar T. ^am .V«rC4» 
ClotMlry, 0 IV. R., .’iST (1S6S) 5 

nicati »hfch tro not ndi iissitlf rtonU be returned 
•ben they »re rresenfed, ri., v. p. 127. 

• (1) Kortoa, Er.,319. 


(2) Ilorr. Joae*. Er.. f R12. 

(3) Gieenleaf, Et., { SI o. 

(4) Bn-r. Jcce*, Et., { 813. 

(5) Hataji r. dotdir^m, 6 Boo. I. R., 05 
(I9W). 
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to the question, only that part will be stricken out -which is objectionable for not 
being responsive.{l) 

As to objections by the Court to tho admissibility of particular questions v, 
aiiie, pp 127, 128 and as to objections by parties, pp. 129— -132, ante. As res- 
pects the form of objections they ahoula be specific rather than general, that is, 
should show the ground or giwmds of objection. Objections to oaestions shosid 
be made at the time they are put, or they will generally be regarded as waived (2) 
A distinction, however, must be drawn between the effect of the admission 
without objection of wholly irrelevant evidence and relevant eridence pre- 
sented in an improper form. Only in the fatter case will -want of objection 
cure the defect For an erroneous omission to object to that wliich is not rele- 
vant at all Will not render it relevant (3) The failure to object to one improper 
question to which an unsatisfactory answer was given does not preclude objec- 
tion to a substantial reiteration of the same question. Special objection may 
be taken to an answer as weH as to a question. 'When several questions per- 
tairung to the same point are asked in immediate succession, and an objection 
to the first one, which is merely preliminary to the others ia improperly over- 
ruled, the objection will not be limited to the first question, but will be deemed 
to cover the others which sprang naturally from it.(i) 

When evidence is rejeeted at the trial, tho party proposing it should form- 
ally tender it to the Judge and request him to make a_ note of that fact.{6) 
The moment a witness commences gi-ving evidence which is inadmissible he 
should be stopped by the Court (6) 

The ^vltne83 must be competent If there be any doubt upon this point, 
the modern practice is to interrogate the wtness before swearing or afiirmiag 
him or to ©licit the facts upon the cxamination-in-chief, when, if hia incompe* 
tency appears, he will be rejected <7) 

As to evidence in rebuttal, see the Civil Procedure Code, 0, XVIII, rr.2 
& 3,(8} and ante, p 630. In addition to the case there mentioned, the plamtifi 
is also generally entitled to give evidence in reply, even though all the i*sj*®* 
upon himself, when the case made against him is one of which he has had no 
notice on the pleading {9} and m any case where a defendant does not lay a 

foundation for his own affirmative case by such a cross-examination oi the 

plaintiff’h witnesses as will give him fair notice of the points as to which they 
arc going to be contradicted, the plaintiff will generally be allowed to gire 
e\nilem.e in reply (10) 

As the demeanour ot the witness while under examination is a most 
imjmrtant test of liis credibility, the Coorts are cmpoweied by the Codes to 
record tlwir remarks relative thereto (11) 

Lending Counsel may interpose and take the examination out of ft junmr « 
hands (12) 


(l) Hurr Joar*. K*., | »H Utpkljr'f 

!.<« ot W I CIS and crv-s thofv cited 

Is Atncri^a c( hal K<cn lirUl (list tho irfu'a) ol 
thv Uu)t Ill'll to oot Kn<l irtoiiwtiMTc 

ansacr i« rrrcrfllilerrrur, unte<t It I« ahowa that 
«Qch r,iji^c« in not {tirjiaticuit c« t*io pictTSlt- 
p,-alinf. Ta»lor, Kt., I H75. 

J2> Stp«ar* itp nf , J SU. 

(3} Main t. r*,,. 2% t. A., 108. tl« 

<lS5«t J ». c.. 19 S . 70, s./,, p. 130 

(1) St»wart op, cU.. |3r(:*c*gmor- 

aBjTayion Et., |j issi-isejn. 

{.'0 Taylor, Kt., ( Ksrt, 
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evidence o! any other fact is on the person who wishes to give such evidence. 
In other words, no person shall be allowed to give evidence before he has shown 
that he is m a legal position to do so It oltcn (to take an example) happens 
that an agent .... ^ some other 

act, is put in ' cd. Thereupon 

an objection '• is not receiv- 
able because aking is usually 

then given t ming at a later 

period, whereupon tnc ease procccus. ii me prooi ot agency should break 
down the whole of the alleged agent’s evidence is expunged from the Judge’s 
notes. It would often be liighly inconvenient to interrupt the witness m his 
story, and call another w itness in the middle of his examination, to prove agency. 
It is to meet such a state of things that this clause is pronded (1) 

" * ■ ’ . < '.hould, m his turn, produce all 

*cncc, the order of time for the 
parts of an action or defence 
, party or his Counsel. These 

cannot be expected to show ability to establish the entire claim or defence in 
advance, and a reasonable latitude must be allowed as to the order in which 
the details of evidence shall be brought forward When evidence is offered 
which proves or tends to prove any ”*’ 
will be followed by such other proof 
nection lienee it is of no conseqi 

duced, 80 far as its ultimate legitimacy is concerned, provided in its relation to 
the other evidence in the ease, it is at the end pertinent to tho issuc.(2) It has 
often been declared that the relevancy of testimony need not always appear at 


takes to produce If it is not subsequently thus connected with tho issue, it is 
to ho laid out of the ease (3) But before Counsel can claim the indulgence of 
the Court in this manner to mtroduco caddcnce, otherwise presumably incom- 
petent, he should state what he expects to prove, or in some other way satisfy 
the Court that the cadence will be made competent. If Counsel fail to make 
the testimony relevant by other ci'idcncc it should be withdrawn from the con- 
sideration of the Court Having, however, regard to the influence of tho im- 
proper testimony upon the minds of the jury, it is clear that the Court should 
exercise great caution, in criminal cases, in admitting testimony of doubtful 
competcnc *’ ’ '■ " '* p- ----’ j,y subsequent 

proof.(4) ’ • • • «crction in this 

matter. ’ . ^ where possible, 

proofs should be offered in a connected sequence, whether it be chronological or 
logical, for the greater convenience of the Court and facility of apprehension. 

A Judge who has suggested *’ ‘ 

not then decide against the par • ■ , 

made when the party has acted 

giving him an opportunity of calling witnesses whom he had been ready to 
adduce and whom he had refrained from calling at the suggestion of the 
Judge (5) 


173 Ctnciawi .l.iror T. Fam .Vore.i 

Clinriirf. 9 W. R., ns;(lReS)5 
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Tho examination of a witness by the party who calls 
chief shall bo called his oxamination-in-cheif. 

Gross exa- The examination of a witness by the adverse party shall 
mination callcd liis cross-cxaiiunatioii. ' 

Reexaroi- The examination of a witness, subsequent to the cross- 
examination by the party who callcd him, shall be called lius re- 
examination. 


Sxamina- ^Vitucsscs shall bo first cxamined-in-chief tlicb (if 

tion the adverse party so desires) cross-examined, then (if the party 
calling him so desires) re-examined. 

The examination and cross-examination must relate to 
relevant facts, but the cross-examination need not bo confined 
to the facts to which the witness testified on his examination-in- 
chief. 

nirMtion^of The rc-cxaminatiou shall bo directed to the explanation of 
tton. matter referred to in cross-examination ; and if now matter is, 
by permission of the Court, introduced in re-examination, tho 
adverse party may further cross-examine upon that matter. 

COMMENTARY. 

Theexa Xlio whole sjihjcct of tho word nr<i tver oxaiiiinatjon of witnesses in open 

Midiheir* Court js conlincd of nofossUy ton very pront c.Ktont to the sound judiciftl 
order discretion of the .lud«;o prodding at the trial ; and hut fe\vpo«itivc and unhend- 

ing rules ha\ e heon hud down with regard to it. The control of tho Court how 
referred to lathat which it po««e«ses over the mamier and cx/c«f of an cxninin.ation 
of u witness The of testimony is another question. The time 

and inunner. howeier, of examining a witnc'^s is in tho discretion of tho .Tud{^ 
hofcire whom the tTwl is had. Thw discretion e.vtends to deternune the length 
of time and the extent to which the witness may he examined. So the Judge 
may inlerfcre and protect the witness ncainst irrelevant inquiries and overrule 
a question repeated .after l»eing sexeral times suhstantially answered, and allow 
the witness to finish a proper answer to a proper question before permitting 
another to h« put The Judge lias also an unlimited right, in his discretion, o 
interrogate the witness him«elf both in civil and criminal cu«rs, even to tlie 
extent of ashing leading questions (1) Rut a Judge should not ordinarilv inter- 
pose after the e\aimnation-in-cluef has Ikcii finished, and question the witnes-ses 
on the points to which the crosa-cxnniination will properly be directed, ns to 
do so may render their subsequent cross-examination ineilective. It is 
the province of the Court to examitic the witne.sscs, unless the plende^ on 
cither side have omitted to put some material question or questions ; and |e 
Court should, as a general rule, Iea^e the witnesses to the pleaders to W den 
with ns laid down in section 13S of this Act (U) The necc'-sity for the 
iiiterpo'ition was of course, formerly proater than at tho present time. thou,. 

(O.sto»»rt r.-xisii)--’* Ij»» of iviia-ssr., c. I., n., as.s. -u i« rtvioui ih*i 

nis I Cn-rnlr.f, K»., Jrtl;T«yW.r».. h-p.-, Pt tl.p Court 

I n^O j /; tWin s . Carttr, Ilrin A. Mowlj, 127 ; to jifTlsilits: tl r pi th** J-Bfllr* ^ ® 

IM. Intrt^rr ollh ilip riT«-n»oli«> el y'"’* 

(:) .v.»» /Nx». B.. 0e..279(|S‘>n), «.C..T fcetion of Urfruir. ~-«urr. Jo"”. ' 
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even now eases occur to wHch tlio follo^ving remarks of Sir Barnes Peacock are 
applicable. The Clnof Justice, after refemng to the observations of the Privy 
Council upon the misfortune of Hindu litigants in that their cases often fall in 
the earlier stages of litigation into the hands of incompetent advisers who by 
falsehood, suppression or abandonment of part of a case create impediments 
to its success, said ‘ ‘ And I may add that it is another great misfortune of liti- 
gants in the jlofus^il in this country' that the witnesses who are called to prove 
the facts of the case are not properly examined, through the incompetency of 
those who have the management of the suits, and tluit the Judges do not make 
up for that incompctcncj’ by themselves examining the witnesses or exercising 
those powers for obtaining the truth with which they have been entrusted by 
the law of procedure.”(l) Though where a witness is called by the parties 
and is (questioned by the Court no cross-examination upon the answer given 
in reply IS allowed w ithout the leave of the Court ,{2) yet if witness be 
called by the Court he may be cross-examined in the same manner as if he had 
been produced by the adverse party.(3) 

The order of examination is as follows : — When a witness has been sworn 
or affirmed he is first examined by the party calling him to testify , this is called 
the direct examination or examination-in-chief. When the direct examination 
is finished, the adverse party is at liberty to cross-examine , after which the 
party calling the witness may re-examine him- This usually closes the exa- 
mination of the witness, though in many cases the adverse party is permitted 
to ro-cross-e.xaminc at the close of the re-examination , but this is no more than 
a further cross-examination, permitted either because new matter is brought 
out in the re-e.xamination, or bcc.ausc the Judge in his discretion sees proper, 
under the circumstances, to allow it. The party beginning then calls his next 
witness, who is examine(i m like manner When all the witnesses of the party 
beginning have been thus examined, his case is closed His opponent tlion 
opens his case and c.slls Lis witnesses, who are examined in the same way, first 
W himself, then by his opponent, and then re-examined if necessary by himaclf.{ 
“Die close of his case is ordinarily followed by his summing up of the evidence 
and then by the speech m reply of the party who began Sometimes, however, 
the latter at the close of ins opponent’ s_ eMdence claims to adduce fiirtlior 
evidence in reply to that w’hich has been given on the other side As to this 
rebutting evmencc v. fast Tho object of the cxamination-in-chief is to lay 
before the Court and jury the whole of the information of the witness that i-^ 
relevant and material , that of the cross-examination is to search and bift, to 
correct and supply omissions ; that of the re-cxamination, to explain, to rectify, , 
and put in ordcr.(4) 

The privilege to examine witnesses has also been e.xtondcd to jurors ainl 
assessors (5) A witness may not foiH into lus answer in any examinatiun 
statements not in answer to questions put to him This is called “ \oluiit<.< r- 
ing evidence,” and the pleader of the opposite party should bo on Id’s guard t<> 
check Its introduction by objection (6) The trial Judge should upon ino'id’i 
slTtlc out a7istcers that are no/ responstve to the questions asked, that i“, 
answers that state facts not called fox by the questions, or those whii h * xj.c 
an opinion ns to the matter in question, unless the question calls for ati (-].,■ 
ns in the ca«c of experts But where only n part of the answer is no’. ii . 


dl Ram Gutlg X. Itetl'ft. 10 tV R . 

JS0(18ftS). 

(?) S. 165, pa«(. R T. .eollaram 
n Bom. H C. R., 166 

(3) Tortat Claraa ▼, S-min 3 R I-. 

R.. A.C.. 143, 154 (1869)1 Jf. T. Cr»4* 


SC. 6U (1879). CVfy/V'. 

c . sss ciwi. 

(4j t' r 

ri(u-;si, 

(3) IM. j»>^, 

6) 'Cartm, fr., 5?’ 
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to theqQMtzon, onlr tiat part will Izestriclcfa out whicli h object jonahle ferret 
being responsive.(l) 

As to objections by the Court to the admissibility of particular questions v. 
<inte, pp. 127, 128 and as to objections bt' parties, pp. 129 — 132, crilc. As res- 
pects the form of objections they should be specific rather than gcncml, that k 
should show the ground or grounds of objection. Objections to questions should 
l>e made at the time they arc pat, or they will generally be regarded as waived (2) 
A distinction, however, must be drawn between the effect of the admission 
svithout objection o! wholly irrelevant CTidence and relevant evidence pre- 
sented in an improper form. Only in the latter case will want of objection 
cure the defect. For an erroneous omission to object to that wlach is not rele- 
vant at all tvill not rcr ’ ■ “ * ’ / •« . * t • , a . . : 

question to which an 
tion to a substantial 

be taken to an answer as well as to a question. N\'hcn several questions per- 
taining to the same point are asked in immediate succession, and an objection 
to the first one, wluch is merely preliminary to the others is improperlv over- 
ruled, the objection will not be limited to the first question, but will be deemed 
to cover the others which sprang naturally from it.(4) 

^Vhen candence is rejected at the trial, the party proposing it should form- 
ally tender it to the Judge and request him to make a note of that f»ct.(5] 
The moment n witness commences giving cWdencc which is inadmivihle he 
should be stopped by the Court (6) 

The witness must be competent If there l''C any doubt upon this point, 
the modern practice is to interrogate the witness Wforc swearing or afSnnin? 
liim or to elwit the facts upon the examination-in-chief, when, if his fneompe- 
tcncy appears, he will be rejected (7) 

to endence in rebuttal, see the Civil Procedure Code, 0, XVIII, rr. - 
Sc 3.(8) and oirfe, p. 030. In addition to the case there mentioned, the plaintiff 
is al«o ccneratly entitled to give endenee in reply, even thouch all the issues are 
upon himself, when the case made again*! him is one of which he has had no 
notice on the pleading :(9) and in any case where a defend.mt does not * 
101108.11100 for his own .iRirm.itive ca,«e by such a cross-ei.iininalinn of the 
pl.nintiff'.*! witne<«rs as will give him fair DOtire of the points os to which they 
an* going to l»e contradicted, the plaintiff will pmcnally l>c allowed to give 
endenee in reply (10) 

As the demeanour of the witness while under examination is a most 
imj'ortanl te«t of lu» credibilitv. the Courts are empowered hy the Co<los to 
reconl their remarks rehstivc thereto (U) 

Leading Counsel may intrrpo«e and take the examination out of a junior s 
Kinds (12) 


(l) Jlu-r JotrA, Fr. } 

r^v p{ tl } ril. anrl rp*r* tlrrr rit/0 

1i .Kci^rt » It li«» Wn tirVl t>)»t tbr rrfv'ftl «| 
tlir tn»l trt »intf mt injit irm^wnaiTr 

urvrr U rr»fr»iUf rm'r, H to •hnwn lfc»t 

»o-h nvln»rp tonol prrjDdicuttAlVlnrtrA;w 
fir» Fr , } tits. 

fjl s*r»»r* n^. | ?M. 

(3) Vuirr t. rus n 1 , ion, lie 

i «. <■.. IS s, :e •«/». 3 ». m 

(*i ‘T- eW , I ill : srap-tpr- 

Ar/Tsylor, r*., n ISM-.lss:il. 

(tj T»TVtr. nr.. { r»Ol. 

(Cj ». .s.r-'«r. T tV. IL. O., S-t 

r 3, sst fbrn* 


(7> r. «»V, P snj. TJir jffrlimb»Ty risrr.ai*- 


c.f.. 235 ; U* cl 

Irorr, .'.S— 

1*1 O, rr X p- SJ'- 

|S, fi. y, O.Jry, 2. M. 4 r.oK., 2«3. 

ll«I t. * O'. I’- 2*'^ 

(Ml ttr. Pr. ». !«'{ 

<«1% ». 3(3. 

tl2) A»»..K«,2CBnr-, 
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This is the first examination after the tritncss has been sworn or aOirm- Examina 
ed.(l) It is the province of the party by whom the witness is called to exa- chPe^' 
mine him in chief for the purpose of eficiting from the witness all the material 
facts Avithin hb knowledge which tend to prove such a party’s case. 

Few general rules can be laid down as to tins topic, inasmuch as the pro- 
priety of the questions put by a party to his own witness in proof of his case 
must in the nature of tUngs depend to a vxry great extent upon the particular 
circumstances to be pro^xd. The object of the examination is to elicit the 

♦,.,* 1 . 4^ * 1 .- f-..- bsue in favour of the 

. ‘ ■ by the questioner, 

■ . ■ ' ■ , I are collateral and 

impertinent, may be inquired about. But it is not necessary that every ques- 
tion put to a witness shall be so broad and comprehensive that the answer shall 
be evidence of some issue in the case. If all the answers to a series of questions 
upon the same general subject, taken together, are competent, each is com- 
petent, and a question tending to elicit such an answer should be allowed Each 
question should call for a fact and not a conclusion of law and should not 
embrace the whole merits of the case. It is no objection to a question that it 
assumes facts which are undisputed, but a question based upon the supposi- 
tion of facts not proved is improper (2) So also a compound question, one 
part being admissible, and the remainder inadmissible, may be rightly excluded 
as a whole. But Counsel are often allowed to ask apparently irrelevant 
and consequently inadmissible questions, upon their promise to follow them up 
at the proper time bv proof of other facts, which, if true, would make the ques^ 
tion put legitimatefy operative.(3) The party e.xamining a witness-in-chief 
is bound at his peril to ask nil material questions in the first instance, and if he 
fail to do this, it cannot be done In reply No new question c-an be put in reply 
unconnected with the subject of the cross-c.xammatioD and which does not tend 
to explain it. If a question as to any material (.act has been omitted upon the 
examination-in*chiof, the usual course is to suggest the question to the Court, 
which will exercise its discretion to putting it to the witness (4) 

On the exammation-m-cluef a %vitness as a general rule can only give evi- 
dence of /flCtsfS) withm Lis own knowledge and recollection In some cases 
hearsay and opinions are relevant. But in all cases the farts must be relevant,(6) 
and m all cases the answer must be upon a point of fact as opposed to a point 
of law. Ordinarily a witness cannot be asked as to a conclusion of law Some- 
times this has been so far pressed as to involve the assumption that a witness 
cannot be asked as to conclusions of fact. The error of such a contention 
consists in this that there are few statements of fact which are not conclusions 
of fact.(7) The conclusions of a witness as to the motives of other persons are 


(1) S 13$ , as to oaths and affirrostioo*. t. 

(!) S<« Dotn to $ 13$. 

(3) Stfwsrt napnljw's op o/., { f3$ (astothr 
order of proof, r • 136, pp 840— 847,ortf>. ‘ In 
direct rismiastion althonsh mrdioc-rtfy is morr 
rasily aUjiinsb)*', it rasy bo a question nbether 
the highest degree of excclhucv is not eren still 
irnrr rare” (i.e , thsa ID cross^osaminstioa) 

For It requires mental po»r-s of so mfenor 
orde- ao to interrogstc each ailness abrtbrr 
teamed or ualeamcd, mteUigeot.cr dull, Diatt«». 
of fact or imaginatiee, smclMnmded or designing, 
as to truiging bis story before tbolnl’uual n the 
most nsturat, eompirhensible and eff.'cfiTe form. 

Jlest. Et., ) €63. 

(4) Stewart llspsl.-e’s op. rtt,, | 233. 


(S) T 1 3. a*ff, pp. 9— II 
(€1 ^ 13$ , for meaniae of " releTant," r ■ 3, 
a«le. p 109 as tobebrf and opinion, see Taylor. 
Er . I 1414, rl it-j T aafe, pp 397 — 423 
171 Wharton, Ee , S07, 13. 309. Wharton, 

CV Ft , { 7 . »ee p. 397 aa'e tVnelailent of 
law are for tie* Court to draw, not witnesses. ^ 
a witness wiH not Iw pereiit-ed to testify as to 
wbelker a party i- responsible to the law ; who. 
tber eertain facts eoastita*e la bw an agmey 
and the bhe. , Stewart Ilapalje*s. op. nf., 
{ 239 • witnesses are not fe'cmitted to slate tl-err 
Tiewa on Diatvri of moral or lyal oblitatioo or 
<■. tbre-aa«eroa which ttber prrsoos wowU 
t«UT hare Iren laSueneed Lad the partisatded 
a one way rath-r than another] Tartar, Er,, 
I 141?. I 
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inadmissible, motives being emiftcatly inferences from conduct.fi) 
a party is exaraincd as to his o%vn c_ondHd;,.hc_inay_^ be asked asto.KLspffn 
lotintion or motive, Hs testimony to suchintention or motive being based not 
on inference but on' consciousness. But the right of a party to testify to luj 
intent in draiving a contract or other document is limited by tie rule that a 
party cannot be admitted to prove his intent so as to vary the terms of a docii- 
ment by which he is bound.(2) 

As to opinion evidence and tl»e distinction between “matter of fact” 
and “ matter of opinion,” sec ffn/e.pp 398 — 400 and as to hearsay, p. 464, ante. 

In the case of documents the witness may testify to their existence and 
identity, but not, unless secondatj' evidence be Admissible, to their contents ;(3) 
and he may explain but mny not in general contradict or varj' their terras.fl} 
A witness may give the substance of conversations or writings, but he will not 
be pcnmttcd to sav what is the impression left on him by a conversation unless 
lie swears to such jinpressiona aa recollections and not inference?. And it i^ 
enough if R witness sweats to events and ob)ects according to the best of 1u« 
recollection and belief (5) Further, in order to save time, a witness will be 
permitted to state the resxth of numerous or voluminous documents, subject 
to CTOss-exnminatJon ns to particnlats.fC) So he mny state whether a party’s 
books showed his insolvency or the reverse ;(7) or in what manner bills haie 
been invariaWy drawn .(8) but he mil not be allowed to give his impression? 
denved from unproduced documents, for these are matters of infcrcncs or con- 
struction which belong to the tribunal ,(9) end production of the books them- 
seh-cs should bo given i! re<i«ircd (10) 


The witness mil, while under exanunatjoa, be permitfed to refresh H? 
memory byrcference to documents.fll) Lcadmc gue«tionijnay not ordinarily 
be put in cxamination-in-clu«f.(12) In cases ^\beTo"tbo witness proves to be 
hostile, he may be cross-examined by the party calling him (13) Question? 
tending to coiroborate evidence of a relevant fact are admissive ;(U) aofl 
former statements of a witness may be proved to corroborate later testimony 
08 to the same fact (15) ‘WTiencvcr any statement relevant under section? 
32, 33, nnie, is proved, all matters may be proved to corroborate it, or to con* 
firm the credit of the person by whom it was made, which might have been 
proved if that person had been called ns n ^ntness.flG) "WTicre the pro'evu* 


(1) IVh.rton, . } fOS. 

12| miftrloo. F» , f! 8P5. *32 fortW. ordi- 
jijirliy fstriiMif ^,rlcn<v of i« ln«lmi»s>lle 

in Ihf «« of llw of jJocoroeat*. Ctli 

.ViiAarodi *- i’UIrrtPr o! Etanh, If . ISS. 509 


6U,513. *'*’'‘*! 

wrjtwjfcf « pnperisy lhat he hfUewi It toh» 
the fcaniltrrltiag of Ifie drfendast ffom it» eon* 
tn»U end fwm other clrcumetecier*. niaV N" 
•lied what fbo'e eirromafanete ar« s E. r, }!**■ 


(JSK)} T. eulf, introii to CTi VI, in 

errtam ca*. » of amt'igujfT, * pp OOt* — ftfO.aa/*. 
IVharton, Er , f OSS A* to proof of bit^tKin 
Aod niotirr, V. atit. « N. and caiwe Ihnv ritea: 
and Stewart Hapalje’* op, ri/., 391,592 Arom- 
•non la»la»rr of the BiimiHibilrtj ©I eaaloirw 
Kit rnroUi coadilioa e»i»f a when n p*rtjr ta sakni 
whether ia entenoj into » eoalraet on whirh 
theaelii^ ia ta»r.J, ho rebrrl Bp<m*he fepreerot*- 
tjoaeof the other part;, 

(3) T. a«(f. *>. Si. 69. es. and boK* l» thoee 
oeetiootj Iliipaon, h'r., 3fd RJ., 412. «• to the 
latefi«»ifl<m of J]''*'***<*i* poeptwi- ot a*- 

rertaWBjt whether the iwttor t® WM 

e-oQUinMl In BdortiW-nt. eee a, 14 
ft) T. «•/', IntfoL t« O. \ I and av 
j5jTayV>r. K»., I HlS. nTiaile*, fj 


SC.* P.. 297. 

(«) S. «5, cl.f?). O’ltr. p ». Ef 

31T * Jl ,212. /7ote»/JT. rVa.N. 

83. 
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tion declined to call in the Court of Session a witnejs for the Crown who had 
been examined in the Magistrate’s Court and such witness was therefore placed 
in the witness-box by Counsel for the defence, it was held that Counsel for the 
defence was not entitled to commence his examination of the witness by ques- 
tioning him as to what he had deposed in the Magistrate’s Court. Questions 
as to his previous deposition were under the circumstances only admissible by 
way of cross-examination \vith the permission of the Court, if the witness proved 
himself a hostile witness (1) 

After the party calling a w itness has concluded the examination-in-chief, nun^tf^.* 
the opposite party has a right to cross-examine the witness as a matter of course. 
Cross-examination, if properly conducted, is one of the most useful and effica- 
cious means of discovering the truth. Though certain rules have been laid 
down for the guidance of advocates in this respect, (2) the faculty of inter- 
rogating witnesses with effect is mainly the result either of natural acuteness 
or of long forensic practice.(3) It will, however, prove useful to recall here 
Mr. Norton’s observation (Law of Evidence, p. 3M) that cross-examination is 
to be wanly approached and the way carcfull)' felt ; that unless there is some 
very good ground for believing that the witness can he broken down it is rarely 
good policy to submit him to a severe cross-examination. Sometimes conse- 
quently a cross-examination is little more than affectation m order that the 
examiner may not seem to let the witness go without question, as if he were 
totally impregnable, and a few questions are asked to shake his credit or show* 
the weakness of his memory “ The object and scope of cross-examination is 
two-fold,— -to weaken, qualify or destroy tl ' . 

establish the party’s own case by means of 
this view the witness may be asked not on , 

relevant thereto, but all questions (a) tending to test his means of knowledge, 
opportunities of observation, reasons for recollection and belief, and powers 
of memory, perception and judgment; or (l>) tending to expose the errors, 
omissions, contradictions and improbabilities in his testimony , or (c) tending 
to impeach his credit by attacking his character, antecedents, associations 
and mode of life ,(4) and in particukir hychciting (i) that he has made 
previous statements inconsistent with his present testimony , or (ii) that he is 
biased or partial in relation to the parties in the cause ,(5) or (ill) that 
he has been convicted(C) of any criminal offence ”(7) 

The cross-examination must as much os the cxaiuination-m-chief relate 
to relevant facts (8) Therefore liearKiv is always inadniiscililo ns substantive 


(1) R. T. 7ou^r IIUXH, M .\ . 153 (1897) 

(2) Ste IVH, E » , H 619-flOI (m the U«t i«ir*. 
griph citing P. P Ilrown’t "OoMcn Role*,” 
pp 6U, 615), ! 21. *' Examination of aitncaaca, 
Ilmti forconductiii}! a triAl," Dc* Moine*, Jo»*. 
1877, Hams’ Hints on .Adrocacy OuiqfPisn, 
Inst. Oral., Hciitham’a Judicial Fcidcnce 
Hmli to witnesses in Court' of Justice by ■ tar. 
nstcr (Ramn F’cH), London 1815, >t»rt, Fr., 
lH; Taalor, Et,. { 1428 . Alisoos' Prarlu-r 
of the Criminal I.aw of .Sfo’Iand, S4B. 547. 
E\arn ou «ro8«.examinatW)n in ti« Apl’-nJv* t*» 
Pofiict’a ■■Oblipationr." No If. >oI It. pp 
273.231. Field, Ft . 630. 631 . 13— 40 (tesla of 
cmlibilitT and copcc-l) 41 — 5 <'. 50 — Sildemea. 
nour and other m lication« of truth or faVbooJ) 
55—73 (alilit}, memory, dcMfip-iie l-owcra), 
Stewart Hapalje'a op. c* , } 245, ft . IVLate. 
It’s ’’llbetcrie'’ and " Hutonc I>o'itta''t 
Caiopbell'a Rhetoric; (lUsr'onl's I’riaciplcn m! 


KTidence, Ed'nbnrg'i, IBJU.srr Obsirration* 
of Norman, J . in SvtoJ Ifi t. A'asAiffofA /Ars, 
0 W R.I8i R \ AnmrAnst/ru Coiia< 19 B, 
759 (I8S5) 

(3) Rest. E\ ;S 651) 66.1 

(4) See a 146, pc ( 

(6) .Se«a 155 (2) and II) whi.Ii leal with (he 
Impeacbment of the credit of ll t witness by call, 
uc other piraoas to tcsTjfi to lie fails fherem 
■urnfoneil if he deulr* the aaui- of rrorr-eiam). 
nation Thi <inprarhin< nl of .re>lit in the teit 
rrfTTi to iminaebiueut l>v eross.«satnmatina of 
the witness himself and not 1 v mesas of in iepmd. 
♦Bt lestimoBT .Ai to the lartLiLtr o' the 

vltBess. f« a 153. Erft]^<un (2). 
tS) Xmb. 155, Eiftfiton (1) 

(7) riiipaoB, Er , 3nd FJ., 4.'l. 

(*i F 138. MS Obwcrraticet n W iP*. Kt., 225 , 
226. 
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evidence whether the evidence be elicited in c-tamination-in-chici or cross- 
cxftmination.(I) In so far, lion-ever, ns the credibility of a witness is alwai’s 
in iRsiie,{2) ‘ relevancy ’ is a term of a wider scope in cross-examination than m 
cxaminntion-in*cJiief embracing all those questions to credit which are the 
subject-matter of sections 146— 1D3, ^si. Moreover, tlic cross-examination 
need not be confined to the facts to which tlie witness testified in his examina- 
tion-in-chief (3) This IS m occordonce with the English practice by which the 
cross-examination is not hroited to the matters upon which the witness has 
already been cxamincd-in-cluef, but extends to the whole case, and therefore, 
if ji plaintiff calls a witness to prove a single, even the simplest, fact connected 
with the ease, the defendant is nt liberty to cross-examine him on every 
issue, and by putting leading questions, to establish, if he can, his entire dc- 
fence.(4) In America, however, on the other hand, the rule which prevails 
in most of the States fa quite different, and the cross-examination can only 
relate to facts and cirnwnatances connected with the matter stated in the 
direct examination of the witness If a partj’ wishes to exnmme ft witness as 
to other matters, he must do so by making the witness his o\vn,(rj) 

A witness may he cross-examined as to all facts relevant to the iVue and 
Ins answers thereon may be contradicted, lie may also be crosi-examined on 
all matters which affect his credit, but liis answers thereon cannot, except in 
ti%o easel, be contradicted (6) A witness cannot, however, bo cross-examined 
as to any colhtnal tndrpoideni iaa irrclrivnl to the matter in issue, for tho 
purpose of contradicting him, if hts answer be one way, by another witnM«, 
in order to discredit the whole of his testimony (7) Ro where, fts in the cw 
last cited, defcmlant’s Counsel cross-examined a witness ns to the nature of a 
contract made by him with dfr. S (such contract not being the matter in suit 
nor Mr S. n party thereto) intending if the witness gave an affirmative onsiicr 
to his qiiestuin to draw from thence a conclusion that he had made the eame 
kind of contrait with the defendant (which was suggested to be the fact), or i' 
witness answered in the negative to call jl/r. S, and then to prove the contrary 
nnd thereby destroy the witness’s credit, it svns held that the question could not 
bv put. 

Whether the riglit to cross-examine survives if the cross-o.xnnuncr 
wards calls Ins opponent’s witness to prove hia own case, seems in Kngmnrf 
doubtful Hut the better opinion is that it docs not, and tlint the witness can- 
not l>o asked irailing questions on his second examination, while he may^nft^*’' 
wards In* i mss-examincd by the p.arty who originally called him.(8) Tins ias 
opinion appears to have l»eeii adopted by this Act, The party v,ho calls a 
witnesji- apparently at nnv stage of the rase — oxanuncs him in chief, •-in’h 
cxanmiatioii wtnild naturally be directed to the support of his own ca«o, 

which the nd>rr!*f jiarts- would then have a rigiit to cross-examine. _ If tyc 

adverse parly again (itlled the (tame witness, he could clearly only examine «u 
in chiofdlt) 

I/*ading que.stions m»y Wpat in cross-e3tamination.(10} As to cviilrnce 
regarding matters m writing, (ll)cros8*cxamination as to previous stalcmen 
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in WTitiiic.(l) and tbe qnestions whicli generallr may be put in cioss-eramina- 
tion,(2) «r the sections cited below. It is tbe rigbt oi eveiy litigant, unless he 
■waives it, to have the opportunity of cioss-eiamining witnesses whose testi* 
mony is to be usedagainst him, and even, when circumstances require, to adduce 
evidence on Hs own behalf to meet the evidence whici such cross-esamination 
may bave bronght forward. He is also entitled lumsell to examine the wit- 
nesses who can give evidence in support of his case in order that he mav bring 
out the necessary information as fully as he thinks possible, and in the 
form which he considers most favourable to himself. It follows that evidence 
pven when the party never had the opportunity either to cross-examine, as the 
case may be. or to rebut by fresh evidence, is not legally admissible as evidence 
fororagainst him, unless heconsentsthat itshould be so nsed.(3) HTien a case 
decided ex parte in the absence of the defendant, who had thns no opportunity 
of cross-examining the plaintiff's witnesses.was re-admitted to the file and to a 
hearinc ; it was held, that the Court of first instance onght to have recalled the 
plaintifi’s witnesses and allowed the defendant an opportunity of cross-examin- 
ing them ; and this not having been done, that their previous depositions could 
not be treated os evidence.ft) ^^'be^e tbe witness dies or falls ill before 
cross-examination, his evidence will be admissible, though its weight may be 
'slight.(o) IVhen a witness has been intentionally called and sworn by either 
party, the opposite party has a right, if the examination-in-chief is waived or if 
the Counsel changes his mind and .asks no questions, to cross-eiaminp him.(6) 
Where a witness called by one of the parties is a competent witness, the 
opposite party has a right to cross-examine him, though the party calling him 
has declined to ask a single question.(7) 

Examination of a witness by mistake does not give the other side a nght 
to cross-examine. So where the pl.iintifl's Counsel called “ Capt.am S " and 
Captain Hugh S answered and was sworn, and the pkiintiff's Counsel after 
asking him a few (Questions ascertained that it was C.npT.nin Francie S whom 
they meant to examine, this was held not to pve the other side a right to cross- 
examine Captain Hugh S, as he was onlv examinetl by mistake (?) .V witness 
called merely to produce a document under a .♦wh/xTro dticcf tfcum. need not l>c 
sworn if the* document either requires no proof, or is to be proveil by other 
means, and if not sworn he cannot be cro^-examined (fi) Witnesses to char- 
acter mav be cross-examined (10) .\sarub,tUe proper and convenient time for 
the purpose of cross-examination of the witnesses for the prosecution is at the 
commencement of the accused person’s defence but it is in the discretion of the 
Criminal Court to allow the accu«ed to recall and cross-examine the witne«ses 
for the prosecution at any perioil of defence, when the Court thmks that such 
a step is necess.iry for the purposes of justice.(ll) But it has been recently held 
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by the Calcutta High Court that sectioo 3i7 of the Criminal Procedure Code 
cannot be read as subject to section 203, so as to tender it imperative on a 
Magistrate, after he has decided to commit a case to Sessions, to allow the accused 
to cross-examine the prosecution witnesses and to call witnesses in his own 
defence ; and that when the accused did not cross-examine the prosecution 
witnesses immediately, but applied for leave to examine them, after the close 
of the case for the prosecution, and to call witnesses, the Magistrate was 
justified in refusing the application and committing the case (1) As to cross- 
examination by co-accused and co-defendants, v. post, p. 861. 

A witness ought to he allow'ed on cross-examination to qualify or correct 
any statement which he has made in his examination-in-ehief.(2) A witness 
is not always compellable to answer questions put to him in cross-examina- 
tion ;(3) and though he may he contradicted on all matters directly relevant to 
the issue he cannot [except in the cases mentioned in section 153, pos/{4)] be 
so contradicted on matters relevant merely as afiecting his credit. A witness’s 
credit may be impeached cither by crass-examiration(5) or by calling inde- 
pendent testimony to prove the facts mentioned in section 155, fosl (C) Crosa- 
exainination is notice to the opposite party of the line of defence adopted and 
will therofoto in some cases prevent evidence being given in replj'.(7) The. 
decisions on the question whether or not a party is entitled to 
see a document, wliicli has been shown to one of his witnesses M’hile under cross- 
examination by his oppom”‘ ’ ■* — <3:-*:^- n- *i.a «-nnle, how- 
ever, the practice seems to ’ putting 

a paper into the hands of , ns to its 

general nature or identity, his adversary will have no right to seethe document; 
bui that if the paper be used for the purpose of refreshing the memory of the 
witness, or if any questions he put respecting its contents, or a« to the hand- 
writing in wluoli it is written, a sight of it may tlien be demanded by the 
opposite Counsel (8) 

irtoffthof Cross-examination may be, and in this country, not unfrequently is inordi- 

ttinaSon* uatcly long (9) Mlicre the Courtis satisfied that the cross-examination of any 
witness on commission is bcingunneccs^arily prolonged, it will order such cross* 
cxamin.ition to bo concluded within a certain time (10) 

As to this Professor Wigmore remarks: — 

iniimiOftt “An intimidating manner in putting questionsmay so coerce or discon* 

nitncas that his answers do not represent his actual knowledge on the 
Won subject So also questions which in form or subject cause shame or anger in 

the witness may unfairly lead him to such demeanour nnd utterance that the 
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impression produced by his statements docs not do justice to his real testimo- 
nial value. These are two of the notorions abuses of cross-examination, and 
always have been, both in the early period when it was still chiefly used by 
Judges only, and also since the time of its mature elaboration, more than a 
century ago, as the greatest weapon of truth ever forged. In two noted pas- 
sages of fiction its inveterate abuse has been satirized.” (Dickens, The Pick- 
wick Club, Ch. XXIV : Anthony Trollope “The Three Clerks” Ch. XL). 

‘‘The remedy for such an abuse is in the hands of the Judges. The dis- 
grace of these occurrences is even more theirs than that of the offending Counsel ; 
for the former have not the temptation of partisanship to sway them, and their 
duty to interfere is easier to fulfil than the CounsePs duty to refrain. The slack 
sense of duty thus so often exhibited becomes the more blameable in contrast 
with a scrupulous sentimentality which will be exhibited in insisting on the 
tender quiddities of the law that favour guilty persons, — such as the rules for 
confessions and the privilege against self-crimination. For the probably guilty 
when brought to book, there is often an abundance of protection, while for the 
unimplicated and innocent witness, coming to serve justice and truth, there is 
scanty assistance The sport is of more interest than the victim. Such Judges, 
as well as Counsel, were justly pilloried by the great novelist (Dickens), 
and his pen expressed only the widespread feeling of dread and disgust among 
the laity for the abuses of the witness-box Those abuses, it is true, are, ns a 
whole, probably less to-day than they formerly were ; but they are in many 
places still not uncommon. They arc too frequent when they occur at all. 


lu preveui tinu leuuke luvm. u) 

Mr. W. D. Evans, m his Notes on the French Jurist Pothicr, says : — 

“The abuses to which this procedure is liable are the subject of very fre- 
quent complaint, but it would be absolutely impossible, by any but general 
rules, to apply a preventive to these abuses without dcstrojnng the liberty upon 
which the benefits above adverted to essentially depend ; and all that can be 
eSccted by the interposition of the Court is a discouragement of an)* virulence 
tow’ardsthewitnesseswhichis not justified bythe nature ofthe cause, and a sedu- 
lous attention to remove from the minds of the jury the impressions which are 
rather to be imputed to the vehemence of the advocate than to the prevarication 
of the witness Whatever can elicit the actual dispositions of the witness 
with respset to the event, — w Imtcver can detect the operation of a concerted 
plan of testimony, or bring into light the incidental facts and circumstances 
that the witness may be supposed to liavc suppressed, — in short, whatever may 
be expected fairly to promote the real manifestation of the merits of the cause, 
is not only justifiable but meritorious But I conceive that a client has no 
right to expect from lus Counsel an endeavour to assist his cause, or what is a 
more frequent object, to gratify Ins passions, by unmerited abuse, by embarrass- 
ing or intimidating witnesses of who«e \eracity he has no real suspicion, or by 
conveying an impression of ili-crcdit which he docs not actually feel , and that 
where such cxpect.ntions are intimated, there is an imperious duty upon the 
ad^ocate, who, while the protector of pnvatc right, is al-o the minister of pub- 
lic justice, which requires them to W repelled Considering the subject merely 
as a matter of discretion, tlie adoption of an unfair londurt m (ro«s-examina- 
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tioa lus often an effect repugnant to the interests which it professes to promote. 
. . . .But, however unfavourable an injudicious asperity of cross-examination 
may be to the ad^'ancement of a cause, it, for the most part, is cougeniai to tl:e 
uishes of the party ; the neglect of it is regarded as an indifference to his in- 
terests and a dereliction of duty ; and the practice of it is one of the surest 
harbingers of professional success.”(l) 

On the same point Bentham remarks ; — 

‘ ‘Under the name of hroic-bcating (a mode of oppression of which witnesses 
in the station of respondents are the more immediate objects) a practice is 
designated which has been the subject of a complaint too general to be likely to 
be altogether groundless. Oppression in this form has a particular propensity 
to alight upon those witnesses who have been called upon that side of the cause 
(whichever it may be) that has the right on its side ; because the more clearly 
a «ide is in the right, the less need has it for any such assistance as it is in tlie 
nature of any such dishonest arts to administer to it ... . Brow-beating is that sort 
of ofTence which never can be committed by any advocate who has not the 
Judge for his accomplice.. .Rule 1. Every expression of reproach, as if for 
established mendacity : every such manifestation, however expressed — by 
language, gesture, countenance, tone of voice (especially at the outset of the 
examination)—ought to be abstained from by the examining advocate. If the 
tendency of such stylo of address were to promote the extraction of material 
truth, at the same time that the action of it could not be supplied to equal effect 
by any other plan of examination, — the vexation thus produced (how sharp- 
soever) not being of any considerable duration, the liberty might bo allowed, 
with preponderant advantage for the furtherance of justice. _ But, on a dose 
investigation, no advantage, but rather a disadvantage, even in respect of fur- 
therance of justice, seems to be the natural result of an assuniption of thw imd 
. . .By reproachful and terrifying demeanour on the part of a person invested 
with, and acting under, an authority thus formidable, it seems full os natural 
that an honest witness should be confounded, and thus deprived of recollection 
and due utterance, and even (through confusion of mind) betrayed into self- 
contradiction and involuntary falsehood, as that a dishonest witne.ss should be 
detected and exposed. The quiet mode above described is not in nny ucgrce 
8U«iccptible of this sort of abuse ; the outrageous mode seems more likely to 
terminate in the abuse than in the use..., Rule 2. Such unwarranted mani- 
festations, if not abstained from by the advocate, ought to be checked, with 
marks of disapprobation, by tbc Judge. In the presence of the Judge, any m^- 
behaviour, which, being witnessed at the time by the Judge, is regarded by hmi 
without censure, becomes in effect the act, the misbehaviour of the Judge 
On him more particularly should the reproach of it lie ; because for the con- 
nivance (which IS in effect the authorization) of it, he cannot ever posse's nnv 

of those excuses, which may ever and anon present themselves on the part o 

the advocate. The demand for the honest vigilance and occasional interference 
of the ,rudge will appear the Btronger when due consideration is had of 
strength of the temptation, to which on this occasion, the probity of the a 'o 
cate 13 exposed. Sinister interests in considerable variety concur in msbpaii g 

him to this improper practice Rule 3. 'When on the false 

disposition to incndncity, on honestwitness has been treated accoroingly by 
cross-examining advocate (the Judge having suffeml the examination o 
conducted in that manner for the aake of truth) — at the close of j, 

tion all doubts respecting the probity of the witness have been ilispelle* , 
a moral duty on the part of the Judge to do nhat depends on him touariH s 
ing the irritation eustained by the witness's mind ; to wit, by 
own Mtjsfnclion respecting the probity of the witnexs, a nd the Byiupa^ i> ^ — 
"rrw. P. E»«iv» in ».|» N'ot-« to PolHlir II. sstiou ll« dste of it l» to br 
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regret excited by the irritation lie has unde^onc Under the spur of the 

provocation, I remember now and then to have obser\'cd the witness turn upon 
the advocate in the way of retaliation. On an occasion of this sort, I have also 
now and then observed the Judge to interpose, for the purpose of applying a 
check to the petulance of the witness. For one occasion in which, under the 
spur of the injury, the injured witness has presented himself to my conception , , 

as overstepping the limits of a just defence, — ten, twenty or twice twenty, have 
occurred, in which the witness has been suffering, without resistance and with- 
out remedy, as well as without just cause, nndcr the torture inflicted on him by 
the oppression and insolence of an adverse advocate. Scarcely ever, I think, 
had 1 the satisfaction of observing the Judge interpose to afford his protection 
to the witness, either at the commencement of the persecution, for the purpose 
” . ' ' i '*** conclusion, for the purpose of 

. * satisfaction as the nature of the 

Lord Langdale, M. R., said in Jokvstone v. Tod :(2) “Witnesses and parti- 
cularly ilUtciate wvtnesjiea must always be liable to give imperfect or erroneous 
evidence, even when orally examined in open Court Tlie novelty of the situa- 
tion, the agitation and hurry which accompanies it, the cajolery or intimidation 
to which the witness may be subjected, the want of questions calculated to ex- 
cite those recollections which might clear up every difficulty, and the confusion 
occasioned by cross-examination, as it is too often conducted, may give rise to 
important errors and omissions.” 

Lowrie, J , in Ehott v. BoijU${Z) said “It is entirely natural that in the 
public trial of causes the earnestness of Counsel should often become unduly 
intense , and it is not possible to prevent this without such an attribution nni 
exercise of power as would be entirely inconsistent with the freedom of thought 
that is necessary to all thorough investigation. The remedy for it is to be found 
in inner rather than in outer discipline. Tho«e who arc zealously seeking the 
truth cannot always be watchful to measure their demeanour ond expressions 
in accordance with the feelings or ei’cn with the rights of others This zeal, 
even when inordinate, must bo excused, because it is necessary m tlie search of 
trutli , and generally it is not possible to condemn it as misguided or e.xces3ive 
until its fault has been proved by the disco%’er>' of the truth in the opposite 
direction; and possibly its very excess mav h.avc contributed to the discovery. 

When the presiding Judge is re.spcctcd and prudent, a hint kindly given is gener- 
ally all that IS needed to restrain such ardour, when it docs not anse in any 
degree from habitual want of respect for the rights of others and for the order of 
public business. Witnesses often suffer very unjustly from this undue earnest- 
ness of Counsel, and they are entitled to the watchful protection of the Court 
In the Court they stand ns strangers, surrounded with unfamiliar circum- 
stances giving rise to an emb.irr.issnicnt known only to themselves , and 
in mere generosity and common humanity they are entitled to be treated, 
by those accustomed to such scenes, with great consideration, — at least until it 
becomes manifest that they are disposed to be disingenuous The heart of 
the Court and jury, and all disinterested manliness, spontaneously recoil at a 
harsh and unfair treatment of them, and the cause that adopts such treatment 
is very apt to suffer by it It is only where weakness sits in judgment that it 
can benefit any cause. Add to this that a mind nidelv as<iailed naturally shuts 
itself against its assailant, and reluctantly communicates the truths that it 
possesses.” 

“There is another matter connected with cross.examination, in which 
there is no room for doubt as to the dutv of Counsel and as to the duty incum- obwrra 
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tion has often an effect repugnant to the interests which it professes to promote. 
....But, liowevcr unfavourable an injudicious asperity of cross-examination 
may be to the advancement ot a cause, it, for the most part, is congenial to the 
uishes of the patty ; the neglect of it is regarded as an indifference to his in- 
terests and a dereliction of duty , and the practice of it is one of the surest 
harbingers of professional Bocces3.**(l) 

On the same point Bcntbam remarks : — 

“Under the name of hrotv-heating (a mode of oppression of which witnesses 
in the station of respondents are the more immediate objects) a practice is 
designated which has been the subject of n complaint too general to be likely to 
be altogether groundless. Oppression in this form hab a particular propensity 
to alight upon those witnesses who have been called upon that side of the cause 
(whichever it may be) that has the right on its side ; because the more clearly 
a 'ide is in the right, the less need has it for any such assistance as it i’ in the 
nature of any such dishonest arts to administer to it . . . Brow-beating is tliat sort 
of offence which never can be committed by any advocate who has not the 
Judge for his aceomphee.. Rule 1. Every expression of reproach, as if for 
established mendacity : every such mamfcbtation, however expressed—by 
language, gesture, countenance, tone of voice (especially at the outset of the 
examination) — ought to be abstained from by the examining advocate. If the 
tendency of such stj’ie of nddrcsb were to promote the extraction of material 
truth, at the same time that the action of it could not be supplied to equal effect 
by any other plan of examination,— the vexation thus produced (how shaip- 
soever) not being of any considerable duration, the liberty might be allowed, 
with preponderant advantage for the furtherance of justice. But, on a close 
investigation, no advantage, but rather a di3.advantagc, even in respect of fur* 
tlierauce of justice, seems to be the natural result of an assumption of this kind. 
... .By reproachful and terrifying demeanour on the part of a person invested 
with, and acting under, an authority thus formidable, it seems full as naturni 
that no honest witness should be confounded, and thus deprived of recoflectwa 
and due utterance, and even (through confusion of mind) betrayed into self' 
contradiction ntiJ involuntary falsehood, as that n dishonest witness should be 
detccteil and exposed The quiet mode above described is not in any degree 
susceptible of t^s sort of abuse • the outrageous mode seems more likely to 
terminate in the abuse than in the usc....3tule 2 Such umvnrrantod mam* 
fest.atioiis, if not abstained from by' tbe advocate, ought to be cliccked, "i)» 

. — «..t 1 1..,, r.i_ ‘ije presence of the Judge, any 

by the Judge, is regarded by luni 
■ ■ the misbehaviour of the Judge- 

On him more particuharly should the reproach of it lie ; because for the con- 
nivance (which IS in effect the authorization} of it, he cannot ever po^-'Cis any 
of tho«c excuses, wluch may ever and anon present themselves on the part o 
the advocate. The demand for the honest sdgilanco and occasional mtorJe^af® 
of the .Judge mil appear the stronger when due considemtion is had of ' 
stren^h of the temptation, to which on this occasion, the probity of the 
cate is exposed. Sinister interests m considerable variety concur in matigating 
him to tins improper practice . . . .Rule 3. When on the fal^c 
disposition to mcmlncily, an honest witness has been treated accordingly oj ‘ 
CTOss-e.xainining advocate (the Judge having suffered the cxnnunatian 
conducted in that manner for the sake of truth) — at the clo«o of jj 

tion all doubts respecting the probity of the witness have been dlspc!le<l, 
a moral duty on the part of the Judge to do wlmt depends on him towards so 
ing the irritation sustained by the witness’s mind ; to nit, by 
own sati<fartlon respecting the probity of the «ilne«s, a nd the s yinpat ly 

' n» 'V. I' Kt»'» ‘n N’oW to rwhlrf ii. motion Iho U'lf of U I* lo ' 

iS*' (IVsl), »* rrpirtf,. hoorTrr. iho U«t otscr IiM noi fh" »Afn« trntli *t Itc T 
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regret excited by the irritation he has unde^onc.. Under the spur of the 

provocation, I remember now and then to have observed the witness turn upon 
the advocate in the way of retaliation. On an occasion of this sort, I have also 
now and then obser\-ed the Judge to interpose, for the purpose of appljnng a 
check to the petulance of the witness. For one occasion in which, under the 
spur of the injur)', the injured witness has presented himself to my conception , 

as overstepping the limits of a just defence, — ^ten, twenty or twice twenty, have 
occurred, m vhich the witness has been suflenng, without resistance and with- 
out remedy, as well as without just cause, under the torture inflicted on him by 
the oppression and insolence of an adverse advocate. Scarcclj* ever, I think, 
had 1 the satisfaction of observing the Judge interpose to afford his protection 
to the witness, cither at the commencement of the persecution, for the purpose 
of stajnng or alleviating the injurj*, or at the conclusion, for the purpose of 
affording satisfaction for it, — such inadequate satisfaction as the nature of the 
case admits of.”(l) 

Lord Langdale, 51. R., said in Johnsloiie v Tod *(2) “Witnesses and parti- 
cularly illiterate witnesses must alwaj*s be liable to give imperfect or erroneous 
evidence, even when orallj’ examined in open Court. The novelty of the situa- 
tion, the agitation and hurry which accompanies it, the cajolery or intimidation 
to which the witness may be subjected, the want of questions calculated to ex- 
cite those recollections which might clear up every difficulty, and the confusion 
occasioned by cross-examination, as it is too often conducted, may give rise to 
important errors and omissions.” 

Lowrie, J , in Ehott v. Boylcs{Z) said “It is entirely natural that m the 
pubhc trial of causes the earnestness of Counsel should often become unduly 
intense , and it is not possible to prevent this without such an attribution and 
exercise of power as would be entirely inconsistent with tlic freedom of tliought 
that is necessary to all thorough investigation. The remedy for it is to be found 
in inner rather than in outer discipline. Those who arc zealously seeking the 
truth cannot always be watchful to measure tlicir demeanour and e.xprcs«ions 
in accordance with the feelings or even with the rights of others This zeal, 
even when inordinate, must be excused, because it is necessary m the search of 
truth ; and generally it is not possible to condemn it as im«guided or excessive 
until its fault has been proved by the discovery of the trutli m tlic opposite 
direction; and possibly its very excc.ss may have contributed to the discovery 
When the presiding Judge is respected and prudent, a hint kindly given is gener- 
ally all that IS needed to restrain such ardour, when it docs not anse m any 
degree from habitual w ant of respect for the rights of others and for the order of 
public business Witnesses often suffer very unjustly from this undue earnest- 
ness of Counsel, and they are entitled to the watchful protection of the Court. 

In the Court they stand ns strangers, surrounded with unfamiliar circum- 
stances giving rise to an embarrassment known onlv to tliemselvcs , and 
in mere generosity and common humanitv thev are entitled to be treated, 
by those accustomed to such scenes, with great consideration, — at least until it 
becomes manifest that they are disposed to lie disingenuous The heart of 
the Court and jury, and all disinterested manliness, spontaneously recoil at a 
harsh and unfair treatment of them, and the cau«e that adopts «uch treatment 
is very apt to suffer by it It is only where weakness sits m judgment that it 
can benefit any cause Add to this that a mind rudelv ns<.siled naturally shuts 
itself against its assailant, and reluctantly communicates the truths that it 
possesses.” 

“There is another matter connected with cros«.<*rnmination, in which 
there is no room for doubt as to the duly of Coun'-el and as to the duty incum- 

tlj Jprrtny Urnthsm. Il«Uon»le cl Jad»*Ul (Si SI l’«.. «« (ISJ?). a SV,g. 

Er Jfnrr. B. IT. c IX. E. HI. c. 3. T- 

U) 5 B<«t., «01 (1813). 
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bent upon Jndges to exiiorca tliat duty stringently. The legitimate object of 
eross'esamination istobringto ligMiefeTant matters oi factT\’hicli wonM otber- 
wisa pass unnoticed It i& not unlwKjuently coaveited into an occasion for tbe 
display of it, and for obUciucly iusaUmg witnesses. It is not uncommon to put 
a question in a form which ia in itself an insult, or to prepare a question o? re- 
ceive an answer with an insulting obserration. This naturally provokes re- 
torts, and cross-examination so conducted ceases to fulfil its legitimate purpose, 
and becomes a trial of nut and presence of mind which may amuse the audience, 
but is inconsistent ivith the dignity of a Court of Justice and uafavowable to the 
object of ascertaining the truth. 'When such a scene takes place the Judge « 
the person principal!)' to blame He has » right on all occasions to e.tercise 
the power of reproving observations which arc not questions at all, of prevent- 
ing questions from being put m an improper form, and of stopping esamina- 
tions which are not necesaary for any legitimate purpose.'’(l) In Ings’ TtialCi) 
(1820) Mr -'Idolp/ius CTOss-exanuning an alleged accomplicG ; “I thmk you 
told some things then (Monday, at another trial for tlic aame plot) that did 
not come to your tecollettion to-day t A “That may he. I will not pre- 
tend to say, that the next time 1 come up here I can conuauiiicatc as I have 
done to-day “ Q Certainly not, there are people that proverbially ought 
to have agood nicmoxy A “Yes, certainly” Q. * ‘ You make your 
evidence a iittlo longer or shorter, according as the occasion suits ? A. 
“Y'es, 1 mention the circumstances as they come to my recollection ” . • • 

Mr. (iitrneij “That js observation, and not question,’' Mr. AJolphus : “I 
am asking him a question” L C J DtiUas ■ “Yom sfiouJd nert nDWohsene 
on tftr fivUnce" Mr .fr/olpfius : “This about the digging enfrcnchtncn.ft 
you did not state cn Monday »” A. “No, I forgot that.” Q. “The next 
time there uill l.e a new story Mr <?«fKcy “I must interpose, my lord. 

L (.' 3. Valhs . ".Ill (/ifscobservationsareccriainhj Diconret'* "Mr. Aifoli^ui ! 
“ilo has said it himself . ‘when ne.vt I come into the bos, I shftJi recollect other 
things.’ and upon that I pot the question, whether he would tell nuotherstorv 
the next time he comes ” L C J Dnflai . “Ask him the question if you "»*“ 
It” Mr Adolpfiiis “Shall you tell us a new .story the next time. (‘2) A- 
' No If anything new occurs to mv iiiiml when 1 come to stand here, I 
Mate It ” 

In Hardy's Tnal.fS) Mr Lrskittr, cross-e.vamiiung ft witnes'^ to the pm* 
ceeding'^ of nn allcpeil heditioiis meclinp “Then you were never flt any 
tho'‘e meeting'^ but in the \ bar ai tor of a spv” t — “Aa yottcaU it so, I will take 
it ^o '' “U you were n«t there a*- a spy, take any title you choo«c for your* 
«elf. and i will giie yon that ” L (’ .1 £’»/re .' “There should he no namegivf” 
to a wiinc''-* on In*! c.xa?TJinRUon He states what ho went for, and in irnikiii;- 
obvervations on the evident c. vou may give it nny Bppcilation you plfs'e' 
After « repetition of the praituc, Mr OiUts • “I nm sorry to interrupt you. bu 
your questions ought not to be accompanied with tho.se sort of rommeius . 
they are the proper MibjeitH of observation wlicn the defence ii made, The 
business of n cToss-examination is to avk oil sorts of nclsto prove ft witno'*'* ** 
closely \«m can ; but it la not the object of ntrosH-examitiftfion to infroduee tfin^ 
kind of periphrasis as you hnve just done “ 3Ir J'rsl.tnr : “But, on a 
examination — Counsel are not called upon to he t«o exact 
iiiin.'llion ; ymi are permitted to lead * witnexs L. C. 3. l^<jrf : “I ' 

'■o clear tliat the questions that ore put are not to Lr hmhd frith all Inf w’f 
limit that ttrtiif all Ihr pwnww f>arl* uf the eatr ; they tend an to ‘b" 
the attention of every fwly, they load os in point of time eo juin b uii‘ '■ 


H) IlMlpry «f Il.r fV,n.W5l Uw «} (.*» 31 Ifos-, St. Cr.. tO*. PW {JS?" 

rn-!»s l.rcl.J.lvp. 111. 43 C. Am «« to fj) SI He*. Sf Tt.. 
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that is not the time for observation upon the character and situation oj a witness ‘ 
is so apparent that as a rule of evidence it ought nev'er to be departed from.” 

“It is an established rule, as regards cross-examination, that a Counsel Questions 
has no right, even in order to detect or catch a witness in a fnlsity, falsely to eras' 
assume or pretend that the witness had previouslj* sworn or stated differently sumo facts 
to the fact, or that a matter had previously been proved when it had not. In- 
deed, if such attempts were tolerated, the English Bar would soon be debased 
below the most inferior of society.“(I) 

A question which assumes a fact that may be in controversy is leading, 
when put on direct examination, because it affords the willing witness a sugges- 
tion of* a fact which he might othenvise not have stated to the same effect 
Similarly, such a question may ’ ‘ ‘ ' 

it may by implication put into 
which he never intended to 

testimony which is not his (2) ‘ 

In the Parnell Commission’s Procecding,(3) the “Times” having charged 
the Irish Land League with complicity m crime and outrage, a constable tcstl- 
fjing to outrages was cross-examined by the opponents as to his partisan 
employment by the “Times” m procuring its ewdence . "Sit. Lockwood : “How 
long have you been engaged m getting up the case for the ‘ Times ? ’ Sir 
//. James ; “^Vhat I object to is that Mr Lochcood, without hanng any foun- 
dation for it, should ask the witness How long have you been engaged in 
getting up the case for the ‘Times.” Mr. Lockwood • “I will not argue with 
my learned friend as to the e.xact form of the question, but I submit that 
it IS perfectly proper and regular If the man has not been engaged m getting 
np the case for the ‘Times’ he c.in say so ” Sir// James: “I submit that my 
learned friend has no right to put this question without foundation Counsel has 
no right to say 'When did you murder A. B V unless there is some foundation 
for the question. In this same way lie has no^ right to ask ‘How fong have 
vou been engaged m getting up this case*’ for it assumes the fact.” 

President Hannen “/ do not consider that Mr Lockwood teas entitled to put the 
question in that form and to assume that the icttnesi has been employed by the 
Times." 

The E%ndcnce Act gives a right to cross-e.\ammc witnesses called by the Co-d«f®Dci- 
adverse party (4) One accused person therefore inav cross-c-Tumine a witness 
called by another co-accused for his defence w hen the case of the second ac- 
cused is adverse to that of the first (5) The section does not make special pro- 
vision for the case of cross-examination by co-accused or co-defendants It 
IS, however, well settled that the evidence of one party cannot be received u- 
evidence against another p.irty unless the latter has had an opportunity of 
testing it by T» been further held tliat all 

eridence taken, ' or cross-examination, is com- 
mon and open t ■ ■ ' that if all evidence « common 

*nd that which is given bv one party may used lor or against anothir 
P«ty, the latter must have the nght to cross-examine. The right therefore o' 

» defendant (and « fortiori an accused) to cross-examine a co-defendant v 
co-accused is according to the English cases, unconditional and notd.p«ndai)‘ 
upon the fact that the cases of the accused and co-accused arc adver^e. o- • 


ri) Jownh Cli.tty, PrMtiPc of »>>«• 
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there is an issue between the defendant and his co*defcndant.{l) If ft defendant 
may cross-excimioe a co-defecdant’£ witnesses, <i fortiori he may cross-exuaime 
bis co-defendant if he gives evidence.(2) 

Re-examin- The party who called the Avitness may, if he like, and if it be necessary, 

Rtion re-examine him. The re-exarmnation must be confined to tlie explattolion of 
matters arising in cross-examination. “The proper office of re-examination 
(winch ia often inartistic.ilJy used as a sort of summary of all the things adverse 
to the cross-examining Counsel which may have been said by a witness during 
cross-examination) is hy asking such questions as ma)' be proper for that pur- 
pose, so as to draw forth an explanation of the meaning of the expressions used 
by the witness in cross-examination, if they be in themselves doubtful ; and 
also of the motive or provocation wliicli induced the witness to use those ex- 
pressions : but. a re-examination may not go further and introduce matter 
new in itself and not smted to the purpose of explaining either the expressions 
or the motives of the witness “(3) So if the witness has admitted having made 
a former inconsistent statement, he may in le-cxamination explain liis motives 
for .«»o domg.{4) Even if inadmissible matters are introduced the right to re- 
e.xamme upon them remains.fS) But as observed new facts or niattcre which 


related (C) If facts arc called out on cross-examination which tend to impeach 
the integrity or character of the witness, he may, in rc-exainination.^ make 
expl.ination allowing that such facts are consistent witli his credibility as r 
VM tfte'«a although such testimony would be otherwise irrelevant b’c”" 
matter may, however, be introduced by permission of the Court, in which case 
the adverse party may further cross-examine upon the mattcr.(8) 


Cross ex 139. A person summoned to produce a docimicnt does not 

ofperfloa become a \vitnes.s by tltc mere fact tliat he produces it, and enn- 
prodneeft not be cross-examined unless and until Ije is called as a witness. 

document. 


OOMMENTARY. 

crose-exam- Any person limy be summoned to produce a document without being sum* 
pe«o«r moned to give evidence ; and any person summoned merely to produce a docu* 
to meat shall I e deemed to have complied with tJie eummons if ho cause such d®cu* 
Sc^mejfi. ment to be produced instead of attending personally to produce the fani<i ( ) 
This section is in accordance mtlithe English practice by which if the wune- 
be called under n mbpana duces freum merely for the purpose of produemg 
document, which cither leijuirrs no proof or is to be iilcntified '’X /nj 
witness, he need not be sworn, nnd, if unsworn, he cannot be cross-cxammea.l j 


(I) LffJ V. Oul‘’niti!, 9 ZTn-w-'rr. SXi, (oiloirrd 
10 T. AUtn, lopr* ; tt-c nnly other alUr* 

R»tiTc ohlch U, lioir^Trr, l»r<Slr |>wHicahl<'. U 
to iIkIatc thr rriili-sr? gtrra not to he rommoa 
In »ll llie tl. T. Hurmnjt Ckam'trr^ 

ISW. J’w(-V.. 

(3) .VUk r. .U/t*. »upf*. 351 

(31 T*tlor. Er.. 1 1171 S CWaW-»f. Ft . J 1«I 

(1) r. r. 1 1>. It IJ , 429. r*« p«»f* 

3^* I).. 337. 

( 3 ) r. Tftf0fimj, 3 A. t V., Ml. 

(S) 7 A. 4t C • eri t llorr 
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When a person called only to produce a document is suom ns a witness 
by a mistake, and a question is put to him, which he does not answer, the oppo- 
site party is not entitled to cross-examine hun.(l) In the case undermen- 
tioned (2) a witness was summoned to produce a document in Court in connec- 
tion with a certain suit. lie attended the Court, but did not produce the 
document, stating on oath that it was not in his possession But this statement 
was disbelieved, and the Court fined him Rs. 75, under section 174 of the 
former Code of Civil Procedure {Act XIY of 1882). Held, that the fine was 
illegally levied The jurisdiction of the Court to punish under section 174 of 
that Code existed only in the case of a witness, who not having attended on 
summons, has been arrested and brought before the Court. Under the cor- 
responding provisions of the present Code of Civil Procedure (0. XVI, rr 17, 
18), the rules apply to any one who having attended in compliance with a 
summons departs without law ful excuse or refuses to produce a documcnt.(3) 
The case o! a ^vitncss who having a document will not produce it, is provid- 
ed for by section 175 of the Indian Penal Code (Act XLV of 18C0) and section 
480 of the Code of Criminal Procedure (Act V lof 1898). Where a witness 
denies on oath that he has the possession or means of producing a particular 
document, he can, if he has been guilty of falsehood, be prosecuted forgiving 
false evidence in a judicial proceeding. 

140. Witnesses to character may be cross-examined and 
xe-examined. 


COMMENTART. 

According to English practice it is not usual to cross-e.xamine, except under Witnesses 
special circumstances, witnesses called merely to speak to the character of a 
prisoner ; but there is no rule which forbids the cross-examination of such 
witne8ses.(4} 


141. Anv Question suegcstinc the answer which the person i*eadios 
putting it Wishes or expects to receive is called a leading ques- 
tion. 


142. Leading questions must not, if objected to by the when they 
adverse party, be asked in an oxamination-in-chief or in re- SkV«L 
examination, except with the permission of the Court. 

The Court shall permit leading questions as to matters which 
are introductory or undisputed, or which have, in its opinion, • 
been already sufficiently proved. 

143. Leading questions may be asked in cross-examina- when they 

x- ° ^ maybe 

tion. aaked. 

Principle. — Lcjiding questions in examination or re-cxamination are 
generally improper, as the. witness is presumed to be biassed in favour of the 

Fe.. I H29. Tbat tbe other tide e&noot (J) la M PrtmeXani Voviatrawi, 10 B., C5 

upon the perion eUlml being »»oni t tee Dart§ (1SS7). 

T. M.4 M..fiUs V. P) P. eoi—W. 

rw»*T. Vo*/,. 5D<,xi., p. C., M4. . '•* Ttylor. Et., I Il». 
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party examining Mm and might thus be prompted. In cross-examination 
the reason generally ceases so does the rule. See notes post. 

Taylor, Ev., §§ 1404, 1405; Gieenlesf, Er., |434; Burr Jones, §§ 815; Best.Er.. 
|§ G4U 642, 643 ; Bhipson, Ev.» Sid Ed., p. 443 j et seq. ; Norton, Er., 325 ; Starlit. 
Ev., 167 ; Alison*a Practice of the Crimtaal Lavr, 546 ; Wigmore, Ev., § 769, et seq. 


COMMENTARY. 


I.eadtDs 

questions. 


Xn examirta 
tion In 
cbiefand re 
examine 
tton. 


“A ouestion," says Bentham, “is a leading one. when it indicates to tb 
witness the rea! or supposed fact which the examiner expects and desires to 
have confirmed by the answer I.snot your name so and so ? l)o you reside 
in such a place ? Are you not in the service of such and such a person ? Have 
you not lived so many years with him * It is clear tliat under tliis form every 
sort of information may be conveyed to the witness in disguise. It may be 
used to prepare him to give the rlesired answers to the questions about to br 
put to him , the ex.'immer — while he pretends ignorance and is osldng for io* 
formation, is in renhty ginng instead of receiving it, “(I) It has often, been 
declared tiiat a question is objectionable as leading which embodies a material 
fa<t and admits of answer by a simple affirmative or negRtive.(2) While it i» 
true that a question which may be answered by ‘Yes' or ‘No' is generally lead- 
ing. there may be such questions which in no way suggest the answer desired 
and to which there is no re.nl objection. On the other hand, leading questions 
are by no me.ins limited to those which may be answered by ‘Yes’ or ‘No.’ A 
question proposed to a witness m the form whether or not, that is, in the alter- 
native, t» not necessarily leading But it may be so, when propo'^cd in that 
form, if It IS 80 framed as to suggest to the w'ltncss the answer desired.fS) It 
would answer no practical purpose to cite the numerous decisions which deter- 
mine whether particular questions are leading or not, as each case as it ariees 
must he detcttniiied with reference to its own particuJar circumstances and fo 
the definition contained in this section, namely, that a question is leoding which 
tiKjrjr^ls to the witness the anstcer which. he is to make, or which puts into Its 
nioutli words which he is to echo back “Leading” is a relative not an absolute 
term Tliore is no such thing «a “leading ‘ in"^ the abstract — fortheidenficnl 
form of question whu h would be leading of the grossest kind in one cn'e or 
8l.ate ijf facts, might be not onlv imobjcctionable, but the very fittest Jiiodc 
of lntcrrog.»tuni m another (4) If a question merely suggests a subject without 
.suggestmg an answer or a spccifu thing it is not lending. A question is proper 
wliuh merely directs the attention of the witness to the subject respecting 
which he ii <(uestioned (5) It follows from tho broad and flexible character of 
the controlling principle that its application is to bo loft to tho discrelion of the 
trial Court (n) 

I,eadmg questions arc here generally improper because a witfim is jira- 
svimed to be biassed m favour of the party calling him, who, knowing exactij 
what the former can prove, might prompt him to give only favoiirnblo answers. 


(1) IVnlt»m‘» r.ftUooile ol Judicial Ft|. (•) iti» Tavtor, E»., { tIOl, 

Tl)js aI>o » w({n*»*mlln) to prove tW Itl | 

4«t»laasr»tch(ron:»U'*»hep. iau»t aot boaiknl, ( 3 j Jonri, Ft., | Pr.l, Ev., f 

'* Psl yoa A enter ft'i and late (*) Ev., | Oil, 

aaaUtit TIiv prt>p-f iu'iolry I*. IVhat ia aaw (S) Ib. f .YiVXyta v. f*^*-*?. • ^ ^ V' 

A doot th» timv»n.IpUcaJ8na.*lI«» j nilpvoB, "it (, nwowry to awrlola viti-nt to W*! 

Er.. 3nl FA., <n. '* A tioeitiw f twfl B*t Jie mbd ef Ui" witnr** td (hr raljvft * 
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Such e-ridence iroidd obviously be op«i to suspicion as beinir Tulber tbe pro- 
arranced version of tbe party than tbe spontaneons narrative of ibe ■ffitnpss.(l) 
Tbe section says “if fj'rf to by thr oJorrsf jwrry.” In practice, leading 

questions are often allowed to pass witbont objection, sometimes bv express 
and sometimes by tacit consent. This latter occurs where tbe qu^'ons re- 
late to matters wbicb, tbougb strictly speating in issne, tbe examiner is aware 
are not meant to be contested by tbe other ride ; or where the opposing Coun- 
sel does not think it worth his while to object. On the other hand, however 
very unfounded objections are constantly taken on this pTound.(2) If the 
objection is not taken at the time, the answer will have been taken down in the 
Judge’s notes, and it will be too late to object afterwards on the score of its 
having been elicited by a leading question. Sometimes the Judge himself will 
interfere to prevent leading questions being put ; but it is the duty of the op- 
posing Counsel to take the ohjecticm, and (except in cases where as abovemen- 
tioned the objection is advisedly not taken) it is only through want of practical 
skill that the omission occurs. .\t *' 

eridence is elicited by a series of h- , ■ • , 

evidence so obtained is very muc * ‘ 

cept where permissible, not to put snch questions, whether it be likelv that ob- 
jection be taken to tbem or not.(3) The proper way to exclude evidence ob- 
tained by leading questions b to disallow the qnestions.(-i) A Judge is not 
bound to reject an mterrogatoiy and answer merely because the question is a 
leading one, but may eiercbe a discretion as to excluding or admitting the 
whole or part of the answer obtained by the leading questions (5) And the 
course followed in this case where tbe Judge caused part of the interrogatory 
and part of tbe answer to be supptes^, and tbe remainder, which appear^ 
not aSected by tbe context, to be read in evidence, was held to be correct. 

As, however, the rule b merely intended to prevent tie examination from 
being conducted unfairly, (6) the rule is subject to three specific exceptions 
mennoned in thb section and in section 154. These exceptions are 

(1) . JrlTodudory^ and undisfutcd or tvfJicift\Uy edalit^ed wwWcr.— The 

and must therefore not he applied 
itroductory to that which is mate- 
oacfa the points at issue bv leading 
, nvenientiv protracted. To abridge 

the proceedings and bring the >ritnes3 aa soon as possible to the material pointa 
on which he is to speak, the examiner may lead him on to that point and may 
recapitulate to him tbe acknowledged facts of the case which have been 
already estabUshed.(7) 

(2) . Advorre iritnew — witness who proves to be adverse to the partv 
calling him may in the discretion of the Court be led, or rather, cross- 
eiamined.(8) 


0) rhip*oo.Er .3niEJ..4«ci{iiisnf»f. Et.. 
led. 

(5) nc*t, Er.. i ed ! T. 

(1) NortoD, Fr., It 1* often nwfBl. in 

p]*oe of preiimg the ebjeetion or Bhen tbe 
ohjNtioa i* orerruled, to a>k that tbe <]«e«1>oa 
appear! spoa the notet when the Ttloe of the 
aotwrr viU beeoae appairrat to the apprEate 
OotiTt before ohKh the rare mar aratn come 
for trial 

WTmttyft Ht: T.T»ffttKv>T,\S\^r..,0.. 
m. Cl (1871) : era oheerrationt in K. ▼. RiaVw 
W, LE 


15 TV. n., O.. 3 (186?): *»ttne*t»hm 
niKler cxaRunatioa-la<hie( before the Owirt of 
Feaaxia ehouM not hare hi* attention djrretnt 
to bit depoeition before the Macistrate : R. ». 
AaMOioetfrr. 13 TV. T... CV., IS (ISTO). 

(5) SmtO T. .V*.Vr, 13 Q It , 810 (fStS). 

(6) S«e F. T. AMKlfai. “ 3<5,S?7 (ISS^tJ, 

** Tbe objection to Iradm; ^ocrtiona b not that 
they nre nhanlatrlr iUeyal. lot oole that they 
•re nufoir," jer rctheran, C. J> 

(7) T.ylor, Et.. | 1«04. a. Id. 

(«) S. 154, peat . neat. Er . | 645. 

55 




[ss. 140—143.1 


LEADING QUESTIONS. 


867 


tlie bankruptcy list and would appear in tho next Gazette," a witness who 
had only proved the first two expressions was allowed to be asked, ‘‘ Was any- 
thing said about the Gazette !"(!) Upon a sitnilar principle the Court will 
fiometimes allow a pointed or leading question to be put to a witness of tender 
rears whose attention cannot otheraise be called to the matter under investi- 
gation (2) 

(d). Complicalcil viatters — The rule will also be relaxed where the in- 
ability of a witness to answer questions put in the regular way arises from the 
complicated nature of the matter as to which he is interrogated (3) 

The above instances arc mentioned as those in which the rule is generally 
and commonl)’ relaxed, but it will be remembered that the Court has a wide 
discretion to allow leading questions, not only in these but in any other cases 
in which justice or convenience requites that they should be put As already 
observed, very unfounded objections ate constantly taken on this ground In 
the case undermentioned, in which it was held that pni»d facte e\^dence of a 
partnership having been given, the declaration of one partner is evidence 
against another partner ; a witness, called to prove that yland B were partners, 
was asked whether A had interfered in the business of B, and it was held not 


subject of enquiry In gener.il no objections are more frivolous than those 
which ate made to questions as leading ones "(4) 

As soon ns the witness has been tonducted to the material portion of bis 
examination, as soon as the time and place of the scene of action liave been 
fixed, " it is generally the easiest course, to desire the witness to give his own 
account of the matter, making him omit, as he goes along, an account of what 
he had heard from otlicrs, which he always supposes to be quite as material 
as that which ho himself has seen If a vulgar, ignorant witness be not allow- 
ed to tell his storj* in his own way, he becomes embarrassed and confused, and 
mixes up distinct branches of his testimony. He always takes it for granted 
that the Court and the Jury know as much of the matter as he does himself, be- 
cause it has been the common topic of conversation in his own neighbourhood ; 
and, therefore, his attention cannot easily be drawn bo as to answer p.articular 
questions, without putting them in the most direct form It is difficult, there- 
fore, to extract the important parts of hi** evidence piecemeal , but if his atten- 
tion be first drawTi to the transaction by asking him when and where it hap- 
pened, and he be told to describe it from tho beginning, he will generally pro- 
ceed in his own way to detail nil the f.icts in the order of time (5) So also Hr. 
Alison saj's{6) — ‘‘ It is often a convenient way of examining to ask a witness 
whether such a thing was said or done, because the thing mentioned nid.s his 
recollection, and brings him to that state of the proceeding on which it is desired 
that he should dilate. Cut this is not always fair; and when any subject is 
approached on which hU exddence is expect^ to be really important, the pro- 
per course is to ask him what was done, or what was said, or to tell his own story. 
In this way, also, if the witness is at all intelligent, a more consistent and 
intelligible statement will generally be got than by putting separate questions; 
for the witnesses generally think over the subjects on which they are to be ex- 
amined in criminal cases so often, or they have narrated them so frequently 
to others, that they go on much more fluently and distinctly, when allowed to 


(l) KUhoCt T. 1 start., SI , Ifest, U) AVWf» r. 1 ftark, H., 81. 

St.- i «!. (5) Stsrk, Es., 157. 

(-) Tajrlar* Kv., | leBft. , (6) of the Oimiaal La«, Scotland. 

m *«.• 
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Such evidence would obviously be open to suspicion as being rather the pre- 
arranged version of the party than the spontaneous narrative of the witness.fl) 
The section says “i/ not o6)eefe«i to bij the adverse party." In practice, leading 
questions are often allowed to pass without objection, sometimes by expres^, 
and sometimes by tacit consent. This latter occurs w’herc the questions re- 
late to matters which, though strictly speaking in issue, the examiner is aware 
are not meant to be contested by the other side ; or whe^e the opposing Coun- 
sel does not think it worth his while to object. On the other hand, liowcvcr, 
very unfounded objections are constantly taken on this ground.(2)- lithe 
objection is not taken at the time, the answer will have been taken down in the 
judge’s notes, and it will be too late to object aftcrw'ards on the score of its 
Imnng been elicited by a leading question. Sometimes the Judge himself will 
interfere to prevent leading questions being put ; but it is the duty of the op- 
posing Counsel to take the objection, and (except in cases where as abovemen- 
rioned the objection is advisedly not taken) it is only through want of practical 
sldll that the omission occurs At the same time it is to be observed that if the 
evidence is elicited by n series of leading questions unobjected to, the effect of 
e\ddcnce so obtained is very much weakened. It is advisable, therefore, es-‘ 
cept where permissible, not to put such questions, whether it be likely that ob- 
jection be taken to them or not (3) The proper way to exclude evidence ob-’ 
tamed by leading <jucations is to disallow the queslions.(4) A Judge is not 
bound to reject an interrogatory and answer merely because the question is a 
leading one, but may exercise a disicrction as to excluding or admitting the 
whole or part of the answer obtained by the leading questions.(5) And the 
course followed in this case where the Judge caused part of the interrogatory 
and part of the answer to be suppressed, and the remainder, which appeared 
not affected by the context, to be read in evidence, was held to be correct. 

As, however, the rule is merely intended to prevent tlic examination from 
being conducted unfairly, (0) the rule is subject to three specific exceptions 
mentioned in this section and m section 154. These exceptions arc r — 

(1) . Introductory and undisputed or sufficiently established Matter . — ^Tho 
rule must be enforced in n reasonable sense, and must therefore not be applied 
to that part of the examination which is introductory to that which is mate- 
rial. If indeed it were not allowed to approach the points at issue by leading 
questions, examinations would he most inconveniently protracted. To abridge 
the proceedings and bring the witness as soon as possible to the material points 
on which he is to speak, the c.xamincr may lead him on to that point and may 
recapitulate to him the acknowledged facts of the case which have been 
already established (7) 

(2) . Adverse icilness — A ivitncss who proves to be adverse to the party 
calling him may in the discretion of the Court be led, or rather, cross- 
cxamincd.(8) 


(I) I’hip<on.Er..3rdFJ..H1tltn*;n<-»t. Ei.. 

i 6tl. 

je) Dfit. Et,. t Oil i T. r"*'- 
O) Norton, Fr., 3I> It l« oflrn i»«€fo1, io 
pl»«> of prrstb? the ohjrctlon or »lirn the 
cyeetion b OTernil-'l. to mik lb«t the riDeetion 
ftpprtrt niv>n the pot*e when the T*lue of the 
*ni»er •rporml l« the AppelUto 

Poort before ohlch the r»*e mir oesln eome 
for trial- 

(4) Taityl B*’ r. Bvrr, l5 W R , ft.. 


■•VI. 12 W. R.p ft, 3 (1800): » witnfM •I'f" 
oa<ler eTainiontlon.ln chief before the Court of 
SeaiioQ ahouW not hayo hi* »Ucntion dlreetwl 
to hli UepooiUoti liefore the lf«?ntr»t«i B- ">• 
Aom C*«erffr, 13 \X. F... ft., 1? (1870). 

C 31 BmoU y. 13 Q. II , 8 in{l 845 )- 

(S) <!ee P. y. /ft-fJful, 7 A . 315 . 397 
“The objeetfon to levlinff <ioe*tloti» I* 
they ore »b«olutfly illefal. hut only tf-'f 
•re BoWr," j-ee Pethertin, C, J« 

(7) T.ylnr, Et.. { 1404. «, 142. 

tat B >■> V.. I 
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tlie bankruptcy list and would appear in the next Gazette,” n witness who 
had only proved the first two expressions was allowed to be asked, “ Was any* 
thing said about the Gazette ?”(l) Upon a similar principle the Court will 
sometimes allow a pointed or leading question to be put to a witness of tender 
years whose attention cannot otherwise be cnllwl to the matter under investi- 
gation (2) 

, (d). CompUcalCil vinUers . — The rule will also be relaxed where the in- 

ability of a witness to answer questions put in the regular wo)’ arises from the 
complicated nature of the matter ns to which ho is interrogated (3) 

The above instances are mentioned as those in w htch the rule is generally 
and commonly relaxed, but it will be remembered that the Court has a wide 
discretion to allow leading questions, not only m these but in any other cases 
in which justice or convenience requires that they should be put As already 
observed, very unfounded objections are constantlj’ taken on tliis ground. In 
the case undermentioned, -in which it was held that pnmd facie evidence of a 
partnership hashing been given, the declaration of one partner is evidence 
against another partner , a witness, called to prove that and B were partners, 
was asked whether A had interfered in the business of B, and it was held not 
to be a leading question, Lord Ellcnborough observing as follows “ I wish that 
objections to questions as leading might be a little better considered before they 
are made It ts vccessary to a certain extent to lead the mind of the witness to the 
subject of enquiry. In general no objections are more frivolous than those 
which are made to questions as leading ones "(A) 

As soon as the witness has been conducted to the material portion of hts 
examination, as soon as the time and place of the scene of action have been 
fixed, “it is generally the easiest course, to desire the witness to give his own 
account of the matter, making him omit, ns he goes along, an account of what 
he liad heard from others, which he always 8uppo^e8 to be quite as material 
as that which he himself liaa seen If a vulgar, ignorant witness be not allow- 
ed to tell Ills story in lus ow’n way, he becomes embarrassed and confused, and 
mixes up distinct brandies of his testimony He always takes it fop granted 
that the Court and the Jury know as much of the matter as he does himself, be- 
cause it has been the common topic of conversation in his ow’ii neighbourhood , 
and, therefore, his attention cannot easily be drawn so as to answer particular 
questions, without putting them in the most direct form It is difficult, there- 
fore, to extract the important parts of Ins evidence piecemeal , but if his atten- 
tion be first drawn to the transaction by asking him when and where it hap- 
pened, and he be told to describe it from the lieginning, he will generally pro- 
< eed in lus ow n w'ay to detail all the facts in the onlcr of time (5) So also Mr 
Alison saysfC) — ” It is often a convenient way of examining to ask a witness 
whether such a thing was said or done, because the thing mentioned aids his 
recollection, and brings him to that state of the proceeding on w Inch it is desired 
that he should dilate But this is not always fair, and wlien nny subject is 
approached on which his evidence is expected to be really important, the pro- 
per course is to ask him wliat was done, or what was said, or to tell lus own story, 
in this way, also, if the witness is at all intelligent, a more consistent and 
intelligible statement will generally be got than by putting separate questions; 
for t lie witnesses genoralfy think over the subjects on which thev are to be ex- 
amined in criminal caves so often, or they have narrated them so frequently 
to others, that thev go on much more fluentiv and distinctly, when allowed to 


(1) T. Aiirrf.irj, 1 StarL., 81 . IW. 

Kt.. ! 611 . 

Cl T«»lorET..J nos. 

(3) lV*t, Kr., I 615 


14) .VtrWlf T. J SUrk. R.. 81. 

(5) Stvrk, Ef., 167. 

(6) prarti-e of Cnoita&l Law, ScolUnd, 

51S. 
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follow the current of their o\vn ideas, than when they are at every moment 
interrupted or diverted by the examining counsel.” 

Orosa era It has always been an admitted rule that leading questions may in general 

mination. asked in cross-exaraination. But there are some circumstances in which’ 
leading questions ought not to be put even in cross-examination. For though 
leading questions may (perhaps in England and certainly under the terms of 
this section) in strictness be put in cross-examination, whether the witness be 
favourable to the cross-examiner or not, yet where a vehement desire is be- 
trayed to serve the interrogator, it is certainly improper and greatly lessens 
the value of the evidence to put the very words into the mouth of the vitness 
which he is expected to echo back.(l) It is also to be remembered that ques- 
tions which assume facts to have been proved, which have not been proved, 
or that particular answers have been given, which have not been given, will 
not, as being an attempt to mislead the witness, be at any time, or on any 
examination, pcrmittcd.(2) 

Evidence os 144. Any witness may be asked, whilst tinder oxamina- 
In writing, tion, wbcthcT any contract, grant or other disposition of property 
as to which ho is giving evidence was not contained in a docu* 
ment, and if he says that it was, or if he is about to make any 
statement as to the contents of any document, which, in the 
opinion of the Ckiurt, ought to bo produced, tlie adverse party 
may object to such evidence being given until such document 
is produced, or until facts have been proved which entitle 
the party who called the witness to give secondary evidence 
of it. 

Explanation . — A witness may give oral evidence of state- 
ments made by other persoi^ about the contents of documents 
if such statements are m tliomselves relevant facts. 


UUtslration. 

Tho question is, wlicther A assaulted B. 

C deposes that ho heard ^jsay to D — * D wrote a letter occusing me of theft, sno 

I uilllio revenged on him.’ TliU atatement is relevant, as showing /I’s motive for 

tlio assault, and •videnco may be given of it. though no other evidence Is given about 
tho letter. 


Principle — 5ev Note, ■post. 

a.3{"ZJoc«men/.”) as. 01, 02 [Exclusion of oral 

a. 3 (*' Cot/rf.”} in ease of documents) 


Matters In 
writing. 


COMMENTARY. 


This section merely points out the manner in uhich tlw provisions 
tion# f 1 and 92, ante, n-s to the exclusion of oral by documentary cvidenco may 


(a T.,W. K... II N'”- 

■. ns, ■»//, Uiiftnofr, Kf.. I 


(t) rtili-ea ‘ . Set TA. *1?. S Taylor. 

Rr..|inJ. 
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be enforced by the parties to tUe 8uit.(l) If the adverse patty do not object 
i : ' ’ ' riminaJ trials, (2) to prevent [and Jje may also in 

duction of in^mtssible evidence notwithstand- 


145. A 'witness may bo cross-examined as to Previous 
statements made by him in writing or reduced into writing, 
and relevant to matters in question, (5) without such uTiting in wmlSg- 
being shown to him, or being proved ; but if it is intended to 
contradict him by the writing, bis attention must, before the 
■writing can be proved, be called to those parts of it which are to 
be used for the purpose of contradicting him. 

Principle — The furnishing of a test by which the memory and integrity 
of a witness can be tried. Sec Note, post. 

s. 155> Cn. (3) (PrciiouJ ttrhal slatemenl^.) 

Taylor, Ev., §§ 1140-1451 ; Wharton. Ev.. §§ 531, 08. 

COMMENTARY. 

This rule is in the nature of an exception to the general principle forbid- Previoui 
dJDg a]] use ol the contents of a written jnstruroent unti) the mstrument 
be produced The section re-enacts the provisions of Act II of 1855,(6) and is 
nearly the same as section 24 of the Common Law Procedure Act of 1854,(7) 
which altered the rule laid down in TAe (?iieen’« C(m<',( 8) namelj\ that the cross- 
examining party '^as obliged, when the statement was in writing, to show it 
to the witness and afterwards put it in as his own evidence ; a rule which it has 
been remarl<ed(9) excluded one of the best tests by which the memory and 
integrity of a witness can be tried, it being clear that if the object of the cross- 
examination was to test the witness’s raemorj’ this would be entirely frustrat- 
ed by reading out the document to him before asking Jiim any question about it. 

The section says — “may be crojs-ciowincrf.’’ A witness when under 
ejLumination-in-chief before the Court of Session should not have his atten- 
tion directed to his deposition before the Magistrate (10) The section does not 
say that the wnting must be shown before the cross-examination, but that if it 
is intended to put in such writing to contradict a witness, his attention must bo 
called to those parts which arc to be used for the purpose of so contradicting 
him. That is, not that he is to be allowed to study his former statement and 
frame his answers accordingly, but that, if his answers have differed from his 
previous statements reduced to writing, and the contradiction is intended to 
be used as eudence in the case, the witness must be allowed an opportunity of 

roctauvd tfc.- following prOTi»o. ri!. *" l“ro. 

T-ilrd th&t It thftU coiDprtmt for tbe 

Jadg^. at anj tioir duriag thr trial, tu rrr^aire 
tli« {•rodortira e( the stnliae (or hit mtpectiOR, 
and hr mar thrrrofira makr (orh ptr cf it lor 
tbe ** think ft.” 

TW pronto, Ubeverer, totatastiatlr rootainfd 
la a. If S. poH . Fi>.U. Er.. C37 

(8) • B * Jk, CSd. 

(9) Tarlor, Er , 1 1147. 

(10) K T. CUa^tr, IS W. I! , O . IS 

(ISW). 


(1) Cunninjthatn, Er., note to i 1*1. tee 
n« Q-ien't C<ue. B ft n.. 907. 

(2) Cr. Pr Co>le, * SOS. 

(3) T. aalr. pp ISO, 131. 

It) rifVl. Fr . 637. 

(S) 5t« (or a reornt example (Vitaltl <7<T-«ra- 
</r.. C<>., Ld. T. .Vara.iiaU Clan. SS S( , 
1S3, JIO (ISOl). 

(«) See X. T. Kam CAurndfr. IS IV. R.. CV., 18 
(1870) : Tallfya Re. r. r«p«« Kctr. 15 tV. R.. 
Cr , 73 (1871). 

(7) 17 ft 18 \‘ie.. Cap 175, vbk-h, boirrTer, 
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pxpifttriiiig or rfconcilms ?tnttmpnt», if lie can do }.o ; and i{ thi^ oppor- 
tunity m not t'h^n to him th^ nmtradictory writing cannot itc pfami on 
tlir record a» pvidenre {1) Thr previous atatemont must lie reallv tliO'e of 
the fio vhorc A «as empIo>rd hy /{ to write up /!> anount-l>ooV«, 

// furnistiiiig liim with tlio nowviry information citlicr omlly or from loow 
mcmorrtnda, it «fls leldthat the entnes ?o mado couM not lie given in eridfmv 
to contrndict ns previous statements ninde Vu' him in writing, the 5t)itp* 
ments being really made not by A but by It, umfer whose instructions .1 had 
written tliem (2) 

The fectwn nppiies to Imtli trintinal nnd ciril eases; nnd its provirieii' 
arc therefore applicable at friftls fa-forc the Court of .Session to denosjttnfis 
Inhen before tlie rominitting Magistrate .{3) In tlic undermentioned cn-eft) 
one of the witnesses for the prorecution was ashed if he had made a certain 
etftlement before the Magistrate ; liut Wibon, ,1 , Itld that it was unnpre'-«arj 
to ask this fjtiestion, as the deposetions showed what the iritne®s had f.iid I'eforc 
the Mngisirnip and added that the ntfefttJon of the jury might be ralM to 
differemcs in the witness’^ statement without putting tit liis previous ilcro«.iti(>ii. 
Hut the lorreitnessof this rulinR has Wen doubtediri) nnd recently o%crnifed.(6} 
It Wing /ifl/i that tf it is intended to contradict n «i(ne.«,s by hi.* ptxriMti* depo- 
Hiljons, siu h passages of it «s are used lor this purpose should W put to the wit* 
ness and tendered m rvidcme. though this {7) ns Im-s Wen nlrcady pointed nut. 
was WM b% the Crtbuttrt »*nd Tlombay High Courts under tlie Ctulc of IS;?! to 
g»e to the pro»e<inor no fight of repfv The Judge htfn«eJf ehould ronipire 
the stiitemrnts of the wunes..rs reiordeil by Ihe Magistrate with the eyidence 
of the s.atjjp witnesses at the Sessions, with a \ncw to piitqiiestionsiiicro's-ew* 
nutintion, the nnswers to wimh may perhaps clear up discrep.anries of pivrif'h 
eliut fans f.ivo(ir.ihfe to the pri^otiepi (fl} A Judge is bound to put 
witnesses tthnni he proposes lo lontmdKt liy their statements made Wfore 
the committing Magistrate, the whole or such portion of their depositions as I.e 
intends to rclj upon in his deetsion. eo ns to affonl them an opportunity of er* 
pfaining their meaning nr ilenttng that they had made any fluch atatemeut*. 
and f« forth (‘J) ‘ The depositions taken by the committing Magistrate are 

always “cnt up and arc with thr Sessions .bislgc during thn trial. _7he accuses 
can. if be wishes, Ivrtse a ropy of thr-e depositions (fO) ffe at hb cnun«e« oe 
pjcfldrr inn therefore infori/i himself of what the uilnes^cs wild Wfore the Ma- 
gistrate, nml IS in a position to tpiestion any witness who varies in the *' 
WMiofi from his former etateiiient The SesKsions .ludge ought, if asWd, to 
nIioH the onginnJ deposition to W used for this purpose. Where the 
Judge hjm*rJf notn ed the d»«rrepnnrv, and jt was materia], there ran W » t e 
doubt that in «stt«g the onglnnl deposition for the wime purpose lnm«c" W 
would W neiing wliollv within the ecopc of liis duty iw indicated i’)',, IT, 
fionr of the Kudente Act wnd of the Co<fe of Criminal Procedure, (ii) ,* 
thoueh preMous Matements made by witnesses may W u«ed under this 
for the purjinse of cnntmduttng ?iatement» ma<le by them fubse^uenfly a ^ 
(rial of nn arcu-ed person. iWv cannot, if they have Wen mncle m the 
of the flecused, W treate#} as independent ei idenee of his guilt or mrtoeen . 


(11 r.H'r* f''> s •' " *' 

o . r'. ri 

(?1 jr»Sflf»iUir T. T*» Ms. 

« d ir. r„ . ♦ n , .s:«i (Isko 
m »ll, fr., «11 

(1) ir. s. //so ft r. t, tt^s-^Misso) 
(J1 Tk-V!, r».. ftia 

(0} J? ». iJ c*,wi*rs • c.'^* 

-V.. «t. r. r. 


(V l{- t. "• f- *'* • 

ISM). 

IS} ft T. /«• esi«*,r -t 

i»»> .«// rv. i>. fets, •- 
III) rw-n, r».. ft*e. /r«p‘— _ 
. Aritti tl. I*. >■••• '* 
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nor will section 288 oi tlic Criminal Procedure Code avail anything for this 
purpose.fl) 

In England the settled practice in Criminal Courts is now as follows : A 
witness may be cross-examined as to what he said before the Jlagistrate, the 
Counsel cross-examining may show the witness the deposition and ask him 
whether he still adheres to the statement he made, without the Counsel reading 
the deposition or putting it in c\*idcncc, hut he is then bound by the answer of 
the witness unless the deposition is put in to contradict him, and it is not ad- 
missible to state that the deposition docs contradict him unless if is so put in (2) 

A pohce-ofiicer cannot by inserting in the special diary statements svhich 
can only have boon made to him under section 161 of the Criminal Procedure 
Code, protect such statements from being used in the ivay that the law allows, 
e g , under sections 145 and 159 of this Act (3) “ If a police-diary is used by 
the officer who made it to refresh his memory, or if the Court uses it for the pur- 
pose of contradicting such police-officer, the provisions of section 161 or 145 
of this Act, as the case may he, shall apply-(4) 

If the special diary is used by tbe Court to contradict the police-officer who 
made it, the accused person or his agent has a right to see that portion of the 
diarj' which has been referred to for this purpose. That is to say, the parti- 
cular entry which has been referred to and so much of the diary as is necessary 
to the full understanding of the particular entiy' so made but no moie.fS) 

The Act is silent upon the case where the document has been lost or des- 
troyed, and upon the question whether in these or in any other cases a copy 
cai^ he used instead of the originals It has, however, been stated that in such 
■ " ” ' '' ' ' ' the contents of the p.'ijx'T, not- 

werc material to the issue, he 
evidence In sucli a case the 
cross-examining party may interpose evidence out of his turn to prove the 
events such as loss, &c , relating to the document and to furnish secondary 
evidence thereof (G) 

The section only relates to previous statements made in. or reduced into, 
icTiling. If, however, the previous statement has been verbal and not reduced 
to writing, it may also be proved to impeach the witness’s credit if such former 
statement he inconsistent with any part of the witness’s eridence which is 
liable to be contradicted (7) The Act makes no express provision to the effect 
that the witness’s attention must first be drawn to the previous TCrbal state- 
ment and the witness asked whether lie made such a statement before his credit 
can be impeached by independent evidence i but there can be little doubt that 
hero also circumstances of such previous statement, sufficient to designate the 
particular occasion, ought to be mentioned to the witness and he ought to be 
asked whether or not he made such a stnteroent.(8) 

“ The decisions upon the question, whether or not a party is entitled to In«*ectloa 
see a document which has been shown to one of his witnesses while under cross- 
examination by his opponent, are somewhat conflicting On the whole, how- 
ever, the practice seems to be, that if tbe cross-examining Counsel, after putting 

flj ltifiiNrfrf.il T TJ . 23 C , Sfll (18'lS). •itopolicr.UurirN. A t rforf^ S />h, 1 P. W V. 

(2) n. » A, try. 1866. 4 F. 4 V . 064 An 129 (tSOTl 

ITnylf, 1866. 4 F. * F.. 067 . T»Tlor. ]; 1410- (6) Tarlor. Kr.. | 1417 

l*'e 171 S. 1S3 rl 131. 

(3) S«,ri, r. A . 20 P.. 642.618 I8» FkU.Et .641.642 .f»T.»lor. E».. 1 1451, 

«mu«, A T. 19 .\..300 (18971 F R ■»«! t ir^/. 3 1*. * D.. 457. ntfte 

r»narrj«H* *nd Aikn.Nn, JJ . rfi*»f«J J . »»iJ. “ 1 likp Ihr broad ml** th»t 

(1) Cr. Pr Cd.!e, a. 172 : and a.*r Otfrfaa 0«:i vhni tm oran To eTNlmr^ of a 

». A (10061. 31 Cal , 1023. drrlarataiD, miif too aball aiV hiio 

(5) R T. J/ .V..3'yi(l897> frr ala* »hTtk*r tttt oW .orb 
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QueatlooB 
lawful In 
crofs ez- 
amlnattoiu 


Wb«a wit- 
ness to be 
eompellea 
to answer 


Court to de 
cl<iewbeQ 
questions 
snaUbe aslt 
eaftnU 
when wit 
ness com- 
to 

answer. 


a paper into the hands ot a witness, merely asks liitneome question as to its gene- 
ral nature or identity, his adversary will Lave no right to see the document; 
but that if the paper be used for the purpose of refresliing the memory of t!ic 
witness, or if any questions be put respecting its contents, or os to the hand- 
writing in which it is written, a sight of it may then be demanded by the 
opposite Counsel. But such opposing Counsel has no right to read such a 
document tlirough, or to comment upon its contents, till so used or put in by 
the cross-examining coanscl.”{l) 

146. When a ivitnoss is cros3-Gx<aniinod he may, in addi- 
tion to tlio questions heromboforo referred to, bo ashed any ques- 
tions u’hicli tend — 

(1) to tost Ids voracity ; 

(2) to discover who ho is and what is his position in 

life ; or 

(3) to &iiako his credit, by injuring his character, al- 

tliough the answer to sucli questions might tend 
directly or indirectly to criminate him or might 
oxposo or tend directly or indirectly to expose him 
to a penalty or forfeiturc.(2) 

147. If any such question relates to a matter relevant 
to the suit or proceeding, (3) the provisions of section 132 slmll 
apply thereto. (4) 

148. If any sucli question ro!atc.s to a matter not relevant 
to the suit or proceeding, except in so far as it affects the credit 
‘of the witness by injuring his character, the Court shall decide 
whether or not tlio witne.ss shall bo compollod(5) to answer it. 
and may, if it tliinks fit, warn the witness that ho is not obligca 
to answer it. In exorcising its discretion, tlie Court shn* 
have regard to tho folIoAving consideration^ :(C) 

(1) such questions are proper if they aro of such a nature 

tliat tho tnith of tho imputation convoyed b) 
them would seriously affect the ojdnion of tjto 
Court as to tho credibility of tho witness on t lO 
matter to which lie testifies : 

(2) such questions are improper if tlic imputation ‘ 

they convoy relates to matters so remote in tun 
or of such A character tlmt tJio tnith of the mipiu* 
ation would not nfloct, or would affect m a sUg ‘ 


ti) .Sf *• lo »n'«nla* *• II" * 

C, 38*, 

IS) H.* U. r. Cojul *» I- '* 


(tj Taylor. !>.. { Mi? 

(2) Soc P. ». !*««-. 5 M . S71, 57« 

(U't’U. 

(J| Thl« Uo ttm* l« » 
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degreo, the opinion of the Court as to the credibility 
of the ■mtness on the matter to ■^’hich he testifies : 

(3) such questions are improper if there is a great dis- 

proportion betiveen tho importance of the imputa- 
tion made against the witnesses character and the 
importance of his evidence : , 

(4) tho Court may, if it secs fit, draw, from the nit- / 

ness's refusal to answer, the interference that the [ 
answer if given would be unfavourable. ; 

Principle — Tlie credibibty of the witness is always in issue, it being neces- 
sa^ to ascertain the value and weight to be attached to the niedta through 
which the proof is presented to the Court. But at the same time it is neces- 
sary to protect the witness against improper cross-examination. 

ss. 137, 13S (Crut-eraminalion.) s, 3 (“Co«f/.”) 

8 . 132 (Ineriminatinj qutitinM.) n. 165. pROV. 2 (This seehon u binding 

upnn Jvdge.) 

0. R. 36, 38 s Tajlor, Ev, fS 1420, 1427,1426, 1427, 1445, 1450— 1462 ; Piupson, 
Ev., 3rd Ed., 155—158 ; Itarkby Ev . 106, 107 ; Norton, Ev., 328 ; Pieid, Ev., 644 ; 
Taylor, Er., |§ 1460—1467. 


COMMENTARY. 

Sections 132, 14G — 148, together embrace the whole range of questions Q^Mtiona In 
which can properly be address^ to a witness.(l) The words >n section 146 ero8»^*ami- 
“in addition to, d-e refer to the second paragraph of section 138,“ * 
ante. In addition then to the questions which may be asked m cross- 
examination under the provisions of section 138, a witness may be 
further asked the questions mentioned in section 14G, which latter 
section extends the power of cross-examination far beyond the limits of 
section 138, which in terms confines the cross-examination to relevant 
facts, including, of course, facts in issue 77ie language of section 146, 
coupled with that of sections 138—147, makes it appear as if the “ additional 
facts spoken of in section 140 were considered as not relevant.*’ But of 
course this cannot be the case. As is indicated in section 148, these facts are 
relevant as tending to show how far the witness is trustworthy , and the 
only object of classing these facts apart from other relevant facts is in order 
that special rules may be laid down as to when they may be contradicted and 
when a witness mar be compelled to answer them.(2) The questions which 
may l>e put under the pro\nsion.s of section 146 may relate to matters which are 
either dtrcellg relevant to the suit or releTant only as affecting the credibility 
of the witness. As a general rule, all questions as to facts relevant m the first- 
mentioned sense must be answered whether or not the answer will criminate 
the witness(3) and evidence will be admissible to ronfradirt his answers. If, 
on the other hand, the facts to which the questions relate are relevant only as 


(l) ir. >, D..**, 3 IT • 371. (ISSI,. or it b-t tr frlrrft&t tiic 

V&rWbT. Er , loe. Nonr but rrWi oat imut, at ia tbr rair of focti rel4tai- to thr rK . .. 
raa Ic a.knl . bat rrVruirT of a artrr of a vitarrr, «b>ch xrr aloari rclrraat. 
to«-(oVl ibarortrr ; it m»y br dirrotlr rrlf-raat Xorton. E».. 3tS. 
b It* brartn; cn Ikr rrrr mriit* cf tkr “ I*) *5^ * *-• 



Qir^snoKS IX cross-esajuxattox. 


[ss, 14e~14S.l 


tecdtns to impeach tli? witness's credit, it Ue* in the discretion of the Coart to 
compel the witness to attswer or not. deaUngr with the matter not cnder the 
rule coataiued in section 132 but tmder the pcorisions of sections 146 — 
Emdcttce insach a case will not be admissible to contradict the answer when 
pireo, unless in the case pronded for bv the rxccftion^ to t-eciion 155, j-o#.', 

Xo <jttestion respecting any fact irrefevant to the issue can be put to a wit- 
ness for the me”? purpose of contradicting him, it being only with reganl tc 
relevant matters, that a entness can be contradicted by proof of prewns state- 
ments inconsistent with any pan of hjs eridence.fl) The provisions of sections 
J4S — loO, 153. are restricted to »jue?tioii3 relating to facts which are relerast 
only in so f.ir as they affect the credit of the witness by irfunr^ h's r^cnctrr, 
whereas some of the additional questions eonmerated in section 14t> do not 
necessarily suesrest any imputation on the witness’s character. Xcvcrth^Iey. 
it is believed to have been the loteotion of the Act, as ato the praetire, to 
consider all the questions covered by section 14<> to be governed by th* 
pronsioD' of >ectloo.^ 146—150 and 153*(2) 

Section together with sections 14l>— 152. was designed to protect th» 
witness agam^t improper i ros.«-eiaminatioa Iv. Section# 146, 14?. 

are a.< binding upon the Judge as upon the pa«iest,(4l I’nder the fir>t-E*n- 
tioned section, when a question is relevant onlyas affectinff errdit the Court ho* 
a discretion (for the eservisc of which certain rules are laid down) a* to com- 
pelling an answer . and section 1 >5. fo#.*. enacts that where sueba question fca.s 
been answered the u-^ua! rule os to the inadjni.<sihiliiy of evidence to contra- 
dict answer* to irrelevant questions shall apply save and except in twocas«: 
but that if the witness, answer* faL<elr he may aftcrw.'infs I'e charged with 
pmna faL-e evidence 

rndcr the firsi and second clau-es of section 146. the fact asked must he 
•uch &» if true would really and senou<ly aCect the cfniS/Uitj of the vritr.e.« on 
tf.r metier tn i'hieh it Ustifie* The abuse of eaairination against wHeh the-e 
« Liases are directed i# ilIu<fTated by the incident in the ’nchbome case, where 
.-i witness an elderfy nun who w.ts called to disprove the identity of the el.^- 
•int with the real Koget Tichborce. was rno^t irnproperlr asked in cross-eiamina' 
tion whether in early life he bad not had an intrigue with a married wetnaa. 
Questions respevimg alleged irapropnelies of conduct, which fnratjh no r«l 
ground for av»uniiog that a witness who could Ije guilty of them would not^re 
a man of veracitv. -should W checked { >i '* If a woman.” say? Sir J. f- 
in hi« frrrrraS 1 !<•«• o/ (Ae Cnmi^nl Ltnf «*/ Ef<j*nr'i, ” pro'^ecated a man for 
picking h*r pocket it would be tnonstrou* to enquire whether she had no*, w 
an illeptini-ate thilj ten rrars I'cfore. though circumstances exi-t whica 

might render such an enquiry cereN«arv " For m-taace sh** might owe a gru'-g* 
to the person against whom the charge was brought on account of cirrum^ta"- 
ces coRr.ecte<l with such a lcans.sctioti, and havT invented the chanre for t* 
rea«on.(C) .\ Msgi-trate. it w.\« held, shock! have dU.alloweil upon the pnncip^'e 
cml'tyiicd in this wtion. a question as to previous conviction thirty year? 
pnt to an intende,! sarrtv on the cround that it reLiie«l to m.stier so reiro e i . 


IS ISS. lit. »C. '5’ 

i:< tr»rtl-r. En, I'*'. 

<5i u *» 

1.1 *, ti-. "if t*-*. • *ffhrr *{ hi* Bvn 

ec brm* Vr li* CVsrt. 
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time tliat it oupht not to influence Ms decision as to the fitness of such surety.(I) 

“ Where the facts which form the subject of the question are comparatively 
recent, they are more important as bearing upon the moral principles of the 
witness than when they are of remote date, because a man may reform and be- 
come in later years incapable of conduct to which in earlier life he was prone. 

The interest of justice can seldom require that the errors of a in.an’s life Jong 
since repented of, and forgiven by tbe community, should be recalled to remem- 
brance at the pleasure of any future litigant.**(2) 

Third Clause declares it to be improper to make serious accusations against 
a witness who is called to prove some comparatively unimportant fact in the 
ca«e. With reference to the fourth Clause, tend lUustmlion (Ii). section 114, 
ante, and also the other matter which in.ay be considered in connection nith the 
same Illustration. It has been sometimes stated that if witness declines to 
answer, no inference at the truth of the fact can he drawn from this. But this 
general statement is open to question It is going too far to say that the guilt 
of the witness mu«t he implied from his silence, but it is in consonance with 
justice and reason that the Court should (as it indeed can scarcely help doing), 
consider that circumstance, as well as every other, when deciding on the credit 
doe to the witness.(3) 

Where a party gave evidence in his own case, it was held by a majority of 
two out of three Judges that he might be asked, on cross-examination, with a 
riew of testing his credit, whether an action had not previously been brought 
against him in respect of a similar claim, upon which he had given evidence, 
and the verdict of the jurv was notwithstaDdingagajnst him. and thi«, without 
producing the record of the proceedings in the previous ease.(4) 

But though as was done in the case last mentioned, evidence mav be given 
of faeis, as that the witness has brought or defended actions which have been 
dismissed or decreed against him , that the witness ga^e his eMdence in such 
actions, that he made false charges and so forth: yet evidence of- the parti- 
cular opinion formed by a Judge m another case of the credit to be attached 
to the testimony of a witness who is cross-examineil m a subsequent tri.nl, is 
inadmissible (h) 

Ko weight ought to be attached to the evidence of n wltne«^, who himself 
deposes to his own tutpitude.(G) 

149. No such question as is referred to in section 
ought to be asked unless the person asking it has reasonable 
grounds for thinking that the imputation v,hich it conveys, is 
well founded. * 


Ulurtrahons 

(<>) A barrister is instructed by nn stlomey or vakil that an iiujiortant witnr-.a is a 
Tins b a reasonable ground for askiDc the witness whether he u a dAk&it. 

(&) A pleader b inforiued by a person m Court that an important witness u a 
d^k&it ; the informant, on being questioned by the pleader, pnes satL-ifactory reasons 
for hbstatement. ThU is rrasonsl'le pround for a«kinc the witness whether he b a 
dkk^it. 

{t| T f7i,fam M t . 3TI (IWIi. 

•t p. S7l 

tJ) T»\lof, E».. f MO' 

(Jl T.sler, Tv.. { M«r. 

(4) II, urn,, r. Ltltr. 31 U J . C I* . 36rt 
l-S) Ib re 4 C. W. \ 


<--4, fotlMriBC t «(4rrf/i/r. t.. I!., i 

C I* t) . 33, and ■l»tiB(uiil>uit //>••••■ t. 

Lt,ln, BBprt. 

<«) Aaf. riBif'fB T Al.t • It. U I*,.. 

Sill, arc iistp). b c . 15 w. r... 1*. c.. i:. 
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{c) A witncsa, o{ whom nothins whatovor i* known, is asked at r.'indom whether he 
Is (I.VkMt. There arc hero no reasonahio grounds for tho <]uestion. 

(ri) A wit ne.ss, of whom nothing whalcver Is knonm, being questioned as to his mode 
of iifo nnd jne.sns of living, gives nnsstUfaetorj' nitswers. This may I* a reasonahio 
ground for asking iiinj if he is n OAkiU. 


ofeo^rt^ 150. If tho Court is of opinion that any such question 
qw*uVn ^vas asked without. rc.asonablo ground, it may, if it was asked by 
without***^ auy barrister, pleader, vakil or attorney, report the circimi- 
srSuncTs^** stances of tlic case to tho High Court or other authority to 
which such barrister, jdeadcr, vakil or attonioy is subject in 
tho oxorriso of his profession. 


Inrtftrftnt 

nndRcftn 

ctalQun 

questlona. 


151. The Court may forbid anv questions or inquiries 
which it regards as indecent or sc.and.alons, althougli such ques- 
tions or inquiries may have .some bearing on tho questions before 
the Court, unles^s they relate to facts in issue, or to matters neccs* 
."ary to he known in order to determine wlictlier or not t)io facts 
m i«sne existed. 


152. The Court siiall forbid any question winch apjicars 
iSy.*'' be intended to m.sult or annoy, *or whicli, though proper 

in itself, appear.^ to tbo Court needlessly ofTensivo in form. 

Prlnciplo - i>(r Xotc. 

*• US {Que^hitn* ufffthng rmlti.) k 3 (“J'flf/ »« ifmt.") 

«. 3 (" < 8. 1G5 (Qw.^Iions i)y 

.M<»rkhv. h'.y . U)?. .StejU.. IV.. KO; Tnvlor, Kv., § IM9} rowfl). Vs, 

I.'*.*!. l.Vi , «ml iw anninritsc^ cHrtl in Nm wwtion, nnil in wtion J3S, a"lt, 

OOMMBNTART. 

Qnmtiona 14!'— }r>2 togvihnr with section H6, enff, wen* jiitemlyl to 

vvAminn ttgnin^t improjicr vrw«<-vxmn»nntion — n protection 

tion very mmh mpiiml It h is howevvr. lieen Paul that the pn>leclinn atTonled hf 

"ection Us !< not \erv rnevtiial, l>ec.iu<e nn innocent ihah will l'_e 
answer the ipio-tum, and onewlw h guiltywill by n claim for protection ne.iny 
ronfe^i lin gmlt. and tint the threau*' contained in peclions 141', I'A , 
carrv the matter miu h further fl) The<e latter sertton^ were suli^titidtHl Y''*' 
the I'ill was in committee for certain other .•wctlons in the original ilrnft to 
much objection wn^ taken niid the di-c««Mon with reference to which will *" 
found in the I’roceeilinp^ in Council (2) Pi>eakinp of the iuih-tituteil 
including section* 140 — 8ir J. T. Stephen paid: — “The object of the* 
section* i« to liy down in the mci^t distinct manner the duty of t.'oim*''* 
gmde* in examining wjtnew* with a view to ph.iking their c^lU by d.iinsg»n|. 
tlieir chtriirter. I tru<t that tliia explicit jf.ateinent of the principle*, 

' tn if»rV».v. Fr . ItC, J«, in M* ef''"' •• *•'*"*''' Y, 

{Jl .v,» o( |p,» C<Nt»n). Itf*» X. U*M . ?* (I***!' A» le _ 

to Ue e/ /pJ-e. >ak St»nh lenl rf >h» j'iItIV'ci- ef ir**’’'**'^''* *"’ * ^ 
l«tJ, rp ?3T. rtS W a*, *»» •». IlS •..r A. ». ^ '*'■ 

ISO. » «n*y t- pWrT»Lllh«i U , O.. MJ— 
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sufficient 
on many 
their sub- 
stance is concerned, speak for themselves, and that they will be admitted to 
be sound by all honourable advocates and by the public.” Section 165, fost, 
further prohibits the Judge himself from asking any question which it would be 
improper for any other person to ask under section 148 or 149. But whatever 
doubts there may be as to the efficacy of sections 148 — 150, sections 151 and 152 
ought to prove effectual. For in cases where it will be, for the reasons men- 
tioned, of little use for the witness to decline to answer, the Judge may at once 
interpose and stop the question (1) With reference to section 151, it may be 
observed that ‘ ‘ indecency of evidence is no objection to its being received where 
it is necessary to the decision of a civil or a criminal right ”(2) The Court 
cannot forbid indecent or scandalous questions if they relate to facts in issue, {3) 
or to matters necessary to be known in order to determine whether or 
not the facts in issue existed. If they have, however, merely some hearing 
on the question before the Court, the latter has a discretion and may 
forbid them. Where a question is intended to insult or annoy or though 
proper m itself, appears to the Court needlessly offensive in form, the Court 
must mterpose for the protection of the witness. See as to this Notes to 
5. 128, ante. 


153. When a witness has been asked and has answered 
any question which is relevant to the inquiry only in so far astocontra®.'® 
it tends to shake his credit by injuring his character, no evidence awerWe 
shall ho given to contradict him ; but, if he answers falsely, he?Mtia|“* 
may afterwards be charged with giving false evidence. veracity 

Exception 1. — If a witness is asked whether he has been 
previously convicted of any crime and denies it, evidence may 
bo given of his previous conviction.(4) 

^ Exception 2. — ^If a witness is asked any question tending 
to impeach his impartiality and answers it by denying the facts 
suggested, he may be contradicted.fS) 

Illasiraltons, 

(a) A claim against an undert^titer Is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had not made a fraudn- 
lent claim. Ho denies it. 

Evidence is offered to show tiiat he did make such a claim. 

The evidence is inadmissible. 

(li) A witness h asked whether be was not dismissed from a sitnation for dis- 
honesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. ' 

The evidence is not admissible. 


(c) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he liimself was not on that day at Calcutta. He denies it. 
Evidence is oflered to show that A was on that day at Calcutta. 


(8) Rosario v. trngt**, 18 B.. 468, 4T0 (1893). ’ ** 
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The evidence admissive, iiot as eantradJcting .4 on a (act whlcli affects bis 
credit, but as contradictmg tbe alleged fact that H w-as seen on tlie day in 
question, in Laiiore.{l) 

In each of these cases the witness might, if bis denial nas fnise, he ciiarged wit)i 
gmng false evidence. * 

{</) .4 ii asked whether has family lias not had « blood feud nitb {lie family of J? 
against whom iie gives evidence- He denies jf He may lieooRtradiefed on the ground 
that the question tends to impeach lits imparttehtj'. 

Principle —The reason of this rule, winch restricts the right to give evi- 
dence in contradu tvon, is that it is an object of primary importance to confine 
the attention of tlie Court as much as possible to the specific issues. Without 
some rule so many coUatcrai questions of fact might be raised in the course of a 
long trial that the specific questions to be determined might he lost sight of and 
the trial itself inordinately lengthened (2) The exceptions refer to two mat- 
ters wJuch are easily susceptible of proof and are so impottant aa to strike at 
the very proof of the witness's trustworthiness, while no great expenditure of 
tmie need be involved in ascertaining how the facts stand (3) 
s l46 (^Me^ttune to eredil.) 

Tiylor. Ev , 1430, 1437, 1430. 1440—1442, 1444, 1400 , Stewart Repalie’e Uw 

of Witness, 204 —210 . Markby. Kv , 108, Itoscoe, K.-P Er., 182; Steph. Dljj., Art. 

430 , Jloscor, Or. Ev . t)0, 91, Xorton. Ev , 332. 

COMMENTARY. 

axeitjrtou Where a f.ut which is relevant as having a direct bearing on the issue U 
?o contra*” denied by i\ \sitne'<s. it may of course be proved wfiunffc, and hfs nnswM way thus 
diet be contradicted bv independent evidence (4} So the statement of ft witness 

for the drfeni e that a witness for the prosecution was at a particular place at 
.1 p.iTiicular time and t ousequently cou/d not then have been at fioother plat®* 
wlirrc the latter states he nas and *avv the accused person, is properly admis- 
sible in evident c. even though the witness for the pi-osaciition may not himself 
have been iro-»s-exftmmed on the point (fi) But where the fact inquired after 
i- only collaterally relevant to the issue, ns is the case with tbe character of 
the \ntne>^, t’oun’iel must be content with tbe answer which the witness chooses 
to give him If he denies the imputation the answer is conclusive for the pur- 
po-^vb «f the suit (b) the matter lannot lie ratrted further at the trial e.rcept 
m the two ensp-i provided by this Rntion, which, however, docs not appear to 
be verv m mratpiv expressed, as there is ut least one other corniiion case nJirr® 
the nituess tiiav bo contnuheted (pce oection 455, post). Tie only rei’re®'* 
which a part r hu*- is to charge tbe witness with giving faJvc evidence, and to trv 
him for it To th)'* general rule there are, however, as already ob«crvcu, 
two exceptions contained in the aliovc section and taken from Engli'^h law. 

The rule limiting the right to call cvitleiirc to contradict witncs^c'i on colla- 
teral questions excludes all evidence o{ facts which are incapable of affonlingn^ 

(1) ?«• H > Anllsrcim MuLan^ii. tl Him, 

H. i; is.. lfl9. 

12) K^’l OJmlam v Aji a*'*'', 0 Rom. II C. 
i:.. 01. IW5 (li'aH) ; Tuylor. fr.. I I4VI 
53 ) ('■ittnineluin, Kv., { 

( 1 ) IlI>i-tr»ti«n(«)«r><IT» 3 rt«, f‘v., 4 UW. 

* »hr«' iht full* 1« •lltnJ fo I>r **W lb** 

«{ar«(lont la »vl»-T»ni ft«t» •!>» wivvrr* 

P,,y Irf. rPntr«4ieM{ H too Irwfc’tMl tiny 
r»nnctt. «R<1 •■nijubl'V TV»i"Tt«ne »$,»■ i>wvwi«i» 
coatlorl * Viiln»»* *i)l faivotUWj 


trptnliHl I 




In ivil, Kv, »l'. " 


.f Uy<I(>»r 
I lot U« |>' 


tliii rttV 


K (oh), *• Til*- 

In »o n>»«> vicni'j i . 

«lrv«0cy «R.i Olhvf 

l»u» ntjo'** Div <'I • 

liovrcvrr, »Dn-rv«#i7 tt"* 

an iin|>1),«l r«lo : kv- •. 1^'. 

(3 ) jK. t. ,'nlWo* I* 

i:.. 104 

■ M> il., rCc.lr.llia.m «i «in) 1^1. 
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reasonable presumption or inference as to the principal matter in dispute ; the 
test beingwhether the fact is one which the party proposing to contradict would 
have been allowed himself to prove in evidence (1) “The object ofsection 153 
is to prevent trials being spun out to an unreasonable length If every answer 
given by a witness upon the additional facts mentioned in section H6 could be 
made the subject of fresh inquiry a trial might never end. These matters are after 
allnot of the first importance beyoruinhatiscomprised in the exceptions.” (2) 
Under the terms of the first Exception above referred to when a witness 
denies that he has been previously convicted his previous coninction may 
always be put m to refute him (3) Section 511 of the Criminal Procedure Code 
declares the manner in which the previous conwction may ho proved in an en- 
quiry, trial or other proceeding under that Code. In the absence of any special 
provision the only medium of proof is the record of consiction-fi) 

^^^lethe^ the evidence referred to in the second Exception can be given has 
' • *' '■ • ' ' , 'slature has here answered the 

> ic matter which was l.iid down 

■V. Iltfchcoch.i^) Facts show- 
ing Luai, Lue wiiuesH iias uecu utineuAW uas suuomcd other witnesses, has ex- 
pressed hostility and the like can be shown, if the witness denies them (7) 

The distinction made between ca.ses coming within the section and those 
within the second Excepion is exemplified in the undeimentioncd case.fB) 
There a person named Yewin was indicted for stealing wheat. The principal 
witness against him was a boy of the name of Thomas, his apprentice. The 
Judge allowed the prisoner’s Counsel to ask Thomas m cross-examination 
whether he had not been charged with robbing his master, and whether he had 
not afterwards said ho would he revenged on him and would soon fi-v Idm in 
Monmouth gaol ^ He denied both The prisoner’s Counsel then proposed to 
prove that he had been charged with robbing his master and bad spoken the 
words imputed to him. The Court ruled that his answer must be taken as to 
the former ; but that as the words were material to the guilt or innocence of the 
prisoner, evidence might be adduced that they were spoken by the witness. 


Care must be taken to distinguish between that contradiction of answers 
j*. r. - Tally disallowed and contradiction of answers 

In the latter case such answers may alwa 5 *s 
, e been given by the party’s owm witness, for 
the abject is to show the true facts, not merely to discredit the witness. “1( 
a witness state facts in a cause which make against the party who called him, 
j-et the party m.ay call other w itnesscs to prove that these facts w ere otherw ise; 
for such facts are evidence in the cause and the other witness is not called di- 
rectly to discredit the first, but the impeachment of his credit is incidental and 
consequential only.’’(9) The rule is thus expressed in the Americ.m cases : — 


U) Ka-.i Glufarn s. U. 0- 

r... O C. J., 03 (iNrt'll. Citmjt Att.J7rw. ». 

Il-lcirotl, I r.t., O 1 . 0 <» 

(2) JUrVhy. Kr.. lOS. 

(3) A »imi!»r nilr pirt ail* in Koj;UaJ,«>r Tay- 
Vjt, F.v . I l4a“ ; .in .G«b. n. {{ilfknirl, 

(1) H. r. n »/«.*. 2 Start , HO: a« 

77. aaie. 

(S) 1 I'x.. 03 : Ta>l»r. Kt., {{ I140.-I44e. 

(«) .ftt a. IW, fl. (2). J**-4 • Alt JUm ». 
{{tlcltMl, aupra. * 

{7J SVrton. K»., 332; Taylor, Kr., { 1410. 
euwart lUpaljr'a op. tit., 34S. 347 ; « f., that 

tl>o «itno«a It tho Lrpt iDiflrrtt of ibo |iany raQ. 

f. />anJ. 7(’. * 1*.. 33(l;,<,r that 


(He iritneet Hat asUinirU (at«o «itcrti>e« acalnvl 
the oppoiite party (Qla'ra’e ra-r, 2 |l 4t Jl , 1 1 . 
Alt •Cra T. Utlcifift, aupra) or liaa HaJ quarrria 
tkilh or rtprrami Ho«(iIity tooanla Hiri (A', r. 

leCot. VI.3J . nnMY>-. N*. T.. Kt.. IS?, 
HIrpH. l>i: . .Irt. Ill*; Uiwor. IV. Ft . I2lh VJ. 
1X1,815 Tatlor, Kr , | It'*), el r-j. M..rTOT»r^ 
rf a plaiotiB a olta-ai droiraa nutrrial fart and 
atatra that perwna roaarrlr.! «ith the pUinlifl 
Harr offrmt him RiMarr to a>**rt fl. thr plalnti* 
may rail thoorprraona, not e>oly«opro»» the tart. 
Imt to d riirove iKr atletu|S to aBloraalum , 

Jf«tI«>aAT.r<^'.rt.tSO It.at*. 

IS) K. T. r»«a. 2 r,m|. 

(s) II. \. t’.. c-j:. 
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CROSS-ESAMIXATIOXS OF PARTY’S OWN* WTTXESS. [s. 151) 

Although a partv maT not discredit Hs own witnejs br testinioar as to 
Iiis general character, he may give evidence to contradict any particular and 
material fact to which the witness has testified. He may show that the wit- 
ness is mistaken or that the facts are different from the renion he gives of them, 
t.e., for the purpose of upholding his cause of action or defence (not for the pur- 
pose of impeaching the Tritness) be mar show bow the fact really is If he cal!^ 
a witness to prove a particnlar fact and fails in establishbg it by him (or if he 
disproves it), the fact may nevertbeless be proved by another ^tness, or the 
first one’s account shown to be incorrect. A party may always correct his own 
witness, even though by directly contradicting him. If such evidence were to 
be excluded, the consequences would be most iniurious to the administratior* f'f 
justice as well in criminal as in civil cases.(l) 

154. The Court may in its discretion, permit the person 
ness.'^*’ ^ tvitness to put any questions to him which might be 

put in cross'exanimation by the adverse party. 

Principle — A party may therefore, with the permission of the Court, pat 
leading questions to the witness under the prorisions of section 143 or fros.«- 
eiamine liim as to the matters mentioned m section-s 145, 346. The mJe which 
excludes leading questions being ehiefiy founded on the assumption that a wit- 
ness must be taken to have a bias in favour of the patty by wnom be is called, 
whenever circumstances .show that this ts not the case 'and be is either hostile 
to that party or unwilling to give evidence, the Judge maria lus di.smtjon allow 
the rule to be relaxed.(2) Further by ofienng a witness a party is held to re- 
commend lum as worthy of credence, and so it is not in general open to him to 
test his credit, or impeach his truthfulncs.^. But there exist ca*es in which 
the rule should be relaxed at the discretion of the Court, as for instance, whem 
there is a surprise, the witness unexpectedly taming hostile, jn^wMch and in 
other cases the right of examination « odiv/so is givei>.(3) A witness whether 
of the one or the other party ought not to receive more credit than he re.ally 
deserves, and the power of cross-examination is therefore sometimes neces.'ary 
for the purpose of placing the witness fairly and completely before the Court.(4) 

B. 3 (“ Cotirt.”) RS. 145—163 in eroM-examiM. 

s. 143 ?vt«f/ 0 TW.> Hon,) 

Taylor, Ev., J4W, 1420; blarkie, Er.. 107. IGS; Phipwin, Ev.. 3rd EA,-«7; 
Ph. k Am.. Et., 462, 524-^0 ; \Y)urtoa. Er., f| 500, 540. rf ; Stewart Rspaljo'a 
Eawof Witnesses |5 242. 211—210, Bar Jones, Er.. 857— S62; Be«f, Er.. W2, W5. 

pp. 600, 601. 

COMMBNTART. 

Rlffbt of This section under which the partv calling a witoe.s.s may, with leave of the 

Courts cross-examine and put leading' nnd pressing questions to him is one of 
mina , creat practical importance: it not unfrcquentlv happenini: th-st a witre.'s who 
has been called in the e.vpect.atlon that he will speak to the cxbterce of ft parti- 
cnlar state of facta, pretends non-remembrance of thov* fact.s or depo«e* to an 
entirely different set of circumstances ; in which cose the question ansea wte- 
ther the witness has by his conduct entitled the party to cro<.<^*amjnf mm 
This question has in such ca-ses generally been argu<*<l with reference to c 
EnglL'li cases explaining the tneanieg of the lerm“adver ^*'o**^*^^“* • ' 

(IJ l^<r cl trrfaM*™, SiS, | SSJ. ». 

Er>«iJ*»t'T T. CoM^■>n Co , < R. A AI , I5J /& , p. WO 
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second section of the Common Lnw Procedure Act of 18 j 1, ns meaning cither 
“hostile” or “unfavourable” respectiv’ely. It is, however, to be marked in 
the first place that the English Statute dealt with the question of the admis- 
sibility of evidence to contradict the part}’’s own witness, a matter which is 
dealt with by the next section of this Act; and that the question whether a 
party can cross-examine lus own witness as to (for example) whether he had not 
upon another occasion given a different account of transaction from that winch 
he then deposed to, is not the same as the question whether, if the witness 
denies having done so, the party calling him is at liberty to call other witnesses 
to prove it.(l) Kextly, the Statute mentioned is not in force m tins country 
and the secton of this Act makes no mention either of the terms “hostile,” 

“adverse” or “unfavourable,” or of any others, but leaves the matter entire- 
ly to the discretion of the Court, which discretion must obviously be exercised 
with reference to the particular circumstances of each case.(2) It is much to 
be desired that the matter should, if possible, be set at rest by judicial decision, 
more especially since, as will hereafter be ohserved, the English cases lack 
unanimit)*. Some of the cases here cited deal with the right to discredit the 
party’s own witness by calling other testimony, but such as are authorities 
for this right are « fortiori also authorities for the right to cross-examine 
one’s own witness, though, ns already observed, the converse may not be the 
case. The question of the right of a party to impeach and contradict his 
own witness is properly the subject-m-attcr of the ne.Tt section, but being 
closely allied to that of the present section it is here alone treated to avoid 
unnecessary repetition 

Prior to the Common Law Procedure Act, 1854, it had been held, with re- cresMx- 
gnrd to cross-examination, that the party who calls a witness may cross-exa- awioatton 


(1) Sm Qrunouj\ r. Eerlta, S C. 0., N. 
TOS, ar^Hnio, 

(3) See Cartv, R. & M.. 177 (1830. 

vhea Abbott, I/I-, C. 3 .. taiJ upon •llo<rint 
cro^n-exomination o( xn adrcMC witness I 
menn to deride this »nd no further. Thxt ui 
each particular ra»e there muft be some die* 
cretion m the pmiduig judge ai to the mode lu 
which the examination ahall be conducted ia 
order belt to anewer the purpo*e* of juitiee,’' 
cited in /'nee v. d/aania?, I. I'., 43 Oi. D., 
373 (18ST). 

(3) R. r. CAapnaa. 8 C. A P., MS. SSd (1S3S): 
tt alio R. c. JfvrpAy. 8 C. A P., SOs (Iss'j. 

(4) /I. c. RoU.SC. A P., 743(1839). [Theiilu- 
ation in which a witneea elandi towarda either 
party doef not give the party calling the witneat 
a rh-ht to croei.exaTnuie him unleat the wilnrut'a 
evidence Iw of auch a nature at to make it appear 
that the witneaa it an nnn illing one] ; Parha v. 
J/ivr».7 C. A I*., 41)4. 409 (1S3<;. 

(3) CToeli T. Sa^rry. R A 136 (1831). 
/Ualia T. Carew. ih.. 137 (IS3<). 

(«) Fh. A Anu. Fv.. 4«3. 

(7) aarle v. Sa^.ey. A M., I3« (1834): 
that U when the witneaa atanda la a titualioa 
which natarwlly make* hiai adrerte to the J^e 
who deairca bia teetiraecy, aa for example a dr 
w, jj; 


fendant called a* the plamtiA’a witnett: Ra3Ka 
T. Tanmnntt Aww. 13 Moo. I. A.. 380, 
393 (1869). It I*, bowecer, now aetth-d law m 
Enniaad that a party when caUed by his oppo. 
oent cannot at of nyAt be treated at hostih-, the 
matter being aolriy in the diicrctiou of the Court : 
Rnrt r. J/ova/ay. 42 0>. J)., 372 (J887): “Sioro 
wbwh decitiQQ alto it w onU aeem that the oUer 
caeea (are /leiciaoa t, Doirman, S M, A R., 601 , 
Jaeltam r. TAomuon, IB AS.. 748 : CVt* r. 
Oia«v. L. R., 1 P. A M., il) holding that a beeca* 
eaiy witneta. one whom a party if eomprUeil 
to can, and who may therefore be coniKlered 
rather the wilneat of the Court than ol the party, 
■a anatteatingwitaeai to a will, ran bediacredited 
(a« of nghtl by hit own tide, are no longer liw 
Pbipaon, Er., 3nl £.1., 444. The tame mle ap- 
pin*# In India, aee SaUn/t r. SfutAi/M, 36 Jl.. 
5 '> 3 , 393 (ItKil). Where, howeeer, the arented 
applied for aa adjournment to enable then to 
crnaa.eaaieiiie the proaeeutioa wirnr*a.-a, which 
vat tefnW. and raUwjomtlr bad the witnearri 
aummeoed tor the drh-an. it was held that the 
•nere (art that the a(xnM.| bad U-en eomjelled 
to treat the witsrvaee (or the levaecwlxia at their 
own witaeaaeediJ not ebaa-e tbeircbararter aad 
iat trey were rntiilei ro rreat^xamme them ; 
r.tr«in» S.agI W. /aW.t., tx C. 394 (ICtM'.' 

50 
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And it was also licid that a party’s own witness who, having given one 


gives a totally different version. Then when asked by the counsel of the p-arty 
calling liim wliether he has not pte\'iously made a statement different from hfs 
present evidence, objection is commonly taken by the other side on the ground 
that the witness has not yet appeared adverse. A similar objection was taken 
in the case undermentioned, (2) upon which counsel sceldng to cross-c.^amine 
replied that it might not at present appear that the witness was adverse, hit 
that he desired to prove that it was so, and it could only appear how it was, by the 
question which he proposed to ask, which in effect was whether the witness did 
not give n totally different account of the matter to the attorney, to prove which 
he called him. Lord Campbell, C. J., then said : — “ The defendant’s Counsel 
stating that, I will allow the question to be put ; but it must be done to dis- 
- • o^et rid of part of his testimony. 

» . * < 
or codicil may cross-examine them as these ai 
of either party but of the Court (4) 

Passing from the question of the cross-examination of the party’s own 
witnessfQ) to the question of his impeachment, it was settled Jaw in Engl8nd(6) 
prior to the common Law I’Joccduro Aety J854, tint a party could not impcncli 
his witness’s credit by general evidence of his bad character, (7) but lie might 
contradict Win by other evidence on points directly relevant to the issue (8) 
It was, however, an unsettled point whether the witness could be discredited 


(1) w. Cuitur, 19 I>. J.. Q. B.. 4<)3 . 

c., IS Q. B., 8i8 (tee thi« cam cited on Another 
point at p. 879, note 7', where Frk, J., 
oboorved — “ There arc treacherous wiioessca 
who will hold out that they can prore fact* on 
one iiJe in a cauec, and then, for a hribr. or from 
aome other niot're, make atatement a in aa|<|>ort of 
the oppoaitx* interrat. In anch raiK-i< the lawun. 
douhtedlj ought to permit th( party callmg tho 
witncia to <iae«tion him aa to the former elate, 
nirnt, and nKertain, If poaaibU. what indueca 
him to ehanie it." .\nd for eimiLir raaea *ol>> 
tequent to the Act of ISM, mciZVori Kn>jAl, I 
P. & F., <13 (18'>^' . where the prior atatement 
wai made to lh< party I'anllHtrr Brine, I F. 
& F.. 2M (lOSH). where It waa made to the 
party'a atloriwy, PounH y Iti/wm, 4 F A 
301 (ISOU, where the prior aUtemrnt uaa ma<|e 
in the rankruptry Court, and K. v. Lair, l.S 
Cox, 319 (ISS3) where the prior alatrmeiit waa 
made to the inniher of the I'roaecotrix. In two 
recent rai-a in the CairuUa High Court Bnrfoie 
T. r'taai lAi/l, Smalt Cauw Court Tramrer Fait 
Kn It of 189^,3nl Jan , IfxU : J/elwW T. Ainfur. 
mtH. Suit Nu. 833 of lOXl. IStb Auc . 1901 , the 
Court altowril ernea^xamliiatlon. It ap|a-anng 
that the witn*ia had ma<le n tlalement to tb<r 
attorney of the farly railing him. 

C) ratUnrr y. 1 F. A F.. SM (IhSH). 

* (31 alao to the aam* elT.-ct. AmJd’ t. 


nndrr, 16 L. T., N. S., 830 (1807)! (A witneii. 
called on hchnll of the plainUff, gate eeiJmce 
<loitr different from the proof in brief of plaintiff » 
coimsol and from the hendi of eviJenre as 
•aken down m writing by the pKiuliff'a attorney 
and alleged to hayc been rtad orer by him to the 
witnean. The witneaa wai coniidered auffifimtly 
ad»erv“ to be examined aa to hia prerioua rtate- 
m«n1a to the plomtiff’a attorney, and the .lodge 
allowed the witneaa to be aiked whether be dal 
not aay the aevirnl thing* atateil In the pojer 
ContainiiiE the hradi of hia eriJencc aa takro 
down by pUintiff’a attorney.) f''> •* •**** 

(4) V. (If^S)i Tlinea. L. 1’-. '• 


I. p. ea'*. 

(S) A* to whnh lea fiirtlirfXajIor, Et.,1 1^1 
arlie, Ev., 107, JC8; l'hip«ou. 

17 1 n. i Am.. Zt . 462 1 * 

«{ Stewart Jlopntjo'a op. eil., (! * 

:it, Et.i I 012. 

(0) Kco Breraoa?* T. A'ce/«r, 0 C. B 

>2. per IVi'l'ama, J.i am) generally Taylor. 

r.. i 1420! ITi * Am .fl-M.WOi 

ie*i op. e4(..jl 211-2101 Uharum. Kr.. 11 A*’- 

a *7 ; Burr. Jonet. E».. I! 807-802 ! J*"'* *-’•« 

Jl.t, ackl pp- «C, 601. 

(7) Till* 1 * not the b* in loJU.un l-r . 
a, an.l pnrf. 
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by proQ{ that he had made incoasistent statements. The act mentioned set- 
tled the controversy on this last question by declaring that in case the witness 
should, in the opinion of the Judge, prove odicrsc, the party might, by leave 
of the Judge, prove that he had made at other times a statement inconsistent 
with ins present testimony .(1) 

The question was then debated as to what was the meaning of the word 
adverse in the Statute. Was it meant that the iritnessjninsclf shall prove hos- 
tile to the party calling him, or that the tesiimonif he gives shall be adverse! 
Upon this question there appear to have been conflicting decisions In some 
oascs(2) it has boon liold that a witness is adverse when, in the opinion of tho 
Judge, he bears a hostile{3) feeling to the party calling him (as indicated by his 
Attitude and demeanour and mode of answer) and not merely when his testi- 
mony contradicts his proof ; but the contrary view has been taken in several 
other recent cases.(4) It can therefore bo hardly said in this state of the author- 
ities (especially in India where the* words of sections 154, 155, are alone to bo 
considered) that it is a settled rule that it is only when a witness mamfestly 
shows a hostile personal feeling by his conduct and demeanour that the Court 
•ought to allow Ins cross-ezamination and impeachment. The testimony of a 
ivitness, if adverse, is only the more dangerous if he shows no hostile disposi- 
tion ;(5) and if he be astute as well as tceacherous he will take care to conceal 
his true sentiments from the Court. In the language of Lord Denman “it is 
impossible to conceive a more frightful iniquity than the triumph of falsehood 
and treachery in a witness who pledges himself to depose to the truth when 
brought into Court, and in the meantime is persuaded to swear, when ho 


given two indications that any rule upon this pomtshould be of a liberal char- 
acter : (fl) It has placed no fetter on the discretion of the Court to allow cross- 
examination under the provisions of section 151 ; and (&) it has relaxed the rule 
of English law(7) that a party shall not in any case be alloued to impeach his 
witness’s credit by general evidence of bis bad character.(8) For under the 
provisions of section 154 the party calling a witness may, with the consent of 
the Court, impeach lus credit bj’ cross-examination by putting all the questions 


11) Stt T»yloT, Et.,J MCS; th< frcl’on ol ILr 
1#, liowrTcr, rrry ronfuac^. Sft ll e ludg- 
in GrtenoujK x. Anr'M, 0 C. B., X. S., ¥02. 

(2) CrttKoujh r. Scclc’, S C. D., K 1^., 760 
(18S3I, ^ WiUiamt sn<! IVilka. J.T, Cockburn, 
C. J., not vholl; concurrutg m the jadgineat: 
ntti r. Kini.sa L. T.,290 (ISM); «< 

Ev., r- cw ■. (II). 

(3) It , 1 r. * D .71 lISM) 
MiVle, J. O . eJoptiogrouracl'a defiDition. aaid: 
“Aq ajrrra* aritncaa )«one«bo dora cot gire 
the eri.lenoe which the p^rtr Mllia-hiin auhed 
him to pre. A iocfi7< witnraa is one xho (mm 
the manner in vhich he giTea h>a enJence ahooa 
thftt he is not desiroaa ol teUinjr the tratii to the 
CcuTt.” But na has teen ot-erxed Thiiwco, 
Et..3Td EA , i(S\ thiadrfia)t>on. hoaxxrr, pn^t 
in Ritnj eases apptx to a faronrahle « itaeaa. 

(I) R. X. iMit, 15 Cox, SIS <1SS3>; whew 
the otjretioo «aa eXT>rea»lj- taVen th t there was 
ayhin; in tb« demea-oar of the vitnesi to aho« 


that she was h<ntde; jrxt the xxhlenexwaa ad- 
mitted p^r Dsy, J., in ronsuItaUon with Carr, ,T., 
Am-ld; X. AnroKd-r.iaU T., N. S , 630(1667) t 
(•' la Gtttnonjh r. C. B , N, S., 788, it is 

laid do«o that toenable n p'tty that to coatra. 
dwt bis oan witnes*. the nitcesa mu it appear not 
only nnfaioaratie, hut aetuxHj- bostUe. There 
wart te some ertihiUun of animos wjlieA 
ir>r>e<s d>*t oed seem lo tihilu. Ke u, hoserer, 
■n my opioion. odverse,” y*r BrsmweU, B J 5 
r.,a»d T. IIJww. 4 F. * F..3''l (IhM), Erie, 
J (In this case Uie-e were merely different 
stsleBKnta aihl Uie wi(ne<S aas brU aiirerse]: Aar 
T. Xniy*/. I F. A F., •433 [a sumlir case], 

(3) Gntmrwfk r. £cHrf, S C. B., N. b . 79rt, 

trrigU X. Hetttil. L M. 4 F.. 4U. 

(7) SxcOexmooyh r. Frries, SC. B., N. S.. ¥ii£. 

(S) The meamny o( this rale is that a party 
after yredmin; a witneax eansot prort Lia to 
te of anrh a yeneral tod tharactrr as a oaVJ rm. 
der hi^ aaaorlhy of endit,rh. A Art.. £! 6 . SJ7, 
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mentjonod in section 146 and may, under the provisions of section 155, impeach 
, his credit by the independent testimony of persons who testify that they from 

their knowledge of the witness believe him to be unworthy of credit. It is, of 
course, clear that the mere fact that a witness tells two different stories does not 
necessarily and in all cases show him to be hostile. So it has been held that the 
mere fact that at a Sessions trial a witness tells a different story from that told 
by liim before the Idagistrate docs not necessarily make him hostile. The pro 
per inference which may be drawn in such a case from contradictions going to 
the whole texture of the story being that the witness is neither hostile to this 
side nor that, hut that the witness is one who ought not to he believed unless 
supported by other satisfactory evideacc.(l) But it is also submitted to be 
clear that where these conflicting statements involve great discrepancies and 
contradictions and are the outcome of fraud, dishonesty and treachery on the 
part of the witness, the party callmg him should be permitted to cross-examine 
Idm.undcr this section as to the fact and cause of the discrepancies and contra- 
dictions, and if necessary to impeach his credit under section 155 b}- substan- 
tiating the facts contained in the questions put to him by independent testi- 
mony. “If a party, not acting himself n dishonest part, is deceived by his 
witness — or if a witness professing himself a friend, turns out an pemy, nnd 
after promising proof of one kind gives evidence directly contrary— is the party 
to be restrained from laying the true state of the case before the Court t_ The 
common sense of mankind might be expected to answer this proposition in the 
negative, and to decide that the true state of the case should be made 
known. ” (2) 

e«Sitof^® The rules considered ate applicable to both criminal(3) and civil cases, 

witness And in England it seems to have been held that the opinion of the Judge as 
to whether a witne«s is adverse is final and not the subject of appcal,{4) but this 
last rule may be held not to have application in this country. A prior contrary 
statement, it is clear, canno ‘ ’ ' ....... • 

it can only be admitted for 
picion as to those parts of th 
raent is at variance (5) 


See further ns to the impeachment of the ivitness the notes to the following 
section 


155. The credit of a witness may bo impeached in the fol- 
lowing ways by tlio advereo party, or, with the consent. of tlio 
Court, by the party who calls him : — 

(1) by tho evidence of persons who testify tliat they, 

from their knowledge of tho witness, believe him 
to bo unworthy of credit ; 

(2) by proof that tho witness has boon bribed, or has [ac- 

coptcd](G) tho offer of a bribe, or has rocoivod aii} 
other corrupt inducement to give his evidence ; 

(3) by proof of former statements inconsistent with nn> 

]iart of his evidence which is liable to bo contra- 
dicted: 


(1) r. /?.. 13 C. M »*<’<«). 

/?. T. Si-jol 5 C., 812, Mt, CI»01| 

{•» I'S. A Art , r\ .. 5 S.W ; C2H. S4« 

(3) n. r. K C. A r., 557, 30Si A*. *. 

IXSU, ISCoi, 311/. 


iiT: 

h'tIw ’i.orJ In tr.ikrt. -*■ 
ul " ly i. II ‘ho AmrtKlin* Afl 
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(4) when a man is prosecuted for rape or an attempt to 
ravish, it may he shown that the prosecutrix was 
of generally immoral character. 

Explanotion. — A witness declaring another witness to he 
unworthy of credit may not, upon his examination-in-chief, 
give reasons for his belief, hut he may he asked his reasons in 
cross-examination, and the answers which ho gives cannot bo 
contradicted, though, if they are false, ho may aftenvards bo 
charged with giving false evidence. 

Jllnstratioju. 

(a) A sues B for ilie price of goods sold and delivered to B, C 8(15 s that A delivered 
the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he had 
not delivered tlie goods to B- 

The evidence is odmissihle. 

(1) A is indicted for the murder of B. 

/j says that B, when dying, declared that A had given B the wound of which he died. 

Evidence is offered to show that, on a previous occasion, C said that the wound 
was not given by A or in his presence. 

The evidence is admissible. 

Principle —The witness being the medium tlirougli wliicli the Court is 
to arrive at the truth or falsity of the claim or charge in litigation, it is alwaj ‘3 
necessary to ascertain the trustworthiness of this medium This is the common 
function of cross-examination which is, however, not m all cases adequate. It 
is necessary, therefore, that the parties should be empowered to give tndepen' 
deni testimony as to the diaractcr of tJie witness with a view to sliowmg that ho is 
unworthy of belief by the Court, which may be done in the four ways specified 
in this section. 

8, 3 (" Court.’’) 8. 3 (“ Eit>lenee.'') 

8. 137 and crMf-cxarntnalion.) 

Steph. Dig., Arts. 131, 133, 134 ; Taylor, Ev., §§ 1445. 303, 1470—1473, 1470 ; Ph. 

& Am , 503—540 ; Wharton, Ev., §| 549—571 ; Burr. Jones, Ev., §§ 8G4, 865, 8G6, 849, 

854, 870, 871, 8GS ; Stewart Rapalje’s Law of Witness f§ 19C — 21C ; Slarkby, Ev., 

109 ; Norton, Ev., 334. 

COMMBNTART. 

The credit of a witness may be impeached in the following ways: (a) hy 
cro';s-cxftmination,(l) that is, by eliciting from the witness him«clf facts dis-wj^es* 
parnging to liim , by calling witnesses to disprove his testimony on mate- 
rial points (2) The credit of a ^vitness is of course indirectly impeached by 
evidence disprosing the facts which he has asserted . fc) by eliciting in cross- 
examination, or if denied, independently proving the partiality or previous 
conviction of the witness ,[Z) or that he has been bribed, or made previous 
inconsistent statements, or the immoral character of the witness if she be the 

E ro«ecutrix in a trial for rape ,(4) frf) by independent proof that the witness 
ears such a reputation as to be unworthy of cr^t.(5) 

(U .e.f ... tss. MO. 14.% 11R.H7— 1M. O)^ I5J. 

(?) I’nJfr f. .% t,lt. K* T*jJor. Ft.. | llTO; (4) S. 15% (fl. O). (4). 

»kU. Ft., 0:7; t. •rff.l'.SSO (5) S. 15% rUatf (1). 
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TliU classification, tiiongli corrcspoi»ling tliat penerallv given in tli« 
Kngiish text-books, is not that adoptwi by the Act, whioUflcah with the nho\e* 
jnentioned matters under the classes o( (tr) cross-examination; (1) (6) contra- 
diction ;(2) (c) impeachment of crcdit.{3) 

(n) Cross-examination may or may not have the elTcct of impeaching the 
credit of the mtness ;a result nhich depends upon the nature of the questions 
put to the witness ami the answers which he gives to them, (b) A distinction 
aJso appears to be drairn between contradicting a witness and impe.sdiing his 
credit (4) Where the facts stated by the witness nte relevant to tnci?suc, evi- 
dence may alway *■“ — * —**- 

section, onte-fb) 

ing except in so ‘ • • • 

in contradiction except in two specified cases (C) (c) Lastly the impeachment 
of the credit of a witness is considered and set apart from both cross-examina- 
tion and contradiction, apparently because under the Act nwitness's credit may 
l>c impeaehe<l upon a point upon which there has been no cross-exanunntion and 
therefore no room for contradiction. 


T1u 3 question of dassification is, however, of no great practical import- 
ance, as the prousions of this section arc in substantial accordance with tht>«e 
of English lau on the point, though it is u.scful to licar it in mind in order to 
avoid the confusinn which is not unlikely to result from the novel view of the 
matter presented by tliis Act The two main points upon which this sretmn 
diners from English law are that under the first Clause a party may discredit hw 
own witness by proof of such a reputation ns renders him unworthy of belief* 
which may not be done in England ; and that apparently it is not necessary 
under the third C/mur to lay a foundation by interrogation of the "Jtness for 
subsequent evidence, in proof of tho pre ' * * ' ' ~ 

England, further, a party may givo proof 
only where that witness is, m the opinio 

though doubtless the English praetice will l>c in a large number of cases follow- 
ed in this respect vet it will W remembered that the Act has left the discretma 
of the Court wholly unfctteml, either to allow or disallow such impeachment 
as the justice and the particular eireuwstnnrcs of each cases may require. llie 
importance of the settion lies in this that it by implication restricts the evidence 

which may be gis'on fothersvisc than m the exceptional cases mcntionei in 

section to impeacli a witness's credit — to that ppecifted lO 

section ”(8) 


(M •<» ISS, Uii, US-IS3. IM 

(j) s«. a. isa 

(S) <?. IS.'. 

(ij f.tf ri.M. fi'i. 

(S) .W« riioninelism, 5T2, " Tlw RomliikT 
Jlijlj Court b» IJ ». SaHuTflB, IJ Ilom. 

It. C. r... Irtl fcpj’Piir lo rooUfr lliAttbr 

eroTi'iom cf lilt IbiIiso EtIJ*u'-o \tl for lh» 
twitrfcilu-tion of U l«»» ntninri' (liaa 

th»t o( Ihr EbrIiU* Uw. If, hnwrvrt, a. ft Iv 
iraj «ith U«i!l, I tUint, l« a-rtt 

tkat tb-r afoUcJlfWl." Anil »f» bHil, Tt , fUl^ 
•b-rf It n '■ lb- Erkli-np* \tX 

tb» f»r*i ar»t-lrTant»Ttbn<H. may l« sfrm 
to Tl«' rtpfMa lirorniona of a. 5 

kowfxrr, rmiti-r*. uns'^**ary tKw r-to(ir«i> 1* 

nto. It l« «Imi tn ba oln-tYrtl that ttio 
»b-fli»r <-<uifrait!ftins YTvlmro «|>nn 
r.lprast polivti n'sT 1-- ptrut U la j»tl k<is*«Uon 


FrplannI-r'n lo •. .1, _ 

tm S. IVl. s. .■> . rxr.»Air.. (II anJ f.> Tl’J 

awtlos <loot not lo UaffumU-V • 

tor iWr- i» at Iran one oUirr rommon <a.r i.W 
Ih-.har.a nov W ronlra.li. fr.1 U thr 
>-r«aUl h «TOM.esanbiat.pn»br0,frbr n'»i 
rrrrloo* In-onwrlrtil .lalrmcnt an'U™y« " 

Inc dour ao, (ftilrjuftil'nt rTllmi^ ^ 

»a «mtra*l-ft tbal alatrnirjjl unUrr >• 1 ^ ' 

I. H.H, r. . ra, ,1- 
1. ...... "In n..« 

In. 

'"lZ; 

-««• aj,- ». H8.*‘ 

ID T.-.»r.-.l'V 
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The rules with reganl to the impeachment of witnesses apply to both 
criminal and ci\*il cases, and by the terms of the section, the same 
impeaching evidence may be given in the case both of the adversary’s and 
the party’s own witness. As to the cases in which a party may discredit his own 
witness, see the Notes to the preceding section. 

Independent evidence may be given that an adversary’s (or with the leave Clause ( 1 ) 
of the Court a party’s own) witness bears such a general reputation for untruth- 
fulness,(l) or perhaps for moral turpitude generally, (2) that he is unworthy of 
credit. According to the theory of English law such evidence should relate to 
general rejiutation only and not express the mere opinion of the impeaching 
witness. It is not sufficient that the impcaching witness should profess merely 
to state what he has heard “others” say; for those others may be but few. 

He must be able to state what is gcneralhj said of the person by those among 
whom he dwells, or by those with whom he is chiefly conversant ; for it is this 
only which constitutes his general reputation. Though, as observed, the English 
theory requires that the witness should not express his own opinion, yet in 
' • • • • • ess whether he knows 

what that reputation 
eve the person whose 
, ^ ^ *n to this section is in 

accordance with English *Iaw upon the point. The impeaching witness cannot 
in direct examination give particular instances of the other’s falsehood, or dis- 
honesty, but upon cross-examination he may be aslced os to las means of know- 
ledge of the other witness, his feelings, if any, towards him and the like , and 
the answers to thc«e questions cannot be contradicted (4) Where a ^^tness'8 
veracity has been attacked his credit mar be rc'e^tohlishn'l either by the 
cross-examination of the impeaching witness (v. ante), or by independent 
general evidence that the impeached witness is worthy of credit, (5) and the 
party whose witness has been attacked may re-atminate, that is, the impeach* 
mg witness may in his turn' be attacked either m cross-examination or by 
independent general endence with a view to show that he is unworthy of 
credit, but no further re-crimination than this is probably allowable.fC) Where 
the general reputation of the witness for truth and veracity is proven to be 
bad, the Court may properly disregard his evidence except in so far ns he is 
corrobor.ated by other credible testimony .(7) 

This clause runs “has accepted the offer of a bribe,” but was originally clause ( 2 ) 
framed “has find the offer of a bribe ” The substitution was probably ground- 
ed upon the ruling m the case of the Attorney-General v. lltlchcocK,{6) where 
it was held that the fact that the witness has accepted a bribe to testify may, 
if denied, be proved, though a mere admission by the witness that be has been 
olTcreda bribe cannot ; Pollock, C. B., remarking that it was no disparagement 
to n man that a bribe is offered to him. though it may be a disparagement to 
the person who makes the offer.(9) 


(1) Tuylor. Kt . || 1470-1173 

(2) T»ylor. Ft., | 1471. wherr lh<- ti-w t« rt- 

prpniMxl th»l tliT utctI not !<■ 

to rrpotation for Trr»rilT. liut wiolrc thr 
wittiMt'* rntiiT mor»l fh«r»ctrr llir opporitr 
party Wine »t liWrtr to rnquirr whrthrr u ppilr 
of l«».l rharnrtrr m othrt rrtprrt « tlio imprsrhrd 
»itn<-«» lii« not pmxrirdlo- rrpututioo for 
truth Th-»rishtof CmrtK-nn nothoritv confinr# 
tho rn'juiry to thr rrputotion of thr «itaP«* for 
truth nnil Tvrnrity. PurT Jon<-«, Ft., j Pflt. 

(3) Tuylor. Et.,| 1470. In procUco tho <|ar». 
lion i« fTiirrnlly »>iortonM tho». *" from your 


LnowlnlsT of Ibr vitnrs* vnoU you Wtirre blm 
on h« outh "At lirmru I f C It.. 70 Stt 
thr qorriion of Ihr propriety of Ihi* qor.tirn 
dii^afurd in Uurr Jonru, Et . } SOS 

(4) Strph Die . Crt 133 . Tuylor, Er . | 1473 ; 
Norton. E t . 334. Tbrtr arr ]■rrolllr rratoni for 
•Uo«mg n M^rrhing rrcMi^xofflinttioa of the 
iraprnrbuig witant ttt Itarr Jonra, Et., | SS4. 

(3) TotIot, Ft., 11473: 2 Ph.* tm , ET..6n4. 

(«) Ih^ nnJ rr* Whortoa. Er., ]{ S4S. US. 

(7) Barr Jonru. Et..] SSS. nadratr* thrrr riwl. 

(8) Ex. r...9l. 

(9) .V»», bourrrrr, rntinin la Cuaniarhnta. 
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The witnes? may be impeacited by proof of former statements inconsis- 
tent with any part of his evidence ts fnthfc to fie coniTadicicd. See Illus- 
trations (n) and {&). In tlie undermentioned casc,(l) Wilson, J., said*. “I 
am inclined to think that in the third clause of section 155 of the Evidence Act 
the words ‘ uhick is liahU to be contrarficted ’ mean ‘wWchis relevant to the 
issue.’ Any statements* verbal as well as written, may be used for this pur- 
pose ; but where the statement is in writing the provisions of section 145, ante, 
should be followed. In fact, though it is not so expressly laid down and requit- 
ed by the Act in the case of verbal statements, (2) the witness should always, 
if possible, be specifically asked whether he made such end such a statement 
before ho is contradicted through another witness. 

It is always relevant to put to a witness nny question which, if answered 
in the affirmative, would qualify or contradict some previous part of his 
testimony given in the trial of the issue ; and if such question be put and 
be answered in the negative, the oppositepart • 
and for this simple reason th.\t the contrad' 
the previous part of the witness’s testimony 
the principle just pointed out, if a case 

opinion admissible and material, the witness may on CTOss-examioatton be 
aske<l whether he has not on some particular occasion expressed a different 

opinion upon the same subject, and if he deny the fact, it may be pro'vd by 

other evidence But the previous opinion ns to the merits of the cause of a 
witness u ho has simply testified to a fact cannot be regarded as relevant to 
the issue and cannot therefore be given in cvidence.(4) 

When It 13 intended to throw discredit upon the evidence of any nitness 
nothing is more roramon in practice (especially m criminal cases) than for the 
Coimso! for the defence to prove, if it can be proved, th.atthat witness has pre* 
Mously made statements inconsistent with his evidence at the trial. ,”hen 
this fact is satisfactorily established, the Court cannot but regard the evidcnc 
of such witness with suspicion, and the f.act is established by the evidence 
otiy one to \shom such statements ncrc made, or in whose presence or hcanti^ 
they were made,(5) A statement reduced to uriting by a poHcc-olucer tm e 
sociion l(i2 of the Code of Cnmimal Procedure cannot be used as evidence ( ; 
But though It IS not evidence, the police-officer to whom it wos made may use 
to refresh his memory under section 15ff of this Act, and may be cross-examm 
upon it by the party against v.hom the testimony aided by it is 6*' j”’ . , ^ 
person making the statement may also be questioned about it ; and "i i 
view to impeach his credit, the police-officer, or any other person in whose le * 
ing this statement was made can lie examined on the point under this sec m W 


n\ .. 371. 3T3, wtirre It 1* »M>i “ TIk BlirnklKu), 
liVr •r««rKl a( the itn»'ni{m«fits iniroitucrd b; 
\ct XVUl of 1S7J, Bpprar* t» |>a>> n)«Ur 
wilhmit ►Inj'jbIp ffpBiU to th» ion«l>l»f»tn>ii 
whirh W theofipm*! rf»incr» ofth» 4pt t* »ont 
h «. ihry M:' 

(l| Kiantim t a(4on( Knrtm. 17 

C.. 3H. 3*8 (1*S9| . rffortrif to tbe author* to 
h*Tr lirrn IbUoortl 3^ iq St- 

foirJS «. V.L. RfM.SuU No. 034 ol lS93,C*Wi(tU 
Kifh Court. lUy Tth. 1835. howoTrr, 

«h<-th*r thr*^ «or\U lio not Mir to kqjr port of 
Ibr '■itnf#*’* rtlilrnM' “ ohlrh t»U|r* to • iMt 
in litu» or rtWranf, or vhli-h f*tU otithla thr vi. 
rrf tloa* to *. 1 53 ; Cuanioghnm, Rr., 373. 

IJ) la F.aEUa'l Di* »lrrori»l«9r»* of lh» »up» 

I I.,. In Ihn vlISM*. 


Ev.. } 1415 ; •« f'*''** • 

t«». Er., I V. pMf- 

(1) T«rlor. Ef.. I 1415. 

H) yb.. «i<l «* WhBrloa* E’- S/'”’ 

(5) H. T. UHn>nr*<i»rf. H nom. ». • ••• 

121. 132 11874). 

( 6 ) f oilrr Oif rrfcrJ'oj: Cmf'- U if** ' 

•t eouU not Wn*«I *s rvtJmor ^*^7’ . 

/?. r. IVW. n n , 457 1 *t>.t ' 

tlr„coiR.T.Tu/Ar»-..»7A..5:.6->(18D*);nor 

Bjni**! hfm, Cr. IV. »• 1*" 

17) li. T. ’• YJ' , 

I*)*/. t| a..C55(Mi7>fW »• 
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Where, however, it appeared that bat for the principal witness for the defence 
ha^^ng been discredited by means of proof of a previous inconsistent statement 
made by the said witness before the investigating officer, the accused w ould 
have been acquitted, it was held under the preceding Code that this amounted 
to a using of such statement as evidence against the accused within the mean- 
ing of section 162 (I) 

Statements of witnesses recorded by a police-officer while making an in- 
vestigation under section IGl of the Criminal Procedure Code form no portion of 
the police-diaries referred to in section 172, and an accused person on his trial 
has a right to call for and inspect such statements and cross-examine the 
witnesses thereon(2) and a police-officer cannot by recording in his diary the 
depositions of witnesses taken down by him under section 101 of the Criminal 
Procedure Code protect them from being used by the accused according to the 
provisions of the Ia\v.(3) 

Where the impeaching declarations were oral it is of course necessary to 
call the persons who heard them.(4) A statement by J to // was reported at 

■ the thana by the latter and thr" i. *i.-. i 

could be contradicted by the e 

by J it could not under this clc , ^ 

as the first information (5) Generally, whenever on a former occasion it was 
the duty of the witness to state the whole truth, it is admusible to show that 
the witness in his endence omitted facts sworn to by him at the trial and that 
ho now states fact which he then did not stato.(6) To make the impeaching 
statement admissible, it must be m some point a contradictory opposite of 
the statement made by the witness on trial. If the two statements ore recon- 
cilable, one cannot be received to contradict the other (7) Impeachinc evidence 
is admissible, even though the witness when cross-examined ns to the contra 
dieting expressions should say he is uncertain whether he made them or not (8) 
According to the English Statute, fO) it is required that before proof of such 
statement can be given the circumstances of the supposed statement, sufficient 
to designate the particular occasion, should be mentioned to the witness and 
he must be asked whether or not he had made such statement. In other 
words it IS necessary, before giving evidence for the purpose of contradicting a 
witness, to lay a foundation for the eWdcnce to be given by the interrogation 
of the witness himself and bj’ obtaining his denial or non-ndmission This is 
not made necessary by the terms of the present section (10) But it is both 
usual and advisable and just to the witness to first interrogate him, whenever 
that be possible, in order that he may be able to deny, admit or explain his 
statement (11) The Act has made this necessarj* in the case of wTittcn 
statements,(12) (v. onte) except where the witness is a party [in which case his 
previous statement may be relcsunt as an admissionj.flS) the prerious contra- 
dictory statement is not admissible as proof of the facts therein asserted itcan 
only be admitted to impeach the credit of the ivitness and for the purpose of 


4M. 45S OSSJ) . * e., 11 C L R., 871. in Ibo 
mutter of tlonanjtt Cutrnrjrr. I' C (1506), 34 
C.. JCO 34 I. A., 38. 

(1) R. \ iladho. is A., 23 (1892). 

(2) /?•!«« A'Jioo /t.l6C.810{I8S<»). J/oAo 
mrJ.inv R 16 C..ei2 D (IS'Sl . S:A<ni £*a<r 
\.R. 20 C . 642 (1893) . contw X t. ifciina. 
19 A . 30i\ K. n. (1897) lUnrrji and Alktnnn, 


(7) Wharton, Et , | 338. 

(8) Crovtry v PoQt, 7 C 4 1'.. 791 

tW ?44r91»c..«.lS.* J T.yior, Er . f 1443. 

(10) CMaaujshkin, Et . 372 . Firld, Et., 633 

(11) WhortoQ. Et . | 333 Harr Joorf, Et., 

i 819 Thu Trill Um] doTta to Lo Iho propor ronrio 
IB a T IS A . 23 (1892). Bad t. ■■/!. Uit 

nototoa. 143 Wbrn TKtariiriaQdrr rxamuutioB 


JJ.. iliurntmp 

(3) Slrra .'la» T E . M C.. 642 (1893) 

(4) Wharton, Et.. j 533. 

(5) R. T. /hTB BaniXt, S C. 3V. N.. 2)9 f J»0> 
at p. 221. 

•6) Wharton, Et., | 334. 


■aakr atatrmmti nhich atr tcrstrarr to itale- 
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neutMHsmg or raising doubt or suspicion as to those parts of tiie witness's tes- 
timony with which the contrary statement is at vamnce.{i) So t\io persons 
made statements to tlie effect that C and another had robbed them and caused 
hurt while doing so. One statement was made to their employer and the other 
to the Head Constabk. C was subsequently charged, and these two persons 
were called as witnesses for the prosecution, tmt they then denied that 0 was 
one of the men who had assaults them. It was held that the former sfatc- 
raents referred to and which implicated the accused could be used only under 
this clause for discrediting their evidence and not as substantive evidchce against 
the accused (2) It is not neccssarj’ in order to introduce such contradictor)’ 
evidence that it should contradict statements made by the witness in liis exa- 
mination-in-cliicf Ordinaiily the process is to ask the witness on cross-epnii- 
nation whether on a former occasion he did not make a statement conflicting 
with that made bv him on his exaroination-in-chief But the conflict may 
take place as to matters originating m the cross-examination ; and then, if each 
matters are material, contradiction by this process is equally permissible (3) 
A statement to contradict the evidence of a witness may be contained in a 
senes of documents, not one of which taken by itself would amount to a 
contradiction of lus evidence (4) 

The Alt as originally drafted contained the following additional section 
relating to the subject of cJiarader . — “In trials for rape or attempts to coniimt 
rape, the fact that the woman on whom the alleged oflenco was committed 
tommon prostitute or tha-t her conduct was generally unchaste is relevant 
It was, however, thought necessary to retain this as a separate section, and it 
was accordingly incorporated with the present one. In the case now mention- 
ed evidence is receivable not so much to shake the credit of the witness as to 
show direitly that the act in question has not been committed. In tnais for 
rape or attempts to commit that crime, not only is evidence of general bad char- 
acter admissible under the fiTatClause “to sfiow that the prosecutn-v ouglit 
not to be believed upon her oath,’ but so also is proof that she is o reputed pros- 
titute, for it goes far towards raising nn inference that she yielded wijlingiv. 
In such cases, general evndcncc of this kind will on this ground be received *h'>ug i 
the woman bo not called ns a tvitoess, and though, if called, she be not nskeu, ‘ 
cross-examination, any questions tending to impeach her character for cu^- 
ttty Counsel fox the defence c-ennot, however, prove specific immoral na 
with the prisoner unless he has first given the prosecutrix an opportunitv 
denying or explaining them Moreover, the prosecutrix if cro^s-exommeu 
to p.irticular acts of immorality with other men, may decline to answer sue 
questions, while if she answers them in the negatiw, witnesses cannot i>t* cfl 
to contradict lier.fo) 

Tlie Act does not in terms provide for cither of these : but as already o * 
servcd.ffi) according to English practice, when a witness’s character lor _ tu 
and veracity has been rfiVcct/y inipeachctl, the party calling him 
chameter by countervailing proof, and the character of the impeaching w 
for truth and veracity may itself )>e attacked. Whether a ^ 
admits sustaining testimony, that is, such a rourse is opyn where the wi ne 
attacked upon the other gronmls mentioned in this section, or ’ 

IfG, is n matter upon which tliere has Itcen conflict in the reportea cn« — 


(l) ». c»If, f>. 8SS, «n>) fl. ». JajvrJm /VaM 
(10031, .A. \V. N'.. «< ('XKml9sl-lon ol poW 

to prorr fnm'r 

(2> g. Ci-rnJ* Srt M.. 1 01 (HM2J. 

(3| UTisrlpn. Er., ) CW. 

{t> Jufi-im », I II, S., 7(3- 

(.1) T»»Ior. i’t; I sat lilt to •ho» cooifiit 
•1 <• in»r l.^ •• toolfc'* immoral 


•t<» «H)i Dir It *'!* ‘^* „ 

! R. n. !>.. («I . T*rl«^ I ,, 
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referred to (1) It lias been hdd in America tliat a witness’s character is so far 
impeached by putting in evidence his conviction of felony that evidence is 
admissible of his good reputation for truth (2) It is a matter of doubt whether 
such testimony can be received merely upon proof of prior conflicting statements 
of the witness or upon the cheiting of answers disparaging to the witness in 
cross-examination.(3) On the other hand, it has been said that where the 
opposing case is that the witness testified under corrupt motives, this being 
involved in the attack on his credibility, it is but proper that such evidence 
should be rcbuttcd.(4) The arguments for the admission of rebutting testimony 
to good character in all cases is that since the object of the attack is to impeach 
the witness,' the mode of such attack is immaterial, and that the same reasons 
exist for sustaining the witness, as where witnesses are called to testify directly 
to his bad reputation , on the other hand, it is said that the admissibility of 
the evidence in all cases may lead to confusion and the multiplicity of colla- 
teral issues.(5) It 13 of course clear that inanycase, and as a general rule, a party 
cannot fortify the credit of his witness by proving good character for truth 
vnlil the credibility of the witness has Itecn assntird {G) 

156. Wlion a witness whom it is intended to corroborate Questions 
gives evidence of any relevant fact, ho may be questioned as to corroborate 
any other circumstances which he ohsenxd at or near to the time Joievant “ 
or place at which sucli relevant fact occurred, if the Court is of wimissibie 
opinion that such circumstances, if proved, would corroborate 
tno testimony of the witness as to the relevant fact which ho 
testifies. 

llliittration. 

A, an accomplice, gives an account of a robbery in wlilch he took part. He des* 
cribes various incidents unconnected uiih the robl>ery which occurred on his way to 
and from the place where it was committed. 

Independent evidence of these facts may gnen in order to corro1>ornte his 
evidence as to the robticry it«elf. 

Principle — See Note, post. 

s. 3 (“ i’ceh”) a. 3 (“ Cor/rf.”) a. 3 (“ 

Jilarkby, Ev., 109, 110; Cunningham, Ev., 150. 

, COMMENTARY. 

This section provides for the admission of evidence given for the purpose Corroborw- 
not of proving a directly relevant fact but of testing the witness’s truthfulness. wtiaeM 
There is often no better way of doing this than by nscertainirig the accuracy 

(1) Stt tlip »ul'j<^l <li»cu*s««l 'n llurr Imao. impnprr rtim^nel «, hi> p«Tt ha> U^rn rithM 

C\.. {S70. rlicitfd from a iritar.* on rro«i.rismin»(ion, 

(2) Staff r ftot. IS Vt 1 11 ( \nic r 1, /*<•■•« * or ottaurU from othrr witnriw* vith (hr vir« 

eu \ t., SSI . \\ batten. Kr | .164 . Jlnrr of impratbina hia xrrarit^ — hia j^rarral rharar. 

Jonra, Kr . | S70 for for tinth bring tba« in aomr aort (mt la 

(3) Wharton. }'\ . {i SS7. »utr (11 and raarr laaar. pmrral rmirarr that hr i* • man of atnrt 
thrrr rifrj . Rutr. Jonra, } 870 !l la aaid to br mtrpritjr onJ arropnlotta rrsanl fort rath »ill br 
Ihrlirttrrrira (hat thr rrafrnt'r lasot admimbtr oJomtrd. 

ihouEh Ihrrr trr raM'a to the contrary , Burr. tl) Wbartoa. £» . | S7u. 

Joara. Kr.. {{ $71. $70. In Taylor. Kr.. { H7S. <S) Barr. Jonra. Cr.. {| h;|. t.7<i. 

hoorarr. thr ruV* ia atatrd to Ir that~nbrrr Ml ffc.. |< SS'i. STti 

vaalrnor of cnnrraJirrivjf liitSrmtatt or of othrr 
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of h)S e-vadencc ns to surroanding circumstances, thougli tiiey are not so imme- 
diately connected with the facts of the case as to be in themselves relevant. 
While on the one iiand, important corroboration may be given in the case of a 
truthful witness, a valuable field for cross-examination and exposure is alTordcd 
in the case of a false witness In order to prepare tJic ground for their corro- 
boration, it is necessary to elicit these surrounding circumstances in the first 
instance from the witness himself, and for this the section makes provision (1) 
This section, in effect, dechates evidence of certain facts to be admissible ; and 
if it had not been inserted the Judge would have had to determine the relevancy 
of these facts by reference to the 7th and llth sections ; and he might perhaps 
have been influenced bj’ the practice in England whicli has been against the ad- 
mission of such evidence (2) It is not incumbent on a party to give corrobora- 
tive evidence of statements not chaUenged by the other paHy,(3) 

atatemWts 157. Tn order to corroborate the testimony of a witness, 
any former statement made by such witness relating to the same 
c”roborat» fact, at Of about the time tvhen the fact took pJaoo, or before any 
inoay as to authority legally competent to investigate the fact, may ho 

same fact 


Principle — The force of ««y corroborntion by means of previous consis- 
tent statements depends upon the truth of the proposition that he who is con- 
«istettt deserves to be belic%*ed. The corroborative value, liowcvcr, of eucli 
previous statements is of a very varying character dependent upon the 
cirumstancc'* of each case, and a person may equally persistently edhoro to 
falsehood once ntterod, if there lie a motive for it.(4) 

8 3<“/'rtcr.”) 8. 3 

Gilbert. Ev., 135. I3C ; Wharton. Ev., § 570 5 Taylor, Kv., § U70 ; StarUe. Kv., 2M ; 
Bo«t. Ev., p- COO. Phifwon, Ev . 3r«l Ed.. 140 ; SJarkhv, Ev.. 100, 110; Field, Ev., M.j. 

OOMMEJNTARY. 

former seition is not in nccotdancc with English practice, according to svldch 

statecnants evidence of prior 8t.stcmeiit3 is not generally admissible to corroborate o wit* 
corro^re* ** f'c*’ (•”‘1 It is argued that by offering n witness a party is held to rccommemi 
him ns n-ortiiv of credence, and ivarranting his veracity, corroboration is no 
permitted (fi) Tliat former statements are no proof tlint cntirol)’ differcn 
statements may not has’e Jwen made at other times and are therclorc no evi- 
dence of constancy , that if the suorti statements are of doubtful creuiwli y 
those made without the sanction of an oath or its equivalent c.annot corrobo- 
rate thcin.f?) that a witness Iiaving given o confrarj' account oJthoagh not uyon 
oath necessarily impeaches cither his veracity or his memory : hut his liavi g 
asserted tlic same thing does not in general carry’ his credihiiity further is 
nor so far as lus 0.1th (8) Tlic section, however, proceeds upon the / 

tlint ronsislency is n ground for IWicf in the witness’s I’praeity.fO) N) 1. 1 


ID r„nnlnsb*ra, F.r.. t. ISrt 
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Baron Gilbert was of opinion that the party who called a witness against whom 
contradictory statements had been proved(l) might show that he had affirmed 
the same thing before on other occasions and that he was therefore “consis- 
tent with himself.”{2) 

The section thus declares certain statements to be relevant which but for 
it might have been open to the objection of being hearsay ,(3) the only condition 
being that this prcAdous statement shall have been made (a) cither about the 
time of the occurrence or (fe) before a competent authority. This condition is 
to some extent, a safeguard against fictitious statements designedly made to 
support subsequent endence ; but it is obvious that the corroborative value 
of such previous statements depends entirely on the circumstances of each case, 
and that they may easily be altogether valueless. The mere fact of a man 
haWng on a p^e^^ous occasion made the same assertion generally, though not 
always(4), adds but little to the chances of its truthfulness, and such evidence 
should be distinguished from that which is reallj' corroborative (5) One may 
persistently adhere to falsehood once uttered, if there is a motive for it ; and 
should the value of such a corroboration ever come to be rated higher than it 
is now, nothing would be easier than (to take an example) for designing and un- 
scrupulous persons to procure the connction of any innocent men who might 
he obnoxious to them, b)’ ‘ ' 
ments to diSerent people 
innocent men (C) “The 

order to corroborate, may be a statement made either on oath or otherwise, 
and either in ordinary conversation or before some person who had authoritv 
to question the person who made it It may also be verbal or in writing If 
not made before any person legally competent to investigate the fact, it would 
seem that it must have been made at or about the time ir/ien ihe /act took jilace (7) 
In India perhaps more particularly than m other countries the statements made 
by those who hate knowledge of the circumstances connected witlithe commis- 
sion of an oflence, immediately after the occurrence and before they can be 
tampered with by the police or others, are important to the ascertainment of 
truth.”(8) Where a person making a dying declaration chances to live, his 
statement cannot be admitted in evidence as a dying declaration under s. 32, 
but it may be relied on under this section tocorroborate the complainant when 
examined in the case (9) Section 102 of the Criminal Procedure Code prohibits 
the use of the record of the statement of a witness taken under section 161 ns 
c%ndencc, but does not override the genernl proM'ions of tins Act asto proof of 
such statement by oral evidence, and such statement is admissible under this 
section in corroboration of the evidence of the witness given at the trial.(lO) 

The evidence is only admissible in corroboration In the undermentioned 
case, (11) in which the prisoner had l>een tried and convicted of an ofience, the 
depositions of witnesses given in a previous trial of other persons charged witli 
having been engaged in tlie same oflence were used against liim. The witnesses 
instead of being examined in the ordinary way were re-swom and «aid. *T gave 


(1) Ttiii IS Dot Dots-s<«ry uadrr tho mvIiod 

(2) UillKTt, Et . 135. 136 

(3) Msrkby. Et . llU. iuOill»rt. Et . 135. 136. 
Ihrto sUtrntoDtt trratrd Ds rxfrptions lo (hr 
lioarsiy nilo 

(4) .to mstsDor ot Iho <(kliir of suchcTklrorr 
>a thurouatry it pointed out la (Lr ^uoUlioa 
from IVVl. Er., S55, rited j-xf 

(5) OiaoinrHam. Et.. a. 157. 

16) K.v dfWjpotia. II Uoui. il. C. K., I9«, 
193 (IST«). 


(7) See OrsTuraf Ootfrwmtnt, t>r . Co.. L4. r 
Aaninaika Cion. 25 SI . 3H> (l'»ilj 

fH) FtrU, Ct . 655 and t*t Sforkby. Et., 
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(11) Jt. ». £.a»oWA. 12 IV. Ik., Cr.. 3 (I 
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e\*idence before in this Court, and that evidence i? true.” The irregularitv nntl 
injustice of this mode of proceeding were commented upon, and it was pointed 
out that the depositions containing the statements of a witness as to the com- 
mission of the offence in the earlier trial would have been adini.'^sible to corro- 
borate his testimony given in the trial of the prisoner. The evidence of the 
witness whose testimonv it was proposed to corroborate should Live been first 
taken, and after such witness h.ad finished liis evidence, and not before, the for- 
mer deposition might have been put in, not to add to liis testimony, but simply 
to corroborate it by showing that the statements made by him, while the fiicts 
were still fresh in his memory, correspond with those made by him in the Court 
of Ses«ion in the present case. In the case cited, at the time when each depo- 
sition was put in, the evidence of the w-itoess not having been given in the Court 
of Session, there was nothing in the record which made it admissible. There 
was in fact nothing which was corroborated by it. In the undermentioned 
casc(l) a witness was asked w'ith a view to corroborating another person in- 
tended to be called as a witness whether or not the latter person had imade any 
statement to him with respect to one of the matters in suit. It was held that as 
this section refers to the corroboration of the testimony of a witness, ordinarily 
before corroborative evidence is admissible tbe evidence sought to be corro- 
borated must have lieen given Tlie Court 2iad no doubt a discretion to alio*' 
evidence to be given under this section out of the regular order upon on under- 
taking by Counsel to call the mtness sought to be corroborated, though such a 
course will be found m most cases to be iBconvenicnt. If ncces.*ary, a witness 
will be allow ed to be recalled to give eWdeuce under this section after the person 
sought to be corroborated has given his evidencc.(2) .Vnd in the undermen- 
tioned case where an ad%ocate was charged with having adWsed brilicrv, and 
the charge wa< foumlod on conver-ations with another Counsel, it was held that 
evidence of persons to whom the latter had in the Bb.«ence of the accused repeat- 
ed the ton%ersation was admissible umler this section, but did not help the 
determia.ation of the rc.il issue (the truth of the chargc).(3] 

Such st.itemeut3 must .ibo lie regularly ]>rotvd by the person who received 
them or bv some one who heard them gi\en.(() When it is dcMred to com>- 
Itorjte a w jtne.^s bv a prenous deposition, or by a first information report, re- 
lordcd under section lo4, CYiminal lYotedurc Code, these documents niust iic 
produced, for they are docnnicnts required by law to be reduced to writing, nnu 
>econdarv cridence of their contents cannot be given (5) The c.t=c of a state- 
ment ]»v way of compl.iint again'Jt the coniimssion of n crime has l^n ftlreauy 
de.alt with by the eighth section Illuslrnlionn (j) and (k), arte. -Vs independen^ 
evidence of n fact, st.'itemcnt.s are. by that section, relevant as conduct, ii t le) 
accoinp.inv and evpiain facts other than statement.'«.(C) The cv idence requMte 
for the rorrol)oralion of the testimony of on accomplice mu«t proceed 
independent and reliable source, and i*revion'« st.itcinents in-ide 
accoiiiplicp himself, though consistent with the evidence given by him at i 
trial, are insufficient for ^uch mrrotioratlon The statement of the aecompneep 
whether made at the tri.il, or before the trial, and in whatever j«hai*e d cou’^ 
l>efore the Court, is ‘■till onfv the statement of an accomplice and iioes no 
at nil improve in value bv repetition (7) 


(I) r .Vvn^p lal. Z (. U 

X. ivltlP"'). 

/». 

(3) lo ll« ci»ltrt «'f Coirvtjtr, I*. C 
(I0t<).3* a. t»;31 I. A-. ti. 

(4) t:. r. !;.<«• .Y«a. ? w. m, i>.. at tisari 
I (S) rWU. Cth 633] #«« f. 61, ««/<■ for M ia. 

tre ao* «{ a drgoaitpon. la ron9lsiratl,>'i 


T /. 1 M.V.. 7 *. S.V.. 


(SI T PKtf. ■, n 
(7l Si 

HhT4) K.r. JJrf* 
aorrsB tbp- ront*->ploa 
io rcmlsirat- lb< 
arala.i lb- ©Ihr^ ; A’, 


a,|l Iloin. K. f’. b . 

«... 

of ouf ol •>»' r”*""*" ^ 
.cT»lrn^ «■!." 

T. 



[SS. 168 , 169 .] STATEMENTS UNDER SECTION 32 OR 33 . 


895 


158. Whenever any statement relevant under section 32 
or 33, is proved, all matters may bo proved cither in order to con- ^oSSIction 
tradict or to corroborate it, or in order to impeach or confirm 
the credit of the person by -whom it was made, which might have und« ale- 
been proved if that person had been called as a wtness and iiad 
denied upon cross-examination the truth of the matter sug- 
gested. 

Principle . — See Note, post. 

8. 3 {“ ^elerani.”) fl. 3 (“ Proved.") 

83. 32, 33 [Slatemenli by persons who cannot a. 157 (Corroioralton.) 

be called as witnesses.) «. 155 {Impeaching credit.) 

8. 135 {Evidence to contradict.) 

Steph. Dig., Art. 135 ; Burr. Jones, Et., | 849 ; Xoiton, Ev., 335, 336 ; Cunning* > 

ham, Er., § 15S. 


COMMENTARY. 

This section refers to certain statements made by persons, who from some ® cm- 
unavoidable cause cannot be produced, and of which under sections 32 or 33 tiudiccion 
evidence may, in the circumstances there described, be given The present mentlun. 
section has the eflect of exposing any such statement, when admitted, as far as gee BMtiea 
may be. to all the scrutiny, and giving it the advantage of all the corroboration, or 88. 
which it would have had on the cross-examination of the person making it. 

The statements admissible under section 32 or 33 or exceptional cases, and 
the evidence is only admitted from the impossibility, improbability or great 
inconvenience of producing the authors of the statements. It is only just, 
therefore, that all the same safeguards for veracity should be proidded ns if the 
authors of the statements were themselves before the Court and subjected to 
oath and cross-examination (1) So with regard to the impeachment of wit- 
nesses, the general rule applies where the witness whose testimony is attacked 
is dece-ised or absent Thus where the testimony given on a former trial by a 
witness, since deceased, was read to the jur\-, it was held competent to show 
that such witness had stated since the trial that such statement was untrue.(2) 

159. A witness may, while under examination, refresh his 
memory by referring to any tvriting made by himself at the time 
of tlio transaction concerning which lie is questioned, or so soon 
afterwards that the Court considers it likely that the transac- 
tion was at that time fresh in his memory. 

The witness may also refer to any such writing made by any 
other person, and read by the witness ^vithin the time aforesaid, 
if when he read it lie knew it to bo correct. 

Whenever a witness may refresh his menior}’ by reference to 
any document, he may, with the permission of the Court, refer docuS.«ai^ 

to 

- - memorx. 

(I) Norton, Et . 335, 336. CQnnui;hain, Et . tvt tLi* la Ir m tni.lAlr, For •arlLry 

* >D«tma<««f *tt Ibr 

IJ) rro'r X. Com.. Si Ky.. S^-MAmrr Ucitod CAimoi M Xfooff x. .Kol.t cW «./t, 

«lUi otbrr .Imrn.aa >■> Rarr. Joar*, Er.. at pp. SS. 339. 

J Stt, »lirrr tb.. Tf*J *• >B(f>mprt<-at.'* 
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to a copy of such document : Provided the Court be satisfied 
that there is sufficient reason for the non-production of tlie 
original. 

An expert may refresli his memory by reference to pro- 
fessional treatises. 


?offtcta*stat- 160* witness may also testify to facts meutioued in 
me^ntmen" documcnt as IS mentioned in section 159, although 

MetfoVfss. ho has no specific recollection of the facts themselves, if he is 
sure that the facts were correctly recorded in the document. 


Illustration. 

A book-keeper may testily to facts recorded by him in books regularly kept in tlie 
course of business, if be knows that tlie books were correctly kept, although he has for- 
gotten the particular transactioas entered. 


aalversB 'writing referred to under the provisions of the 

preceding sections must bo produced and sliown to 
rpeaVm©** *ho adveiso party if ho rctjuircs it ; such party may, if he 
mory ploasos, cross-cxaminc the witness thereupon. 


Principle. — Thougli there nre some objections to such a course, (1) it » 
yet clciir that an important aid to exactness would be neglected, if, human 
memory and inaccuracy being w hat they are, a witness were not at liberty to 
justify his recollection of facts by reference to written menioranda concern- 
ing them (2) It IS desirable to secure the full benefit of the witness’s recollection 
ns to the whole of the facts, (3) and that a witness should not sulTer from a mi«- 
talce and may explain an inconsistency.^) It is further to 
the committin. ' ' . ' ’ ’ - - - ‘'’• 

degree of atten 
\crs3tion. If 
euliject o{ ■ 

been fresh in t ... 

- . • -itsell.lS) 

. . 0 securing that th'- 

, litions are laid down 

by the sections abovementioned (G) The witness may be cross-examined as 
lo the paper in his hands, since m nootherway can the accuracy and * 

tion ol the witness be ascertained; and It is only by the P^^duction ant 
pretion of the document and by such cross-examination that it I*® 
tnined whetlier the incmomndum docs assist the memory or not.{7) lb® r 
of production, inspection and cross-examination is necessary to check 
of improper documents and lo compare the witness’s oral testiroonj "• ‘ 
written Btntemcnt.(8) 


(II Sn rlooclrrr. Er., 201, rifinj; Dmlham. 
at«>bU JuJirUl Kriilr'n''*'. H. ** Not'* 
• h'lhff rrm*ult«lil/-.'' 

(2| CuanlBghftm. Kr.. 377. Mi Xroao’l* 

^( ••Imlioon •hrfp th»i|i7oum''nt rionol Im- intl 
•trli llf tat'/rtA Ih,- #•« |mw(. 

aj tn i*/A»4'x». Jfair.>M, S 739. 741. 7« 


(I8S2). per J. >. .. c 14 

(4) Nallihyr. H M T.. <»•• •' • 

(tt) F*rH.ET..M7. eiilng^JVnU.iw.J'i* • 

(«) Cuaninahim, Ef.. 5^** ,,.i, 

(7} « h.rtofl, Kf.. 523 , Hurt. J®""';'-;, 
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8. 3 {“ Court”) a. 3 {** Documtnt”) 

Steph. Dig., Art., 130; Tavlor, Er., §§ 140(>— 1413; 2 Ph. & Am., 480—487; 
Greenleaf, Er., §| 437 — 439 ; Wharton, Er., §§ 516—520 ; Stewart Rapalje’s Law of 
Witnesses, §§ 279 — 2S5 ; Burr. Jones, Er., §| 877 — 886; Powell, Er., §§ 406 — 11 1 ; Dick- 
son’s Er., ii§ 1779 ; Wood’s Practice, Er., §§ 129 — 130; Goodere, Er., § 207, 209; Wig- 
more, Er., §5 758 — ^764. 


COMMENTART. 

A witness will be allowed to liave bis memorr, respecting anTthing upon Befreahin^ 
which he is questioned, refreshed hr means of written memoranda It is not ®®*“°*T* 
necessarj’ that the document referred to should he one which is admissible in 
evidence. So in an action for money lent, on insufficiently stamped pro- 
nii.ssory note purporting to be signed by the defendant and expressed to be 
given for money lent was put into the defcnd.ant’s hands by the plaintiffs’ 

Counsel, for the purpose of refreshing lus memory and obtaining from him an 
admission of the loan : held that the phintiffs were entitled to use the note for 
that purpose notwithstanding the pronsion of the Stamp Act, that an instru- 
ment not dul}’ stamped “shall not be pven in exidence or be available for any 
purpose, whatevcr”.(l) It has been said(2) tluit there are three classes of cases 
m which this may be allowed ; — (o) Where the xmting ser\-es only to revive 
or assist the memory of the witq^ss and to bring to his mind a recollection of 
the facts This is the case referred to in section 159 Here the xmtmg is in section 159 
the stricter sense used to refresh the memory, that is. the xntness has a ‘present 
»ne»ior^ of the facts after the inspection of the writing In this case the docu- 
ment 13 resorted to to rcviiv « faded tuemoru, and the witness swears from the 
actual recollection of the facts which the document e%okes(3) Memory is jn 
other words restored. (6) \\'here the witness recollects ha\^ng seen the writing 
before, and though he has no independent recollection of the facts mentioned 
m it, yet remembers that, at the time he saw it, he knew the contents to be cor- 
rect, see section ICO, Illustration (4) In this case the mtne.ss has no present 
memory of the fact itself, but if the xvitness Iw correct in that which he does 
positively state from present recollection, n; . that at a prior time he had a 
perfect recollection, and h.ax-ing that recollection, says, if teas tnily stated m the 
document produced, the writing, though its contents are thus but mediately 
proved, must be true (5) (c) Where it brings to the mind of the witness, 
neither any recollection of the facts mentioned in it, nor any rerollertion of the 
icnting itself, but which nevertheless enables him to swear to a particular fact 
from the conviction of his mind on seeing a writing which he knows to be 
genuine. In this c.ase the testimony of the witness is admissible to prove a fact 
although he has neither any recollection of the fact itself, nor mediate Inoirlcilge 
of the fact by means of a incmon.al of the truth of which he has a present 
recollection. This happens when the memorandum is such us to enable the 
wntne'ss to state with certainty that it would not have been made had not the 
fact m question been true Here the truth of the evidence does not whollv 
depend on the contents of the document itself or on any recollection of the 
witness of the document itself, or of the cirrumstances under which it was 
made, but upon a conx'iction. arising from the knowledge of his own habits 
and conduct, .'uffifienily strong to m.*»J.e the existence of the document vrhollv 
irreconcilable with the non-exi-tence of the fact, and so to convince him of 


(I) ft.nkall T 1 Q 11 (IKMW StS. 

C) S rh a .x™., H 4><\4S1 . WUmeJ is Grren- 
Wt. Tr.. I 43: . r.orr I'l.. |J STS. KS 4 

Mrikrt llaf«t|r’* ff. tU . 4SI,4ei : StarVir, Et.i 
i::. ITS; Tajlop.rr.. | Hit . l\»»t-ll. Et.. ♦<«, 
407; Tkp«r •rrlM«i aabriaa- 

W, Lt 


tiailr foQw Enriuh ralrs ia tb-w ciatt^ra. 

(J) CacidrTe. Et., ^■S. SIS Barr. J«p.. Et. 
!Sxi. 

( 4 ) ra»r« tiItU u TaTlor. Et.. | 111;, 
IS) Statlw. Et, ITT. ITsl 
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the affirmative (1) Thns, in proving the execution of au instrument (one of 
the most ordinary and cogent cases within this class) yiierc a witness, called to 
prove the execution of a deed, sees his signature to the attestation, and says he 
IS thereby sure that he saw the party execute the deed, that is a sufficient proof 
of the execution of the deed, although the witness should add that he has nn 
recollection of the fact of the execution of tJie deed.(2j The admission of 
such evidence is, Imwevec, not confined to attestations of the execution of 
written instruments (3) 


Section 160. These last two classes, which may logically be considered together, are 
the subject-matter of section 160.(4) In the two latter classes of cases, it is of 
course essential that the witness filiouh’ ' *’ '*■ ’ "todepo-'e 

positively to the facts to ivhicb he is < .ve no pre- 
sent recollection of them independent 159 deal'^ 

with cases in winch the witness reallj _ ' tlie cases 

referred to by section 160 the document is resorted to, to ‘ ‘ gne a record of (k 
past, the life of a preseoi deposition by the witness's attestation of it.i! truth, eirn 
where memory itself may wholly hate raiiished."{0) Tins is perhaps hardly 
logically termed “ refreshing the memory,” though undoubtedly it is so called 
in practice (7) Tlic witness after referring to the writing, swears as to the fact, 
not because he remembers it, but because of his confidence in the corrcxlmt of 
lAcnniinjjfS) As to the use of a copy in the cases dealt with in section ICO, 
V, post. 

•‘Any writ The section saj*8 the witness may refer to any writing. Jt is ininiaterlnl 
therefore what the document is, whether it be a book of account, letter, bill of 
particulars of articles furnished, including such items as dates, wcightsanu 
prices, way-bilh, notes made bv the witness, or any other document wh.itsoeier 
which 18 cllectuai to assist tbe memory’ of the witness (9) As to^ the aifiiuficancc 
of the words " while tinder examtnation," v. post, note to section lOl. lithe 
w itness ha» become blind, the paper may be read over to him^ for the purpose 
of exciting Ills recollections (10) And it has been held in America that uherea 
paper is signed with the mark of a witness, who cannot re.ad or write, it may 
be read over to him to the same purpose (II) 

A statement reduced to writing by a police-officer under section JC2 of the 
Orimiiial Procedure Code cannot be used as evidence. But though it is not 
evidence, the pohce-officer to whom it was made may use it to reiresli lus 
memory under section l.'iO of this Act, and may be cross-ex.atnined upon it by tjw 
party against whom the testimony aided byit i3given.(I2} Statements of «i 


(1) Sucki,’. Kv.. ITS. 

(2) I'tr lldjlcji J.. in Jlaujham r. 

S n. A C., 11 , anil lUap, 

.\.C..73S.«#Ttfrlor. Er.,| IlIC. 

(31 r. llullorJ, fopra. 

(1| Fi.'lil. Kr.. 8.17. Tlir want of rrooltrction 
n( It.', fnrl* mi-nliunnl in tho t»oUtl<r rlaMoa, 
thoa;h it Oort not affrrt thr sdmi*«it.llily oltho 
rrirl^rirr, mntt y^t iM-coniidrirU la d<«ii)ui(U(wii 
Ih.- amouQl of ralu.' lo t.vaaiiiriml toit il . <S7. 

(S) 5 111.4.1111...^.. j.‘t(arlilr. 179, -V4«7. 
i»m n.lUlMrii, H t!.S C., It. ff.r. M.Jfartttt 
Lt>rttlrr. : A. & K.. JKI. 

( 9 | El,. JS'S. latfi* fir«l of iHr 

tUiv* mtmwy •> rithirtit, and la lh» ■'.fMi.i 
kitl nf U r'K/fnl, iU, Si3. 

17J H*, >. ISOi/prata of 


w.tawran 01 U 7 I'-tlifrln 

,a thf iUrVb/. K».. IM. 

(8| pan, r. tM. 58 u , ttS »»“• 

«Im Wn mM Ifiol f In’ wiln'-'* 1" 

ly tothr.waUoffOlTcorJnl. 

OW.H not havo madr ih.* Mlfy uni'’” 

1»J l~ « .™. . W Jfa ( W.. IM «..■ . 



llurr, Jonr». Er.. ff «7'<. S‘«. »■*'• 

(10) Taylor. Er.. f Hl<>- ^ 

(11) rW/»o«ir<a//i r.tar.t . 

cll.u in Serwarf Jtar*V * 

-S3 (I .l.o«U act I- n-a.1 l^lorr .).a J-'?. 

far rarh »»■) hair U K, , 

aiOiniit rommrnt ; 't , »«■* *•* *'*”* 
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nesses recorded by a poHcc-ofTicer while making an investigation under section 
161 of the Criminal Procedure Code form no portion of the policc-diarics referred 
to in section 172 of the same Code, and an accused person on his trial has a 
right to call for and inspect such statements and cross-examine the witnesses 
thereon ;(1) and a poUce-ofTicer cannot by entering statements of witnesses 
recorded by him under section IGl in his diarj*, kept under section 172, protect 
them from such use as the law allows, eq , under sections 145 and 159 of this 
Act.(2) The statement of a person recorded under section 161 of the Criminal 
Procedure Code is inadmissible under that section, thougli it may be used by 
the Police-officer who recorded it to refresh his memory .(3) 

The dying statement of a deceased person, if not taken m the presence of 
the accused and as a formal deposition, must, before it is admitted in 
evidence, be proved to have been made by the deceased. The statement may 
be proved in the ordinary way by the person who heard it, and the writing 
may be used for the purpose of refreshing the witness’s meraorj*(4) 

A medical man in gisdng esddencc may refresh his memorv by referring 
to a report which he has made of his post-mortem examination, but the report 
itself cannot be treated as evidence and no facts can be taken therefrom (5) 
In Scotch law in the case of medical or other scientific reports or certificates 
winch are lodged m process before the trial and libelled on ns productions 
in the indictment, the witness is allowed to read the report ns his 
deposition to the jur}', confirming it at its close by a declaration on his oath 
that it is a true report (0) '‘In India the rule is slightly different, though 
similar in principle Where a dead body is sent totlic Civil Surgeon m 
order to the making of a post-mortem e-Tamination, a printed form is sent 
therewith, which the Civil Surgeon fills up on examining the body. Tho 
report is not itself legal evidence [v. owte,] but it is usually placed in tho 
hands of the Civil Surgeon, who refreshes Ids memory from its contents, 
when giving his testimony ”(7) 

In order to he useful for the purpose of refreshment a document need not 
ho admissible itself as independent evidence. So though Juinmn^icasU'lnli 
papers arc not admissible as independent evidence of the amount of rent men- 
tioned therein , yet it is right that a person who has prepared such papers on 
receiving payment of the rents should refresh his memory from such papers 
when giving evidence as to the amount of rent payable.f8) Nor docs a writing 
used to refresh the memory thereby become evideme of itself. Consequently 
it is not necessary that it should even be admissible, and a document which 
cannot bo read for want of a stamp may be referred to by the witness in giving 
his evidence (9) The question sometimes arises whether memoranda use<I 


loVofrm^J! r. /CoptniaitJ, 11 

H.C. Jl , 1^1 (IStl). And «M In Mme rff»rt Jt.r, 
Itmal rtjad Falarm, II 1)., 0S9 (IB97) ; 

.S1117I V. n.. 9 <’ , 455. 45S 
(II A'tan r. /!.. I6C , SIO (ISS9) ; JIain. 

mtJ.llix R, laC.. 612 (ISsS); contrn /f. t. 

i» A., 3»i>, K ft. { 16971. Rsarrji A A<L- 

tnftn, JJ.M diMi’Stinp. 

(5) .M<ra,SU t ff..20 C.. 61*. C4S (ISlfS). 
Contra A. df*iia«. >uv<ra. 

(5) R. V .Sr,vnK.3I C.. luSd (Its**} at r.ia32. 
(41 R y. lsam>nej.m.H C..211 (1Ss2»; •. e. 
IOC. L. R . 11. 

(3> A' tIx' .''ar* f. R.. pr., 45.1. 4«o, 461 

<iK«2isa. f , u c. i_ n. 5«s, .M ; w. ii. rr.. 

Uu. 14 . 6 \V. 11.. (>. 1.M..3S R. /.*», 

4 C. W. N.. irsdfcOO) 


(S) VuXaoa'a tit in ScotUaJ 

Yol. u. ) 1779 ; Aliaoa'i (.YiminnI Law, 640 — 542^ 
citnl m Tailor, Ev . { 1413, p 1018. not-(t), 
mhrrc thr rrntoan >rr ; irru for the nV. 

IT) FfU. F.r . 661. 

|S) t. .Niyx, 10 C., :«S (16^31: 

anil ««€ at lo rnUrr-t loQ JtoinmKt i/aimoii-/ 

X. Sa/ar Mt. II C.. 4 " 7 , tfir* (ISaS); 
nrrtbrr ttatrinratt nnilrr >. 141, Or. lY. Cole 
It. satr. p. tTHl, at-r |M<ljr«^ianM (». 
arraTalrarr la ibr ra>r. tbrj na^ •till W u-mi 
for Ibr pnrpr,#^ ©f rrfrr.bujfi mrmoiy. An*! a-f 
TaraftaaH J/aCiri V. Jtamal .Vorya. S t*.. 
333 (IS79}. .Cm irharroa. Er.. { 619. 

(9) TarW. Et., J 1*11 ; W1aM<iii,Er.. | 52.»- 
at to oast of vtanip, *>r ISiiiocra, Et.. 3rd 171., 
447. and malt. 
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•' Made by 
blmself or 


person.* 


for relrcsbnient axe themselves to be admiticd in evidence. AYhen the i^itness, 
after reference, finds his memor)’ so refreshed i/iat he can teslifij recollection inde- 
pendently of the memorandum, there is no reason or necessity for the intro- 
duction of the paper or vniling itself ; and it is not admissible. But another 
rule prevails when the witness cannU testify to the existing hnouledge of the (act 
independently of the memorandum, but can testify that, at or about the time 
the writing was made, he ineic of ilsconlenis and of their truth or accuracy. In 
such cases, both the testimony of the witness and the contents of the memo- 
randa are held admissible. “ The two are the equivalent of a present positive 
»statement of the witness affirming the truth of the memciTanduTn.”(l) 

Any Criminal Court may send for the police-diaries of a case under inquiry 
or trial, and may use such diiiries, not as evidence in the case but to aid it in such 
inquiry or trial Neither the accused nor his agent are entitled to call for such 
diary, not is he or they entitled to see them, merely because they are 
referred to by the Court ; but if they are used by the police-officer who made 
them to refresh his memory,(2) or if the Court uses them for the purpose of 
contradicting such police-officer, the provisions of this Act (section 161 or 
section 145, as the case may be) will apply.(3) The special diary may be used 
by the police-officer who made it, and by' no witness other than such officer, for 
the purr'’*-' of -r'-r-’d**" F th' di-.— • '* r-*'-! !*v t''" 

who *•>. . r I . • j.. » ''I I ‘ ri ■ ' 

to se • il 1 'I fi 1 . 01 . * 5 i' , 1 'I' I ■ 

particular entry wluch has been referred to and so mucli of the diary ns, in the 
opinion of the Court, is necsssary in that particular matter to the full under- 
standing of the particular entry so used, but no more (4) An accused has no 
right to insist that a policc-diary, if not in Court, shall l» sent for, or if it he m 
Court, that it be referred to for the purpose of refresliing the memory of a police- 
officer , It bimg said that there is no authority for saying that a witness can 
be compelled to refresh his memory from any document unless the document 
is either in the possession of the party who desires to put it to the witness, or is 
at least such as he can insist on having prodMocd.(5) Whth regard to_ these 
documents, however, the law has e.xprcssly declared that the accused is not 
entitled to call for them, nor to see them, e-rcept in a specified contingency 
and if it were in the power of the accused to brinp about this contingency, he 
might m nearly every case procure inspection of the document. It has, ho« • 
ever, been also held that a witness, who has the mrans of aiding his m^ory 
by a recourse to memoranda or papers in hia power, can lawfully he reguirca to 
look at such papers, to enable him to ascertain a fact with more precision, to 
verify n date, or to give more exact testimony than he otherwise could as to 
times, numbers, quantities, and the like (7) 

■*' . - . ic by himself or by nny other person. 

• it to be correct when the tacts wem 
that the writing shouicl have been 

made by the witnes.s ; for it is tlic recollection and not the incmorandum w _ic 
is eAndoncc. Thus a seaman lias been allowed to refer to a logbook w >' > 

(1) Uurr. Jon<«. K«., | SSA. 

(Cl S<^ J}. T. Iturilyl .Syrmn, S W. It . (V . e'J, 
fil (1S07). 

(3) Cr. Pi. Codr. 17*. » Ja4at, PUm. 4 C, 

\Y. S.. ICS (l«9S) 

(*) /?. T lU A., SHI, F. B. (ltW7) 

(3) In rr AViCAiir*. sC., 131, 18H, |S7(IRSI); 

«. r . 10 C. ).. It , 31. In re Jtailom. S 

C.. 73S. 713 (18HC1 ; i. c.. ICC. L. It . C31 5 It «m 
• 1*0 h'M that ’’the JdJgp vrat not iMtnnd 

to compel lh« vitaoc to look ot the 


diary io onlcr lo rdrcM. bi. 

w.. nholly withm hU dtfcrction *hrlJ.cr b# 

•tiouM do *0 or not. 


Joac. Er.lSSa. ond ' 

tfarro cited. 
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thoogh not written by liiraself, had from time to time, and while the occurrence 
were recent, been examined by him (1) So it has been said that a witness at 
Sessions might be shown his former deposition before the committing Maristrate 
in order to refresh his memory a couple ot months after, if such first deposition 
were taken immediately after the occurrence (2) 

But it is clear that a w itness should not be allowed to use any document 
to refresh his memory which was made by another person, unless he knows 
it to be correct 

Section 159 substantially follows the English rule ns to the time when the ^ben 
writing must have been made, this rule being that a writing can be used to 
refresh the memory of a witness only where it has been made, or its accuracy been made 
recognised, at the time of the fact in question, or at furthest so recently after- 
wards as to render it prob.sble that the memory of the witness liad not then 
become defective (3) Its oivn peculiar circumstances and the discretion of the 
trial Judge must govern each case raising this question, which in part also 
depends on the mental character and capacity of the witness. It is clear that 
the memorandum must not be used to convey original information to the 
witness. It is, however, impossible to lay down any precise rule as to how 
nearly contemporaneous with the fact or facts recorded, the raemorandtmi 
must be.(4) It has, however, been said.(5) tliat usually “ If the witness swears 
positively that the notes, though made ex post facto, were taken down at a 
time when he had a distinct recollection of the facts there narrated, he will be 
allowed to use them, though drawn up a considerable time after the transac- 
tion had occurred ” But if there are any circumstances casting suspicion 
upon the memoranda, the Court should hold otherwise, os when the subsequent 
memonoAam is pitpand by the witness at tie iDStaoce t>! an interested partr 
or his attorney.(C) or if the memorandum has been revised or corrected by such 
party or attomey.f?) 

' ttse ef eopy> 


ner as to enable the witness to swear toils accuracy.(lO) The words “ euc7i 
document ” in section IGO might be thought to include “ a copy of such rfocu- 
ment ” to which reference is made in the last paragraph of section 159. But 
whatever may be held to be the rule in the secoDd(ll)of the three classes of cases 
abovementioned,(12) a copy is clearly inadmissible in the third class.(13) 
Wliere the witness neither recollects the fact, nor remembers to have recognised 


(I) nvrroK^l r. .Varfin. r C«mp . nr. 

(S) r>rU. Et., ess : citmR K. V. nvrxM#, « 
Co^, 34 }. .<» to thr u*o of Urp'^itioat (or rrfrroh. 
mrnt, I'anjlaii t, Mtrlm, 1 Krp , 44 >) , Tr<an.( 
V. Vonprr, I c. * K.. 645 ; Whtrton, Et., f S 54 . 

(3) 1%. & .Vni.. Et.. i 4S4. For a rriucom 
of Ihi* ruV. *r< Wif-norr, Et., | 761. 

(4) RfWTatlr >• an rtprraaion o( aomr Utifu.ir, 
»f» CJrmiVaf. Et., | 43S. 

(5) Tajlor, Et,. { I4il7 : anil «•» lUrr. Joqro, 
Et..|(>SS. 

(6) Slnnlfiifr t. .V«r«oa. SC.* r..311, 

(7) .tana. ritT<l LoiU Kraym in ta« t. 
rtrUmn. 3 T. n,. 7si. 754. 

(fi) Tajlor, Et.. { I4rw. 


(9) n,i I7«rf.>a t. Hwmmfr, £ A. * i:.. 311. 
It baa brm brU ia .trarrira ia aonr raa-a that 
tbo “brat TTfcl’nTb" ratrhaa brrr no applK-atloa: 
lluTT. Jonra. | 

(in) Taylor, Et.. ( l«>S. 
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the v?nttett etateinent as true, and the writing was not made by lum, bis testi- 
niony so far as it is founded upon the wnttcn paper, is but hearsay, and a tMt- 
ness can no more be peirartted to gtve evidence of Iiis inference from what a 
third person has written than from wliat a third person hag Baid.{l) But the 
Court will not compel a witness to refresh hss memory when the result of his 
domg so would enable cross^xaimniog Counsel to see a document which is 
otherwise privileged (2) 

The rule of exclusion, on the ground of a document being a copy {and the 
original not being accounted for) does not apply when though in /or»i a copy, 
tlie paper is, ni Tefercncc to the question of refreshing, in the nature of an on- 
(jinal or a iuj>licutr Thus m the case UDdennctitioaed,{3) wliich was one of 
a transcript from a waste-book kept by tlie clerk, copied thence into the ledger 
day by day undei his checking, the ledger was adimtfed without production 
of the waKte-book And though a mere extract from the original is insufficient, 
if the original la but a portinl statement only, as for example, such a case s'* 
that of recording a speech, a conversation, or the like, w’here it failed to set out 
the whole \erbatim. it might still be used to refresh, should the w-itness sweat 
to Its substantial correctness {4) In the undermentioned case{S) arbitratiou 
proceedings had \>een held some years prior to suit, and at their close a draft 
imnuto of the proceedings was prepared by the arbitrators and then fair copied 
by their clerk A witness who was present at the arbitration, who had cow* 
pared the draft and fair copy minutes made by the clerk) and had found the 
latter to he corrett. was allowed under a 159 to refregh his roemory as to what 
occurred at the arbitration by reference to the fait copy minutes made by the 
arbitration clerk 

Experts mav refresh their memory by reference to professional freati«8,(C) 
tables, calculations, lists of prices and the like, (7) So an actuary may refer to 
“ the Carlisle Table.s ” wlien called upon to give evidence respecting the value 
of an annuity on joint hves ; an architect may refresh his memory with any 
nnee li'it of generally acknowledged correctness ; a medical man may strengthen 
tus recollection by referring to ^ol» which he consideM to be worJes of autuo- 
iity , and so forth {8) 

This section awards to the adverse party a right to the production and 
inspection of, and cross-examination upon, all that is made use of lor tf'** - ■ 
of refreshment ThcgroondRuponwhicli thoriwl'*’- 
in the note dealing with the principle upon 

According to English law, tho memory may £,iv*toU3iy to the tria . 

without the production of the document there, however much its absence 
might bo matter of observation :(10) though if produced, tie other side hai e 
right to fice it and cross-examine upon it. This Act, liowever, by the use ol c 
words trhilc under examination ” in section 159, apparently contemn a 
the use of tho document in Court, whetlieror not it has also been previously refer 
to ; and section IGl enacts that the document referred to wlulc J 

mination “must he protJueed and ehoKti to the. adverse jmrty.” It wou u ^ 


KbUon. El-., St'l {«. IS'i rivAd with • ISUwouM 
the copy) j I’lcM, E»., SGO {.l«t w 
(A uio «f copy urt'lcr ». 160]. 

(IJ GtccnWf. Er.. } lart. 

(.') .VtmtCA<tiKtr. )» o //*-* 4 C. I, J.Sai 
{Z) tlari'iH V. I'lvetmPT, Z A A C., 314 { Mvl 
*.v lt.fnt T. Jfocie*.*/#, 6 C. 4 
I'(i,p.on, Kr.. 3 t\{ Ei.. 4tC. 
fl) r*< O'CoKHtilr'ut. .Irmatrona »wl Tcttoc. 


l.'j A'ltiiinni «• 


1) S. 159 lath.. w.Uacclfccrc 
^.t.Uon olUchcJ o. 10 the ^ 

kexime wbrn, thodocumcoC roa.l h*rc U-en 

I UyUe. Kr.. fi U22. »<>«• 
j u.,-r.cnu.r sn. 

Wcr.SA.iK.. 3U I 5 I’h. *<*'»"*' 


it l> lioofTcr ) 


lll'l 


utfc' !■» 


JkumiOi t /u tt , i C. K« 


I'ss. 169—161.] 
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therefore that in every case where a document n used to refresh tiic memory 
it must be produced at the tfmf.(I) Tlie adverse party is apparently entitled 
under the section to cross-examine not only on the particular part referred 
to, but on the document penerally (2) As to cross-examination on matters 
other than tho.se referred to, v. poil. 

The section says the document must bo slioun to tlio adverse party tj he 
requires it : for if the object of the question be attained, it may be unnecessary 
for the Counsel for the other side to ask to look at the document (3) The 
opposite party has a tight to look at any particular writing before or at the 
moment when the witness uses it to refresh his memory in order to answer a 
particular queatioh *, hnt if he then ncglcfts to exercise his right, he cannot 
continue to retain the right throughout the whole of the subsequent examina- 
tion of the witness (4) And it does not follow that because a party is entitled 
to see a writing which contains the statement of a witness taken down by the 
police that he is therefore entitled to sec other writings which contain the state- 
ments of persona other than that witness, and which have no connection w’ith 
that witness’s statement except that they were taken in the course of the same 
enquiry by the police.fS) It is not necessary for the adverse party to put in 
the document as part of his evidence, merely because he has looked at it or has 
cross-examined the witness respecting entries •which hasTj been previously 
-referred to (6) It has however been held in England that if he goes further and 
cross-examines as to other parts of the memorandum, he thereby makes it his 
own evidence ;(7) a matter as to which the section is silent. 

It is to be observed that it is only when a document is used for purposes 
referred to in sections ISO, ICO, that the adverse party has a right to see and 
cross-examine upon it,; and therefore, “ if a paper be put into the hands of a 
witness, merely to prove handwriting, and not to refresh his memory, or if 
being given to* the witness for the purpose of refresliiog liis memory, the ques- 
tions founded upon it utterly fail, the opposite party is not entitled to see it, 
except sufiicicntiy to enable him to recognise it, if it be subsequently offered 
in evidence, or to re-examine upon it, and may not comment upon its contents. 

Indeed, if under these circumstances be read it or comment on it, he may be 
required by his adversatj’ to put it in.fS) 

There are other modes of refreshing the memory of witnesses than the use of 

of memoranda in writing, ^\^l^lc a party cannot, as a rule, cross-examine hisverreshini 
o^rn witness, if a witness have given an ambiguous or indefinite answer, or ffmemovy. 
his memory is at fault, the Court, in the exercise of a proper discretion, may 
allow verbal enquiry as to statements, or circumstances, which may tend 
to enable the witness to recollect more clearly the fact sought to be 
proved.(9) 


(1) Stt otsprrfttions ia Goodrvr, Er., Zlt, m 
s. -IS. Aet 11 of 1835, wbith r»B • — “A mtnw 
ahklt be elloved btfori any tteb Courf or ptrion 
a/ortnaiJ fo Teffeth hu memory.” IVrtk 

to poliee^i&nn. r. aale, pp. SSO, 900. 

(2) Ste Goodeve, Er„ SIS ; and Taylor, Er . 
S 1413, cited fotl • bat Id re Jlattno Jfohlva, a 
C..739.T4511882); Field, J .eald s— " Theoppo- 
aite party may look at the writuis to aee what 
kind ot writing it !• in order to check, the Me of 
improper docamenta ; but I doaht whether ho i« 
entitled, eieept for thU partlcaUr porpoae. to 
i)ae«tion tha witneei ai to other and a'aJeytadnl 
mattera contaioed in the aameaertea «{ wntiaga. 


The Court may limit the right of iDtpectioD to 
aseb portioua of the paper aa are relerast * 
Whartoiu Er,, | S3S 

(S| Sn for example. In re JAulina J/aAfoiu 
Sa, 739, 143 (18S2). 

(4) la re JMboo Jfoilon. g C., 739. 744 
(I8S3). 

(51 fk. 

(6) Tarlor, Er., { 1413. 

(71 n 

(8) Taylor, Er., | 1413, and caaea there cited. 

(9} Burr. Jonea, Ee., | 8SS, and T. atilt, 
a. 143, •• Defectire Memory.** 
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162- A witness summoned to produce a document shall, 
laents jf jt is in his possession or power, bring it to Court notnitb- 
standing any objection which there may bo to its production 
or to its admissibility. The validity of any such objection 
shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless 
it refers to matters of State, or take other evidence to enable 
it to determine on its admissibility. 

^^sution If for such a purpose it is necessary to cause any docu- 
ments. mont to bo translated, tlio Court may, if it thinks fit, direct 
the translator to keep tho contents secret, unless the document 
is to be given in evidence : and, if the interpreter disobeys 
such direction, he shall be held to have committed an ofience 
under section 166 of the Indian Penal Code. 

Principle —The summons to produce a docament :s bke the summons to 
appear as a witness, of compulsory obligation, and must be obeyed by ^ hs 
witness, who has no more right to determine wliether tho documents shaU oc 
produced than whether he shall appear as a witness. It is his duty, therefore, 
to attend and bring with him the documents according to the exigency 
summons, tt being for the Court alone to determine both as to the admissibility 
of the documents or whether they should be produced and e.vbibited.(i) 

e.$ Pocumtnl ") s. 3 (" CovrK"} 

89. 121—131 (Pnnleje.) 8. 123 (Documents re/ernn7 to mtttrs e/ 

State.) 

Taylor, Ev., § 1240; 2 Ph. A Am.. Kv., 425; Rortcoe, N'isi Prius, Et., 1M— 
Field, Ev., 6C2, CG3, 572. 

COMMBNTABT. 

Production The rule of English law is similar. For when a witness is served J| 
mhpana duces tecum he is bound to attend ^nth the documents 
therein, and he must feave the question of their actual production to the ‘ < 

who will decide upon the validity of any excuse that may be oRcrcu for wi i 
ing theiii.(2) 'WJien so brought into Court the production ol.^hc 
evidence will be excused where it has been declared to be privileged iro . 
closure under tius Act, as where it is the third p.arty’a trtle-deed,(3) or a 
dential communication professionally made bctiveen a .. 

clicnt(4) Of the like. When the production is c.xcused, secondary p'’* 
admissible, (u) and if the document be brought into Court by n «itn . 

(1) Tliirr. .Jonc». K«.. i MI, ritioK pxniiiination In llif ‘•vent ol ^ 

U»7. Kelly 4 nawl. 273. Court. If » 

fl. r. 7 Do*}.. 891. //, r. />.«». 3 Iks »i 0, if*'* 

Ilurr. (Ids:) »« JVn«l (ixle. ». 17I>- 

(S) .iMryt. fl Ejrt , 873. IKmor. <3; S. I3(». anlt. _..r*ll» 

J'.. Kr.. 151.l58j Tujior, Kv., I iriO, 2 ITu (1) K.. lO-’-lO'. onlf. -nJ «* * 

.Irn.a 82S. An 4ltarhnirnt »fll Im forrontrmpt u. t2J — I3J. aitlt. ^ Vtftl)* <• 

In tAMe ol <liit)brdi.-ncr e,rn I bough It nwv be fij /k* v. 7 >1. 8 

vrrx quritlon«Mp whetlrr Ibe iirrnM ninnoaed Vovnt*. I A- ^ Bo •** * **" ***** *'*'* 

vonM be bouiij tu tubont the (locamnit to where lhi» <|Uf*don l« ill''""**'' • 


Cs. 162.] 


rnoDDCTiojJ OP documents. 


905 


says that he is instructcil hy the owner to object to the production of it, this is 
enough to justify secondary proof without subpoenaing the owner himself to 
make the objection in person.fll It is obvious that a witness cannot bo com- 
pelled to produce a document by a summons, unless such document is under 
his control or possession. Po a mere clerk in a bank is under no obligation to 
produce its books w hen they arc under the control of the cashier ;(2) and it was 
so held as to tlie secretary of a railway companj*, as he was only the employee 
of the directors ,(3) nor arc documents filed in a public office so in the pos- 
session of a clerk there, as to render*it necessary', or even allowable for Iiim to 
bring them into Court without the pemiiRsion of the bend of the officc.(4) But 
one having the aclual mslodi/ of documents may be compelled to produce them, 
although they are owned by others.{5) The validity- ol any objection made 
by the person jirodudng the document will be decided by the Court. And the 
Court has jurisdiction to punish disobedience to a suhpa na by' attachment even 
when the disoliedience la not wilful.(6) 

The pronsion that the Court may', if it sees fit, inspect the document 
(unless it refers to matters of State) appears not to be in accordance with the 
rule as laid down in some English cases. For it has been held that when the 
witness declines to produce a document on the ground of professional confi- 
dence, the Judge should not inspect it to see whether it was one which he ought 
to withhold , and it seems tluit the ineto a.ssertion on oath by the solicitor that 
It IS a title-deed or other privileged document is concIusi\c.(7) 

The Court may aUo, in order to decide on the validity of the ohjection, take 
other evttlevce to enable it to determine on its admissibility. “ All questions 
as to the admissibility of endence are for the Judge It frequently happens 
that this depends on a disputed fact, to which case all the evidence adduced 
both to prove and disprove that fact must be received by the Judge, —and 
however complicated the facts or conflicting the evidence— must be adjui’eated 
on hy him alone ”(8) Thus the Judge must equally (for example) decide 
whether a confession should be excluded by reason of some previous threat or 
promise, and whether a document is protected from disclosure as being a con- 
fidential communication or the like (9) 

0. XI, r. 14(10) of the Civil Procedure Code empowers the Court during the 
pendency of the suit to order the production by any parly thereto of such of the 
documents m’ ' — - - -natter in question in such 

suit as the Cc • le in England it has been 

held that the ^ documents does not 

apply to documcnt.s which are not in the sole possession or power of the party to 
the suit w’ho is called upon to produce them, but ore only in his possession or 
power jointly with some other person, who is not before the Court.(ll) 


(1) Phtlpt V. I'reu, 3 E X B.. 4J0; it term* 

to V sufficient if one only of ncrernl intefc»ted 
pkTtiei object ; Nurton V CAa;4ai>, 10 J., 

C. I*., 37t . ««« also Rearsley y. PfiilUpi, 10 Q 
B. D , 46'i , Rtwcoc. N. 1’., Er . ISfi. 

(2) Jianl of Vlica y. H.IM, 5 Cow.. 151 
(Amer.); VhiIiiI S tall* Erp. Co. r. //enrfer***, SO 
Iowa, 4t)|Amer.). ritrdin Burr. Junes, Er., ) SOJ. 

f3) Cfowlker t. Apjicty. L. 0 C.V, SI. 

(41 Tiornhill y. Thornhill, 2 J. 4 \V., 347 s 
AhiIih y. Knti, 2 M. 4 Cr., 430. 

(3) .4m<r T. Lonj, 1 Camji . 17, •. e., 9 
East.. 473 : Ciw*ea y. Dnboii. I Holt. 230. 

<«> ft r. ti»,i (llaW). 2 K. 0.. 333 
(Divft. tX i 

I7l lUmror, K. ]*.. Er.. I5S. ritinc /Jna r. Jamn, 


2 M. * Rob , 47 ; IVonl r. Soytr, 13 C. R.. 231 
“There hare, howerer, been raaea in wbicli the 
JoJge haa waiwcted docoments in order to vtecide 
upon tbeir adniiMibllit}' If ft be objected on 
tbe one aide that it m fnipoioible for a Judge who 
dMchaegra the function* of Judge and Jury, to 
avoid receirtog aonie loipretaion from the docu* 
lUeiit li he ifu look at it. It may be orged on the 
other wide that the rule of imi-ection protMea 
a tafrgtMni againit futile or diihooeat ohjectiona 
and effect* a great taring of (hr lime of the Court.” 
f'leU. Ev.. 662. 863 

(8) Taylor, Er.. { 23 A. 

19) Ih. 

<in) I*. 

(II) Xatwfry cJdJ.j... R' Q. ll.Il.. 4 M.f«’lt.w. 
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The provision that the translator may be ordered to keep the contents of 
a'document secret refers to cases where a document is claimed to he pri\nleged 
irom production in e\idence, tut its translation is necessary in order that the 
Court may ascertain whether the claim of privilege is u ell founded or not. Sec- 
tion 16G of the Penal Code deals with the ca'^e of a public servant disohenng 
a direction oi the law with intent to cause injurj' to any person. Of course, 
secrecy is unneccssar}’, if the doenment is to be given in evidence In con- 
nection with this subject it may be noted that w’hen documents are put in for 
the purpose of formal proof, it is in the discretion of the Court in criminal pto- 
ceodmgs to interpret as raucli tJicreof as appears necessai}’ (1) 

Documents referring to matters of State stand upon a peculiar footing. 
Section 123 makes the giving of evidence derived from unpublished official 
records relating to affairs of Slate entirely dependent upon the discretion of the 
head of the department concerned (2) It may be therefore perhaps said to be 
unnecessary for the Judge to have the right of inspecting any document oi this 
character ;(3) though he must necessarily have such right in the case of other 
privileged documents in order that he may judge as to their admissibility and 
obligatory production in evidence The person in custody of what he consi- 
ders a privileged State document must bring it with him to Court, that the latter 
may decide whether it is a document of that character or not The position of 
the words “ unless it re/ers (o innftm of Slak ” in the second patagtaph of the 
section, appears to show that the Court, although it may not inspect a docu- 
ment relating to matters of State, may yet take other evidence to enable it to 
determine on its admissibility (4) Apparently upon the objection and state- 
menta of the person appearing with the document, the Court will deteemme 
whether it is or is not a State document If the Court decides that it is a State 
document, then it is for the head of the department alone to determine whether 
eiidence shall be given of it or not (5) 

It has been said that in the case of State proceedings the Court cnjinot 
inspect them for the purpose of seeing if tl * ‘ ’ i -**--* — 

character upon the wortf of the public off 
But by this, it IS conceived IS meant that 

the document which in )us opinion show that it is one coming within the pur- 
view of section 123, and the Court then (though bound by the officer’s statement 
and forbidden to inspect the doctiiuent) determines whetlicr those facts do or 
do not give the document the choxacter claimed for it. Otherwise it does not 
appear that there is any function nsrigned to the Court in the matter. 
there is any reason wiiy such a document is required to be produced in Cou » 


In J/iirrrty T. n'olltr, Cr.. A Ph., 114 St* th- 
kindred ca«i'» dxi'ustpd with rrforenrr 

to tho prowdurc to Jw uloptfd m lhi» roontry 

In Ilaji Jahirit r. lln/t Kanm, 1 T}., 490 (IS7SW 
wh^rf it iKld tlint on*" o* * fion «■- 

presonli thv oth«r porlarrii tor ihp porpox*! of 
ptoluption of dociimmlf »I«o Ta^or t, 

fit.!id<H.Cr. i Ch , 104 • 1 l’hilip».2d2.??0; KtnU- 
vrff T. IJt'ttoir, L. I?., 7 Ch- -Ipp-. a** Jthef»ct 
that p»r»on« not parti-i to tlif* »tj(t are lntrre»l«l 
in thr do<-’nin«Tit i» no ground for rraiftmit pro- 
durtioil]: -Coaif-.a oa-f rofk*l*r« W. V. 

rooprr, |3Q 11. I>-. 473 [fUtloily of luiBiilator]. 
(I) Cf. IV. CoJr, a. 3rtl ! *•• »l*o If. r, 

U. U U..36. 71 (18711. 

(*) TVin? In till* in arconlwo '»ith fJt<*f*n« x. 
.‘•l.wr. fill. X-.Ba-t. 

(3) tUnninghara. I:t,3v'- In lUmatsty ». 
• Q. n. I*., 313. Fu-lil, J.. aall 


that h* ahouM con«Hl<-f him.Hf rntilW j.riiaMr 

to rxacninP tbo ilorumrnt to sf wliHhrr thr ' •' 
of Injury to the piillie »' ri'fi' w*' thrrral ii'“ *'■ 


or »hr objretion. 

(4) Stt VM. T.r.. 3751 :’»hrre al«i olh-' ’ 
atirr infrri.rrtafion. of tbi* .rct.on .o 
ontrma Siato docum.ntt •f'' br ■ * 
pj^ar to thr author, to h* hardly .upi^rtaf.f-. 

(9) Cunnmeham. Er . 3^0 . but 
ra«ilr aa ha. bfrnhrhl in EhrImuI ’• ' 

*r 37 L T . X. S . 469 . douMM in 

... rra.on. for thr 

nrql (atiumlng that It i< fo'ii'l 

ioranirnt of State), ami t” 

.UrtUtothr prcluetion on sreumU ot r' 
loliey. /S..iure«. ir3.aat<. 

(6) Jlayne'* Criminal !.»». S’** 
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unless it be that tlie officer may publicly and in the presence of the Judge claim 
privilege from production. The oath of secrecy which is taken by income-tax 
officers does not apply to c.nsos in which they are summoned to give evidence 
in a Court of .lusticc.(l) Rule IG of the rules made by the Loc.al Government 
under s 38 of the Income-tax (Act 11 of 1886) docs not apply to the produc- 
tion of income-tax papers in a Court of Law in a suit between two partner3.(2) 

In the undermentioned case(3) the Magistrate of a district refused to pro- 
duce a written report made to him by n Magistrate in charge of n division of a 
district as to the result of an cnquir\* made by the latter under the provisions 
of section 135 of the Criminal Procedure Code, into the cause of a sudden and 
unnatural death. Mlicn the case came liefore the High Court, the District 
Magistrate appeared, through Counsel, with the report, ready to produce it, 
if the High Court held it not to be privileged, or to show it to the Judges if they 
desired to sec it before making their order, but submitted, amongst otlier 
grounds, that the report was a communication privileged under section 124 of 
this Act, ft was held that this report was not a judicial proceeding and that 
the District Magistrate was justified in refusing to produce it. 

163. ’When a party calls for a document wliich he has 
given the other party notice to produce, and sucli document 
is produced and inspected by the party calling for its productiou, 
ho is hound to give it as evidence if the party producing it"®**®* 
requires him to do so. 

Principle — See Note., p-j^t 

8. 3 (“ DoeHmenta") ss. 65, CD {Noiire to produer.) 

Taylor, Mv., § 1317 , Wliarton, Rv., | 

COMMENTARY. 

The production of papers upon notice does not make them evidence in Oocuiaents 
the cause, unless the patty calling for them inspects them, so as to become afternouee 
acquainted with their contents , in which case he is obliged to use them 
as his evidence, at least if they be in any way material to the issue (4) 

MTiere a party to a case calls for a document from the other party and 
inspects the same, he takes the risk of making it evidence for both 
parties It rests, however, upon the party who calls for and inspects a 
paper to adduce evidence of its genuineness if that be not admitted (5) The 
reason for this rule is that it would give an unconscionable advantage to a 
party to enable him to pry into the affairs of liis adversary, without at the 
same time subjecting him to the risk of making whatever he inspects 
evidence for both parties (6) 

(1) if> , citing Lit V Birrtll, 3 Catti|* . 337, »ii*l *dvcr»c party .Sayrr \ 1 Etp . 210 {for 

»t»ting that ScotlinJ. C J.. in a Tplafaz li notice toproiluc^inyrttcd Ihr instrument catted 
Khnn, 2 Mad . Sessions 1863. conipollcd the pro- for with the attnhute of rvidmcc. testimony in- 
duction of income-tan schedutrs, though the capable of proof might be broueht into a rase by 
objection aas tskrn by the officer who ap- anch sotict Wharton. Er } 156]. though it it 
prareJ, and s.-e Viitkalafhtila CMillior » otherwise, as the section says, if the papers are 
.SampolAa Ciettior, 32 Mod . 62. uispreted bt the party catting for them, ses Nor- 

(2) Jod<Ara«a Dsy y l}>ill(yram /l»y. 26 C. SSI ton. Et 252 .\ p«rpon is not obliged to pot 

(1899). ,n eThienre the papers ratlixl for by him ; Whar- 

(3) In ro rro/.ilAusotA litnrtu.S C.. 742(1878, ton. Et , { IS6 

(4) Taylor, Ev.. i I817.and cases there cited (S) J/sAowm/y dbds/. 5 Rom. L. R..3 hO(]9«3) 

If the party giyin* the notice declines to ose the (6| Taylor, Et.. ] 1817 In ITIarajH y. Jlnl- 

papers when proitoeed, this, though matter of f«<fg«.S Esp.,S35 : LordEtlrnboronghsaxl ; ** You 
obseryalion. will not make them eyidenee for the cannot ask for a book of the opposite party sad 
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WluMi .1 fflllrt jtpoH 1) to produce n document mid li produce-^ it, tliis prtmn 
/ficiV avoids tlie noccKsity of provinj; sucli document on /J’s p.irt wlicrc it is 
relied on by H as part of las titlo.(l) AVIiorc notice Ims boon given to tlio oppo- 
nent to produce jinpcra in his jiosscasion nr power, (hr regular time for calling 
for their production is not until his case Jms lieen entcretl upon by the party 
who ro<]uirc.s them ; till which time the other party may, in wtnctnc«s, rctii'-o to 
produce them, ami no croas-exmiiination ns to llicir eontents is then nllowiihle. 
Htill, it la coiisiderod rigorous to insist upon this rule, nml ns a due ndlicrcnrc to 
it would lie proiluctive of ineonveniencc, the .Indges are very unwilling to 
enforce it. (2) And nccowling to the Knglish practice, a party who has given 
his opponent notice to produce certain documents is allowed to call for 
them at any stage of the hearing. 

ustnirnH 164. Wlu'ii a party rcftiKc's to produco a dociutnei't wliich 

SocumontB h« luis had notico to jirodnco, ho cannot aftor>Yarfls n?o the 
oMvhfcl®" docuimmt as ovidonco witliout tlic consent of tlio otlicr party 
orfnoTiee!’®*^ or tlio ordi'r of tlu* Toiirt. 


JUu*lroHon. 

.1 sues U on uii ngr«s*iiietit nml gnes H notice to produce it. .M llie trial .1 cnlN 
for the document ami II refuses to prodtieo it. .1 gives secoiidnry oulenco of its con. 
tents. It seeks to jiroduee the dm'iiiueiit itself to contradict Ilic secondary c^ilhneo 
gl\cn liv J, or 111 order to show that the ngieeinent is not stamped. Jlc cannot do so 

Prlnclplo Sfi' Niife. /«•</ 

K 3 (“ Iloriitiifnl."] pnxliieril.) 

s. 80 {/VrtHMi/i/mn a* lo ilnriimfut.* mrf s<. 05, CO (Kolicf to prfsfiire.) 

Tavlor. lb.. 5 ISIS j Wharton, Kv., § I.'i". 


Commentary. 

not pro*"** .V parVv is not pennittevl after declining to produce a paper, to 1’“^^ 
ciocrit Afier e^ideiue after if has been pntved by hia opponent by jmrol. .''hould he I'*’ 
notice. alloweil to <l<i so. he would be able to hold back the paper, until he saw whether 
Its j»arol rendering w<hiI«I be farournlile or unfavourable to libn,nml thus o 
obtain an unjust advantage over Ins opjioiient. Tlio same rule is npplieij " '*'•* 
the party <tilUng for the pajwr luvs prosed w copy, in vvhleh ease the holder o 
the paper cannot produce it and object to the reading of it without proof 
attesting witness. Nor urn he offer refusing to produce put the paper into le 
hands of Ins <ipponent’s wilnessps for cross-e.\aniination or produce 1**!^’'* 
it as part of his ow u case (.1) He is ni elTett bound by any legal and fnli^jar ory 
evidence pniduted «*n the other Htde.fl) 

It has Ikwii docl.ired ns the rule that the mere non-prodiiotion of 
ineiits on notice has no other legal efTi*rt than to allow secondary evidence, i 


\w lirtrrininnt on fho ln*|Mfll,Mi of it shrthrr 

jonsilluo ilornxi. If jnixnll tor ilyou maLo 
It rvktrnro fur tli** oihrr iMrp if fhrr IhioV lit t« 
»-■ It." 

(I) VVhsrIoii. i I.VS. 

(J) Tsvlor. ».. i 1 K 17 . 

(1) T«>tor.V.%..l iHlHi 

JlUfT. Jon... fv.. rt >>“. Sit- 


HI Norton. Kr..2Ml 
Ih.tthrOis-umrnl csnnol ‘'“st 
niriKorr of * witn... I rldos Tttt r. . ■* 


njl<’»l'rii •I'.rtvJr 


iwj krTpinSl-rkofl-ltri! ’j''’ 

>«. 7 C. & t'.iS''-' I orrrlo.iss lo B*ri" 1 

IV.tV.I'.r*. M.r f 
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the weight of authoritr sustains the view that there may also be a presump- 
tion that the evidence %\ithheld would have operated unfavourably to the 
party refusing to produce it.(l) There is a presumption further that a docu- 
ment called for and not produced after notice was attested, stamped and exe- 
cuted in the manner required by law.(2) 

165. The Judge may, in onlcr to discover or to obtain -tadses^ 
proper proof of relevant facts, ask any question, he pleases, in any 
form, at any time, of any witness, or of the parties, about 
fact relevant or irrelevant ; and may order the production of 
any document or thing : and neither tlie parties nor their agents 
shall be entitled to make any objection to an)- such question or 
order, nor, without the leave of tho Court, to cross-examine any 
witness upon anj’ answer given in reply to any such question : 

Provided that the judgment must be based upon facts de- 
clared by this Act to bo relevant, and duly proved : 

Provided also that this section shall not authorize any Judge 
to compel any witness to answer any question, or to produce 
any document which such witness would be entitled to refuse 
to answer or produce under sections 121 to 131, both inclu- 
sive, if the question were asked or the document were called 
for by the adverse party : nor shall the Judge ask any question 
which it would bo improper for any other person to ask under 
section 148 or 149 ; nor shall ho dispense with primary evidence 
of any document, except in tho cases herembeforo c.vceptcd. 

Principle — “Tins section js intended to arm the Judge with the most 
extensive power possible for the purpose of getting at the truth. The effect of 
this section is that in order to get to the bottom of the matter before it, the 
Court will be able to look at and enquire into ever}' fact whatever; ”(3) and 
thus possibly acquire valuable indicofife evidence (v po^t) which may lead to 
other evidence strictly relevant and admissible The Court is not, however, 
permitted to found its judgment on any but relevant statements, because such 
a permission Mould lead to reliance on second-hand reports, would M'aste time and 
open a M'ide door for fraud (4) See further Xotes, post 


s. 3 (“ lUleuir.l.’') 

8 60. Pbov. 2 {Proiliielion of ehatlel.) 

8S. 138, 145 — 151 [Cro3^-fmmtnrtlion.) 
8. 3 (“ Document.") 

83. 148, 149 to crt'lit.) 


8. 3 (“ Faet.") 

8. '3 (“ Covrl ”) 

8 3 (** /’rwerf.”) 

ss. 121—131 (Prinlege.) 

Bs. 61 — 66 (Primary evidence.) 


Steph. Introd.. ICl — 1G3, 73 ; Best, Kr., §§ 86, 93 , Wharton, Kv., § 281 ; Taylor, 
Ev., §§ 1477, 23— 27 , Roococ. Cr. Er.. I2ll) Ed.. 120; Norton. Ev., 323, 342, 65; 
Markbj", Ev , 114, 115. 


» 8 ^ 83 . 

(4) St«pli. latroJ., leS, 163. 


(1) Barr, JoQ«s. Fv., ) IT. 

(i) S. 89, nalr. 

(3) Sirph. latrod . 162 . snH »te llo«l, Et.. 
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COMMENTARY. 

question the witness either in the manner and with the 
Judge object followed by the parties, or he may avoid himself of the more extended 
power of interrogation which is given to him under the terms of this section. 
It has been a matter of joristic “dispute whether a Judge can, on his own 
motion, put to the witness questions independently of Counsel, so as to bring 
out points Counsel designedly or undesigncdl}’ overlook. On one side it has 
been urged in conformity with the scholastic view, that the Judge is confined 
to the proof adduced by the parties. On the other side, it is insisted that it 
is absurd for a Judge with a witness before him not to do what he can to elicit 
the truth. So f.ir as concerns the abstract principle, WTiters on the English Com- 
mon Law repeatedly affirm the scholastic view that the Judge must form his 
judgment exclusively on tlie proof brought forward by the p.arties So far as 
concerns the practice, Judges both in England and in the United States, do not 
hesitate to interrogate a witness at their own discretion, eliciting any facts they 
deem important to the case ”(1) Again, “the Judge has a certain latitude 
allowed him with respect to tlie rules of forensic proof. He may ask any ques- 
tions in any form and at any stage of the cause, and to a certain extent even 
allow parties or their advocates to do so This, however, does not mean that 
he can receive illegal evidence at pleasure ; for, if such be left to the jury, .a 
new trial may be granted, even though the evidence were extracted by ques- 
tions put from the Benclt, but it is a power necessary to prevent justice being 
defeated by ttchnicaliOj, to secure indicative evidence, ana in criminal cases to 
assist in fixing the amount of punishment And it should be exercised with 
due discretion ”(2) It is this latter object {the securing of indicative evidence) 
which is the main ground for the enactment of this section “It may be 
objected, and indeed, Bentbam’s Treatise on Judicial Evidence is founded on 
the notion, that by e.\clusiona^ rules like the above [t.e , rules of evidence] 
much valuable evidence U wholly sacrificed Were such even the fact, the 
evil would be far outweighed by the reasons already assigned for imposing a 
limit to the discretion of tribunals in declaring matters proved or disproved. 
But when the matter comes to be carefully examined it will be found that the 
evidence m question need seldom be lost to justice; for Iiow ever dangerous 
and unsatisfactory it would be as the b.a 5 ii of final adjudication, it is often 
highly valuable ns indicative evidence , (3) that is evidence not in itself receiv- 
able liut which IS ‘ iiKhcafnx ’ of belter Take the case of derivative evidence ; 
a w itness offers to relate something told’him by A : tliis w ould be stopped by 
the Court , but he has indicated a genuine source of testimony. A, who m.ay be 
called or sent for So a confession of guilt which has been made under promise 
of favour or threat of punishment is inadmissible by law ; }ct any fact^ dis- 
covered m consequence of that confession,— such, for instance, ns tlie finding 
of stolen property— arc good legal evidence. Again, no one would think of 
treating an anonymous letter ns legal evidence against a party not suspected 
of being its author, yet the suggestions cont lined in such letters liavc occa- 
sionally led to disclosures of.importancc In tracing the perpetrators of crimes 
aI«o, conjectural c^^dcncc is often of the utmost importance, and leads to proofs 
of the most satisfactory kind, sometimes even amounting to demonstration. 

(1) WhArton. E« , { SSI TAylar. , | 

1 477 5 ncror. Cr. Et.. 1 2th E.!., !»» . ft ». Ktm- 
Kant. 11. ft I1..13Q. CouItoHT. IhAotinitk.: Q I:. 

D. (lS0i).310 “The Court alwajra ina>.an<] 

(ift^n dor •.examine a wltnrit at thr cimr «( hi* 
riaminstion Thr Court it not bojnJ hjr (hr 
tamr ruin at to Iradiux >|ar«tioaji, rie. Tbti 
Court may {>ut what iju'ttioat it lilraBra and 
in a hat iuriu it {ilratri ; and mott ntrfullt an 


whtrrthr rtarnmnlionhat 

oraViirultvconducInl" N'ortou. Ev.. 3.1 - J 

to thr nrall and ritmintfmn of ; 

Ihr Court; »»« O XVIIl.f- f 
Tr CoJr . t. StO, Cr. Tr. C'o.!f 

\i) llrtt. Kv.. i 88 , 

n» In onr pUor It.nth»ii. alto rtli* 

*• Ericlrurr of Krl'lrncr.” 3 Jud. I ' . 
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It is chiefly, however, on inquisitorial proceedings — such as coroner's inquests, 
inquiries by Justices of the I’cncc before ehom persons are charged with offen- 
ces, and the like — that the use of ‘ indicative evidence ’ is most apparent, though 
even these tribunals cannot act on it.(l) 

This therefore “ is a most important section. Its prousions, though they 
may be in some respects not in accordance with English ideas, arc wholly suited 
to the state of things which exists in India out of the Presidency-towns.” (2) 
In his introduction to the Evidence Act,(3) Sir J. F. Stephen remarks : — 
“ Wiere a man has to inquire into lacts of which he receives in the first in- 
stance very confused accounts, it may and often will he extremely important 
for him to trace the most cursory and apparently futile report, and facts rele- 
vant in the highest degree to facts in issue may often be discovered in this 
manner. A policeman or a lawyer engaged in getting up a case criminal or 
civil, would neglect his duty altogether, if he shuts his ears to ever}*thing which 
was not relevant within the meaning of the Esidence Act. A Judge or Magis- 
trate in India frequently has to perform duties which in England would be per- 
formed by police-officers or attorneys He has to sift out the truth for himself 
as well as he can, and with little assistance of a professional kind. Section 165 
is intended to arm the Judge with the most extensive power possible for the 
purpose of getting at the truth The effect of this section is that, in order to 
get to the bottom of the matter before it, the Court will be able to look at and 
inquire into every fact whatever.” 

And in the Select committee the framer of the Act observed as follows : — 
” That part of the law of evidence whicli relates to the manner in which wit- 
nesses are to be examined assumes the existence of a well-educated Bar, co- 
operating with the Judge and relieving him practically of every other duty 
than that of deciding questions which may arise between them I need hardly 
say that this state of things does notexist in India, and that it would be a great 
mistake to legislate as if it did. In a great numlier of cases— probably the 
vast numerical majority — Judge has to conduct the tchole trial itself In all 
cases he has to represent the interests of the public, much more distinctly than 
he docs in England In many cases he has to get at the truth, or as near to it 
as he can by the aid of collateral inquiries, which may incidentally tend to 
’ ’ ' ■ ■* ’ ' ’ ” wish to push an 

ed with It We 
ral power to ask 

any questions, upon any facts, of any witnesses, at any stage of the proceed- 
ings, irrespectively of the rules of evudence binding on the parties and their 
agents, and we have inserted in the Bill a distinct declaration that it is the 


mainly m tiie iigiii oi private quesiious ueiween uie prosecutor ana the pris- 


(1) li«-tt, Ev . I 93 

(2) Field. Et , 665, In Norton, Er, 34d.it 
II II hI o( thii irction thit it " Di«rel)r embodies 
tbo exiitiog Isw SI to the power o( the Jndseto 
pnl queitiOQi." Sir VVilliim SIirLby slioia bis 
edition o{ the Act |p ll5)ito(opinicn thst oa the 
constraction of the section piven in the test (v. 
ptMf] everj Mssiitrste in Indis possesses sireadjr 
ill the powers of seeLuift sfter evidence which 
this leetion gives him, referring to Or. l*r Code, 
O XVI, r. 14. p. 806 [Conrl msv of its own 
iceord summon iiaitaeiiei tlranjfrt to sail ud 


*r* O X, r 4, p ”4S i4 , by which the Court 
msy direct lay parly to i suit to ippesr in penoii 
for rximuiition, snd U Will, r 17, p 822, by 
which the Court may recill and examine a uilncsi] 
and Cr Ft Code. s. 540 (power to summon 
witness and examine] As ti> the exsminstion of 
•ecQted personi. see <!ya Stayi r. 
Saliman,6C \V. X . 864 (1901) 

(3) 1*11.161. 162 

( 4 ) Tie Lilt was sabsrquently someuhat 
snodided in this respect. 
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oner, are at nil suited to India, if indeed they are the result of amdliing better 
than carelessness and apathy in England.” 

Under this section, which applies to both criminal and civil proceedings, 
the Judge may ask any question in any jonn : ns for instance a leading tiues- 
tion;(l) and he has equal liberty with regard to thesaisfnncc of liis question, 
which may be about any fact relevant or irrelevant. But it is to be noted that 
the section only empowers the Judge to ask irregular question ‘‘i« ordet h 
discover or ohtam liropcr •proof of relciant fads," that is, in order to discover or 
obtain regularly admissible evidence.(2) He may not introduce into the case 
any irregular evidence he pleases This is indicated by the first Proviso, which 
requires that the judgment he based upon facts declared by the Act to be rele- 
vant and duly proved. So in a trial for murder, where theueapon had not 
been found, a ^\ltness might state in answer to the Judge tliat ho had heard 
that the accused had secreted it in a certain ditch. Tliis statement being 
hearsay would he inadmissible as evidence in the case itself, but the Jitdce 
by means nf It might l*e able to direct an inquiry which would lend to the 
weapon being foun’ . . ,-aiicy of a 

fact suggested, he t it hiinself 

under this section lies previ- 

ously laid down ns lu leicvaiicy. iiiesecuun merely uuiiionsesijiicstions the 
object of wluch is to ascertain whether thccn«e is or is not [or may be] p^o^ed 
lu accordance with those rules (5) 

It has, however, l>cen held that It is not the province of the Court to evn- 
mine the witnesses, unless the pleaders on citlicr side have omitted to put some 
matcrinf question or questions ; and the Court sfioufcf, ns a genernf rufe, leave 
the witnesses to the pleaders to be dealt with as laid dowm in section 138 of thN 
Act In the case, now cited, at a trial before Sessions Court, (G) the Judge, on 
the cjcaniinntion-in-cluef of the witnesses for tlio prosecution being finished, 
queationcil the witnesses at considerable length upon the points to which lie 
must have known that the cross-examination would certainly and properly he 
directed • a course which it was oliscrvcd must liaverondereil the greater p.art 
of the cto«s-examinntion inefTcctivo. 


Order for 
production 


Orosi exa- 
mination 


The Judge H also empowered to order the production of any document 
or thing, but this is subject to the condition in the second proviso that the Jiidp 
is not iicreby authorired to compel the production of nnydocumciit which the 
witness would be entitled to refuse to produce under sections 121 — 131, 
if the document were called for by the adverse party. A® to the production of 
chattels, see also the second proviso of section GO, ante. 

The parties have no power of cross-examination without the leave of the 
Court upon niiv answer gi\cn by the witness in reply to any question of the 
Judge put under this section, and it makes no ditlerence whether the cro'.s* 
examination bo directed to the witness’s statement of act or to circumstances 


(1) Norton, Et.. 3?3 

(2) S(-<< n T. l.ai*\mnK. 10 II . ISS(IHSS) 

(3) M»tkbv. Kt.. 111. lla. «brrr It u {•uinted 
out tKst tb** ron'trurlion o( thi* vrrtion 1* not 
frr<* from imTiruItV. That the trnr ronotrurtion 
II thst cirrn In tbr toit •pi-cora tolhr nuthoni 
to l»- InJIfslM b;r Ihx wonli of thr Brit fVr>n*o 
“ tlal tbrn.” •* Sir W iUisro Jforkbj •sjro, " it !• 
tint to K-r «h]r the Uit cUunoot thr •rrend 
f-rnnao «*• InsrrtrJ, ThU rUasr wooll br 
ijaitr Intrllljllblrlf Ibrifrllon irrrr iatmdnl U • 
prnrrM rrUiillonof IhrniW of rrUriirr, Iml 
why ihonkl not a JoJernho wa« mrrrly hBalinii 
oprtkli-ncr look at a rupy In i>n)rr (oarr whrthrr 


It ¥a» worlUnhiIr In ruilrmoiir to prwiirrl ir 
original. It iii»> further Ir pl.rnnl 
that clauar on the o'hpr hnml refer, to the 
rviilenerto !<> aceeptej in the e"*' ' 

.ppenri to U> mere »iirpln«aKe,’a* the fir.l proriao 
baa olrrmly ileelareil Ibat the fsel. mi.-l 
••.1..I, protr^I.” I-.*.. »herr the f.ct U eonl.m-l 
In ft document prnnary erklenee of Ihaldoen- 
nirnt inual ft* ft general rub* I'C 
(4) Steph. lotri.l.. ta. 
f.S) Ihinnlughani. Kr., 3H|. 

{6) .Yoor ;;.r r. ff.. S f.. 1 ‘ * 

r r. 1- ft., 3S.S. 
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touching his credibility. The principle that parties cannot, without the leave 
of Court, cross-examine a witness whom, the parties having already examined 
or declined to examine, the Court itself has examined, applies equally whether < 
it is intended to direct the cross-examination to the witness’s statements of 
fact, or to circumstances touching his credibility, for any questions meant 
to impair his credit tends (or is designed) to get rid of the effect of each and 
every answer just as much as one that may bring out an inconsistency or 
contrndiction.(l) 

But the case dealt with by the section must be distinguished from that witness 
where the witness is called by the Court. When a party to the suit or a mtness 
is summoned by the Court such Aiitness is liable to be cross-examined b}* the 
parties. The provisions of this section only forbid the cross-examination 
without the leave of the Court of an)’ witness upon any answer given in reply 
to a question asked by the Judge. They apply rather to particular questions 
put to a witness, already before the Court, than to the whole examination of a 
witness called by the Court.(2) His examination is not to be confined to such 
questions as the Court sees fit to put to him, but his knowledge ns to the facts he 
states may be tested, os in the case of any other witness, by questions put by 
the parties.(3) There is nothing in this section which debars or disqualifies a 
party to a proceeding from cross-examining any witness called by the Court. 

All thr ’ ■ ’ ......... P 

cross-c e 

Court 

moned, but was not called, by the defence, and was thereupon called by the 
Court, it was held that the witness was not a witness for the defence and that 
aht)u\d have been given oppetlnnity \o cioss-examvae him (5) 

The proviso declares that the judgment must be based upon facts declared J’rovlsed). 
by this Act to ho relevant (v ante, ss 5—55), and duly proved (v ante, ss. 50 
— 100). This proviso as already observed (ante p 911) indicates the construc- 
tion which should be placed on the first portion of the section The answer 
to an irrelevant question may lead to the discovery of important relevant 
matter which may ne the basis of a decree, though an answer to an irrelevant 
question could not be so. The Judge will not be permitted to found lus 
judgment upon the class of statements to which he may resort as tndicofiie 
evidence, for the reason that it would tempt Judges to be satisfied with second- 
hand reports, would open a w ide door to fraud, and would waste an incalcukahle 
amount of time ’ ’ (G) It may also be added that it would modify, if not entirely 
do away with, the admitted and declared rules of evidence to a very consider- 
able extent (7) And it is of course intolerable that the Court should decide 


(1) R. T falAaram 11 Som H. C. 

IV.. IBS (1674) 

(2) IiflJ, Et , 667. citing Tartnt CSaren t 
i’arorfa^uiK/an.sn. L B.A 0.143.188(1869); 
R.T.Gnih Chandtr. 8 C.. 614 (1879). and («e 
Copal Lallv. VanickLaH. 24 C . 288 (1897), in 

wliich both the »boTcmcntioneil caic* *ere fd- 
lowed In England it has been held that at tbe 
trial of an action the Jydge hat power to call and 
examine a witnett who hat not been called bj 
either of the part let. and when be doet ao. orilher 
part; hat a right to croai.«iamine the witnrtt 
without the Judge't It are. which tbouUl be giren 
to either of the partiei againtt whom the rThlenee 
thouVl prove adverae . Coe/aoa t 
2 Q. B. D. (1894). 316. It hat been alao ktld 
that where after tbe examination of witnettei to 
W, LE 


facta on behalf of a prisoner the Judge (there 
brmgno Counsel for the prosecution) calls back 
and examinee a witaeai for the prosecution, the 
prironer'a Counsel has a right to croea-examme 
him again if he thinka it material . R r. 
II attorn. 6 C. & P.. 683 

(3) Torina CAerae T Saroda Suiidart. SUL. 
R . A C . 148. 188 (1869) . for the English rulo 
see Coalaon v flishorougl. 2 Q B D. (1894). 
316. eeptw. 

(4) CofMf UR X. Jfaairl- Loll. 24 C.. 2SS 
(1897) 

(8) J/oAeadra .VolA v R., 29 C . 3S7 (1£UJ). 

(6) Steph. Introd.. 162, 163. I 

(7) If inadmistible evidence has been rveeived 
(whether wither without objection) It is the datjr 
of the Judge to rejeet it when giving judgment t 

58 
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tion of any kind in reference to a case, whether it be relevant or not, other than 
such as comes before it in the way which the law recogmses in the form of 
legal evidence.(3) 

The functions of a Jndge wth regard to evidence have been declared(4) to 
be of a three-fold nature • — (a) to exclude everj'thing that is not leptimatcly 
evidence, (5) and then when judgment is to be given ;(6) to ascertain clearly 
what the evidence is which he has before him ; and (c) to estimate 
correctly the probative force of that evidence.(G) 

However, even if the evidence on the record is in itself insufficient, the 
.ludge mav properly decide the case upon the evidence such as it is, if the 
defendant has waived his objection to its insufficiency and consented to its 
being talcen as sufficient.(7) 

Proviso ( 2 ) This proviso subjects the Judge, in the exercise of the powers hereby given, 
to the provisions contained in sections 121 — 131, 148 and 149, ante. Thus a 
Jud^c can no more compel a witness to disclose a confidential professional com- 
munication.(8) or question him to his credit without reasonable groMds,(9) or 
compel a third party to produce his tit)e-deeds(IO) than the parties or their 
agents can do Of course it is the duty of tho Judge to otherwise properly 
question and not to coerce the witness in any manner. So where m cross- 
examination before the Court of Session, a witness stated that, when she was 
before the committing Magistrate that officer addressing her, said “Recollect, 
or I will send you into custody,” it was held that if the statements were 
correct, the conduct of that officer was not only most improper, but absolutely 
illegal, and that a repetition of it would involve very serious consequences (ii) 

Under this section, a Judge has the power of asking irrelevant question of 
a witness, if he does so in order to obtain proof of relevant facts ; but, if he *isk 
questions with a view to criminal proceedings being taken against ’ 

tne witness is not bound to answer them, and cannot be punished lor n 
answering them under section 179 of the Penal Code.(I2) 


•oJ il ha hai not done * 0 , it will he rejected on 
appeal, as U is the duty of Coarts toamse atthur 
decitions upon legal evidence only. Jatktr t. /. 
C. Co.. S Times L B . 13. 

(1) 8n itchtin y. Saral Chond.ZC W. N., 27, 

(2) R. T. Jadak Da*. 4C W N.. 129 (1899). 

(3) Maholalv Aaalf‘i.0Bom.I,.ll„7Sg(lQQ4J< 

(4J Norton. Ev., 63 . 4it Taylor, Ev., |$ 23— 

27. As to the duty o( a Session* Judge in crimi- 
nal rases, ttt O. Tr. Code, e, 29S. 

(5) As 1« liij douR M cnmmal trials by s. 299 
ot the Cr. I*r. Code- As to the existence of n 
similar duly in civil omit, pp. 128 129 and 

eases there cui\l ; as to want of objection toad* 
inisiihility, ttt the rnte of Jfdlrvv. iSoJkn Diss, 
23 I. A.. IDS : f. e., 19 A., 79 i where it wa* held 
that an erroneous u ■ ‘Slon to object to evfcleneo 
does not male It admisiible, ** Under the oM 
Uw, and almost as it were from the necessity of 
the thlDg, it mas Indiealnl on morelhaii onesicea- 
lion CirenUr No 31 (Civil sale), I3tb Ocio 
ter 18fi3J that the Courts hoii an active daty to 


h. .1.1,., .1 th. C«1. .1 "" ' 

here riled- , 12 

(7) AlrrfuZ CrriW t. Jmmmtioy •"»« 

R., 244. 243(l««9)- 

(8) V. eflt, 126— i29. 

(0) T. oslf. s. i49- 

(12) R. T. //»'' iof**"*'"' * * 
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As to the tneatimg q{ the last clausooC the section, prohibiting the Judge 
from dispensing with primary evidence of documents except in the cases 
hereinbefore excepted, see «nfc, p. 912 note (3). 

166. In oases tried by juiy or with assessors, the 
or assessors may put any questions to the witnesses, through to 

or by leave of the Judge, which the Judge himself might putiions.^” 
and which he considers proper, 

COMMENTARY. 

Further, whenever the Court thinks that the jury or assessors should view Questions 
the place in which the offence charged is alleged to have been committed, ort*YJury 
any other place in which any other transaction material to the trial is alleged 
to have occurred, the Court will make an order to that effect (1) If a juror or 
assessor is personally acquainted with any relevant fact, it is his duty to in- 
form the Judge that auch is the case, whereupon he may be sworn, examined, 
cross-examined and re-examined in the same way as any other witness (2) 


U) Cr. Pr. CckIc. *• 233 ; «« T«;tor, E*.. mMUror petition of 13 A., 302 (igg?). 

SI 654— SaSstVliarton, Ev.. || 345-347 . a* to (2) /5.. 234 j *. oe't, ». 118. 
view of the toeolitj by a BUgietraW. «<« la tbe 



CHAPTER XI. 


On iMi’nni’ER Ai'MISsion* on Kwection ok Kvioence. 


In his Ii\tro(luction{l) to thw Act, Sir .lames Kitstjames Stopheu ob'^cr\<‘i 
with roforenro to the sections conrcniiiig rx'lcvrtncy that “ imj>ortant as the«e 
seetions nro for purposes of stndy, and in onter to make the whole body of law 
to nliich they belong easily intelligible to students and practitioners not 
trained in English Courts, they are not likely to give rise to litigation or to nice 
distinctions The n'ason is that section 1<57 of the Evidence Act which « as 
formerly section Ti" of Act 11 of ISTm renders it practically a matter of little 
importance whether evidenci* of a parHenlar fact is admitted or not. _ The ey 
tremo intrieaey and minuteness of the law of England on the siihject is priiwi* 
pally due to the fact ' ' • , • .* ’ . ' ’ 

tion and answer wo' • . ' 

upon a criminal trial . • ' ’ ! 

the Court for Crown ' ^ ^ 

cMdencc in India has no efft'ct at all, unless the Court tliinks that the cMdenee 
impn>perly dealt with either tnmcilor ought to have turned the scale. A 
Judge, moreo'cr, if he doubts ns to the ndevancy of a fact suege.sted rnnj il 
ho thinks It will lead to anything relevant, ask about it himself under seclion 
i6.V’fa) ■ 

Errors committed by the Court. ’* * “" or 

rejeetinc evi<lcnee. and occasionally ■ * ’s 

application to a superior tribunnl. ' ’ ‘ 1'. 

been improperly admitted or rv|ected, a new trial was granted unless 
clear that the result would not have been afTeeted ; hut this rule is reiersea ' 
the present rules of the Supreme Court, which prescribe that a new tnni si 
not be granted on the ground of the improper admission or rejection ol ci 
denre, unless in the opinion of the Court to which the application is innde sen ^ 
siilw/untKi/ iinujj/ or niKcnrrta'jc has Wen thereby occasioned in the trial ot 
action (.1) 

In England m ell'll rases, whether in the rase of trials by a Judge and .Ino 
or by Judee alone, if admiv«ble evidence lias Iwen rejected by the 
injured partv is entitled to a new trial, provided he formally tendered #«eu 
deiiee to the .liidge at the trial and requested the latter to make a mj e 
the point (I) So, al'O, if ndmissihle evidence ha.s been rt'ceiied, proM* ^ 
was formally objected to nf the tri.al. lUit the grounds of objection mn^ 
distinctly stated and no others can afterwanls be r.sised.fr>) fhese case 


{l> II p W. 

(S) Sir \\ illiam >I«rlil-J tr».p Il7)(il«(nri> 
** I tliinV Ihrrr «or\t« niu.t hi»r Im-d viillcn 
iin.l.'r initc>'nrr(4>«n A*tli» l«ir »i«n<l*, 

an rrrnr In th' iTcr}<li.>n or rrpvtlon of rriilrnre 
m«T h»»r thi* grurrl «'on»r.|«rnrrii,*’ Tl»r Un- 
il pi->h<p( tnl.K-a.Iittg, |.al «tnal tim 5>r J, 
Mrplirn m..ant Ihal il naaprarljraHyalBallrr 
at MtU wonirnt ahrihcr an rrmr «« nia.l<> la 
Ihc t«v| ti.'s or rrJ<'rlion of •«me partliaUr Itrm 
of rrk.lrnrs' alikh kl.»t noi ttallyaffrrl lfio<l«rl> 
alon CO the tnrnl*. lut ahnh Krm mljM oiKlrr 


irrarlirr pracli.-e ol ih*- f 


»Vr« Ihrir comtnl**"'" o' "" /T, . w' 

i.i Ihr rairind ol t«-l>ni.-al ol'jm 

' „,cl, rommU.ion ,s . .. 

13) Ur*!. Kr . I SC. I' • 

, ,hr m|.ron.lo.« of a lart ...a* *'7' ',,uT 

Ii.tr-”- 

31 f- J: f*- •”* „ , A. I r- 

tS) /»..riHn» If^’— ' 
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however subject to 0. 39, R. C, by tlic terms of which new trials cannot under 
any circumstances be granted for the improper admission or rejection of evi* 
dence, unless the Court, to wliich the application is made, is of opinion that 
some suhstantial xcrOtig or miscarrtage has been thereby occasioned in the trial.(l) 
In England if in a criminal case evidence is improperly rejected or admit- 
ted there is no remedy, unless the prisoner is convicted, and unless the Judge, 
in hisdiscrction, acting under the Statute 11 and 12 Viet., b. 78, states a case for 
the Court for Crown Cases Reserved ; but if that Court is of opinion that any evi- 
dence was improperly admitted or rejected, it must set aside the conviction.(2) 
In India there is no trial by Jury in cin/ cases, the Judge being in all cases 
judge both of law and of fact, and discharging the functions of both Judge and 
Jury. All criminal trials, however, before a Court of Session arc cither by jury 
or with tlie aid of osscssors.(3) Criminal cases in the Court of Sessions are tried 
by jury in those districts in which the Local Government has under the provi- 
sions of section 269 of the Code of Criminal Procedure directed that the trial 
of all ofTences, or of any particular cbiss of offences, shall be by iury.(4) 

Section 167 applies to both criminal as well as civil proceedings, (5) and is 
’ ■ .r • • - . jg at the root of modem 

y, that if legal technicalities 
■ ^ . prevented from materially im- 

peding the course of judicial proceedings, and the attainment of that substan- 
tial justice which should be their only aim.(6) Another application of the same 
principle is that contained in section 99 of the Code of Civil Procedure which 
enacts that no decree shall be resers'cd or substantially varied, nor shall any 
case bo remanded in appeal on account of any misjoinder of parties or causes 
oi action or ol any error, delect or irregularity in any proceedings in the suit 


314 , FtTrani t. ililhjar, 7 Q R , 730 , Bom » 
iriifflaMS fly C0..3 H L C. 1 , J/e/Vnyal 
T.JriH9*f,t4App.C*i., ISI.mufMW. if 

the ipoeiSc objection* pfer*'!. yetthonkl Iheeci* 
denee be odmimble for»ny other porpoee, a new 
fnata-ill not be granted . /r»»A Soeieiy v. Derry. 
12 C & F.. B41 , V. Leitlef, 7 H i N.. 780 
See alio a* to objection*, Burr. Jone*. E».. 
J| 890—899. 

(1) Anonal Practice, 1906; Notes and c**r» 
eited under Order XXNIX, Rule* 1-8, Taylor, 
Zv.,fj 1881—1882 B , Beit, Et.,J 82. ChiUy'a 
Archbold, 730. Roscoe, N. P. Ev., 273. 274. 
bteph. Dig , Art. 143 It is open to a defeated 
party; (1) to appeal in *11 case*. (2) to more for • 
new trial or to set aside the rerdict, findiiig or 
judgment. Powell. Et.. ®93. fee also at to tbr 
granting of a new trial. //vyAee t. I/ufict, 15 
M. A W.. 701, 704 [will not be granted if. 
•with the endence rejected, a renlicl for tbo 
party offering it would cl.arly be against the 
weight of eridence or if without the eridnice 
received, there be enough to warrant the 
verdict] , Doe if Tyfer. 6 Bing., 861 , [ace fTnyH 
V. TalMam, 7 A & £..33*1}. CVe«e v Barrel!, 
1 C. M A R . 919 . iloore v. Tuetie^l, 1 C. B . 
607 . Sofoiiioii V. 8 Q. C. D , 176. the 

last rase observed upon a Utlropolila* By Co 
r. II rtjkl, L. R . II App Cai., 182 s and II ebMtr 
V. flriedrberg. IT Q B D . 736 . BAtHtpo T. 
Jtartm, L. R . 15 App. Os., 193, fl. T. 
Craat, S B. 4 Ad., 1081 (it is only where tbe erf- 


dcBcc in ijneation u deemed by the Court to havo 
been ailmissibte (nr Iht purpose /or tcAicA if tea* 
rendered at Ike trxol that its rejection form* a au&. 
(lent ground for a new trial ] Lord Eldoa aaij 
in ITofler r Fril/tthtt, 6 Vet , <•> that ■■ a Judge 
■iiust not take it upon himself to say whether eri. 
dence improperly admitted had or had not an 
effect opon hi* mind.'' 

(2J Steph. Dig . Art. 143 . as to the practice 
ID tbe Crown Cases reserved under 11 and 12 Vic., 
c 78. and prior to that Statute see B v. <Yar. 
rnji Dadahbai, 9 Bom H C. R > 374 — 390 , 392 
-398 (1872) , and B. v. Oibenn, L R., 18 Q It. 
D.. 537 . a o.. 16 Cox, Cr Ca.. 181 . B. v. Crooka, 
87 L. T.. 188 . R v. Clark, L, K.. 1 C. C R , 84 ; 
B V. Jfoore. 8 T. L R.. 287 . Roscoe, Cr. Ev., 
219—223, 12lh Ed., 207 , fl V flroicn, 224 Q. B. 
D.. 337. 

(3) Cr IV. Code, a. 268. 

(4) See lb., a. 269 

(5) ▼. port, p. 798 

<«) See Goakam Tota t. fficliniinaee Bailab, 
ISMoo l.A. 77,83.1 c.. J2 U. R., P. C.. 32. 
(The Judicial Committee will not determine an 
•ppealagaiavt adecree upon the mere fact that 
some evKlence has been improperly admitted 
by the Court below. It is the rule of this tnbnnal 
to do aubstruilial justice between tbe partie*. and 
to are if there is not suCcirot erfclenee on the 
wbole retord to joitify the conclusion to wbKh 
the Court below smved] ; snd si to substantul 
|astsce,ar«aUoCaU>oDodAnar*>sr, Omroo .Sisgl, 
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not affectin'/ the inents of ike case, or tlie jurisdiction of the Court. Similar 
provisions are contained in section 537 of the Code of Criminal Procedure. But 
the disregard of an express provision of law as to the mode of trial is not a mere 
irregularity such as can be remedied by this section.(l) 

tr°au^ 167. The improper admission or rejection of oviderce(2) 

admission shall not be ground of itself for a new trial or reversal of any 
of evidence decision in any case, if it shall appear to the Court before 
which such objection is raised that, independently of the evi- 
dence objected to and admitted, there was sufficient(3) o\ndencc 
to justify the decision, or that, if the rejected evidence had been 
received, it ought not to have varied the decision. 


Principle . — /See Introduction, ante. 

B. 3 (“ ^ijdence.”) b. 3 (“ Court."} 

Steph. Dig., Art. 143 ; Taylor, Ev., §§ 1881— 1882B ; Best, Ev., § 82 ; Chitty’s Arch- 
bold . 730 , Roscoe, N. P Ev., 273, 274 ; Powell, Ev., CG3 ; Markby, Ev., 116, 117 ! 
Roscoe, Cr. Ev , 12th Ed., 204 — 210; Steph. Infrod., 73; O’Kinealy’s Civ. Pr. CVxlo 
7oc. c»l.; Hendersoa'fl Cr. Pr. Code, loe.ctt.: Field, Ev., CCO-^CTS; Annual Practice, 
1900, Notes and cases therein given and cited under XXXIX, Rules 1—8, 


COMMENTARY. 


admission principle of this section is jo accordance with that upon whmli the 

or rejection Courts in England now act, " " , * - — « 

0 evidence, of section fil of the 

is based, as also the provisio 
have been already referred 

reference should be made The section applies to criminal cases as well as civil 
cases, whether or not the trial has l«cn had before a iury;{4) and the pna- 
. .. - 1 -. 1 - jipj aubsequent 

• : list depend upon 

precedent to bo 

followed in another, it would serve no practical purpose to analyse in detail the 
cases decided under this section, or section 07, Act II of 1655, but reference 
may be made to the undermentiom^ cases, (6) as illustrations of the manner in 


13 Mon. I. A . .sm » r . 15 W. It I* C . 1 
(1870). 

H) SyhraimnxutAyynr r R,| I. |{.. 25 M.. 
61 (lODI). 

(2) Oiiinl'in o(»n tvA tt. ». T.rw. 

niJ. h. R., 21 M.. 611 {l«t|) 

(3» 8<.r at p. HI. 

(1) n. T. HurrMt CUyi'l’t. I <• , *07 (187«) . 
r.. T. Aarr.’/* AiJoMai", 0 Horn II C 11 , 374 
(1872) : R ». rxlamhar Ji>s. 2 11., 61. 65 (11177) . 
R. T. A’cN't Ram. 9 tUl'l (I8S7) , /tairaAnaaia 
Ayynt r. R.. 27 M . 61. 7.7 (tOiMI: R t. Rama 
Ratty, 4 Ilnm. L. R .431 (11»>3); A'.*. AUaomtya. 
:% n , ISO, 152 (ltHl2). Tlif wnnlaof lM« i.vtian 
l(l..ntlcatwl(h thoJw* of *. *77 of Arf Hof IS.75 

|.,it ih.* Uff'f Act cnulaincil no n)in-»a wonia 
niakirtj ll applicatJc In all CoorlB ohatovor ora 
■ action (1), a*/f], aii'l il might haro |v«.n(loiiI>t« 


oc) whether all Jf» provUion* were intcnJciI lo he 
enforced in all proeeedingt criminal a» well »* 
eiwl R, \ . A’ornvi fl Uom. if. C. 1. . 

374 (1872) . U wna, howeeer. held lo he applic- 
aide in criminal care in R. Ramtyom' 
- r. >, fV To 47 (18fl5) 

. . . 0)1 
■ A. 

. r;ol 


S1I IV. R.. 458 (I870)j irooma/aai 
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which these sections have been applied. In one of these cascs(l) in which evi- 
dence had been improperly admitted and objections taken thereto, the Privy 
Council obsen-ed as follows t — “ It seems to their Lordships that giving full 
weight to all these objections, there is still’ sufficient and more than sufficient 
proof in the unsuspected evidence given in the cause to support the decrees 
against which the appeal is brought. Their Lordships, of course, do not give 
to a decree founded upon evidence which lias been so impeached, the same 
" iding of an Indian Court upon evidence 
: alleged. But they aro not in the posi- 
• — before which, on a motion for a new 
trial, it is shown that evidence improper to be admitted has been admitted 
before the jury. The Court in that case arc not Judges of fact and are unable 
to say what weight the jury may have given to the evidence that ought not 
to have been admitted. But it is the dutj* of their Lordships, who are Judges 
of the fact in such a case as this, to consider uhethcr, throning aside the evidence 
which ought not to have been admitted, there sliU remains sufficient evidence to sup- 
port the decrees. Their Lordships must nevertheless express their regret that 
the Court of first instance in the case before them should have been as lax as it 
has been in the admission of cWdence. The improper reception of evidence is 
always to be deprecated, if only from its tendency to provoke an appeal ”{2) 

Evidence cannot be said to have been improperly admitted merely because 
it w as admitted at an improper stage of the case, unless indeed the other party has 
been prejudiced by this course (3) 

The words ''' rciersal of any decision" indicate the applicability of the civil casei 
' ' r • • • • . gf to reverse the deci- 

Thc Code of Civil Proco- 
^ cases. But 0. XLVII{6) 

of this Code proridcs for a review of judgment, and 0. XLYII, r. 8,(6) 


ting the review A renew is distinct from an appeal m that the primary inten- 
tion of granting a renew is a re-consideration of the same question by the same 
Judge, as distinguished from an appeal which is a hearing before another 
tribunal (7) In the undermentioned casc(8) Farran. C. J.. said, with reference 


12 C. L. R.. 233 . B t. PaoihannaHi. 6 B..3I 
(1881), A r A<»n<iA<jm,0A..600.61O(I887). 71 
v.J/aru. 10 A., 207,223(1888) v 

t/>irr>&ol( CAundff, 1C.. 207(1870. 71 t .VaiTo;i 
DditaAAai, 9 Com. H C. R , 374 (IS72). K \ 
PtlamUr Jxttn, 2 B , 61. 03 (1877) . R T 
Ram$v<xmi J/uda’tsr, S Dom H. C 11 , Cr.. Cal.. 
47 (1869), cilrd in prrc«lin^ note , and ironir..A 
Chundtr V CAuNdy CAurn. 7 C . 293 (ISSI) 71 
V. O'llara, 17 C, 642 (1890) WalaJar AAoa. 
T. R., 21 C. 935 (1894) . R t P.amrhanin 
Gonnd 19 Bom . 749, 761 (lS95). cit«l jwjtf . R^ 
T. AKooniiyd 7/nmii. 28 B. 129. 132 (I9U2) r' 
1 , Rama Sallu, 4 Bom L R . 434 (1902) 

(1) J/oANr 5i«yA CAiiriAa, 6 D L R . 4*U. 

408, 499 . ( c.. 15 IV. 11.. P C., 8 (18701 

(2) Stt alw 7>a;a i!on<m<iroa]( ▼. Co«yai«iay 
ituJaly, 6 Mon. I. A . 232 (18.33) , Lola 

T. CurmmfiU pf Rtnjal. 0 B. L. R.. 371 . U Moo. 
1 \.. 86'; 16 \V. U.. 1*. C., 11 ; CwAa.a Trfa t. 


R«lm„mtt 0«11«3. 13 Moo. I A.. 77 . i. c . 12 W. 
R . 1’ C .32(1869) [Thr Judicial Committpe will 
not dMrrmin^ an appeal agamit a decree opon 
tbr mrre fart that aomc rTidcnco haa bern Im- 
properly admitted by tho Court brlow. It is the 
rolo of this tribunal to do aubatantisl justice 
betwom the piTtifs. and to at* if there is salH- 
Cleat oTidence on theahole record to justify the 
roaeI(i«Mn to which the Cburt below arneed. 

(3) Dnp M Bwer, 18 C B . 805 j Taylor. Et., 
J 387. CoeAaia To-o t AicAmuerr TliilliiA. 13 
Moo I A.. 77. H3 (1869) 

(4) IVU. 675 

(3) pp 1314 -1337 

(6) p. 1333 

(71 .Seea* to Renew Clr IT. 0*le, O. .XI.W7. 
pp 1314— 1337 aaJthera*-ieitedinC3r IT.Cod-; 
fthr aathor‘arditioo)ia the not-s to this Order and 

InFwU. E*.. «75. 678. 

(8) .V«(4srrqr t 23 R.. 177 (1‘58 
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to the powers of revision : I am mj^elf strongly inclined to the view that 
when Courts in the exercise of their judicial functions decide that a document is 
■ *’ ’ rcised their judgment upon the f^ucsfion of 

. ■ ttc have no jurisdiction to interfere in the 

■ ' • the Courts do in such a case, nssunungthe 

document tendered to be erroneously rejected, is to make a mistake upon a ques* 

atcrial whetlier the mist.akc in 
the final decision. A mere 
tcrial irregularity nitliin the 
I is provided for t)y section 37 
of Act XV of 1882 in the c.v$c of Presidency Small Cause Courts. Under the 
provisions of sections 38 and 39 of the latter Act a suit decided by the Small 
Cause Court, and in which the amount or value of the subject-matter exceeds 
Its. 1,000 can in certain cases be fr-heard by the High Court. Under the 
Provincial Small Cause Courts Act IX of 1887, a review of judgment can he 
applied for, but not a new trial As to re-trials in criminal eases v. 


Appeals in oivif cases are of three kinds : (o) appeals from original decrees 
or first or “ regular ” appeals as to which see 0. XLI ; of the Civil Procedure 
Code ;(!)) appeals from appellate decrees or second or “special'* appeals 
dealt with bv O. XLII , sections 100 — 103 ; 107 — lOS of the same Code,{2) 
nnd(c) apjieals to the Privy Council regulated by O.XLV of the Code Appeals 
are al<o permitted from certain classes of ortlcrs (0. XLTII) In addition to 
tlic power of appeal conferred on suiton*, the Courts tliemseivcs arc possessed 
of certain discretionary po%^ers bv way of “revision** (Sections 11^— 115) 
and “ review “ (0. XtVJI) at the'ir own instance nr that of suitors, (3) 

In the words of their Lonlahips of the Privy Council in the case of .1/o^i/r 

S ^ 1 .*:. the duty of a 

C . * ’ and there* 

f( I been Impro- 

perly admitted by the Court of first instance. It should Ihroic nsidc the pi- 
deuce which ought not to have been admitted, and then consider tchclhtr there 
still remains sufficient etWenee to support the decree. Where the cyidenee "'mcli 
IS to be so thrown aside is wholly * * ’ ” i 

decree can be supported upon rel , ** 

irrelevant has been thrown aside, leiant 

to support it, tlie decision must he reversed. The party who is thus itefeated 
may say that, if he had known that the esidenee given would have been insulii* 
cient lor the purpose, he could have produceil otlier evidence that 
been suflificiit The answer to this objection is to be found in the following 
ob«en'ntions of their Loniships of the Privy Council in the case of (’>) 
raja Ixooirar v \uiid JmII Stn/jA ”{G) “ The learned Counsel for the npjwllan 
have not strongly contended that the proper onler to be made on this appea 
is one remanding tlie cn«e for re-trinl They have rather insisted tlint on t lo 
materi.ils now before their Lordships, he is entitled to have the decree inauo m 
his fn\our by the I’rincipal .'^mlder Anieen nflirmed. Their Lonlships, Jiow* 


(I) .\n»«s-«u.n n\r'. 417 . 

(S) Thr Urrj k»l appral -la nni oanl ui Ihf 

piT»<nl wfii. h ajK-aka tit “ woo,! apprala'* 
anJ •"ai'l'raU from ajj»Uafc Urct-^. ' a# 
a. 372 r( ih** oU ami •. VS, p., 3-0 f>f Ihi* |«rariit 
C»lr. And aa In III'' on«iu ami hiatnr) a>( arnmit 
apja-ala, tti Fa kl'a IWiial flngalattua*, latru- 
duefun. |7>l — ISI. 

(3) For aloat* rrl'-rrarra pm Aathur'a ftiitina. 
O. M.I.pr. IMl— 12-1 sO. M.II p. ISs3{ Xa. IIW 
^1(0, ip. 3's>— 404. Ilv 411—414; 


I. .\LV, p. 12-n-13i*7iS-H3. p.4in:i'.-'‘ • 

■p. Ir-3.12SI. A. inihp 

Ihif ihai. High evurti in ^ 

as:. .>>. 211, Mmlraa (.Wl HI ef l-^. 
ml Unnil-I- (Aft MV st I-*’'’- ”• * 

‘rra.lrn'-N a ttt tl,'- Acta a/id »«-t«si> B'’'"' " 
rarraling I'faikrla, 

H, n II. I. II.. IM. m ■' 

. Ola. 

(S) Fall. E».. »:i. .. J. JI. 

(«)« J(.«i.I.A,H'l.tlft».e-I W. I.~«- 
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ever, desire to obscni-c that in their judgment the majority of the Sudder Court 
was right in treating the cause ns ripe for final decision. The appellant had 
at all events from the note of the settlement of the issues, clear notice of tchat 
he had to vroce. lie had been called upon to adduce further evidence on these 
issues, if lie had any to git*e. He advisedly declined to do so, and called for 
the judgment of the Court upon the evidence already given. If this manner 
of trial were irregular, it is not for him to complain of an irregularity committed 
at his instance or wnth his consent. And the suspicion, however probable, of the 
Judge that a part 
second and fuller 
“ But there is ai 

itself has been cr . . ^ , 

law, as for example, where secondary’ evidence of the contents of a document 
has been admitted nithout the absence of the original ha%’ing been accounted 
for. The rule in England is that, unless the opposite party objected to this 
evidence at the time that it was offered, he cannot object afterwards ; and in 
accordance with this it has been held more than once by the Calcutta High 
Court, that it is not competent to an appellate Court sitting in regular appeal 
to reject the copy of a document to the admission of which by the lower Court 
no onjection was made by any of the parties, although the original was not 
produced or its non-production not accounted for.”(2) 

If the Appellate Court is of opinion that the rejected evidence, if received, 
ought to have varied the decision, it docs not follow that such Court should in 
every case proceed at once to reverse the decision of the lower Court. It is 
competent for the superior Court, and in most cases it would be proper, to pro* 
ceed in the manner provided for by O. XLI, r. 27, of the Civil ftoccdure Code 
relating to the production of additional evidence in the Appellate Court (3) 
The wrongful reception or rejection of evidence is an error of law, and as 
such may be made the ground of second appeal (4) But it has been said (5) 
that there is great difficulty in applying the provisions of this section to the 
generahty of cases which come before the High Court on second appeal For 
on second appeal the Court has no power to deal with the sufficiency of the evi- 
dence ; it has only a right to entertain questions of law And its duty being 
thus confined, it seems that when evidence has been wrongly admitted by the 
Court below, the High Court has, generally speaking, no right to decide, whether 
the remaining evidence in the case, other than that which has been improperly 
admitted, is sufficient to warrant the finding of the Court below. It seems 
that the High Court cannot decide that question, without c.'^nmining in detail 
that other evidence, and determining as a question of fact, whether it is suffi- 
' cient of itself to warrant the lower Court’s finding The only cases which the 
High Court may with propriety dispose of under such circumstances without a 
remand, are those where, independently of the evidence improperly admitted. 


(1) Stt ftlw R. T .VadKab Chandra. 21 \\ R , 

Cr.. 13 (IST-I) . the High Court decline* on 

•ppe*]. to reoeiTe cviilenee which w*a araiUble 
at the trial below, when the pnioner delibcwatelj 
elected not to give eridence m reply to the eaae 
made agamit him, and aa to the admiifioi) ci 
additional eridence in the Appellate Court, «<a 
Oe.R. Code. O XU, f. ’7. p 12eT.A«iHD« 
T. Tht Offctal Lt^nidalor. 0 A.. SSS (18S7) , Morgan 
T. J/or;aa. 4 A.. 3l>6 <1SS2), Vpfndra JUohnn 
«•. Gopat Ckondra, J1 C., 4S4 (1894), e. pM/. 

(2) Held, Er , 672. 673. t aatr. a. 3. and caic* 
there cited. ,Kt to the inadmiaaibdity of doeu. 
menti by reaaon of want of regufratioo, r. 
ftndtt, la the ea*e of the Stamp law, when- • 


doenment haa been wrongly admitted in eridence 
noobjectioa can be talen to the drrree in appeaj 
on that account. Se* Apptndix, and eaaea there 
cited. 

(3) P. 1267 and aee Field. Ee.. 673 . 

(4) Mohtm Chandra Any t Kali Tara Dthia, 
(I907I. II C. \V N.. IUJ5. and aee TraOakhya 
Jloktnt Dan r Ka/i Pmtanna Gho*t (19117). 
lie W. N , 3SO. (diiregarding eridrnee without 
giTiag aaffieieat reaaon) 

(3) Per Garth, C. J.. in lloneai Chnndrt t. 
Ciaady eSara. 7C., 293. 293.396 (1681) [douUmg 
irafaoB T. Goptt Suondnru, 24 IV. 1’.., 892J re. 
ferred to in Palahdkan Et/j r. J/aaaerr, 23 C. 
179.183(1893). 
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Criminal 

Cases 


llie lower Court has apparently arrived at its conclusion upon other grounds. 
Where tlxis appears pretty clearly from the judgment, a remand is 
unnecessary, because then the error committed by the lower Court has not 
affected the decision upon the merits (Civil Procedure Code, section 99) (1) 
The Court may, upon the heating of a second appeal, remand the case for 
reconsideration and a fresh decision by the lower Court.{2) 

The rule of the Judicial Committee of the Privy Council is never to dis- 
turb the concurrent decisions of the Courts below upon a mere question of fact, 
unless it very clearly appears that there has been some miscarriage of justice 
or that the conclusion draivn by the Courts belowis plainly erroneous (3) 
Where evidence, such as hearsay, is improperly admitted, the question for the 
Judicial Committee is whether, rejecting that eridence, enough remains to 
support the finding.(4) 


’ I-. -jT- . ^ foi the purpose 

of . • same weight is 

to ,s to the verdict 

of a jury in hngland, in wnicn tlie Judge who tries the cause makes no objec- 
tion, The Privy Council, therefore, will not disturb a judgment of an Indian 
Court upon a question of the cTedibilky of uUnmes ; unless it is manifestly 
clear from the probabilities attached to certain circumstances m the case that 
the Court below was wTong m the conclurion drawn from such evideucc.(5) 
And in the undermentioned case(6) the Council observed as follo'vs “ This 
Board never heard of an appeal being instituted on the ground that mtncsacs 
had been discredited , the Court below were aware of the character of those 
witnesses, and besides the knowledge of their character had the advantage of 
seeing their demeanour and behaviour of which we, on written evidence, have 
no power of judging We feel it our duty, therefore, to decide this case on the 
general principle that no appeal will he from the judgment of a Court below on 
the ground that the Court discredited the witnesses produced to them by either 
party ” 

As already observed it has been held that this section applies to criminal ns 
well as civil cases (7) In criminal cases an Appellate Court may, if it sees fit. 
order the appellant to be rc-tried (Criminal Procedure Code, section 423) ; anil 
the High Court in the exercise of its powers of revision may exercise any of tiie 
powers conferred on a Court of appeal, including tho power of oideimg a nc" 
trial (ih , section 439). With reference to appeab in criminal cases, see tae 
Criminal Procedure Code, sections 401, 418, 430, 407, 403, 410 — 414, 

419, 431, and as to reference and revision. Chapter XXXII ol the same toaei 
Section 437 contains the important provision based on the same principle "hjc * 
underlies section 1G7 of this Act that no finding, sentence or order is rcvcrsi j 
or alterable unless the error, omission, irregularity, want of sanction or nus 
direction has occasioned a failnto of justice. It has been hold by the Calcii 
High Court, (8) folloningthe decision of the Privy Council in .VnAin v. AltnTPer 


(1) p, 3-s. 

(2) .Voim'i A’A/ik 1 Kuj\i>oniUi Ihvu.ZOV^ It., 
474(1R73); Ha/kiAnrt Kwj t HttAhootno^HK 
/toy. 20 W. It.. 3H3 (IS73), «r furthrr ml to 
lornnil npp'‘mU. riU'i riiixl in Fxlil, Kt , 076— 
678: mail Civil Prooraar** CoJr. nofpi |o ii. 
100—103, p. SHO— 4rH. 

(3) C’>wl>i.i r<4a V. r.xkmnnff Urnnub. 13)foo. 
I. A.. 77 (IbOO) j wh<Tr mlao lb«* ret' of Ihf P. C. 
ma to till* Improper m^lmUalan of rviilrnoo ii ImU 
Jown. Y. o»U , p. 919. not# (2j. 

(4) ilcJkur r, Okunhi. 6 It. I- It.. P. 

I'll (IS 70 ). 


(5) Stumdtt HakommKt T. ilaiommti Kki»> 

\ Moo I. A.. 27 (1834). 

(8) Utinlacnnn Y. ArJefi, Knipp. ^ 

171 T oii/M>. Pis, nnd note (4) 

'.....i-l .. J!.. 2 C. «•. I"’”!- „ 

I'. w.K 

r. n .. » >1.. y 

niy po Into th# fmfti l'’f rrwtiUl. 

lining Ib'-re il-ooW 
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General of Neio South iro?c3,(l) tliftt an accused in a trial by jury is entitled to 
the verdict of the jury on questions of fact, and where n verdict is vitiated owing 
to misdirection by the Judge, or the improper admission or rejection of evi- 
doncc(2) the Appeal Court has no option but to set aside the verdict and direct 
a re*trial. Were the Appeal Court (it was said) to go into the facts in such 
a case, it would be substituting the decision of the Judges of that Court for the 
verdict of the jury, who have the opportunity of seeing the demeanour of the 
witnesses and weighing the evidence, with the assistance w’hich this affords. 
Section 537 of the Code of Criminal Procedure does not warrant an Appeal 
Court, in a case where there has been misdirection in a charge to a jury, going 
into the e\'idence with a view to decide whether there is sufficient e%"idence to 
justify a con^^ction ” ^ •• • ' i,y a jury lies 

on matters of laiv only * ry the accused 

on matters of fact. 1 , , .cction 423, it 

was held, must not he read as “ WTong on the facts *' but must be read in con- 
nection with the words that follow as meaning that the verdict has been viti- 
ated and rendered bad or defective by reason of a misdirection or a misunder- 
standing of the law. 

However in Bombay it has been held to the contrary, following the practice 
of that Court,(3) that, when part of the evidence which has been allowed to go 
to the jury, is found to be irrelevant and inadmissible, it is open to the High 
Court in appeal either to uphold the verdict upon the remaining evidence on 
the record under section ICT of this Act, or to quash the verdict and order a 
• ' ’ ’ ’ ' ' ^ and as 

' ‘ for New South \Vale8{5) 

rice has been impiopeny 

admitted, docs not apply to India Similarly the High Court at Madras have 
recently • ” * ’ ' ' • ttal that it was not obliga- 
tory on • re-trial and that the High 

Court cc oiDg, It formed the opinion 

that the evidence could not, in any proper view of the case, support a convic- 
tion, It w’ould not alter or reverse the order of acquittal (6) 

Improper advice given by the Judge to the jury upon a question of fact, 
or the omi-ssion of the Judge to give that advice which a Judge, in the exercise 
of a sound judicial discretion, ought to give the jury upon questions of fact 
amounts to such an error id law in summing up ns to justify the High Court, 
on appeal or revision, in setting aside a verdict of guilty The power of setting 
aside convictions and ordering new trials for any error or defect in the sum- 
ming up will be exercised by the High Court only when tho Court is satisfied 
that the accused person has been prejudiced by the error or defect, or that a 
failure of justice has been occasioned thereby (7) 

The nature and extent of the powers of the High Court under section 20 
of the Letters Patent has proved to be a question of considerable difficulty It 


has been held that section 1"" ' 

- -1 

‘ • ’ trials by 

jury in the High Court ;(8) 


. as to the 

admissibility of evidence re 


d section 


BirnJra LU v. B , 30 C.. (1903) Stt to 

niiJirrctian. Raiamot Alt T. A . 4 C W. N.. 
196 (1900) 

(1) I., n (1894), A. C . 57. 

(3) J/ntia T. AUmry^tnm! ftr .V. S f\aln, 

(3) R. T. RameiaiyinGaTimJ, 19 B.. 749, 761 

(1S93) : tb»ruet «kll Lc Siund tbrr* col)r(t<-I. 

At to Ibe rfle^t ot (hr tdoikutna of inj,dDJituMr 


•Ttdcn.-r .rr A T llo«ea. 37 B. 6’6 (1903) 

(4) L n . IB Q a n . 537 

(5) I. K . 1894. App Ctt . 57. 69. 70 

(6) R T SmUker, 36 31 . I (1902). 

(7J In re Haku Zf.i J. 3 U . P... Cr.. 80 (1866V 
(Sj R T Aam.). DaJMoi. 9 Bom. U. C. P... 
35S <1673), R T. IlumiUt Ciaa.fcr, I (X. 307 
(IS7S). R. T. Pilamltr Jima, 3 B.,ei. €3 (1877). 
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101 ol the High Court Cttminal Procedure Act (X of 1875) has power to review 
the whole case and determine whether the admission of the lejecied evidence 
would liave affected the result of ti\e trial, and a conviction should not be re- 
versed unless the admission of the rejected evidence ought to have varied the 
result of tl\e trial, and that the same rule applies where evidence has been im- 
properly admittcd.(l) Where however there was a misjoinder of charges, 
' ' ’ • I • * • >» - « » - • 'hjcctioD to the conviction was not 

5 held by the Privy Council tliat 
be amended by the High Court 
arranging afterwards what might or might not have been properly submitted 
to the juij* Upon the assumption that the trial ivas illegally conducted, it 
could not he suggested that there was enough left upon the indictment upon 
which the conviction might have been supported if the accused had been pro- 
perly tried • the mischief had been done. The effect of the misjoinder of 
charges, which was not curable under section 537, could not be averted by dis- 
secting the verdict afterwards and appropriating the finding of guilty only to 
such parts of the cliargc ns ought to have been submitted to the jury. To do 
so would be to leave to the Court the functions of the jury, and the accused 
would never have really been tried at all upon the charge arranged afterwards 
by the Coutt.(2) 

Though there is a prerogative right in the Crown to entertain an appeal 
in criminal cases, there is no absolute right of appeal to the Pnvy Councu 
inherent in the person convicted, and the Council will only entertain such 
an .ippcal upon the ecrtuicate of the High Court or in very exceptional 
cases (3) “Her ^iaJe3ty will not review, or interfere with, the course o| 
criminal proceedings unless it is shown tliat by a disregard of the forms oi 
legal process, or by some violation of the principles of natural justice, or 
otherwise, substantial and grave injustice has been done.”(4) 

ft ' Jv«a, 2 n , «l, 6.S 118T»). under clause 20 dI tte LeWM* Patent. 6'u alw 

foUowmR ft '• .Va'Mji. 9 Bom H C. R , 31 Subromnnia Jjijor v. ft.., 25 77 

ft *• ltuiTtWtCh<indtt, I C .*17(1876)5 (2) EKtram-tnia Jyyor v. ft.. 23 N , 61, 9 . 

- c,25\Y R , Cr , 38, JA)»H Irow «. 167 o! 97(1501). •* r P r 

th. E\idcnci Act, the Court pouer m acose (21 In ro Joyliwea JCooerr/et, I R. R- 1 • 
undcrcl 20 the Lclteri FMeijl to review tbo 13. ». c.. 9 Stoo. I. A., ICS , ft t. 
whole cik-e on th> mints, »nd affirm or 'luash tho * ' 

rouMCtioti.1 ft 1 O' Ham. 17 t* , (J890), ' ' 

ill the»<- east M It ««« Hry^ueit for the ( town that 

tut tUo Full Court to go mto tin nwrita of ' j 

the ca«c would be practicnlly the siwne as artting Re 1.5 Apji. uii , i, 
as Judge and Jury, but if wa» h'W that tho arjussJo In Bnf OangnUar v. ft-, -- • ' 

CViurt had power to dial nilhtlx caso or rhe (1897), in winch leivo Ip •CF™! 

nmifs ai ii appeared (mm tV noira ul ibe im) tboease ol Bvl'^n^nionio Ayynr ft.. • 'j 

Jwlge, and in the last caw quashed, and m ttio ecvii (KX'''). 23 51.. 6t (19011. ieare 
others upheld, the cuniiitsm In the recent was prantrtl and Ibe eonvlclion set a s 
laeec.f ft. r. JfrfJairr. * C \V N.aHjWWlxst Art \ JS07 tcpeftls so mncli o( th« ‘nd). 
was held (luit flu* srcfiun an>ti«l lo laaew licatd V:\c.ten«e Vt ft» t‘l'>(rs (o Act 1 ol IM 
b< the iligh Court when exeriuing it« paarn 
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EKAcnrENTS Repealed. 
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Number and year. 


Titlc. 


Extent of repeat. 


Stat. 26 Geo. 111^ eap. 
67 


StaU 14 and IS VicU, 
cap. 99. 

Act XV of 1852 
Act XIX o! 185a 

Act II of 1855 
ActXXVoflSCI 

.4cr/o/ 1803 ( 1 ) 


For the farther lepulation of the 
trial of per^oa accused of cer- 
tain offences committed in the 
East Indies ; for rcpeahmi so 
much of an Act. made in the 
twenty-fourth year of the reicn 
of his present Majesty (intituled 
‘an Act for the better regu- 
lation and mauagemeot of the 
affairs of the East India Com- 
pany, and of the British 
possession in India, and for 
estahRshug a Court of Judi- 
cature for the more speedy 
and effectual trial of {>ersons 
accused of offences committed 
10 the East Indies,’) as requires 
the servants of the East India 
Company to deliver inventories 
of their estates and effects ; 
for rendering the laus nioro 
effectual against persons unlair- 
fully resorting to the East 
Indies; and for the more easy 
proof, in certain cases, of deeds I 
anduTitiDgs executed in Great i 
Britain or India. ! 

To amend the Law of Eridenco ' 

I 

To amend the Law of Evidence 


Section 38 so far as it 
rclites to Courts of 
Justice In the East 
Indies. 


To amend the Law of Evidence 
in the Civil Courts of the East 
India Company in the Bengal 
Prosidcncy. 

For the further improvement 
of the Law of Evidence. 

For simplifying the procedure 
of the Courts of Cnminal Judi- 
cature not established by Royal 
Charter. 

The GtntnlClatuta Att, ISOS . , 


Section II and so much 
of section 19 as re- 
lates to British India. 
So much ns has not 
been heretofore re- 
jx-aled 
Section 10. 


So much as has not l>een 
heretofore rej>ealed. 
Section 237. 


(i) Krt \ of 1S37 repesli so mucL ct tbe lad SB Eoieoce Art M irUtri to Art 1 of 
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APPENDIX. 

A. 

l.V— PLACES TO WHICH THE ACT HAS BEEN* SPECIFICALLY APPLIED. 


SODTHERX INDIA. 

1. Bangalore No. 3252'I., dated the 7th British Enactments, Natire 

.August, I$S3. and No. Stales, Southern India 
3036*1, dated the SIst (Madras and Mysore), Ed. 
August. 1803(1) 1809, pp. IM and 1U.(2) 

2. Hyderabad .Assigned No. ISll-I.B.. ^ted the British Enactments, Native 

Districts or Berar. 1st Julv, ISOS. States, Southern India 

(Hyderabad), Ed. 1899, 
p. 39. 

3. Sikandarabad Canton* No. o3I*I.B., dated the 4lh GazrUe of India, 1004, Part 

ment, inclusire of the' February, 1904. 1. p. 115. 

Cantonments of .Aunin* > 

gabad and Bolanim. 

4. The Hyderabad Re<i- ’ Ditto. Ditto, 

deocy Bauars. 

5. Lands occupied by the Ditto. Ditto. 

Nizam's Guaranteed 

State Ballirays Com* 
pany, the Great Indian 
Peninsula Railway, 
the Dhond and Man- 
mad Railway, the Ma* 
dras Railway and the j 
Hyderahad'Godaven | 

Valley Railway in the 
Hyderabad State. I 

NORTHERN INDIA. 

G. 3Ianipur [Eor purposes No. 413.E., dated the 3rd British Enactments, Native 
of cases in icAicA ^ri- March, 1891* States, Northern India. 

(ish siih)eels are defen- Ed. 1900, p. 56. 

7. Lands occupied by the No. 356-I.B, dated the Gazelle ol India. 1901, Part 

Jodhpur-Bikamr Rail* * 2oth January, 1901 I, p. CO. 

way in the Patiala State. , 

8. Lands occupied by the No. 427*I.B., dated the 29th j Ditto, 1904. Part I, p. 9G. 

Kalka*.''imla Railnarl January, 1901. * 

in the Patisl.a, Bachat j 

and Keonthal Slates, t i 

9. Lands occupied by the | No. 1245-I.B., dated the Ditto, 1903. Part I. p. 193. 

Ludhiana - Dhun^aL* 13th March, 1903. I 


(I) Tbe tmo •mradicg Act* of 1^7 oad i«)l vrre •i.pbrd tLu sot^footiOB. 

(J) The ToJnmc* rrfrrrrd to are MarphrrKu’a Bnlnlt £ut«s>rati la force »a Natiro . 
Sad }:Jitioa. br A William*. LC s 

W, LL 
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lA.— I'LACKS TO WHICH THK ACT HAS BEKX SPECIPIOALLY 
APPLIED— (confrf.) 


K^tne') of pUc««. 


NORTHERN UsTDIA— 
[umtel.) 

hal Railway, the Raj- 1 
pura-Bhatinda BaiK | 
way an<l the South- 
ern Punjab Railway I 
in the Slaler Kotla, 
Jhincl, Nahha and j 
Patiain State?. 

10. Jammu and Kashmir 

[For purposes of case* 
tntekteh (ke (hi'tmor- 
fitnerrtlin Coiineil hm 
iuriadietionl. i 

11. BaluchUtnn Ageneyi 

Territories. j 

! 

12. Ijend? occupied by the I 
RewarJ'Phulera Chord | 
Railway in the Patiala i 
and Nabha Statev 

CENTRAL INDIA AND i 
RAJPUTANA. 

13. Lands Occupied t»y the 
Indian Midland Rail- 
way in the Diiolpur 
State in the Rajputana 
Aponcy and in tlie 
State" in the Centra) 
India .\ 5 jency, includ- 
ing the BhopahUjiain, i 
the (><7ona-Bina and ' 
the (5oon»-Bnrnn Rail- 
way*. hut exchuling I 
iho Saugor-Katni .‘'CC- • 
tionm the Panna .State. | 

14. I.and*i occupied \>y | 
the Rajputnna-Malwa [ 
Railway mthe Native i 
States in the Raj- \ 
putana Agency (in- 
cluding tlie CnwnjKJre- i 
Achnera Section and 
the Rodra-RutUni and 
Riilhni-Ujjain Rail- 
ways) nix) ill the 
Native States in the 
Central India .\gency 
(excluding the (portion 
of the Railway to the 


Ttotlficstion wr atker 
tatbontf. 


WhefB pitbUshe.!. 


No. 03S-E., 'dated the 8th 
May, 1801. 


British Enactment*. Native 
States. Northern Indi.*. 
Ed. 1000, p. 182. 


Baiuehiatnn Agency Law's 
Law, 1890. 

No. 435V.LB.,datedthe2nd 
December, 1904- 


British Enactments. Native 
States, Northern India, 
Ed. 1900, p. 238. 

Ooteife o/ 1004, Part 
1, p. 897. 


No. 1S30-1.B., dated the 
nth Juno 18%, and 
No. II60-I. B., dated the 
7th March. 1900. 


iritish Enactments Native 
States. Bajputana and 
Central India, Ed. 18W, 
pp. 109 and 300 resrf- 
lively, and Go:rile c/ 

/ndiu, 1000, Part L 
p. 16J. 


No. 332-1., dated the 24th Ditto, pp- 120 and 324 rt«- 
January. 1896. jtcctively. 
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lA.— PLACES TO WHICH THE ACT HAS BEEN' SPECIFICALLY 
APPLIED— (conW.) 


Xraes of pl4C*t> 

CENTRAL INDIA AND 

RAJPDTANA—I conJA) 

15. Lands occupied by 
the Jodhpur-Bikamr 
Railn ay Splcm in the 
States in Rajputana. 

IG. Lands occupied by the 
Rewari-Phuiera Chord 
Railway in the Jaipur 
and Alwar and Jodh- 
pur States. 

17. Lands occupied by 
the Agra-Delhi Chord 
Railway in the Bharat- 
pur State. 

18. JIhow Cantonment 
(Indore State) 

19 Neemucli Cantonment 
((iwahor State). 

20. Nowgong Cantonment 
and Cml lines Chatar- 
pur State Bundeb 
khand). 

WESTERN INDIA. 

21. Kolhapur Cml Sta- 
tion (Kolhapur State, 
Bombay). 


22. Dmli Giuilonment 
(I’ahlahpiir State, 
Bombay) [exce/if ihr 
3rtl jxiragraph of etc- 
(ion 1). 

23. Bhuj Cantonment 
(Cutcli State, Bom- 
bay). 

24. Baroda Cantonment 
(Baroda State). 

2.’) l-andsoceupje<l by the 
folfoMins: Rail«a>8 m 
Mates in the Bom- 
lay Presulencj • — 

tl) Bhaunagar-t*ondal- 
Junagad-Por ban- 
dar Railway. 

(a) Jetals.sr-Veraval 
Section. 


Xatl&eatiea or other 

aothoritir. 


No. 35G-I.B., datetl the 25th 
.lanuary, 1901. 


No. 4350-1. B , d.sted the 
2nd December 1904 ; 
No. 48C3-1.B., dated the 
24th NovemWr, 1905. 

No. .3190-LB., dated tho i 
2Gth August, 1004 ! 


No. 5022-1., dalctl the 24th 
December, 1801. I 

No. 5022-1., tlaled the 24th | 
I December, 189). 

No. 5022-1., dated the 24lh . 
Decemlier, 1801 


No. 480.3-/., dated the 
Otli November, 1887, as 
amended l»y No. 2328- 
I.A., datetl I4tli June, 
1901. 

No. 5287-1.. datefi the 30th 
July, 1901. 


No 2840-1 , d.ttcd the Olh 
.lut>, 1801. 

No 43S-1.A . lUtetl the 
17th Febroarjv 1800. 

No. 1083-l.B., «Uled the 
2ud Marrli, 1000, aa 
amended ?iy No. 9.0- 
I.B., dated the. let 
.March, 100). 


Where puLliihed. 


Gazette of India, 1901, Part 

r, p. CO. 


Ditto, 1904. Part I, p. 89C, 
and 190.), Part I, p. 839. 


Ditto, 1904, P.irt I, p. C30. 


Bntisli Enactments, Native 
States. Central India, Ed, 
1899, p. 97. 

Ditto. 

Ditto. 


British Kiiactiuents, Natire 
States, Western India, 
Ed. 1900. p. 2G9, and 
Gazette of India, 1901, 
Part I. p. 383. 

Bombay Goiermnent Gazette, 
I90G, Part I. ji. GS.'i. 


I British Kimctnicnts, Natiie 

.States, Western India, 

I Ed. 1900, p 335. 

' Ditto. Ed. 1900, p. 419. 

Ditto, p. 377, and Gazette of 
M,a. 1001, Part I, p. J34. 
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APPENDIX A. 


lA —PLACES TO WHICH THE ACT HAS BEEN SPECIFlCAIiY 
APPUEB—tconfJ.) 


Xtatea ol pieces. 

NotiGc»tloii or etber 
•utborKy. 

^here puWnhed 

WESTERN INDIA— 
(confd.) 

((<) Dhiraji-Porban- 
dar Section. 

(c) Jetalssr-R A] kot 
Sectioa 

(2) Borabay-Bftrod.-i 
and Central India 
Railway. 

(3) Dliarangndlira 

Railway. 

( 1) Jamnagar Railway 
(5) Morvi State Rail- 
way. 

(0) Rajputana-^Islwa 
(Western Rajputana 
State) Railway. 

1 


. 


IB— PLACES TO WHICH THE ACT HAS BEEN GENEBALLY APPUED IN 
COMMON WITH OTHER ENACTMENTS IN FORCE IN NEIGHBOURING 
BRITISH DISTRICTS OR PLACF^ UNDER BRITISH JURlSOlCnON. 


SOUTHERN INDIA 


1. Ramandrus (>n ks* ' No. (OIS*!.. dated tiie 5(h 
ptfi /o rnmtfial jiinf- March, 1801. 

(/iWion oter all persons 
nolieijiQ stihjeels of the 
/{aja of SanJuT.) t 

2, I Jinda occupied bv the ' No. 48C2-I.B., dated the' 
•Sliornnur-Cochin Rail- ' Sod Norcinber, IflOO. 
way in tlie Travancoie ' 

and Cochin Slates. j 

a.(n) Lands occupied tiy No. 507-1., dated the Cth 
the Bangalore Brandi Febniarj', 1836. 
of the Jfadras Rail- 
way. I 

(&) Lands occupied 
by the Mysore 
State RailHny 
from ami m- ' 
chisno of the 
Ilanhar Ry. 

.Station to and | 
inclmiroof the 
Bancaloro Ry, 

Station. 

(c) Ijindi occupied 
hy the Mysore 
bUto Railway 
from and in- 


Britidt Enactments, Natite 
States, Southern Indn 
(Madras and Mysore). Fd- 
1800, p. 30. 

ffazeffe of /nffin, IWX), Part 
I, p. 731. 


Britldi Enactments. Native 
States, Southern India 
(Madras and .Mysoid- Fd 

1800, p. 239. 
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IB— PLACES TO WHICH THE ACT HAS BEEX GEXERALLY APPLIED IN 
C03DI0N WITH OTHER ENACTMENTS IN FORCE IN NEIfiHBOURING 
BRITISH DISTRICTS OR PLACES UNDER BRITISH JURISDICTION— 

{conld). 


Name! nt places. 


NotlBcstion (IT 
kothwitp. 


.. SOUTHERN INDIA— 
(confj,) 




Where pubUshed. 


clusire of the 
Yes wdnthpur 
Junction Ry. 
Station to the 
frontier of the 
State on the 
Bang a ] o r e- 
Hindupur sec- 
tion of the My- 
sore State Ry. 
((f) Lands occupied 
by the Kolar 
Gold Fields 
Railway. 

4. Lands occupied by the 
Iilysoro Section of the 
Southern Mahratta 
Railway. 

5. Lands occupied by the 
Southern Mahratta 
Railway in tlie Hyder- 
abad State. 

0. Lands occupied by the 
Bars! IJght Railway 
in the Hyderabad 
State. 

7. Lands occupied by the 
South Indian Railway 
in the Travancore 
State. 

NORTHERN INDIA. 

8. Lands occupied bj* tlie 
Bengal-Dooars Rail- 
way and by the East- 
ern Bengal State Ry. 
in Cooch Behar. 

9. The Tnbutary 3fehals 
of Orissa (in rtsptct to 
aimina t juriadiclion 
in certain cases.) 

10. Tlio Tnbutary and 
Political States of 
Cliutia Nagpur (in 
Tffptet of criminal 
juntdieiion in etrUtin 
coses). 


No. 3713.1, dated the 10th 
September, 1880. 


No. 4S&4.I.. dated the )6tb 
November, 1891. 


No. 33-(4.I.B., dated the 
2Gth August. 1897. 


No. 1474-I.B , dated the 
20tli April, I90C. 


No. n02-I.B., dated (be 
Gtii Maieb, 1003. 


No. 1375-LB., dated (lie 
2l8t March, 1900, 


No. 3444.I.B., dated the 
17tli .August, 1000. 


British Enactments, Native 
States. Southern India 
(Madras end Mysore), Ed. 
1890, p. 238 

British Enactments, Native 
States, Southern India 
(Hyderabad). Ed. 1809, 
p. 687. 

Ditto, p. C88. 


Gazette of India, 1000, 
Part I, p. 230. 


Ditto, 1903, Part 1, p. 178, 


Ditto, lOOO, Part I, p. 187* 


Ditto, 1006, Part I, p. 5SS. 
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lA —PLACES TO WHICH THE ACT HAS BEEX SPECIFICALLY 
APPLIED— (wn/cf.) 


Names of plices. 

Notifieiitloa oe other 
•utboittjr. 

Where published 

WESTERN INDIA— i 
{eontd.) 1 

(h) Dbiraji-Porban- 
dar Section, 

(c) Jetalsar-R a j kot 
Sectioa 

(2) Bombay-Baroda 
and Central India 
Railway. 

(3) Dharangadlira 

Railway. 

(4) Jamnagar Railway 
(fl) Morvi State Rail- 
way. 

(fi) Rajputana-Malwa 
(Weatem Rajputana 
State) Railway. 

1 



IB— PLACES TO WHICH THE ACT HAS BEEN' GENERALL\ APPLIED IN 
COJDIOX WITH OTHER ENACTMENTS IN FORCE IN ^'EIOH^URING 
BRITISH DISTRICTS OR PLACES UNDER BRITISH JURISDICTION. 


SOUTHERN INDIA ' 

1. Rantamiruj; (in res- i 
peel to criminal pins- < 
(heiton ot er all persons 
not betnt} subjects of the \ 
Haja of Satiilitr ) j 

2. Lnnda occupied bj’ tlie ' 
Sliornnur-Coclim Rail- 1 
«ftV in tlie Trnvancore | 
and Cocliin Siatci. | 

Landn occupied hy 
tlic Bangalore Brandi i 
of tlio ^ladras Rail- 

»»>• { 
((«) Xvindi occupied ' 
l»y the Slysoro ' 
State Rail nay 
from and in - 1 
elusive of the I 
Hariliar Ry. 
Station to and | 
incla^i>oof tlio 
Bangalore Ry. 
Station. 

(e) I.nnrl4 occupied 
by tlio Jlysorc 
State Railn-ay 
from and in- 


No. iOI8-I , dated tlie 5tli 
March, 1801. 


No. 4802-r.B., dated the 
2ml November, JOOO. 


No fi07-I . dated the Gth 
February, 1886. 


British Enaetmenfs, Nnllre 
States, Southern India 
(Madras and Mysore), Ed. 
1890, p. 30. 

Gazelle of In'h'a, 1900, Port 
I, p. 731. 


British Enactments, N'atn-e 
States, Southern India 
(Jladras and Mysore), bd. 
1809, p. SSf'- 
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IB PLACES TO WHICH THE ACT HAS BEEN' GENERALLY APPLIED IN 

C03OI0N WITH OTHER ENACTMENTS IN FORCE IN NEIGHBOURING 
BRITISH DISTRICTS OR PLACES UNDER BRITISH JURISDICTION— 
(conid). 


Sames ot places j 

Notiecatlon nr other 
aiithoritr. 

1 Where piibUshed. 

• SOUTHERN INDIA— 1 
(confd.) 


i 

elusive of the 
Y e .s wantlipur 
Junction Ry. 
Station to the 
frontier of the 
State on the 
Ban galore* 
Huidupur eec' 
tion of the My. 
sore State Ry. 
(cZ) Lands occupied 
by the Kolar 
(Sold Fields 

1 



Railway. i 

4. Lands occupied by the No. 37I3-I., dated the 19lh 
Mysore Section of the 1 September, 1889. 
Southern AtalirattAl 

Railway. 1 

5. Lands occupied by the I No. 45&4.I., dated the I8lh 
Southern Mahratta j November, 1891. 

Railway in the Hyder* 

abad State. ‘ 

0. Lands occupied by the ' No. 3244-I.B., dated tlie 


2(Jth AuguM, 1897. 


No. 1474'1.B., dated the 
20th April, I90C. 


Batsi Light Railway 
in the Hyderabad 
State. 

7. Lands occupied by the 
South Indian Railway 
in the Travancore 
State. 


NORTHERN INDIA. 

8. Lands occupied by the 1 No 1 t02-I.B., dated the 
Bengal-Dooara Rad' ' Cth March, 1903. 

way and by the East* I 
era Bengal State Ry. 
m Cooeh Behar. 1 

9. The Tributary Mehals 1 No. 1375-I.B., dated the 
of Orissa (in respfettol 2lBt March, 1900. 
rrrminaf 7 i<ria(/irtion 

tn certain ca^es.} 

10. The Tributarj’ and 1 No. 3444-l.B., dated the 


Political States of i 
CliutLi Nagpur (in 
respect of mminaf 
jtinsdieltcm in certiin 
cosm). 


17tli August, lOOG. 


British Enactments, Native 
I States, Southern India 
(Madras and Mysore), Ed. 
1899, p. 238. 

British Enactments, Native 
Stales, Southern India 
(Hyderabad), Ed. 1809, 
p. 687. 

Ditto, p. 688. 


Gazette o/ Jndta, 1900, 
Part I, p 230. 


Ditto, 1903, Part I, p. 178. 

Ditto, 1900, Part I, p. 187. 
Ditto, 1900, Part I, p. 5Sfl. 
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APPENDIX A. 


lA —PLACES TO WHICH THE ACT HAS BEEN SPECIFICALLY 
APPLIED— (coirfrf.) 


Names ot pLices. 

NotlScHtion ot other 
authontjr 

1 Where pirhliehed 

WESTERN INDIA— 
[conld.) 

(6) Dhiraji-Porban- 
dar Section. 

(c) Jctalsar-R aj kot 
Section. 

(2) Bombay-Baroda 
and Central India 
Railwa}'. 

(3) Dliarangadhra 

Railway. 

(4) Jamnagar Railway 

(5) Jlorvi State Rail- 

way. 

(Cl) Rajputana.Malwa 
(Western Rajputana 
State) Railway. 




IB.— PLACES TO WHICH TEIC ACT HAS BEEN' GENERALLY APPLIED IN 
COiMMON WITIE OTHER ENACTMENTS IN FORCE IN NEIGHBOURING 
BRITISH DISTRICTS OR PLACIS UN’DER BRITISH JURISDICTION. 

SOUTHERN INDIA. ' 

1. Ranmndruf; (in res- No. 10I8-I., dated tlieStb 
pt(t to enmtnnl lura- I March. 1801. 


(lictton oier all persons 
not being subjects of (he i 
/tiija of Sandur.) I 
2. I.anda occupied hy the I 
Slioranur-Cochm Rail- > 
way m the Travancore i 
and Cochin States. i 
y (o) Lnnd^ occupied by ! 
tlic Bangalore Brnncli , 
of the Madras Rail* ' 
unj. I 

(J>) Lnnd^ occupied ' 
by the Mjaoro , 
State Railiray ' 
from and in* 
cIiKivo of the 
Harilmr Ry, 
.‘'‘tation to and 
incIiMivcof llio 
B.mgaloro Ry. 
Station. 

(c) I.nndi occupied 
by the My»oro 
State Railnay 
from and in- 


No. 48G2-I.D. dated the 
2nd Norember, 1900. 


No. &07-I., dated the 6(h 
February, 188R. 



I (Madras and Jlysore). Ed. 
1890, p. 30. 

Oazetls of India, 1900, Part 
I, p. 731. 


Britidi Enactmenti, NntiMS 
States, Southern Inma 
(Madras anti .Mysore). Ed. 
1899, p. 239. 
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IB.— PLACES TO WHICH THE ACT HAS BEEN GEXERALLY APPLIED IN 
COJIMOX WITH OTHER ENACmiEXTS Hf FORCE IN NEIGHBOURING 
BRITISH DISTRICTS OR PLACFJ5 UNDER BRITISH JURISDICTION— 
(conM). 


Name* of jiUces. 


Notiflcixtlon or other 
vtthont^. 


Where published. 


SOUTHERN INDIA— 
(conW.) 


elusive of tlie ' 
Yes wanthpur 
Junction Ry. 
Station to the 
frontier of the 
State on tfie 


Bang a 1 o r e- 
Hindupur sec- 
tion of the My- 
sore State Ry. 
(d) Lands occupied 
by the Kolar 
Gold Fields 
Railway. 

4. Isands occupied by the 
Mysore Section of the 
Southern Maliratta 
Railway. 

5, Lands occupied by the 
Southern Mahratta 
Railway in the Hyder- 
abad State. 

C. I^nds occupied by the , 
Barsi Light Railway 
in the Hyderabad 
State. 

7. Lands occupied by the 
South Indian Railway , 
in the Trav^ancore 
State. 


No. 3713-1., dated the 19th 
Septembei, 1889. 


No. 45C4-I., dated the l8(b 
November, 1891. 


No. 3244-1 B., dated the 
26tli August, 1897. 


No. 1474-I.B., dated the 
20th ApnJ. I90C. 


British Enactments, Native 
States, Southern India 
(Madras and Mysore), Ed. 
1899, p 238. 

British Enactments, Native 
States, Southern India 
(Hyderabad), Ed 1609, 
p. 687. 

Ditto, p 088. 


Gazette o] Indw, 1906, 
Part I, p 230. 


NORTHERN INDIA, j 

8. Lands occupied bj’ the | 

Bengal-Dooars Rad - 1 
way and by the East- 1 
era Bengal State Ry. I 
m Cooch Behar. I 

9. The Tributary Blehals j 

of Orissa (tn respect to 1 
crfmiaaf jun'stfic/wn 
in certain coses.) I 

10. The Tributary and I 
Political States of 1 
Cliutia Nagpur (in 
rrtpctl of criminal 
furtsdtetion in certain 
nice). 


No. 1102-I.B, dated the 
6th Jlarcb, 1903. 


No. 1378-l.B., dated the 
21st March, 1900. 


No. 3444. 1.B., dated the 
17th .August, 1906. 


Ditto, 1903, Part I, p. 178. 

Ditto, 1900, Part f, p. 187. 

Ditto, 1000, Parti, p.SSC. 
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IB.— PLACES TO WHICH THE ACT HAS BEEX GENERALLY APPLIED IN 
COSDION mXH OTHER ENACTMENTS IN TORCfi IN NEIGHBOURING 
BRITLSH DISTRICTS OR PLAGES UNDER BRITISH JURISDICTION- 


NORTHERN INDIA— 
{(onUt.) 

11. QCTOpwtl by 

the Bengfll-Nagpur 
Rattray in the 
Hobarbiinn} State 
(Otissal and in the 
Tributary States o! 
Chntift Nappnr, except 
a portion of the 
Gangpur State. 

12 Landi occupied by 
the BengahNappur 
Railrray in the Hingir 
Taiuq, and in the uea* 
tempatta o! the Gang- 
pnr State Iwtrreen the 
Samhatpur Road and 
Oobiodpur Raihray 
Stations^. 

13. Parts of the Nam^ran 
Assigned Tract form- 
fitly adminwtcied by 
China. 

14. XiUntLs occupied by 
the Bareilly-Ratnpur- 
Sloradabad Railway. 
(Oudh andRohilkband 
State Badnay). 

15. Lands occupicil by 
the headworks of tlio 
Bhawatwah Lodron 
Canal (Bluiwalpur 
State, Punjab). 

16. KaautupU, Simla ' 
(Keontlidl Hill State.) | 

J7. Lands occupied by j 
the Delld-Uroballa- j 
Kalka Railway in the { 
KaUia and Patiala ' 
States (Punjab). I 

1?. IawU occupied by ' 
the North-Western 
RailwayintheNabha, j 
Patiala and Kapurthft- 
Is States (Punjab). 

19. Lands occupieii by 
tlie Rajputana-Mnlwa 
Railway in tbc Xabha 
and Vataudi States 
(Pun)*b), 


No. VlOl-l.B., dated the 
6th Morcli, 1903. 


No. 3443-I.B, dated tlie 
17th August, 1906. 


No. 788-t.B., dated llie 
2nd June, 1899. 


No. 1B80-I., dated the )st 
June. 1894 


No. 2S.'»4*1., dated tlie 25th 
September, 1883. 


No. dated the 15th 

May. 1885. 

No. 41961.. dated tito IGth 
October, 1891. 


No. IG03-I., datwl the 7th 
May 1886. 


No. 1007-1., dMwl the 2l«t 
Matcli, 1881. 


Wlicro 


OflstHe 0 / India, 1903, 
Part I, p. 177. 


Ditto, 1906, Part 1, p. 6S5. 


BritbhEnactraentSi Nat{« 
States, Northern ladi*. 
Ed. 1900, p. 05. 

Ditto, p. 77. 


Ditto, p. 94. 

Ditto, p. I0(>. 
Ditto, p. 147. 

Ditto, p. 149- 


Ditto, D lO'L 
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IR— PLACES TO WHICH THE ACT HAS BEEN OEN*EBALLY APPLIED IX 
COMJIOK WITH OTHER EXACTSIENTR IX FORCE IX XEIGHBOUR- 
IXG BRniSH DISTRICTS OR PLACES OXDER BRITISH JURISDIC- 
,TrON'— 


paMi**©!. 


KtsM << p^ur*. 


XORTHERX IXDIA— 

20 . Lands occopKd br 
the Retpari-Ffroie- 
pore Section of the 
Rajpatana - M a 1 w a 
Railnav in the Xabha 
and Fandkot States 
(Punjab). 

21 . Lands occapied br 
the Retrari-Feroze- 
pore Section of | 
the Rajpntaaa>X£af«Ti I 
Railway ;n the Pati- ' 
aha, Jhindaad Da j ana ' 
States (PoBjab). j 

S 2 . landi occapied by ' 
the Soathero Punjab i 
Railway in the | 

Bhawaipote and 
Bikatur States. 

23 . Lands occupied by 
tbe Jammu and 
Kashmir Railway 
(Slalkot Jammu 
Section of tbe Xorth- 
Westem Railway) 
in tbe State of Jammu 
and Kashmir. 


CENTRAL IXDLA AND 
RAJPDTAKA. 

24 . Meywar andSIarwar* 
ilerwara. 

25 . Deoli Cantonment 
(Meywar and Jaipur 
States). 

26 . Lands occupied by 
tbe Bengal-Nazpur 
Railway in tbe 
Feudatory States of 
the Central Provin* ' 
ces, and In the Rewah 
State in the Central 
India .\cener. 

27 . Lands occupied by 
the Saugor-Katni 
•ectionof tbe Indian 


No. 2925 - L» dated the 2 s'fh 
.Aueujt. ISSTk 


Xo. 3027 -L, dated the 5 th j 
Xorembef, ISS 6 . } 


Xo. 33 S 7 *LB.. dated the ■ 
I 3 th XoTfrober, ISOO, * 
and Xo. 7331 . B.. dated 
SIth February. 1900 . ‘ 

Xo. 145 ^ 1 ., dated the { 
8 th April. IS 9 I. 


Xo. 3 S-J., dated the Stii 
3 Iarch. IS 72 . 

X 0 . 99 -J., dated the ISth 
June. 1875 . 

Xo. 3443 -LB.. date<l the 
17 th .Auenst. 190 G. 


Xo. 2191 -LB., dated the 
4 th Anenst. IS 99 . 


British Enaefmeots, X’atire 
States, Northern India, 
FA. 1900 , p. 165 . 


Ditto, p. 165 . 


GaztUe cf Jadia, 1899 'and 
1900 , Part L pp. 1023 
and S 5 , tespectmly. 


British Enactments, Xatrre 
States, Northern India, 
Ed. 1900 . p. 193 . 


Ditto, Rajputana, EcL 1899 , 
p. S 6 . 

Ditto, p. 82 . 


GazetUof India, 1906 , Part L 
p. 5 S 5 . 


British Enactments, Xatire 
States, Central India, Ed. 
1S90. p. 309. 






APPENDIX A. 


)B.-PLACES TO WHICH THK ACT HAS BEEN GENERALLY APPLIED IN 
COJISfON RTTH OTHER EXACTSIEXTS IN FORCE IN NEIGHBOURIN'O 
BRITISH DISTRICTS OR PLACES UNDER BRITISH JURISDICTION- 
(confd.) 


Nsincs of plsBt' 


NORTHERN INDIA— | 

{contd.) I 

11. Landt occupied hv | 

the BonKal-NagjMir ! 
Rnilwav in ihe 1 
MoharWmni State > 
(Orissa) aijiJ in the | 
Trihuiarv States of ! 
Chwtm Nn^pur. ptcept i 
A portion of the j 
(■angpur State I 

12. Ijinds occupied Ly ! 
the Bensal-Naitpur i 
Railway la the Hm^^r j 
Tatu<i, and in the 'wei- i 
tempartaof the (.ianj;- I 
pur State ^tat^\eell the j 
Saoihaipur Road and ' 
(fOliindput RniUsay 
StAtioru. 

13 pArtsof the Xiiiiiwiin 
Assufined Tract foiia- 
crR admini'terod by j 
China. 

14 . i.aind '4 occupied by I 
the R.iredly-Ramjiur- j 
Morndabnd Raiiuay. 
(Oud)i and UohdkhACid 
State KaiUay). 

16 . Lands occupied by 
the bvadworlvs of tlie 
BbftMafmth ixxlrnn 
Cana) tRhanntpur 
State, Punjab), 

1C. Kasumpti. Simla 
(Keontha! Hill State.) 

17 . Lnnils occupied Ijy 
the DcJhi-rmbails- 
Kfttka Railway in tlw 
Kaisia and Patiala 
Ktatw (Punjab). 

18 . LaniD occupied by 
the Nortli-WMtem i 
Railway In the Nabha, 
PatiaU and Kapurtha- 
}a Slater (Punjab). 

13 . I.andt occupiwl by 
RiC Rajputana.Malwa 
Railway in the Nath* 
and Pataudi Ftatw 

(PunjabJ, 


NaHficaitM or otlier 
•uthority. 


No. 110M.B, dated the 
Ctb March, 1003. 


No. 3443-l.B., dated the | 
17th Amrutt, 190C. j 

i 


) 


No. 788'l.B., datwl the 
2nd June. 189!). 


No. {880-1., dated the let 
June. 1894. 


No. 2R54-I.. dated the 25th 
September, 1893. 


No. 1610-1., dated the 16th 
Slay. J8S6. 

No. 419C'L. dated the 16th 
October, 1891. 


Na 1603-1.. dateil the 7t)i 
3Iay 18RB. 


No. I007-I., datwllheSUt 
March. lR9t 


Where jnibh-hed 


OaitlU oj lnd\a, 1903, 
Part L P' I"L 


Ditto, 1906, Part I, p. 


Britidi Enaetroents, NnUre 
States, Northern India, 
Kd. 1900, p. C6. 

Ditto, p. 77. 

Ditto, p. 91- 

Ditto, p. 100* 

Ditto, p. 

Ditto, p. HO. 

Ditto, ^ 102. 
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IB.— PLACES TO WHICH THE .^CT H-AS BEEX GENERALLY APPLIED IN 
COXDION WITH OTHER EXACnrEN"R? IN FORCE IN NEIGHBOUR- 
ING BRITISH DISTRICTS OR PLACES UNDER BRITISH .lUBISDIC- 
TION— (COTfi) 


Xusn r^ 


Wter« publbbrd- 


No. 292o-I., datfd th® 2Stli 


NORTHERN INDIA— 
{(ontd.) 

20. Lands occupied by 
the Rewati-Feroie- 
pore Section o£ the 
Rajputana - M a I w a 
Railway in the Nabha 
and Faridkot States 
{Panjab). 

21. Lands occupied by 
the Rewari-Ferore- 
pore Section of 
the Rajputana-Jialwa 
Railway in the Pati- 
ala, Jbindand Dojana 
States (Punjab), 

22. Lands occupied by 
the Southern Punjab 
Railway in the 
Bbawalpore and 
Bikanir States. 

23. Lands occupied by 
the Janunu and 
Kashmir Railway 
(Sialkot Jammu 
Section of the North- 
Western Railway) 
in the State of Jammu 
and Kashmir. 


CENTRAL INDIA AND I 

rajputana. I 

24. Slcywar andMsrwar- ! 
Merwara. 

25. Dcoli Cantonment 
(Mej-war and Jaipur 
States). 

2C. Lands occupied l>y 
the Bengal-Nagpur 
Railwoy in the 
Feudatory States of 
the Central Provin- 
ces, and in the Rewah 
State in the Central 
India Agency. 

27. Lands occupied by 
the Saugor-Katni 
section of the Indian 


Aueiist, 1SS5. 


No. 3927-t., dated the 5tli 
November. I8S6. 


No. 33$7-I.B., dated the 
13lh November, 1899, 
and No. 733-1. B., dated 
9th February, 1900. 

No. 1453-L, dated the 
8th April, 1591. 


No. 38-J., dated Iho 8(h 
Iilarcb, 1872- 

Ko. 09.J., dated tho 18th 
June, 1875. 

No. 3443-I.B., «Iate<l the 
17th August, 1900. 


No. 219t-I.B., dated tlie 
4th August. 1699. 


} British Enactments, Native 
I States, Northern Indio, 
j Ed. 1900, p. KSr*. 

1 


Ditto, p. 16.W 


OazrUt e/ Jndia, 1599 'and 
1000, Part I, pp, 1023 
and 58, respectively. 


British Enactments, Native 
States, Northern India, 
Ed. 1900. p. 193. 


Ditto, Rajputana, Ed. 1899, 
p. 50. 

Ditto, p. 82. 


Gazrlte of I nd{a, 1 900, Part I, 
p. 535. 


British Enactments, Native 
States, Central India, Ed. 
1699, p. 309. 
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IB.~PMCK.S TO ^VHICJ! I'HE ACT HAS BEEN OEKERALLY APPLIED IN 
COMMON WITH OTHER EXACIMEXTSIN FORCE IN NEIGHBOURING 
BRITISH DISTRICTS OR PLACES UNDER BRITISH JURISDrCTION— 
{font'].) 


N»niet Ilf pUcc»i 1 

Settfieattan or oUter 
aistthorltj’. 

I tJbrrs pwbllsheJ. 

CENTRAL INDIA AND 
RAJPUT ANA— (contrf.) 

ilidhnd Raih\ay in 
llio PunnaSjalojntho 
Central India Apcncy. 
28. Land'? occupied )>y 

No 1007-J., dated the Slst 

British Enactments, Natire 

the Tndoro Section of 

MArch, 1884. 

States, Central India, Dl- 

the RajpuUna-Malwa 
JlnOwAy toihofiouf}) 
of the Rjver Ner- 
butida. 

WESTERN INDIA. 

! 

1803. p. 318. 

20. Ijxnd;? occupied brtiie 

No 1082-l.B., dated the 

Ditto, Western InJw* 
‘Ed. WOO, p.395. 

Alsmedaliad-Paranti] 

’ 2nd March. 1000. 

m the States 
of Baroda and Idar. 
JO. Bombay, Bnroda and 

1 Ditto. 

' Di((o> 

Cfintm) Indjct R*/?. 
way ((.odhra Branch). 
UL lAndn occupied by 

Ditto. 

] 

f Ditto. 

tlio (»od)iTa*Rut)ftm- 
Nasda Radway m tlio 
Barm State (Bombay 
I’fc^idcncy), 

32. Lands occupied by 

Ditto. 

i 

1 

! Ditto. 

the <>'real Indian 
Peninsula Ry.in tlie 
Kuruniluar State 


1 

1 

(JJonjIwy I’reat- 

Urncy) 

33. Ivimis occupied by the 

Ditto. 

i 

1 Ditto. 

Kolhapur State UaiL 
Tvayin the States of 
Kolhapur «n<l Stiraj, 
Senior (Bombay Pre- 
sidency). 

34. I>in<l'to«Hp!«lby<ljo 

/ 

Ditto. 

i 

* Ditto 

Kotri-Rohfi Rnlluny 
in the Khafrpur Mate 
In Smdh, 

33. Ivindi oocupiwl liy 

Ditto. 

j Ditto 

the Jfrh'ana-Viranjjratn 
Railway in the Banxla 
State and In the Kato- 
wn and J/pum I^tatcs 
of the .Mahikantba 
Apency (Bombay Pred- 
drney^ 


; 
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IB.— PLACES TO WHICH THE ACT HAS BEEN GENEHALLy APPLIED IN 
OOM3IOX-WITH OTHER ENACmiEXTS IN FORCE IN NEIGHBOURING 
BRITISH DISTRICTS OB PLJiCES UNDER BRITISH JURISDICTION— 

(coii(tf.) 


) 

N'csei of piaooi. 

MbllAcatton or Other 
authorilj 

Wher* puWiibed. 

WESTERN INDIA— 
(fonM.) 

30. Landt tKcupied by tlie 

1 

No. J0'<2-1.B., dated tbs 

British Enactments, Native 

Pa)anpur-Djsah Rad- 

2nd March, JOOa 

States, Western India, Ed. 

tray in the Paianpur 
State (Bombay Prcai- 
ileney). 

37. Lands occupied by 

1 

Ditto. 1 

1900, p. 395. 

Ditto. 

the Rajpipla State 
Railway (AnUeahwar- 
Panii Section) m the 
Rajpipla State (Bom* 
bay Presidency)- 
38. Lands occupied by 

Ditto. 1 

Ditto. 

the Southern Maiiratta 


Ed. 1809, p. 395. 

Hailn-ay in States in 
the Presidency of 
Bombay. 

30. Lands occupied by the 

Ditto. ' 

Ditto. 

Tapti Valiey Railway 
in the Baroda and 
Sachin States. 

40. Lands occupied by the 

Ditto as amended by No. 

Ditto, and Oatetfe of India, 

Anand-Petlad-Cambay 

1432-I.B.. dated the I2th 

1901, Part I. p, 232. 

Railway in the Baroda 
and Cambay States. 

April, 1901. 





1. Zanzibar ., .. | 

^nzibar Order in Council, 

1 British Enaetments, Native 

, 2. Persian Coast and 

dated tlie 7th July, 1897, 
Act. 11 (d) and Sch^ule 1. 
Persian Coast and Islands. 

1 States, IVestem India, Ed. 
1900, pp. 515 and 630. 
Ditto, pp. 478, 479 and 4S1. 

Islands. 

Order in Cbuncil, dated 

3. Somali Land Pro- 1 

the 13fh December, 1889, 
Alls. 7, 8,* 23. 

Somali Order in Council, 

Ditto, p. 496. 

tectorate. 1 

4. East Africa Protec* ! 

dated the 7tb October, 
1899, Art. 7. 

The East Africa Orders in 

GazelU of India, 1897, Part 

to rate 

Council, 1897, dated the 

I, p. 791. 


-th July, 1897. Art. 11(6) 

1 and Sch^ule. 



(t) TW tilt oot; coDt&ioi iBcb mfortoatioii w bat been tip to date and doei do 

to bBcxbaaitiTe. 
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IB.— PLACES TO WHICH I'HE ACT HAS BEEN GENERALLY APPLIED IS 
C05IM0N WITH OTHER ENACTSIENTS IN EORCEIN NEIGHBOUBIXG 
BRITISH DISTRICTS OR BI*ACES UNDER BRITISH JURISDICTIOX- 
{(ontd.) 


CENTRAL INDIA AND 
RAJPUTANA— (corIA) 

Midland Railway m 
the PunnaStatcinthe 
Central India Agency. 

28. Lands occupied by No. 1007-1., dated the 21st British Enactments, Natlre 
the Indore Section of ilarch, 1884. States, Centra) India, &1. 

theBajputana-Main’a 1890, p- 318- 

Railway to the south 
of the Rjver Ner- 
budda. 

WESTERN INDIA t 


29. Lauds occupied by Uie j No 1082-LB., dated the Ditto, 


Ahinedabad-Pnranti] ! 
Railway in the States } 
of Baroda and Idar. | 

80. Bombay, Baroda and j 
Central India Rail- I 
way (Oodhra Branch), j 

3L Lands occupied by | 
tile Godhra-Rutlam- | 
Nagda Railwayinthe j 
Bana State (Bombay I 
Presidency). | 

32. Lands occupied by 
the Great Indian | 
Peninsula By m the l 
Kurundwar State 
(Bombay Preei- 
dency) 

33. Lands occupied by the 
Kolhapur State Rail- 
way in the States of 
Kolhapur and Miraj, 
Senior (Bomliay Pre- 
sidency). 

34. Lands occupied by the 
Kotri-Rohri Railway 
in the Khairpur State 
In Sindh. 

33. Lanils occupied by 
the Slehsana-Viranigam 
Railwayinthe Baroda 
State and in the Kato- 
aan and Ijpura Estates 
of the Slahikantha 
Agency ( Bombay Prosi- 
. dency). 


2nd Marcli, 1000. 


Ed, 1000, p.305. 
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IB.— PLACES TO WHICH THE ACT HAS BEES GEXERALLY APPLIED IK 
COM-MOK-miH OTHER ENACTMEXTS IX FORCE IX XEIGHBOURIXO 
BRITISH DISTRICTS OR PLACES UXDER BRITISH JURISDICTIOX— 
(eonld.) 


.Name* ct plaora 

Notification or otber 

1 anthoTltf 

1 nhero puMl»brii 

WESTERN INDIA— 
(ron/rf.) 

3C. Lands occupied hy the 

No. 1082-I.B., dated the 

1 

1 British Enactments, Native 

Palanpur-Disah Rail- 

2nd 3Iarch, 1900. 

I States, Western India, Ed. 

way in the Palanpur ' 
State (Bombay Presi- 1 
dency). 

37. Lands occupied by 

Ditto. ^ 

! 1000, p. 395, 

1 Ditto 

the RajpipH State 
Railway (AnUeshwar* 
Pardi Section) in the 
Rajpipla State (Itom- 
bay Proaidency). 

38. Lands occupied by 

* 1 

i 

1 Ditto. 1 

1 

1 Ditto. 

the Southern Maliratta 
Railway in States in 
the Presidency of 
Bombay. 

39. Lands Occupied by tlie 

Ditto. * 

£d. 1899, p. 395. 

Ditto. 

Tapti Valley Railway 
m the Baroda and 
Sachin States. 

40. Lands occitpieil by the 

1 

1 

Ditto as amended by No. 

Ditto, and Oaztlle of Indio, 

Anand-PetUd-Cambay 

, 1432-I.B.. dated the 12th 

1901, Part I, p. 232. 

Railway in the Baroda 
and Cambay States. 

April, 1901. 



2.— PLACES BEYOND THE LIMITS OF INDIATO WHICH THE ACT HAS BEEN 
MADE APPLICABLE BY HIS MAJESTY IN COUNCIL FOR PURPOSES 
OF C.ASE.S IX WHICH HIS MAJESTY HAS JUR1SDICTI0X.{J) 


1. Zanzibar 


2. Persian Coast and 
Islands. 


5. Sbinaii* Lane? Pro* 
tectorate. 


4. East Africa Protec- 
torate 


Zanzibar Order in CouncH. 
dated the 7tl> July, 1897, 
Art. 11 (^) and Schedule I. 

Persian Cemst and Islands. 
Order in Council, dated 
the 13th IVcember, 18S9. 
Arts. 7, 8, & 23. i 

Somsii Order in CbcuicI?, 
dated the 7tb October, 
1899. Art. 7. 

Tile East Africa Oidera in 
Council, 1897, dated the 
7th July, 1897, Art H(fc) 
and Schedule. 


British Enactments, XaUre 
States, Western India, Ed. 
1000, pp. 515 and 630. 
Ditto, pp. 478, 479 and 4SJ. 


Ditto, p. 499. 


Gazelle of India, 1897, Part 
I, p. 791. 


(I) Tbu liH only coatam* SDcti isformatiQq as hasbree up lo data and does no 

prefMS to bCexhaoitiee. 
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S.— A LIST OP SOME NATIVE STATES I5f INDIA WHICH HAVE ADOPTED 
THE AC3T AS THfilR LAW.{1) 


pf jnjucs®. 


KotiSMtion nr othtr 
mthoHtr 


WESTEBN INDIA— [ 

(contd.) 

1 . Puddo'kottai (Madras j Puddakottni Regulation II 
Presidency). ! <>£ 1882. 


2. Sandur (Madras Preai' j Introduced by the Raja .. . 

dency). 

3. Mysore . . | Schedule attached to the 

I Instrument, dated 1st 
March, 1881, transferring 
tire CovcmmcRt to the ' 
1 Maharaja, 

4 Akalkot (Bomba}' j Notification Xo. 3413, 
Presidency) (2) | dated the 19th July, 1880. 

S. Janjira (Bombay Pre- j Notification by t))e Nawab 
sidency). , of Janjlra. 

C. Jath (Bombay Pee- j Notification by the Chiet 
sidency) i of Jath, dated the 5 th 

i iUy, 188B. 

?. KolhaputState(Botn- | Notification by the Couts. 
bay Presidency). | cil of AdmiWistTation on 
behalf of the Minor Raja, 
dated tile 25tli February, 

1 1888. 

8. Miraj (Junior) .{ Bom- j Notification by the Joint 
bay Presidency). | Administrators on behalf 
, of the Minor Chief, dated 
' the lOtli August, 1868 

0- Rauidrug (Bombay , Ditto, ditto, dated the 17th 
Presidency). , Pecembtr, 188^ 

10 b'achin (Bombay Iho- | No. 2983, <!ated lb© 7t)i 
sidency). ! Slay, 1887 (on behalf of 

j tho CoTcmment of the 
SaiFab of Sachin). 

f{. >Sa«an(aAdt( Bombay i Ncrtification No. MO, dated 
Presidency) j the lOlh 5fBrc)i 1888, by 

tho Political Superin- 
tendent of ilie State (on 
liebslf of the Govem- 
Tiient of (ha (!2tief). 

12. Savanur .. Notification dated the 2l8t 

3fay, 1897, by the Ad» 
j minUtrator of llio State 

’ (on behalf of tfw Sfinor 

I NawahofSaTanur). 

13. JamUiandi (Southern Notification date*! 1st Feb- 

Mahratfa Country). i mary, 1001, by the Poli- 

tiral Agent. 


Wiere jMjbllsbed. 


See note in Native States 
lists. Southern India 
I (Jiladras and Slvsore), Ed. 
1888, p. 20. 

Ditto. 

British Eiiftctmenta, Native 
States, Southern India 
(Sladras and Mysore), EA 
1809, p. 57. 

Bomhay Coirnmenl GauUt, 

I8S0, Port J, p. 659. 


I- Not known. 


Bomtxiti OoifTitnimi OaztUtf 
1887, Port I, p. 377. 


Not known. 


bUshed in the hnvarur 


Not known. 




(ll la nWttmn i<r the )i*\o IW Art •* 

K*«hJ»ir*f Amner. tatnU^on tl>« Inibsn FT>inwf Xrf flnt rS75j hanaletnen*. P* ^ 

Xottftc*!*™ No. J»n«»«ry, IW Sfc ‘ 

(?} Tb« Art •»* lBli-odn«»I br Ih^ Oownwr ot IV.mh«» in Omncit ‘o' ■ 




APPENDIX 

AA. 

FIFTH REFOUT OF JIh'Jt MAJESTY'S COMMlSSIOKEJiS 
APPOINTED TO PREPARE A BODY OF 
SUBSTANTIVE LAW FOR INDIA. 


REPORT. 

TO THE QI'KEX’S JIOST E.\<TI.tR.VT MAJESTT. 

Wi, Tour Majesty’* Commissioner* appoioted to prepare a body of Substantive Law 
for India, now butnbly submit to your ifajesty rules ol law which we have prepared on the 
subject of evidence. 

India does not at present possess an uniform law upon this subject. ^Vlthin the Fresi- 
deney.towns the English law of Evidence is in force. mMified by certain Acta of the Indian 
Legislature, of which Act It of 1855 is the most important. 

This Act contains many valuable provisions It extends the ranjeo of judicial notice 
and facilitates the proof of documents, of foreipn systems of law and of matters of publto 
history. It removes incompetence to testify by reason of interest or relationship j renders 


mony cannot bo procured. The Act also gi'ev to boohs w^ularly kept, and to certain 


existing law, and it appears to havo been designed, not as a eomplcto body of rules, but 
as supplementary to. and corrective of, the Enehsh law, and also of the customary law of 
evidence prevailing in those parts of Bntisli India 'shere the English law i* not odmin. 
istered. 


the most equitable. 

In laying down uniform rules for the guidance of the Indian judges in generat. at well 
in the Courts juat mentioned as in those in which (he Enclish law of evidence has hitherto 
prevailed, we do not think that it wouLi be advisable (o adopt a aytteni so artilidal as that 
which fast grown up In this t^ovntTy, 
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It Waa thou^jht couIJ iii>l safely be preoenfed to an unprofessional tribunal In order to 
obtejn this end, vennua lynda of evtdraoe. «l»eb were deemed little woitby of credit, v,’m 
protiounccd inadmissible, and R great deal of efldence which, if duly weighed and dispas- 
sionately considered^ would tend to tfao elqoudation of truth, ia absolutely excluded. On 
the other hand, evidence la ndmstfed, which is at least aa dangerous as that which is »hnt 
out Thus parent and ciiild ennnot refuse to bear festiiaony foror agamst each other in 
crinitnal cases, svliile n wife cannot be asked a (Question ou the trial of her husband unless 
the trial be for nn offence coiunntted agsimt }ier«ell In inatrimoniaJ cases the locowis- 
tencies of the law as to the competency of the mamed persons to give evidence cause fre- 
ijuent embarrassment, and even occasional failure of justice. 


In a country like India, where the task of jodicwl investigation is attended with pecu- 
liar difficulties, and w here it !■» the duty of the judge m all civil, and in some criminal cssm. 
to decide without a jury, there is greater danger of mwarnago from the mind of the Court 
being iimnfmmetl than from it being unduly influenced by the in/onnaiion laid before If. It 
eeeras, therefore, bettei to ailTortl eseiy facility for the admission of truth although with 
some risk that falsehood oi eiror may be mixed with it, than to narrow, tilth a view to the 
exclusion oi talseliood, fhc channels by which truth is admitted. Itisofcooise impossible to 
admit ail esidence th-it may be offeiwl. tor this would lead to excessive waste of time; but 
we have provided th.it all relevant evidence not expressly excluded by our mles shall 1« 
ftdiiijssible, and that except in those few cases where the Iaw itself attflches a special im- 
poTtunceorelTett to particular evidence, the Court shall decide for itself whether any wei^t, 
and what weight, shall be assigned to each piece of evidence that is sobimittcd to it. The 
judge must, of comse. form h»s own optman regtirding the relevancy of any evidence which 
the parties may desire to submit to him , but it is often difficult, especially in the early stag* 
of rt trial to 'how the exact beaiinp. of each piece of evidence upon the MSUfS- Jtjsbynu 
means oiii desire that ovir rtiies should be understood ae imposing upon the judges the use of 
excessue strictness m excluding evidence of which the applicability cannot be fully «ho«o 
at the moment when tbt cMdence is tendered Wr hare, however, interfed pronsi^s 
intended to guard asainst the trial of collateral i«sues arising out of ijuestions ssked with a 
view to impugn the credit of witnesses 

It will be wen that »ve have riiscanled, for the most part, the rules whieli 
oration of tiio Court in drawing it- conclusions from the whole of the evidence. ^ 

«lo not interfere « ith those piosisions of the Act for the reEiatiation of assurances or ot tn 
Code of Cnniinnl i'ruceduie which recognise certain iliinm as prirndf/tm eviaeaee. that 
to any. as coticluMse unless met by counter-evidence, yet we do not by ourownrolM at a 
this i hsraotei to the evidetice of anv elaa- nor,— except wheie the testimony « n^itne a 
been atriicknl.— do we recognise onvlhing aa corroborative though not u 

eiidencr We have provided that the Court may nettspun the IVBtimotiy ot a s 
witness, esen in the mse of the gmvest offences against the State, or of perjury* 
euminal charges supported by the evidence of accomplices alone 

-An attempt to define all the cases m which, and the purposes for which, 
drnev may lie received, wouSd ip our opinion impede tuatead d? aid the ,,1,0 

We hope th.st the course which »c have adopted will renilei iteasier for tno 
administer the law to avoid the error so often comnwUed in practice w here « in 

of admiasibilitv existn— that of supposing that whatever evidence Is admissiWe co 
some degree ncciediteii to the Court . 

The exclusion esen of relevant evidcnceinay he desirable, when the evidence ” ^ 
that people arc naturally inclined to attach undue importance to it; when rt is » -annot 
not be admitted wiihout the danger of encouraging forgery 5 or when it laauc «„nior« 
f>o reeeiied. or at least cannot be extorted, without injury to inteffats wincn arc 
important than (he judicial investigation of truth. 

Although we base laid »1 down generally that all relevant evidenco sh^W a 
we have thought u nei;e'‘«arv to make certain exceptions from thi» rule. 1 n i 

relate chiefly to that kind of csidenco which is described in the English hooh* from 

•• hearsay ’• We have, howeser. abstained from making use ol tbP "''’/." , „**, Vlvat a 
the uncertainty and sagueness of the meaning usually attributed •< Jirar*sy‘* 

witness says ss to what aome other penonsbss aaid or written |,v a 

in one eensf of thtil word, and that the widest or ponular aeiise ; but f j. the 

witness of what h* has heard aiwitiev person iMty may lie, in fact (as in e”' h ,f i< essentud 
very matler in issue, or in other v.saes may bo part of the ^'reomstances w« r . - .mrssdoe* 
to ascertain. On the other hand." henrxar” may be defined to be v ,„i,!ns Thi"is 

not say as of hisow-n know Wee. bolaay* that another has «a(d ®*’ **,?'’ r„ {jieEnfii'b 

prohablv a more strict and acei'rsto definition of the word “hrawy «* 

Jaw : but It does not Include all that Is known in that law as hearsay- ^ 

After much considering thia «ubi«t. svo have fhought ji^disnCbortv 

aeeurate apprehension of ourmeamoR, ami be of more practical utility » atlejnpf*"? 

}f we were to exclude the wonl altogether. Wo have, f herrfotv. 1 . w 

dtflnltion of thn word " brsrsay." #mlMTOaTNl in Uydown -„,j for ibe adml*- 

' sidwhichwatMnkltooRl.tfoberxclmlM, ■nilior 


IS of evidence d 
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sion ot it mthc ca«c8 in w hich »e think it oui;ht to bo fldmitt^ \\ o Imvr nccordinjtly gone 
throiich the Mirioua cH«»e8 of evidence in «hich nrises the <iiiCHtion of ndmissihihty or 
excluvion of nh.it is calleil in the English Uw ** hearsay,*' and have endeavoured to state 
the rule applicable to each cla«H. 

Most of the rules for the admissibility of this kind of eiideiice are recognircd by the 
English 1a« , others are m accordiince with the Indian Act II of 18 m, abov e referred to. or 
are intended to relax the Enchsh rule* atdl further than was done by that enactment 

We hare, for instance, made admis’gble in evidence, that winch has been ajioken, w rit- 


value as a test of truth. 

We have admitted statements ns to matters of reputation and of pedigree made b 3 ' 
persons since dead or incapacitated, or whose presence cannot be procured ; adding m the 

case of pedigree , • • •• • . 

means of knovvicc • 

that the atatcine 
that this circumst 

We have allowed a liiuited effect, as evidence, to newspaper reports of public meetings. 

The indulgence afforded to witnesses by the existing law m permitting them to refer to ' 
contemporaneous memoranda anpeara to us to be carried too far when copies of such 
memoranda are allowed to be u«ea forihe purpose ; and our rules do not permit the use of 
copies. 


The third case in which we have excluded testimony i*. where its admission would he 
dsngerous to the public service or inconsistent vrith decency or momhtv, with the confidence 
of married life, or with the freedom ot intercourse between a client and his legal adviser. 

We have provided that questions of a criminatory tendency shall not be asked merely 
in order to test the credit of a witness. We have not adopted section 10 of Act XIX of IBS'!, 
which excuses witnesses from producing their own title-deeds — a provision which must. 


(I) Itj- the Indian Itegiitration Art XX of 186A. it it prorxlrd that inslrameat* creating 
important inferrata lo mimOTBUe n m pertT aeW, la order to I* reeeired 
*-'• **• in evidrnee or toaSect property. W repotoed ; that cither daeoment* 

najr be reputerrd, and that all rrfatrtvd dkirvimepta ah^I poatras certam advaatap^ 



942 


APPENDIX Aa. 


comprised m the iiile* of Urv now ^ubtniMed by m, ami that the ctjacfmenfs «liicU will 
thus be rendered unnecessary should be repealed. 

Wo recommend the repeal of so much of Acts If of 1855 and XIX of 1853 as remains 
unrepealed, except section 2G ol the latter enact/neof. wMch does not form part of the h« 
of evidence 


AJiSTKAGT of f/ie /‘roreuliiisia cf /A< Cmnetlof thtGoitmor-GentTnlof Iudiit,amia.hM ior 
(fte purpose o/ rnoXiR^Z'rKarsRdAfrtnsfe/iona tinder f^e ffoiUhnso} (ht Adof rarhtmni. 
24 it 25 T'le . <np. G7 

The Council met at Simla on Wednesday, tlie 28tJi October 185S. 

Present : 

Hu Evfflkncy the Viceroy and Govenior-Gencrsl of India, preudisj. 

Hi' ErceSlencv the Commander-In-Chief, o.c.s t., K.c.s. 

TheHon'bleti X Taylcu. j The Hon’ble Stf Richard Temple, k.c s i. 

The Hon’ble H 8 Maine i The JJen’We Colonel H. W. Xorasn. <' s. 

The Hon’bio John Strnchey j The Hoo'ble P. R Cockerell 

The Hon’hlc Nil George Couper, j^irn’. on. 


EVIDEXCE BILL. 

The Hoii bif .Mi .Maine m«i«I for leave to introduce n Biff to define and amend tfic 
Law of Evidence He said ii would probably be sufficient to state that the Biii em- 
bodied the draft rule' of Ian which the Indian Jaw Oomnussfoncre had ruevnt/y prepared cn 
the subject r>f evidence There was probably no subject in which a codined law 
inoio iviinted in Indm. and the Couimissioners had fafly stated in the report vkleh Ma 
been oirt-ulalcd to Hon'ble Stembeis. the rensona for all the changes which the Bill pro- 
jwsed to mfioduee if he get leave to introduce the Dill, he proposed to a»h EemI- 
lenev the Piesideiit to suspend the rules for the conduct of business, and, on their sus- 
I>cn«ion toiiitroiltice the iliH with a new to its publication m f he ^(ireWA There was no 
use in nnu dilating to any length on the technical subjects comptised in the Bill 

'Ihe motion was init and asrewl to. _ . « i ,» 

The Hon'bie 5Ir Maine then naked the Picsident to suspend the Rules for tlieCondoct 
of BiKmess 

The President declared the Rnlee suspemled 
Tltc Hon’bie .7fr Maine ffi<»n ifttrotlamJ the B‘H 


.‘•’ISII I. 

ne 28/;j Oefohfr IMS 


WHITLEV liTVKFS, 

Atd. ffery to iht Grul. »! /nifia. 

/fawe {LtpAnlir*). 


MiSTnACTollhtVwfi,ii„,j»<,f lAe Cotinnlof rtr«<rtvr»or.fJ»».«rfir a/ 

/or rte piirjwie of maHitig It'iu'if and J(fgnMioi>» uvdtr fit >V '•* * 

Piithnmtnt. 24 .t 2 » Tic . rop 67. 

’Hic Council met at Coiermnnit House, un rrulay, the 4t!i npcemher ISW 


PnEsi-srs 

His Excelleuey the Viceroy nnd floTeriKw-Gcneral of India, yresidm'j ^ 

Ti.c lim'U, (1. KoM. T.rior, 111, IWI*.?*: 

The lion'Uc If. Hummer Slmne. TheJlon blcSfaharajA. ir i 

'Hie Hon'hle John Sfradiey. Habadur. X.r s i , of 

The iWlde Colonel H.V'.Xommn.r.n i Tlie Ilon'ble Conlon b 

The llon'We V. 15 Cocheretf . The Ifon’We Z> Conk. 

The Hon’bie 31 .1. Phaw Ste* art 


The Hon'bie 3If. Shan .‘•fewart tonic tite oath of slleit'aiire, 
would faithfidly discharge the slnties of his other. 


tid Iheostf' 
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KViniixcE mi.i. 

TTip Hftn'Mr Mr. M»in»* morM ihi» ni11tn«lrfin<* «n<l iftKivl Ihi' I>tw of KTii|rne«* ><*■ 
rrfrnt«.l 1o « S'^Wt Commitir*' «itH in»»roft»on« lotTi>ofJ in t«o month* Hr run! Ih>it the 
Oounnlwcrptiodnuht inrrfrtnns* liilltn •S'Wt Commit lr«*. *hnl nn««frirmfil 

w»» Ih" pTinriplo o{ thp mp««nrp ortho ripptlioocy of |pei»Ution Ihr p-nmil 

rnnnplo* of tnr riP»»urr Thi* untlortlnotl. Mr. Muino 'li'l not »tn'|>o«p thut the 

Coonnl oTtr pononily think of lofaMnc to wfrr to • SpIppI Commitlpo » Hill ptr. 

pMTil hr thr In'liin I^w Commi»»»ohpr». oml thpfpforr ho •hoiiM »»j rtry fillip in 
commprwin? It fo thp Goanpil 77ip oon««lpr«tion of thr mr<««Hrp «•«* * con 

•idmlion of 111 tfplail, ancftnthal clrtail the SpIpcI Commitlcp wntilil (lntilil|p«< pro the 
mewt caTpfal altcniinn, not, •« >fr Mafnp hnpol. forlho piirpo*p of apiimc il* juifcmpnt 
arainrt thpjudrmpnt of thp Commi*Mnnpra in the matlrr* which Ur fpcitimaiplr within 
thp apherp of their crral Jinlinal anil fnTpn«lc ripcficncp, hut for tJiP piirj'otp of Ferine 
whcttiPf thpir appcifip pmpo«sU rp<juitPil tn any way nwinrlmn or Fstcn>ion with rreanl 
to the apprial c!rcnm»tanrpi ami fart* of thU country. 

On the prnpral rippilipncr of nhtainfnc a cotlifiol Uw of crhlpncr for Inrln, .Mr. Maine 
dill not BuppoFp that therp could 1»p two opinion*. He rcnliiir*! to think that the Corami*- 
•loncn had. if anylhinr. rather iindpr-alatM the proumU on which auch a law wa* 
desirable. They ol>«prTP<l that India did not {m>**c** anr uniform law on the vuhjrct. After 
■tatine that within the l'rr*idcnpy>fown« the Kneli<hlaw‘ of cridcncp vaa In (orcr, motli. 
ficd by certain Acta of the Indian ty^eUlalnrc of which Act II of IB.V1 wa« the nio*l 
{mportant, they went on to tay that a ca*Iomaty law of caiifcnce prcvailc*! tn {ha*c ]<art<> 
of Bntiah India where Kncli*h hw wa* not admin!«tprr*L “Thi« cu«tomrTj’ Uw," they 
added 5 — 

** Haa Bot aaaamrd aer definlle form : ttie MatuMDedan U«, atorr Ihe raartmenl ef the new Code of 
Cnmiaal rrT>p**lflrp haa cea*eil to hate aor ra.la|ily in theeoiifttry count, eroi in criminal maltera ; and 
thiiaecoqrt* hare in fact no fi*ol nilei e/ erUeniecicrpt iho*pcontaln»*l In Art I] of I8.M. They ate not 
rojBjFpd to Wlow the EnflItJj Uv at tnrh, afiboorb tWyareno# deUfrnJ from Wfmrine Jt ahere they 
regard it at the next pqniUUe.** 
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comprised in the iide® of Iftxr now sabniitted by u«, urn] thut the enactments whicij »iH 
thw's be rendered unnecessary enouid be lepesled. 

We recommend the repeal of eo much of Acts II of 185-5 and XIX of 1853 as remains 
nnrepealed, except section 26 of the latter enactment, which does not form part of Ihehir 
of cridcncr. 


A liSTJi.iOT of tht proeevliHst of tb* CouwrtJ of tU Owe rsior-OtKei-ol of /ndm, nswwlifd for 
(he pur^Hof nujhtn^Ln>r«BnifRegKlffttoMf under die pron'tiene oftheAttofFaHtamnl, 

Tiic Council jBft at Simla on IfcdnesdAy, the 28tli October 185S. 

PbR3ES» : 

His Excellency the Ticeroy and Gosemor-General of India, prestdmj. 

Ills Excellency the Commander-In-Chief, q r.a I , s c.b 
T he Hon' Wc U N. Taylor. j The Hon'ble StrRichani-Tfraple.Kcai 

TheHon'blefl S Maine I The Hon’ble Colonel H. TV. Nornisn. c b. 

Tiic llon'hie John Sfr.jcliey } The Hon’bte V, R. Cockerell 

The Hun’ble Sii tleoi^e Couper, Ifart.. c.K 


EVIDE.VCE BILL. 

The Hou’ ble Mi Mamc moved for leare to introduce n Bill to define ami ametKl the 
I^w of Evidence He *aid « would probably be sufficient to atste that the Bill «»• 
bodied tl\e dteft rules of la's which the Indian LawCoTnmUsloneTshadrecfrvtlypreMKdon 
the subject of evidence There was probably no «ob|ect m ivhieb a eeoined It"' aa* 
more wanted m India, and the Coomiiasioners had fulir stated in the "poft 
been oirculated to Hon’bie Members, the reasons for nil the changes which the BmprO" 

f iosed to introduce If he got leave to introduce the Bill, he proposed to ask Hw E*ceJ' 
ency th« Bresident to susjwnd the rules for the conduct of business, and, on their »us' 
pension, to introduce the flili with a new to its pubtication in the Ooetllt Them n«s no 
wse in tiov. dilating to any length on the technical subjects coniptiWl «i the Bdl 
The motion was put and agreedto, , ^ 

The Hon 'ble Mr. Maine thenitskcU the Prwiidentto suspend the RtiJes for {heCoMiict 
of Business 

The President declared the Bide* suspended. 

The lliin’bie -Mr Maine then introiliiced the B-ll 


TVKITLET' STOKES. 

^ecff. to de "/ 


'■I'll s. 

T!if 2 fi(li Oelfjt-er i.sns. 


A J’-''TTl.iCT I'f Iht Proffediiiyt of (he CovneUof (hedortnior-Otiirntl of ffctm. t,fol 
far the purpo^r of Moling /wire mirf RegnA»/»o»» vnder the IVarMieW f'l ‘ 
Piirliorrie»i,a A 25l'»e,, rop t57. 

The Council met at fioiemnient Jlou»e, on rrhlny. tlic -Uli I>cceiiiber 


rRVSKXT : 

H»s Eseclicitcy the Vtcs-roy .Slid Ooveriwr-Cencrnl of India- 
TlieHoii'bleO KoWe Taylor. ' The HonM.leSiT ttcotye 

The llon’bic If. hummer ifaine ‘n«cJloti'i>lcM*li«n»j*> irB ”1 J 

The IIonM.lc John fiJrachey. , Bahadur. K.r.s i . of 

The Hon’Me Colonel H.W.Xorni»ii,r.m Tlie Hon’ble (.Won b- 

Tlie Uon'ble r, B Cockerell , The IJon’Ue J). Cowic. 

The Slon’blo 31 . J. KImw JbruarJ. 

The ilon’bfc 3[r, Sba* Stewnrt took the oath of ullcKiaiire, ai" 
would fiiilhfiilly diwhnrtr the diiliesof hi* ofliee. 


, lh«t i’* 
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KVIDKN'CE IULl- 

Thp Mr. Mkinr mnt rsl that ihr IttlltoilrfiiH* aivl amrni! thr nt Kri<lrn(-<' Ik* 

rffrrtT*! to a S<-1<«ct Comtniltr<« ^ *'•* — • — • "--.jw— * •-*» 

OooneiWrrf notlouht a« amh*' • a- ■■a ■■■ ■ ' 

waa th»* pnnriplf* o( thp mra* ■■ • "i- ■ ■-,'■•1 

rnnnplf^ of Ihp mraantr 'nii« Mr. .tianir* uni iidi iiiai iii«' 

Coonpi) Touhl rirr arnooilr ihinV of rrfi>*itur to rrlrf to a .‘'♦•Jm'I rommillrr a Ilj]) prr. 
part'd I’T th<* Indian Iwiw rommt««ionrt>, attd ihwlort* hr* ahoiild »ay ttrr litllf in 
rommrndini; it 1o thr Cotinril Thr ron*»<tpration of tbo mraatirt' tra* oorntialtj a ron 
•idrralion of fla detail, and to that detail the N'Wt Commfltro trotild douljtle«a pive the 
Tno*t careful attention, not. a* ^tr Maine hnpnl. for the piirpoae of ertlinc it« Judptneiit 
apainat the Judcmenl of the Conitni*<ionen> in the natter* which lap lepitimateir arithin 
the anhere of their creal Jtidieial and foren*ie eT|*eneoee. hut for the purpose of »ceinp 
trhelnef their apeeifie preipo«tl« ret^uitril in anp way rr*tnction or rztrn<ion with rrpanl 
to the ape<-ial cireom»tanee* and fart* of thi* country. 

On the pcneral expe^liener of ohtaintnp a cmlifieil law of CTidenee for Indi*. Jlr. Maine 



added s — 

“ ffa* ant aatnmn) any ilrltatfe farm . (tv Jfahomrataa Uw. »bre (ha rBartment of the near Codr of 
Olmiaal IVnmtnrT ha* eea'ard to harv any ralalily ia the muntry rourit, etrn in rrimbal matter* ; and 
thrwe court* hare la fart bo fitol rain W eiltfrareeierpt thoeeeontalnoi Iq Art II of tS9-t. They are not 
reqaired l« follow the Knclnh law ai aarh. allhnuph they are not drtiarml (rnm follnwinc it ahere they 
repaid it a* th' moat eq«ii*Ue." 

OolooVine. howrre. ■•«>... ZNiie... 1 1 <i tk... 

that the Ench'h Inw '• •• • • < • • • • • • ' •. »i 

Indja, the 3Iofa«nl. • •• • -e..* # • 

of evidence wai. n ^ . .* * ' ■ * ■ 
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fcnown \\> Eniffi^h iawypran-i “ heaisav.’ It v.'m nut at all jnennt that hP,iWTfvjiie«a 
net inctflcnUliy »alu4,bf«', und Rti Ma'ne conid well imagnie a great Jnd'tiw 5^Utp*miXfl con- 
d>H t«l in «in emorgoncy U» a mn«t conclusion l»y rvidence «hi<b ^ Court ol Justice 

would Inject «s abioliueiy inadmissible But, taking mcti Rs you found them, and tali«? 
the averase ut judisiai aQ»\- it «as really trun thnt RORie kma* of CY'.dcoee did produce bo 
impression un tho mind far deepe* than was ton«»«tent with their ml weight, Th* 
ien»e to winch the English law laid claim was evidenced by the tests which it Jsid down for 
dutmgutsVwng those kinds ©f evidence from theo« which remsined. It would be presump- 
tuous in Mr Maine to piaisr the Comwissionere* proposals, but he ventured to say that, m 
hw humble opinion, they h«d wuely mailed themselves of the results of English eTprneMCi 
bui had wisely modificiS those results upon two considerations, which, they stated «< 
follows 

‘ The Enaluh practwr h»s la-cn iwouWtd m aerretdegreeby ©ureocwl and least iRStitutwni sail «r 
forms of proirdarf and much oi « is •(imilt'sl to be unsoited to the vmiob* sf ales of s«ii tj »a‘f 
(hi (UlTvisiit forms of p(op<’rty which are to be met with in Imba. 

" In a ‘OUijtfy like India where the tsA of {udxialinTcstieatua Is attended with Krchsrdiffcujtieh 
and whi re it w the duty of the Ju-lje in al! ntil and in soiue cnmuist cases to diicite sithool * 
thrri' IS gfpivter rtsnufr of inisrarnac' from the miod of the Coart ijcmg laiinfarmrd than fr®m d* 
iiaJult mSiienc-sJ bv the information UaJ before it ” 

Mr Maiv® hud said that he would not comment on the details of the measure, 


T*fo juridical P**”! ^ 
rso prep'ieeif. 
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»Tn* t*«ily •n*I dM nol prr*« h^niljon (h<* pfoplp, tlic 

itOTpmmrnl not prrp^fT>(l tn snre up Ihul portion of Ifi# ptiWio tw5p{», 

TTk* motion put «n<l ngr n - ' l to 


Tlie foIli)« ing Sf^Iort tV.mnjilfr** « »• ntinral: — 

On thf r.ill to rfrfinf' ■nil «nirfi(l th* Ij»w of Kti'l^nro — Tin* Ilon’lilr Jlr Cockf rrll, Ihf* 
Hon'Me Sir (loorco Ci)np<-r. ■ml th** llon*!)!^ Mr«'m fJonlon Forl>o«, Sh««r Strwart uml the 
Morrr. 

TliP Council ■i 1 jnum«l till tlip 1 llli Ilrcpinl’pr ISM 

WHITLKV STOKKS. 

CtLCtTT* -l*‘f Sfcy. In ihr f 7 orf. o/ Ittdxn, 

T)tt 4l4 /)cccttvJ»cr ISM Hone lirpnrimfni (Lfyujalite). 


AliSTl! iCT nf |A» of Ikr Conteil of Ik* Gorrrnnr-dffitral of Indin, A<>Cfn£fctf for 

ihf piirjui** of m/iliiy Ixi"* amd IirjuMtont Hndfrik* Prorxfinnt nf the .itt of I’urlititTitnt, 
24 «t 2.1 I'lc., r«j> tiT 

The Council met at jNimU on Tup*»l.^y, the 6tli September 1870. 

1 ‘ftKStKT : 

lln Eicellenej the Viecmy «n*l the CoTfmor-Ocneral of ImlU, K.t., n.c.s I., prrtidtny. 
ili< K*cellcncy the Coraroander-m-Chlcf, o c.n . 0 c.S i. 

The Unn’hle John Strachev. The llon’ble IJ. II. Klli«. 

The lion'blc Sir Uichanl t'emple. K r.i i Majop-Cenl.thellen'ble JI. W. Xurman»&H* 
Thellon'bleJ Fitrjamei Stephen. Q.c The lion'blc F, Jl. Cockerell. 

His HigbncHS the Hon’ hie burama<le lUjahal llmduMannaj najmiirn SnMAharaja Dliinj 
Sira-llnm .*<insh Ilshsdur of Jey pur. o.r s i. 


EVIDENCE BILL. 


this county two yean aso It was introduced by Sir. Maine, referred to a Committee. 



W, LE 
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impreision on tho mind far dcaprr than wa^ consHtent vith their real weight. The good 
senie to which the English law laid claim wa* evidenced by the tests winch it laid dnim for 
distinguishing tho^e kinds of evidence trom those which lemained It would he presump* 
tuous m Mr. Maine to praise the Commissioners’ proposals, but he ventured to say that, id 
his humble opinion, they had w isely availed themselves of the results of English etpenencc. 
but bad wfsely modi/Tcd those resufts upon two considerations, which, they stated si 
follows i 


*’ The Enshsh practice has been moaldcdia a mat degree by oor social and legal inititations and our 
forms of procedure , and much of it is admitted to be nnsuited to the variona states of society and 
the different forms of property which are to be mot with m India. 

'* In a country like India where the task of ludicial inTestigation u attended with pecuhsrdifiicaltiei, 
and where it is the duty of the Judge m all eivif and m some criminal cases to docide without a jury, 
there is greater danger of miscarriage from tho mind of the Court bemg unmtornied than from its brmg 
unduly iofiuenced by the inforcnation Ian! bcfoieit.” 

Mr. Maine hnd said that he would not cominent on the details of the measure, but there 
wns one point of detail which it was necessary to notice, because, as it involved a financial 
question, the Select Committee would prob.ibly not like to deal with it Without know in" the 
opinior 
it saver 
Act. ' 

General before the I ' 

present me.isure. 

Commissioners’ Drn ’ ‘ 

paragraph of their 1 iiira neporc, on tiio i>aw oi Ncgoiiaiiie iitsiiunieiu'. 
mg effect 



Now from the Commissioners’ point of view. 


ihich was the purely 
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<v>mnn*ro»1 in«tnifnrnt« »Tr»' tM tli<l nnt h*nllyon the people, the 

(JoTrmment «-»« not prep^ml to piee np Ihet portion of the pnblie receipt*. 

The motion put end uriroi to 


The fo!lo«ins Select f7>niniittee «*«namr<l‘ — 

On the P.ill to define end ■mend the of Kridenc^ — The ffnn'iile Sir Cocherell, the 
Hon'lile Sir (Jeorce Couper •nd the Ilnn'Me Me*«r« OnrHon Kntl>e*, Sh«n- Stewart Mncl the 
Mover. 

The Council ■djourne.l till the llih Itecemlier IfiM 

WIlITLKy STOKhlS, 

CitCiTT*. .!«*<, .Srey. to Hr Onti. of Imtia, 

Tht 4li 1P^»^. //owe /V/virteirat (tyjuhtirt). 


AllST/l iCT of rrnftetiiHtjtol Ih* Ce«iie«le/ rte Gnrrtnnr.Crnfrnl of Indin.affMhled for 
l^c pHcjnx n^rvitia^Z/Twefind lityutnUnn* trader Ae rmn tioa* of ihf .|r{ of /’ur/iqmeat, 
2i d n’t 1 le.. m,, 0". 

The Council met at .^imU on Tuewlay, the 6th September 1870. 

Hit Kjeelletiev the Viceroy ■«<! the (loeemor-Oeneral of India, K.r., n.c f l„ prr*irfiaj. 
)fi« KscelJency the Como*nder-in*rh}ef, o C.P.. c.r.» I. 

Tlie Unn'hle John StmchcN. Tlie llon’We 11. 11. Kill*. 

li»e Hon'ide Sir llichartl Temple, icr.a t Major-Cen). the Jlon'bJe 11. U', Xvman, c.K 
Thellon'bieJ Fitxjtmea Stephen, q.c. The llon’hJe 1*. R. Cockerell, 
lilt llighncts the flon'hle Sursnude lUjahal llinduMtn Raj Rajendm Sn Maharaja DhinJ 
.^iva.ltani S’insh Itabador of Jeypur, o r.9.i. 


evidence bill. 


ruth. 

He 

luced 



60 
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print and douUe colmum. There were plobabW from four to five hundred deciiJons noted 
upon the subjeot, This was the state o£ things for which the Coniniittec would hare, if pcs- 
sible, to provide a remedy. It was one which in jnaitce to esceodingly hard-worked officials 
ought not to be permitted to continue. 

Theniotion ivasputand agreed to. 


The Council then adjourned to the 20th September 1S70. 

WHITLET STOKES, 


Siiit-v, 

The &lh Septemher 1870. 


to the Council of the Oovr.-Otnt 
for Willing LftU'» nnd Regalaiiont, 


ABSTRACT of the Proeeedinga of the CovrteU of (he Governor ’General of India, anemhlei for 
thepurpoae ofmoUng Zaire and JtegvIatioyuunderflieProvisionroftheAet of Parliametil, 
24 rf- 25 I'»e„ cap. 67. 

The Council met nl Government Ilonse on Friday, the ISth November 1870. 
PBI9BMT : 

His Excelianey the Viceroy and Governor.General of India, K.P.. c.C.b i., pr«i(fiiisr 
w— >t.i- v_v- — 1 .„- j M,|..Cenl the Hon H. W. Nonusn, c s 

I The Hon’Ue !>. Cowie. _ 

1 The Hon’ble Francis Sfeuart Chapman. 

I The Non’Wo F. R Cockerell 


EVIDENCE AND CORONERS* BIL13 

The llan’ble Jfr. Stephen also moved that the Kon’hle 3fr. Ciiapnija be added to the 
Select Committee on the BdJf to define and amend the Law of Endence. and tocoaaoha 
the lows relating to Coroners. 

The motion was put and agreed to 


The Council adjourned to Friday, the 2Sth November 1870. 

WHITLEi' STOKES, 

OilCDT,... '» 

The I8(A ,Vo«m6«r 1870. 


.iSSrPACr of the proceedingr of Ihe Counttl of the Govtrnor-Gtneral of 

for ihr purpoKf of maltng Latetond Pegutalions nnder the Provieionto/ m / 

hamenf, 24 A 25 Vie., tap. C7r 

Tlie Council met at Government Ifouveon Friday, the 2nd pecember 1870, 
PBrsBsrs 

Ills EiceJJency the Viceroy and Gorernor-Gcneral of India, k.y , 
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EVIDKNCE AXD INSOLVENCY BILUS. 

TTi^ l{on’bU. Jlr. St^ph^n moved (h»l the Kon’itte Mr. Inglii l)0 ndded to the Select 
Committee* on the followini; IhlU — 

To define end emend the I^nw of Evidence 
To amend the l*iw of Invilveney 
The motion w*v pot and «?rml to 



The Council adjounie>t to Ftid\\, the ftth Itceeinber 1870, 

WHITLEY STOKES. 

la iSr HoH. of Indin. 

ClLCPTTV, 

Tht Serf J3ecem£^r 1870 


-IflSr^.dCr of (A< rrottftjihstol the Covnfl nflht Cortrnor-dottral o) Indin. asiemhUd for 
He pvrpatt of tiuitin^ Ln\r* nnd Ittyuinlion* vndff Ihr Prot ttioni of the Art of ParJiij- 
ntent, St rf- So ric., tn/t. ti7. 

The Council met at Oovemment iIou<e on Fndaj'. the 'Xh Decemher 1870. 

PRBtrVT : 

Hh Exeetleney the Victroy and Covernor-Cencral of Imlin. X r.. o.c s.l , yre*tdirtg. 
xn . «T .1 1 , T , llon’bJe Kninci* Sleuart Chapman, 

. ■ ■■ • • . The Hon’lJe J. R, BuJlen Smith. 

The Jfon’hle 7. R. Cockerell. 

■ . The Iloo’hle J. F. P. Inpli*. 

• * ' The Jlon’hieP Cowie. 

Tfic Ron’ble W. Rohinaon, c.s.i 


SUNDRY BILLS. 

Tlie Hon’ble Mr. Stephen moved that the Hon’ble Mr. Rnhinion he added to the Select 
Committees on the following Bills : — 

To define and amend the Law of Evidence. 

To amend the I.aw of fnaolvency. 

For the Limitation of suits. 

The motion wa* put and agreed to. 


The Council adjourned to Friday, the Kith IXecember f870 

WJfITLEY STOKES, 

Stey to ihe Gort. of Indtn. 

CaixiirrTv. 

The Sih Deermher 1870, 


DRAFT REPORT OF THE SELECT COMMITTEE. 

(Tfte GostUi of Indta. Jnly 1, 1871. Port F, p. 273.) 

Tke following Draft Report of a Select Cbnxmittee together »ith the Bill as settled by 
them, was prcaenteil to the Council of the Governor-General of India for the purpose of mak- 
ing La«s and Regulations on the .Ttst March 1871 1 — 
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print and double coluuins There were probably from four to five hundred decisionn noted 
upon the subject. This was the state of things for which the Committee would have, if pos- 
sible, to provide a remedy. It was one which in justice to exceedingly hard-worked officials 
ought not to be pcimitted to continue. 

The motion was put and agreed to. 


The Council then adjourned to the 20th September 1870 

WHITLEY STOKES, 


Simla, 

The Qth September 1870. 


Secy, to the Council of the Govr.-Gtnl. 
for making Laws and Regulations. 


ABSTRACT of Procetdings of the Counetl of the Goternor-General of India, nssemhUd for 
the purpose of making Laus and Regulations under the Provisions of the Act of Parliamcnf, 
24 <fr 25 Fte., cap. 67. 

The Council met at Government House on Friday, the 18th November 1870. 
Pbesent • 

His Excellency the Viceroy and Governor-General of India, K.r„ o.c.s.i , presiding. 

I Msj -Genl. the Hen. H. W, Norman, c s, 

I The Hon’ble I). Ckiwie 

' . The Hon’ble Francis Steuart Chapman. 

I The Hon’blo F. R. Cockerell. 


EVIDENCE AND CORONERS’ BILLS. 

The Hon’ble Mr. Stephen also moved that the Hon’ble Mr. Cliapman be added to 
Select Committee on the Bills to define and amend tbe Law of Evidence, and to conaoli 
the laws relating to Coroners. 

The motion was put and agreed to 


Tlie Council adjourned to Friday, the 25tii November 1870. 

WHITLEY STOKES, 

• Calcutta, Seen to the Govt, of India. 

The 18fA November 1870. 


ABSTRACT of the Proceedings of the Council of the Governor.General of If ‘ • 

for the purpose of maling Latps and Regulations under the Provisions of in i 
/lament, 24 <t 23 Fee., cap 07. 

Tlie Council met at Government House on Friday, the 2nd December 1870. 


PsrSENTI 

Hu Excellency the Viceroy and Governor-General of India. K r., r C.s i , 

The Ilon’ble Steuart Ojar'"''"- 

The Hon’blo J. R. 

Tlie Hon'Llo F H. Cockrell 
The Hon’ble J F. D Injtli'- 
Tlio Hon’ble D. Cowie. 
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a partieuUr man. lie h»«. in each ca*»>, a present recollection of a poat direct perception. 
.IforeoTer, it is equally neee«*ary to a«eertai‘n facts of each class in judicial proceedmes, and 
they mn«t in mo»t cs«es }>e a«eertained m precisely the atme »ay. 

Facts maj- berelateil to nchtsand lislnhties in one of tno different »ay« • 



status inrolre*. From the fact that I eause*! the death of // under certain circumsfanccj, 
and soth a certain intention or Vnouledjte. there anses of necessity the inference that >4 
murdered 71, and is hahle to the punishment proetded by the law for murder. 

Facts thus related to a proceeilm;; may be called facta in issue unless, indeed, their 
existence is undisputed 

2. Facts, which are not thcm«eleea in issue in the sense abore explained, may affect 
the probability of the existence of facta m issue, and these may be called collateral facts. 

It appears to us that these two classes comprise all (he facta with which it can in any 
erent he necessiry for Courts of Juslieo to eoneem tberoselpes, so that thb cla&sification 
exhausts all facts considerrsl in Ihcir relation to the proceedm;; m which they are to 
be proved. 

This introduces the question of proof. It is obvious that, whether an alleged fact is a 
fact in issue, or a collateral fact, the Court can draw no inference from ita existence till it 
believes it to exist , and it is also obvious that the belief of (ho Court m the existence of ft 
Cives fact ought to proceed upon grounds altogether lodepcndent of the relation of tho 
fact to tho object and nature of the proceeding in which its existence is to be determined. 
The question is whether A wrote a letter. The letter may have contained the terms of a 
contract It may have been a libel It may have constituted the motive for the commission 
of aeniae by 77. It may supply proof of snofibi m favour of d. It maybe an admissfon 
or ft confession of crime , but whatever may be the relation of the fact to the proceeding, 
the Court cannot act upon it unless it believes that A did write the letter, and that belief 
must obviously be produced, in each of (he cases mentioned, by the same or similar means. 
If, for iRstaace. tbe Court requires the production of the original when the wrltinc of the 
letter is & crime, there can be no reason why it should be satisfied with a copy sviien the 
writing of the Utter is a motive for a erime. In short, the way in which a fact should 
be proved depends on the nature of the fact, end not on the relation of the fact to tbe 
proceeding 

The instrument by which the Court is convinced of s fact is evidence. It is often 
classified as being either direct or circumstantial We have not adopted this classification. 

If tho distinction is that direct evidence establishes a fact in issue whereas circum- 
stantial evidence establishes a collateral fact, evidence is classified, not with reference 
to its essential qualities but with reference to tbo use to which it is put ; as if paper were to 
be defined not by reference to its component elernents, but as being used for writing or for 
printing. We have shown that the mode in which a fact must be proved depends on its 
nature and not on the use to be made of it. Evidence, therefore, should be defined, not 
with reference to the nature of the fact which it is to prove, but with reference to its own 
nature 



dence,*’ which means either 

fl) words spoken or things produced lo order to convince tbe Court of the existence 
of facts ; or 

(2) facts of which the Court is so convinced which suggest some inference as to other 
facts 5 

We use the word ' evidence ’ in the first of these senses only, and so used it may be 
reduced to three heads — 1, oral evidence;?, documentary evidence ; 3, material evidence. 

Finally, the evidence by which facts ace to be proved must be brought to the notice of 
the Court and submitted to its judgment and the Court must form its judgment re«pecting 
them. 

These general considerations appear tom to supply the groundwork for a systematie 
and complete distribution of the subject as follows s— 



948 


APPENDIX Aa. 


We, the members ol the 

From 0£6ci4tlne Under-Sccro- 
tarr. Homo Department, No 
423. dated 23rd Ortober 1868, 
and enclosures. 

From .Assistant Secretary, 
Foreign Department, No 33S, 
dated 12tb December 18GS, and 
enclosutea. 

Ilemarks by the Hon ble the 
Chief Justice, Bombay (no date), 

Remarks by Don'ble Justice 
Phear, dated 8th December 1X68. 

From Secretary to Chief Com- 
mlsstooer, British Diirroah, Ko 
SOS— l.ditedUtDecember 1868, 

From ^tsslstmt Secretary to 
Gererament of Ben^I, Lefns- 
latlve Depjirtment, No. 37. 
dated 9th January 18C9, and 
enilesure. 

From Deputy Jud((eAd\ocate- 
General of the Army, dated 26th 
January, 1869, and enclosures 

From OfitemiDF Under Secret 
tary, Home Department. Ko 
258, dated 17th February 1863, 
forn-arding memorial from 
Mukbtais and Revenue Agents, 
ilo'vrub, dated 4th February 
U69 

From Secretary to Indian ta« 
Commtsiloaers, dated bth Feb- 
ruary 1869 ' 

From Chief Secretary to Oev 
emment, Fort St Oeorge, h'o. 
130, dated 16th Varch 1S03, and 
enclosures 

Prom Secretary to Qorern« 
Best of Cotsbay, Ko 3s7I, 
dated 7(b September 1663, and 
cuoluiures 

From Secretary to Oorem* 
ment of Bombay, No 1188, 
dated S4th September 1660, and 
enclosure. 

Fifth Report of Her Klilosty's 
Indian Law Commlsslonere on 
the Bill 

From Officiating Inspector* 
General of Police, Punjtb, No 
36S7,dated28th beptcmtoeriszo. 

From Secretary to Govern* 
ment ot India, Borne Depart- 
ment, No. 189}, dated 18th Octo- 
ber 1670. foi-wardlng letter from 
Chief CommUsloncr, British 
Uunnah, No 61, dated IJtl. 
August, 1870, and enclosures 


Select Committee to uhich the Evidence Bill has been referred, 
have the honour to report that ve have considered fhe Bill 
and the papers noted in the margin. 

After a very careful consideration of the draft prc. 
pared by the Indian Law Commissioners, we have arrived 
at the conclusion that it is not suited to the wants of tbts 
country. 

^ We hare recorded in a separate report the grounds on 
which this conclusion is baseA They are, m a few words, 
that the Commissioners' draft is not sufficiently elemec 
tary lor the officers for whose use it is designed, and that it 
assumes an acquiantance on their part with the law ot Eng 
land, which can scarcely be expected from them. Our draft, 
however, though arranged on a different principle from 
theirs, embodies most of its provisions In general, it has 


condoed to points in issue is founded on the system ol pjeau- 
ing The rule that hearsay is no evidence is part of tlieprsc- 
tieo ol the Courts ; but the two sets of rules run into mcu 
• • > •— -n >,ptween tbern 


can te acquired and understood only by those 
ly take part in It. This knowledge, moreover, must be d‘" ■ 
ned by a study of text- books which are seldom systeiunticaHy 
Arranged. 

•*' .» . ,.v;«h vie Mcd not refec. 

ne may 
the total 
•cry pa^t 

of it, by a single instance in Air. Fiii- ia)iu. 

Evidence it Is stated that “ ancient documents ^ 
dered m support of ancient possession, form the . 
ception to the rule which excludes beareay. The que^wn 
is whether A is entitled to a Esbeiy. Ho 
grant of the fishery to Ids ancestor. This j ,T,ectal 

cribes as a pecul.ir kind of bearaay admissible by specui 
exception. Surely this Is uxtng language in 
instructive maimer. 

..vi.v ihe English 
id then to 
and frag- 
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a particular m*n. lie h*«. in raclt ea«p. a present rrcollrctlon of a pa«t «lircct perception 
Morwiver, it is equally nccc««ary to ••certain facts of each d*M m juilieiaJ procccdinit*, and 
they mu«t in sno»t es«es l>c a«ccrtained m precisely the wme way 

Facts may be related tanchtsaml liabilities in one of tnodiilrrent ways- 

1. Tliey may by thcm«cl\cs. or m connection with other facta, constitute auch a state 
of things that the existence of the di«pute«f richt or liability nouM Iw a legal inference from 
them. From the fact that .1 is the eldest eon of B, there arises of necessity the inference 
that 4 is be the law of England the heir-at-law of B, and that he Ins such rights as that 
status involves. From the fact that 4 eausoil the death of B under certain circumstances, 
and with a certain intention or know ledge, there arises of necessity tho inference that ,4 
murdered B, and is liahle to the punishment provided by the law for murder. 

Facts thus related to a proceeilmg may be called facts in issue unless, indeed, their 
existence is undisputed 

2. Facts, which are not themselves in issue in the sense above explained, may aHect 
the probability of the existence of facta in lasiie. and these may be called collateral facts. 

It appears to us that these two classes comprise all the facts with which it can in any 
event be necessary for Courts of Justice to concern themselves, so that this classification 
exhausts all facts considered m their relation to the proceeding In which they are to 
be proved. 

This introduces the question of proof It is obvious that, whether an alleged fact is a 
fact in issue, or a collateral fact, the Court can draw no inference from its existence till it 
believes it to exist , and it is also obvious that the belief of the Court in the existence of a 
given fact ought to proceed upon groundt altogether independent of (he relation of the 
fact to the object and nature of the proceeding in which Ita existence is to bo determined, 
The question is whether .4 wrote a letter. The letter may have contained the terras of a 

eontrr** r* , ■ » -« t . — j .v, r 

otaei 


must . . ‘ . • • 

If, for instance, the Court requires the product'"** "* ••*“ “* — “•* - ♦t-n 

letter IS a crime, there can be no reason why . • 

writing of the letter is a motive for a crime, 
be proved depends on the nature of the fact, a 
proceeding 

The instrument by which the Court is convinced of a fact is evidence It la often 
classified as being either direct or circumstantial We have not adopted this classification. 

If tho distinction is that direct evidence establishes a fact in issue whereas circum- 
stantial evidence establishes a collateral fact, evidence is classified, not with reference 
to Its essential qualities but with reference to the use to which it is put ; as if paper were to 
be defined not by reference to its component elements, but as being us^ for writing or for 
printing. We have shown that the mode in which a fact must bo proved depends on its 
nature and not on tho use to be made of it. Evidence, therefore, should bo defined, not 
with reference to the nature of the fact which it is to prove, but with reference to its own 
nature 

Sometimes the distinction is stated thus : Direct evidence is a statement of what a 
man has actually seen or heard. Orcumstantial evidence is something from which 


dcnce,” which means either 

(1) words spoken or things prodaced in older to convince the Court of the existence 

of facts ; or 

(2) facta of which (he Court is so convinced which sug^st some inference as to other 

(acta ; 

use the word * evidence ’ in the first of these senses only, and so used it may be 
reduced to three heads— 1, oral evidence- 2, docomentaiy evidence ; 3, material evidence. 

Finally, the evidence by which facts are to bejproved must be brought to the notice of 
the Court and submitted to ita judgment and the Court must form Its judgment respecting 

These general considerations appear to os to supply the groundwork for a systematic 
and complete distribution of the subject as foUovs i — 
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I. — IVfliBiiaarj’. 

II. — Tie reJeranev of IteU to I6e i^ne. 
in.— Tie proof ol lacfs aecordtn; to tfceir nature br oral, docntsectarr cr 
raBterial eridenee. 
ir. — The prodnetioti of CTid'*a«r. 
r. — Procedore. 

We h%T« accordinslj di«tnbBted the subject nnder these Leads in fie msnner whJfi 
»fe now proceed to describe somewhat more /oDr. 


/— Pi?r£f Jf/.VA p. r. 

Under this bead we hare defined '“facts.’' “ facts In tssise.'’ *’eolIateniI f\efs”“adoce- 
ment,” “ endence,' *• proof ” and “ orored,” “ c«ee«aiy infejeoce" and " ptrsnise.” We 
hare also laid doim in peRcrsl terms the dotr of the Ciinrt 

01 vor definitions of ' fact.” " facts in issne.” '* collateral fact* ” and “ eridecce.” we 
need sar no more than that iher are re&»Bied lo afcordaoce with the principles alrfad.*" 
staled. We oar, howerer. shorter iUo«tra!e (hceSeet of the definition of eridfaec. 

It iriU make perfectlr clear sercraf eatters orer which tie ambOTitr of fie word as 
used in English law Lvs thrown moch confosioo. snhject of circraistaatul erilex* 

mil be distiibnted into its eleniears. and will be dealt with tins; Tie question is wbetfcerd 
eoracutfed a • . » .. *«.-». i .» « '' 'p..- "f 

own. lor jt , • • - • « I ' ' p « • ■ • ■ 1 

that he ms p . k •• i ■ i * • 

wrotealeltej ' • t ; ' • ■ i • e 

arc teleran: • ' • i . i • • 

dnet »aneae . • . • < i • w •» i" ' • 

these facts n • • • • . ’ , i . pi 

endetiee of s • •• •. « . • . • s ' ’ ' ' ' i I* 

ol some one who aars he saw tien . the possession of lie property by tie prodeetton ei 
property in Ooan, and hr the direct oral erideaee of some one who had »«a “ 
prisoners poescssioa and the latter, by the prodcction of the lifter itself, or wcoMaiy 
eridenco of it jf the e;we allows of secondary eridenee. 


' }« nvd be 


aodifications), with the £c2iuh Uw. in what eas« the statenenti and epaioas ot 

« . . • , P p . , • ' i« 

■ p ■ is«^5 

.a •, ■ ■ a • • r- ,1 PI ■ • "itt^ 

wbosftTS fce saw It, it It coold be beard, be a witness who says be heard itJ 
i« s bet in issne, or • coIUteral fart These pnmjions disiribnfe the different 
described be the phrase " hearsar erpjenec ” in the same way in *bich me 
thincs desenbed br the phri*e '* eircnmstantial eridenee” are distributed by ‘ce ei 
pTorision* 

So. OCT definition docs awar m»h a eaafnMoa, whieharises out of the 


Fiaallc, wehavesuhetitofed. lor the words •'eoneln'ire eridenee ’^ lie 


Badeietiftdby 

' ■” ' p .1 wence tiecrtrtri’y 

V, ' I " r ,p’, .. ' i' ■'•erta* 

Tbe defiftitioBs of "proof,” ‘*proTf<d** and "moral 
comment. The definition of “proof'’ isanbordmate to that of 
a fact is said to be proved La two ea*c«, that is to say, when «he tjo 
the evidence respectin- it — 

(11 belieresmiOKDsteacejcr Wee theciteca- 

(?) thinbf its exjifence ao probaUe that a reasoruble min . ^,(.4*. 

stances of tie particalaf oa«^, to aer npon tic soppo*»t'®* ‘ 



ArrENDix Aa. 


931 


Thw of j>rob»hility we de«eribe M “moral certainty,” nml we provide that 

no fact ahati be regarded aa morally cetfam unleaathe caidence i« anch a« to render ita 
non-existence improbable. This Is aa near an annrnaclia* «c have been able to make to 
a distinct eqaivalenl for the phr8«e " rea»onabIe doubt,'* which fa cauaJly empJoyerl 
by Engli«h Jodeea In leaxine questions of fact to a }uty. The question *' when ta 
doubt reasonable." >• one whirh cannot be completely amwererJ . for at bottom it ia 
a question, not of science, but of nrudenee, ai«l our definition of tbe wortl “ proved ” 
r« meant to make thia plain. We nave, however, attaeheil (o it the negative condition 
that a reasonable man ought not to be morally certain of a conclu*ion, merely because 
it is probable, if other conclusions are also probable It is en*ier to illoslrato this 
principle thsn to state, without a protonsed abstract discussion, which would be out of 
place on the present occasion, the genera) grouiuls on which it rests. Our illustrations 
are meant to point out to Judees that they are not to convict A of an offence which must 
bare been committed either by him or by It, unless circumstances exi<t which make it 
improbahle that the offenco was committed by Jf. IVo have not attempted to carry the 
m.stter further We belies e that m al) countries, and in this country more than in any 
other, It IS absolutely neeesssry to leavetoJudgesa widediscrction as to the risk of error 
which they choose to incur in coming to a decision, and that this is a matter of prudence 
and practice, as to which rules ought to be laid down rather with a view of guiding, 
than with a view of fettering discretion. 


by drawing inferences— 

(1) from the erjdenee given to the facts allegeil to exist 5 

(2) from facts proved to facts not proved ; 

(3) from the absence of evidence which might has© been given , 

(4) from the admissions and conduct of the parties, and genemlly from the circum- 

atances of the case. 


to exist do or did actually exist, la very often the mo*t difficult to draw. The truth ta, 
that to inter in one or other of the different shapes which we have stated, is the great duty 
of the Judge in every case whatever, and we have thought it desirable to point this out in 
the plainest and broadest way. 

We have added two quahtications only to this geneml rule t (1) that, when the 
law declares an inference to bo necessary, tb© Court shall draw it, and ahall not allow 
its truth to bo contradicted ; (2) that, when the law directs the Court to presume a fact, 
it shoU infer its existence till the contrary appears We have treated in detail of 
necessary iafereoce and presumptions in other parts of the Bill. 

//.— r//£’ ^WirrviA'cr or facts. 


These rules declare to be relevant — 

(1) all facts in issue : 

(2) all Collateral facts, which 

(n) form part of the same transaition ; 

(h) are the immediate occasion, cause or effect of fact in issue ; 

(f ) show motive, preparation, or conduct affected by a fact in issue ; 

(J) are necessary to be known in order to introduce or explam relevant facia ; 
(e) are done or said by a conspirator in furtheianee of a common design : 
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(f) are cUlier inconsistent with any fact in issue ; or inconsistent with it, except 
upon a aupposition which ahoold be proved by the other eu!e • or render its 
existence or non-existence moraDy certain, according to the definition of 


Tbo remainder of the chapter throm into a positive shape what in English law forms 
the exceptions to the rule, excluding the rarioos matters described as hearsay. They reUte 
to — 

the conduct of the paities on previous occasions ; 
the statement of the parties on previous occasions ; 
previous judgments , 
statements of third persons ; 
opinions of third persons. 

1. In reference to the conduct of the parties on pi evious occasions, we embody in fhi^® 
sections the existing law of England as to evidence of character, with some modifications. 
We include, under the word ‘‘character,” both reputation and disposition, and we permit 
evidence to be given of previous convictions against a prisoner for the paip^ cl pre 
jiidicing him. We do not see why ho should not be prejudiced by such evidence, if it is true. 

2 Under the head of the statement of the partier on other occasions, we deal with 
the question of admissions, ss to which wo have not materially altered the existing 

We have not thought it necessary lo transfer from their present position in the 
Crimiaal Procedure the rules a* to confessions made to the Police. This sppests to us to o 
a epeoul matter relating rather to the discipline of the Police than to the prmeipJea W evi- 
dence. 

3. Previous judgments appear to follow naturally upon previous statements- 
Under this head we deal with the question of resjudteata. 

We have not attempted to deal with the question of the bar of suits by 
judgments between the same parlies. T^s is a question of piwedure " 

evidence end wiJJ be properly deelt mth whenever the Code* of Civil and 
eedure are re-enacted. We have, 
the principles of the law of Engh 
between strangers per the sal 
defining or enumerating judgtnen 
Sir Barnes Peacock in Kunya Lai , . 


_i I-. if„ I n-rt flmitteu liir If'" 

, d atatements 

■dtothejfcu; 
• ctlheweiaM 

. , , • , ... 

ei'KK’uto. 

We also provide for the admimbilUy of statements in public or efficlul hook* ( 
in certain cases) of evidence given in previous J^icisI proceedings. 

S. The eases in which the opinions of third persons are relevant are <a * 
sections forty-four to fifty. 
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They declare to be relfTAnt. the opiniunK of eipeila, opinions «s to handwriting, 
opinions as to nsagm, and opinions •» to relationship and the grounds of such opinions. 
Tins completes that part of the HiH which relates to the relevancy of fact*. In the 


include other matters which «c treat of under other heads. 


/// —PROOF, 

The second Oiapter having decuM what facts are relevant «c proceed to show how 
a roieiant fad is to l»e proicd 

In the first place, ilic fact to t>e proved may be one of so mneh notoriety that the 
Court will taVc judicial notice of il, or it may be admitted by the parties. In cither of 
these cases no evidence of its existence need be given. Chapter HI, which relates to 
Judicial notice, disposes of this subject ft is taVen in part from Act II of 18r>5, In part 
from the Commissioners' Draft Bill, and in part from the law of England. 

’ ' ' ' . 1 !• document' 

• • . cciiliarities of 

■ ‘ ■ . applies to all 

. . • pnmary and 

■ , . . . . regard 

i. . . , f finding out 

th« contents of "a document i« to read jt yourself, and we have accordingly defined 
pnmary and secondarj- evidence thus • In the case of documents or other nsterial 
things, the document or thing itself n pnmary evidence A copy, model, or oral des> 
cnption H secondary evidence In all other cases oral evidence is pnmsTy, 

Wo next procec<i (Chapter* V, VI, VII and Vlll) to the ijuestion of proof hy the 
various kinds of evidence auecessively, namely, oral, documentary, and material. With 
regard to oral evidence, we provide that it must in all eases whatever, whether It is 
primary or secondary, and whether the fact to be proved is a fact in issue or collateral. 


We have, however, provided that if the fact to be proved is the opinion of an ex- 
pert who cannot be called {which is the case in the majority of caves in this country), and 
if such opinion has been expiessed in any published tieatise, it may be proved by the 
prodnetioQ of the treatise. 

This provision, taken »n connection with the provirions on relevancy contained in 
Chapter Ij, will, we hope, set the whole doctnne of hearsay in a perfectly 'plain light, for 
their joint effect is this— 

(f) the sayings and doings of third persons are, aa a nde, irrelevant, so that no 
proof of them can he admitted : 

(2) in some excepted cases they are relevant. 

(3) every act done or word spoken, which is relevant on any ground, must hi 

proved by oral evidence) be proved by some one who saw it with hn own 
eyes or heard it with his own ears 

»T. . . .1 4 . ,1 . . 1 - ..•-•.I »-•!.- _ — ( -» f. ... > _ j . . . entary evi. 

• ■ owed, with 

‘ ■ ' ins iuo«t of 

■ • They arc 

■ • aioeneva of 

■ ices, copies 

of depositions, &c. 

1 • .4 -i., •' . 4. . 4 -•’evidence. Tliey 

• ... . , aubject, though 

• ’ . • • BO far as we are 


On the subject of the exclusion of oral evidence of a contract, Ac , reduced to 
writing, we have (in Chapter IX) simply followed the law of England and theCommis' 
aioners’ draft. 
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IV.^THE PRODUCTION OF PROOF. 

From the question of the proof of facts, we pass to the question of the manner in 
which the proof is to be produced, and this we treat under the followin': heads 
The burden of proof (Chapter X) : 

Wjtness (Chapter XI); 

The administrntton of oaths (Chapter XII} : 

Jlxamination of witnesses (Copter XIII}. 

With regard to the burden of proof, we lay down the broad rules ^ that 


presumption of partnership from tlie fact of acting as partners 

We may observe that we have disposed, jn an illustration, of a matter in which 
of several countries contain elaborate, and we think somewhat arbitrary, pmvisions to 
made in tho case of the death of several persons in a common catastrophe. ” . 

an instance of the rule as to the burden of proof. The person who affirms that .s 
before B must prove it. This n the principle adopted by the English Court. 

We follow the English l.iw as to legitimacy being a necessary inference 
and cohabitation, and vm adopt one or two of the rules of English law as to cstopp • 

In the chapter ns to the examination of witnesses, we have been earcful If “ ■ 

little ns possible with the existing practice of the Courts which in 
under tlie Code of Civil Proceduro Is of necessity very loose and much 
stances ; but we have put into propositions the rules of English law as to the ex 
and eross-einmination of witnesses. ' . 

We have also considered it necessary, having regard to the peculiar 
this country, to rut into the hands of the Judge an amount of discretion as 
of evidence which, if It exists by taw, is at all events rarelyomcver exercised in 


ViuvuiM III uiis t'uuiuiy give* « puHei uvei uiv t„ntts o* i“® 

Enzland. For this reason we have thought it necessary " ,..f,ntftti7ea of the 

Judves and to enable them to act efficiently and promptly as the rep 

public interest. , 


o -v Want to the that the Witness 

■ ' . c^Uubeu'cdags.n’t 

If they rvlstc to inatfem not relevant to the ca«e, except ^ lo''an"we'‘. 

credit of the witness, we think that the witnw ought not to b^omjw „ ,o 

refusal to do so would, in most easw.acrve frt,c. 

expres admission that the impnlation conveyed by the question *a 
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In order to prof ref wifnr ‘‘rs t«rfdlrM<jor«tJon«of flm Icind. hp cnnrl (}i«f tinv 

mUoctttf who ft’V« fiirh »iHr«fion^ without nnttrn in'fn»p;«nn< (nhirh fhr f'ourf may call 
wpon him to prwitirp. and may iiijpo«in<l ohrn prmlurrv}} ahal! i»p of n ronfrmpt of 
Court, and that the Court niav rpror»f any aurh/jMpafioa. if n*l,r<l by a party to the prorrrii- 
»ni^. The recon! of the ijur'fmn of th<* wntten inatrocfiona are to f*p ndmta’iblr aa mdrnrr 
of the puhliratioR of an imputation intmiipi to harm the trpittalion of the person affertre]. 
and aurh imputaliona are not to i»e rejfardnl aa pnrilecril oomm«ifutation« or aa fallinp 
under any of the ererptiona to aeetion four Imridml ami ninetj ntne of eh« Indian I’rnal 
Code, merely lierauae they were made in the manner afateil I’pwn a tnal for defamation, it 
Mould of eourae lie ooen to the pPr»on aec«i«r»l to ahotr, either eliat the imputation «aa true, 
and that if naa for the puhhe coo<l that the imputation ahould l>e madefKr. 1, aeetion 4JJ>, 
I P C ). or that it naa made in pooil faith for tlie profeetion of the interest of the person 
maVinp If or of any o*her per«on (17* !() Thiaia the only method which occurs to uaof pro- 
ridinff at once for the intemta of a fxrnd fr/t questioner and an innocent Mifne«. 

In the same apmt, we have empowered the Court, in cmeral terms, to forbid indecent 
and aeandalows inqumea, unle«a they relate to facts in muo as defineil shove, or to matters 
absolutely necessary to be known in order to determmo whether the facta in issue eehted ; 
and also to forbid questions intended to insult oi annoy 

We prefer this cenersl power to the sections drawn by the Commissioners, which for- 
bid questions to married persons “ which anhstantially amount to inqumnt; whether that 
person has had sexual intercourse forbidden to him or her by the law to which he or sho is 
subject,” and ” questions rejtardme the oecurrence of sexual intercoutso between a husband 
and wife, except in the CH*e of Clinstians, where the amt is for a deens' of nullity of marriage 


tety. In all these cases, and so in many eMiers which might be suggesied. It appears to us that 
It would be absolutely necessary to admit aueh evidence as i« leferred to. As to questions 
relating to sexual intercourse between hushand and wife we think it l>ettet toforb \ indecent 
and scandalous inquiries in general term*, than to lay down a positive rule which in possible 
cases micht produce hardship 

Finall}’, we deal (Chapter Xr> with the qoestion of the Improper admission or rejection 
of evidence. 

We provide in substance that m tegular appals each Court successively shall decide 


Finally, we recommend that the Draft Bill, together with this report, should be lircu- 
lated lor the opin'on ol the Local Governments. 


Tht 31*< JforcA ifiTI. 


J. F. STEPIfEK. 

.T. STRACHET. 

F. .'5 CirAWIAN. 

F. R. COCKEREhL. 
J. r. D. INGLIS. 

W. ROBIK.SON. 


A7)STJt4CT of the ProeteAin'ji of the Council of the C?»t«rjw-f7e»#ref.i>//«dia, rtsstmhleA fat 
tie pvTpo»uot moktn^ txureandBt'jntahontvoHfTthtprovieio'n'’ of the Att of rnTlinmeyilr 
24 d 2.» Vie., eo/j. 67. 

Tile Council met at Government House on Friday, the 31«t March 1871. 

rSESZST: 

rivs Excellency the Ficeroy and Govenior-Ceneml of Indii. k.v , c.si.s t., prene/i'aj. 
His Honour the Lieuteiunt-Govemor of Rcntral. 
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Hh Excellpnt'y the Commender'in-Chief. o.c.P., c.fSi 


4 C-H. 


Colonel the Ilon’hle R. Strachey, c.St 
ITie Hon’ble F. S. Chapman 

The Hon’ble J. B Bollen Smith. 

The Bon'ble F. B Cockerell 

The Ron’blc J. F. D. Inu’h*. 


The Hon’ble W. Bohin«or, ca.i. 


INDIAN EVIDENCE BILL. 

The Hon’ble Jlr. Stephen p)e«ented the Report of the Select Committee o- the Bill to 
define and amend the Law of Evidence. He said; — 

“ I feel that I owe an apology to vonr Lordship and the Council /of reqtiestmj their 
attention to a second speech upon a purely legal subject after the one which I delivered a 
week ago upon the Limitation Act On this occasion, however, I have to eiplsiit the 
tion Ilf a measure perh.nps as important as any that has been passed of late years by th* /f’* 
dian Legislature, inssmueh asif jt becomes Jaw, if mil affect the daily administration o* hO’fi 


of fact, however imperfectly it mav have been ntlsmed. 


“ I w’ill state, in the first place, the history of the measure down W 


which I need not state in detad on the nresent occasion, as they are tiilJy statcu m lue 


books with the English law upon this subject 

“ The Commissioners' draft, indeed, would bardJy be intelligible to * "^ndcr 

not entci upon the study of it with « considecaW# knowledge of fheEaS*"-*" .rciilate, 
these tirciinistnnces, a new draft was framed, winch wc now propose to P” , m 

and on which 1 hope to receive the opinions of the local Governments ana me ' , . 

the course of the summer, Say, by next Septertibei, «o that their criticisms m ) 
berately weished. and the measure may be finally disposed of by thi« 


e nest .sear 


the general question connected with fhesubject, and toniontion a few of tl 
of the raessnre. 


•-V -vista fof 

,, To SOIBt 
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qucvtioni micVit I'O to tl c (virtiiular !•.»«« of Ihceoun'rj— tht Ench'l' l»» oI E\ t- 


tor »n rUbonklr l^{r*l "jMcra, wrll undfutocni And «tnct!j Admint^tcml. A ptxxl deal 
^n^T tx* Mid for unaidril mo’her-wit and n^lut*I s’lremdne^H ; but a half-And-haU 8>«trm, 
in which a rast body of h&U-under»t<*o«l law. totalU destitute of Arraneeinent. and 
of onecitam anthoniy maintains a drad-ahxe eiiatence. h a «lafe of fhinp* which it is 
by no means easy to |>r*i«p 

'■ Lejndstion thus beins necessary, in what direction i« legislation to yroeetsl ^ 
A gentletnsn, for whoso opinion upon all subjects connected with Indian uw and 
legislation I, m common with most other people, base a profound respect, said to me the 
other day in diseussing this eubject: •hny Eridcnee Bill would be a very short one. It 
would consist of one rule to this effect. ‘ All rules of esufence ate hereby al>olished.*’ I 
believe that the opinion thus xigorously expressed m really held bv a* Isrpe number of 
persons who would not avow it so plainly. There is, in short, m the Isy world, inclndinj' 
in the eipresiion the maionty of Indian civilisna, an impression that rules of evidence 

are technicalities invented by lawrers principally lor wbat Bentham called fee. 

gathenna purposes, and of no real value in the invesucaticn of truth. I cannot 
admit that this impression is in any decree correct. 1 believe that rules of evidence 

are of vciy cteat value in all inquines into matters of fact, and m particular in inquiries 

lor judicial purposes } and that it is practically iinptasiblo to investigste difficult sub- 
jects without regard to them. 

“ It IS worthwhile to illustrate this point alittle, because the necessity foi rules of evb 
deuce rests upon it ; but strong proof of it is to be found in the fact that in all apes and 
countries there have been rules of evidence. In rude times, and amongst prioiitivc 
people, the task of amving at the truth as to matters of (act was rcgardcil as so 
nopeless and difficult, that rude arbitrary substitutes for any sort of ratiosa] procedure 
were provided in the shape of urdeals and judicial combat.s. When people began to 
obtain glimpses of the true methods ot investisation, they seem to have consider^ 


good Instance of thi«. At a later period, atbitrary rule 
8ach a fact must be pMved by two eye-witnesses; su 

^ seven To say nothing ol European systems, in . 

Hedaya is full ol them These rules were never i • 

England, but the system which was adopted, or rather which grew up by degrees, was ot 
a very mixed and exceedingly singular character. Part of it consisted of rules declaring 

»... 1 . .-V. o--. intimately connected with the • 

■ ■ ed as to define with extreme 

• •. as the phrase goes, at issue. 

* ' Courts, and these were by far 

'aw of Evidence. Most of the 
he rules which still remain mav 
‘ ■ . expenenco in modem times. 

In the most general terms these rules arc • — 

1. that evidence must be confined to the issue ; 

2. that hearsay is no evidence ; 

3. that the best evidence must be giyen ; 

4. rules as to confessions and admissions ; 

5. rules aa to documentary evidence. 

“ I have two general remarks to mahenpon them. The first is that they arc sound 
in substance and eminently n«e(ul in practice, and that, when properly understood, 
they are calculated to afford Invaluable assistance to all who have to take part in the 
administration of justice. 


“ The second is that I believe that no body of rules upon any important subject w c ro 
er expressed so loosely, in such an intricate manner, or at such intolerable Icnsttn. . 

, r- . I . . • . ' rccom- 


clut 


the 

tl.< 


are substantially sound and do far more good than harm, e 
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condition. The proof of thh w, I think, to be found, in a comp.xnson between the 
proceedings of English Courts of Justice «nd those of countries which have no sucL 
rules, and between the proceedings of Ihiglish Courts in which these rules are, and 
those in which the^ are not, undeistood and acted upoi^ As a preliminary lemark, 1 


these rules In fact, the clumsj, intricate, ambiguous, and in many instances absuid, 
theory by which the rules of evidence are connected together came after the eminently 
aagaeions prnctice which they were intended to justify and erplain. AVhat is the 
practical effect of these rulea * I may perhaps be permitted to answer this by refemna 
to a book which I pubhdieil m 18t>.^ on the critninnl laws of England, and which 
contains, amongst other things, an analysis of several celebrated trials, English and 
French. One object of that analysis was to contrast the effect of the presence and 
absence of rules of evidence ; and I think that any one who would take the trouble 
4- 4. _i_ iiy ^ouid agree with me m the conclusion that 

•hivrf<.n tho 


s pet 
DCh f 
n the 

them than floods of irrelevant gossip and collateral questions enough to conluie snU 
bewilder the strongest head Again, compare the proceedings of an ordinary Court 
of criminal justice with the proceedings of A conrt.innrtial, in which the rules of evideuse 
arc far less strictly enforced and less clearly underttood. An ordinary ciiminal Court 
never gets very far from the point, but a court.martja1 continually wanders into questions 
far remote from those which it was assembled to try. Notlung, for Instance, is mote 
common than to see the prosecutor change places, as it were, with the piisoaer, or 
to find collateral issues pursued till the Court finds itself engaged in deterraimng. 
not whether A was guilty of a military offence, but whether Z told a falsehood on some 
perfectly irrelevant subject In a case which I well recollect, B testified against 
li being cross-examined to his credit et»te<l a fact not othersnse relevant to tno 
inquiry Z denied the fact, which D ahrmed, and made further atatemenls wuij'** 
were contradicted by intermediate letters of the alphabet, Xo Judge can possiMy o« 
etpected, by the mere light of nature, to know how to set Innita to the inquiries in 
which he is engaged , yet, if he does not, an incsiculable waste of time and eneigy. ana ® 
great weakening of theauthonty of bis Court, is sure to follow. Active and xealoM 
advocates, who have no rules of evidence to icstioln their real, would have it in their powe 
to pervert the administration of justice to the b.orest purposes, and to inflict immense 
injury on every class connected ml'i it, directly or remotely, that inight, ana olie 
would, in such hands, fee made the eveme for teantig open old qimrrel* and rp’ivini 
questions laid at rest; and giving ficsh naimus to scandals long since exploded ; an 
the mam question would frequently be lost sight of m a cloud of irritating and i^eir^ 

* collateral issues. I may be excused for lefemng to my own experience at ihe 
illustration of this Appeals against oitlem of affiliation used invariably to prMU 
an amount oi perjury and countei-perjury which I should think it would bo o ‘bc 

‘ • ■ ’ * • • *'o country it was a point of honour lor 

other, respectively 
' e who did not take part jn 

chood and contradiction into utucti“ 

• the numhec of imputations on 

Of half the population of 

would have been tom m pieces The rules of evidence kept natters to “ y . ^ 

80 miniraired the evil; but the parties, the witneases, and the attorneys all sppys 

to b« one mote anxious than another to firfit the matter out tiU the very m 

n. woman, and 

and branched oul into 

■ • 

....... . !”:S'x 

. . been thrown on his 

.. .• . 0 . he might h«" ' ■' 

irTPl''Vsnt erpUnation. 
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•• It \% not. however, merely for the p«nio«e o! confining jtidieinl prixeedings 
within re«son»hIc limits thst rule* of evidence etc usefol. Tliey are aI«o of pic-erainent 
importance for the purpo«e of protecting and imiding tlie Jodee in the cli«chnrgo 
ofhi« duty. There i« a een«em which it mac he atid with perfect truth that even 
legislative power is iineqiisl to the task of alKilishing rules of evidence. Kodoubt, it is 
competent to the liCpisUture to provide that no roles of evidence shall have the 
force of law , but unless they expressly fothtd all Conrta and .Tudses to act upon any 
mica at all. or to listen toanv antnments as to the manner in which they shall exercise 

I - - - - 1 . — ,,.j / — , t-, .1, .» . Htntc or tu 

• Is upon the 

• ' • • • ■ JJoreover, 

■ ■ ' • ■ ■ ' • , .nd thus, by 

degrees, the system w ould grow up apam in ‘the most cumbrous, chaotic and 
inconvenient of all conceivable shapes. The plain truthis, that there is only one possible 
way of pettinc rid of the Kw of evidence, and that is by getting rid of the edininistration 
of josticc by lawjrrs and returning to the aystera of mere personal discretion. 

” It may be that Some persons would like this policy, but I suppose it Is one which I 
need not discuss. 

“ So far I have considered the rules of evidence merely as they conduce to the 
im^rtant practical objects of keeping proceedings to the point, and of protecting 
and sapportine the Judges. I must now say a few words on their value ns furnishing 
tho Judge with solid testa of truth. I fully admit that their value in this respect is 
often exaggerated snd misconceived; but Ithinkt*-*.* -i— •„ r.i.i.. 

It will be found that they ha\ e a real, thoueh it • • • 

tor this purpose. Tliere are two great problems c • • 

no light at all, and on which they are not intenc * ■ 

be admitted that those problems aro by far the mo * 

has to solve. No rule of eridem.e that ever was ■ ■ 

smallest degree in determining the ma-ster questio • 

how far he ought to believe what the witnesses say t Again, rules of evidence ero 
not, and do not, piofes-s to be rules of logic Thev throw no light at all on a further 
question of equal importance to the one just stated. \That inference ought (he Judge 
to draw from the facts in which, after considering the statements made to him, he 
believes f In every judicial proceeding whatever these two questions — It this true, 
and, if It is true what then t— ought to be constantly present to the mind of the Judge j 
and it must be admitted, both that the rules of evidence do not throw the amalleat 
portion of light upon them and that persons who are absolutelv ignorant of those rules 
may give a much better answer to each of these questions than men to whom eveiy 
rale of evidence is perfectly familiar. I think that a more or Jess distinct 
perception of this, coupled with impatience of the exaggriatcd pretensions which 
have sometimes been made on behalf of the rules of evidence, are tho principal 
reasons for the distrust and dislike with which they are at times regarded. Tms 
dislike is, I think merely a particular application of the vulgar error which in so many 
instances leads people to deprecate art in coropanson with nature, as if there 

were an opposition between the two, and as if art in all cases did not pre>supposc 

and depena upon nature “ITie best shoe' in the world will not make a man 

walk, nor will the best glasses make him see; and in juat the same way. the best 

rules of evidence will not supply the place of natural sagacity or of a taste for and 
traiiuog in logic; but it no more follows that rales of evidence are useless as guides 
to truth, than that khoes or glasses are useless as assistancea to the feet and to the eyes 
Ihc real use of rules of evidence in ascertaining the truth consists in the fact that they 
supply negative teat*, warranted by very long and varied experience, as to two great 
points, the relevancy of facts to the question to be decided by the Court and the sort of 
evidence bv v hich parficular fact* ought to be pro’-ed. They may in the broadest and 
most popularformbostated thus s— - 

“ If you want tu arrive at the truth as to any m.stter of fact of serious importance, 
observe the following maxims •— 
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ed to grnsp their iiill meaning and to apply 

m the administration of justi< e, with 

exaggerate, hut I must add, thatl at 
rulea. If they ore firmly grasped 
practical matters which como before 


them tu the practical questions which arise 


•d only by 
me. I feci 


by the aid u£ long practice, he le.arna the intention of tho difierent rules, of which they 
heap togeth"! mwuincraUe and often incohetcnt ilJnstiatlons. I am fat (tom wishing to 
impute this as a fault to the industrious, and fa many cases distinguished, authors of 


with teferente to theoretical principles which it has never been worth' aoy lawyers while to 
investigate 



n 


may become when he is forced tosqueereit into the terms of a theory which d«8 not tit it and 
IS not true. I w lU gii e one or two illustrations of my meaning Tiie esprcM’on ‘ 


say, and this is its most obvious meaning: but it is difficult to iiuagme » S* 
absurdity than the assertion that no ono is over to prove, in a judicial procee -• 
anything Slid by any other person. ‘Hearsay’ again, maybe taken to “‘‘'*'1^ 
which a person did not perceive with his own organs of peiception : but ttii* . 
the natural scaso of the word, and it is almost impossible in practice to dues., a 
of Its natural meaning 

..m- J— „» , .1,. i.-_ . . T. n fl.it which a wit- 

ft groundwork 

■ ' idcnee,’ being 

. nnd h.i3 been 

. • - -pi — 1. 'lant 

' ■.«>, 

ncc 

.hey 

' ’ ■ . i» i’ 

‘ •an 

• oni 

■ • • . C. 

' . . ■ iwn 

• • • ■ ■ , . fhe 

' ' ■ • lilts 

T 

toesll 


tWfil:, however, that it w hard to expect pMpIc to ondentawh m 

in all its ramifics’iuns, a system whicn emplon language in such a j'ceuii 
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ancient dee<I< ritten *hcAr<M'.' To of heating a docuftient is like talking of seeing a 
sound. 

“ 1 non turn to the anihicnity «>f tl e wont ‘ evidence,* to which I ha\ o nirendy relerreil. 
As I have just «-\id, ’ c» idcncc ' sonietinsca means a fact which sogecsts an infetencc For 
instance, it is conimon fa ss\. — ‘ Recent possession of stolen gootls is evidence of theft, that 
is, the ftet of such possession sciciesN the infeien«« of theft At othc times, and I think 
more freonenth. • eridenee ’ means nhat a nitness actnally ssys m Court, or that which he 
proilwees j'or instance, n<> t ... .^i . r 

irill not «ay the attention, ‘ . ■ • 

attempt to desnilie the ar • 

and obvious distinction hs* 

serving that it iiiodiii.sM the efTitt of pjving a double meanme tc< every expression into which 
the won! * evidence' i« introduced ‘ fVcnnislantial evidence,’ ‘hears.xv evidence,’ ‘direct 
evidence,’ ' piunAiv eTider«.e,* ' bcNt evidence * have each two aets ot mcaninin, and the result 
is, that it ts almost impossible to arrive at a clear and comprehensve knowlwgi* of the whole 
subject, or sec how its vanou* parts are reJate<l to each Other, without an amount of study, 
thought, and practical acquaintance with the actnal working of the rules of evidence which 
few people are tn a x*oaition to bestow upon the subject. 

** 1 may appear to he detaining the Council unduly upon merely verbal t)uestions. but 


“ I shall now proceed to desenbo shortlv the principles on which the Draft Dill of the 
Committee has been framed In the first place; we thought it necessary to fix the sense 
in which the fundamental terms of the subject should be understood, and for that purpose 
we derma ‘ fact,’ ‘ evidence,’ ‘ proof.’ ‘ proved,’ and some others as to which I will content 
myself with n reference to the report. It seemed to us that the remainder of the subject 
would fall under the following general heads 

(1) the relevancv of fact to the issues to bo proved ; 

(2) the proof of facta according to their virtue by oral, documentary, or material 

evidence ; 

(1) the production of evidence in Court ; 

(4) the duties of the Court, and tbe effect of mistaken admission or rej'ectioa of evi- 

denev. 

“ These heads would, we think, b* found to enibcate. and to Arrange in their natural 
order, all the subjects treated of bv Enrii«h text-wntew and Judges under tbe general head 
of the Law of Ev jd<^c<*. I uill say a few wonJs on their relation to each other, and of each 
of them in turn. 
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Feooda’i opmtons, or asserting the truth of h>s fids. I em concerned mereJy 
relevance 

“ ‘She (Mary) wjw knotro lo have been weary of her hosband, and anxious to get nd 
of him ’ 

“ (Dy our draft, facta irhtch show motive ai« relovanb )” 

“ ‘The difliculty and the means of disposing of him had been discussed in her presence 
and she had herself suggested to Sir James Balfour to kill him.* 

'* (Pacts which show preparation fora fact m issue arc relevant.) 

" 'She hroueht him to the house where he was destroyed ; she was with him t*® ® 
before his death ‘ : 

" (Facts so connected with the facts in issue as to form part of the same transaction *f® 
reievant ) 

" ‘And afterwards threw every difficulty in the way of any examination into the c't 
•cnmstancea of hH end.’ 

“ ‘(Subsequent conduct iirflaenced by any fact in issue w relevant ’) 

“ “i'he Esxi of Pothweli was publicly accused of the inorder.' 

“ (Facts necessary to be known in order lo introduce relevant facts are relevant.) 

“She kept him close at hei side, she would not allow him to 

d himsrlf 

* . ' . 1. because 

waring. 

“ (Subsequent conduct influenced by any favt in Issue is relevant ) 

“ ‘A few weeks later, she married Bothspcil, though he bad «« 

her subjects rose in anus against her and took her prisoner, sho refused to an 
be divorced from him.' 

“ (Subsequent couduct. Motive.) 

. ■ f!:o to 

Iters 

■ , •cor’- 
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“ Finally, Mr. Froudr obacrvta : * In her own conwpondence, thouf'U »he denies the 
enme, there la nowhere the clear ring of Innocence which malcca Ua weight felt even when 
the evidence ia weak which supports the words.’ 

“The lettera would be evidence under the aection relating to admlsaions, and Mr. 
Froude’a remark is m nature of a critieiini on them by a proaecuting coitnael. 

“ In Fnglish text-books, so far as my experience goes, these rules and others of the aame 
sort are nowhere pre<cntcil in a compact substantive form. Tliey come in for tho most part, 
aa exceptions to the rule that evidence must be confined to the points in issue. In fact, they 
can be learned only by the practices of the &>utts, though they arc as natuml and lax as 
any rules need l>c. if thej are jirupcrly stated 

“ From the rules which state uh.st facts may be proved, we pass to those which pro- 
senbe the manner in which a relevant fact must be proved Passing over technical matters 
— such as the law relaiine to judicial notice, questions relating to public documents, and 
tho like — the«e rules may be said to be three in number, though, of course, numerous intro- 
ductory rules arc requir^ to adopt for practice ftir.) They are these — 

“1 If a fart is proved by oral evidence, it must be direct ; that is to aay, things seen 
must be deposed to by some one who says he saw them w ith Ins own eyes, things heard by 
soma one who says he heard them with his own ears 

“ 2. Ongmal docuraenu must l>e produced or accounted for befotu any other evidence 
cm be given of their contents 

“ 3. When a contract has been reiluccd to wnting. it must not bo varied by oral avi- 
denee. 



** PoMing over certain matters whi«.h are explained at length in the Bill and report, 
1 come to two matters to which the Committee attach the greatest importance as baring 
peculiar reference to the adiwinistration of justice m India. The first of these rules refers 
to the part taken by the Judee in the examination of witnesses, the second to the effect of 
the improper admusnm or rejection of evidence up«‘n the proceedings in case of appeal. 



u uasw no naa lo leprcseiii me luieicHW vi mo puoiic mucu mute iiisunuiiy 


anything better than carelessness and apathy 


t!te truth and that even criminal 
of private questions between the 
if indeed they are the result of 
a England. 


accordingly. 

“ I hare addressed .vour tord«hip and the Conoci/ at preat length, but not, I think, 
at greater length than the importance of the matter requires. I have only to add that I 
propose to proecetl with the Bill when the Government returns to Cnlcutta, and that I hope 
before that time to receive the enticisms of the Loral Coierrunents up<«n the nieasnre.” 

The Ilon'ble ^Ir Straehey said that, although it was not customary, he should like to 
say ft few words on this oceasuin. The Ilon’ble Mr. Stephen, In irtrodocing a measure not 
long ago for which he was virtually responsible, said that he might be allowed to aay that it 
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nnvthmf he knw to the c 
picked to pieces the wort 
entenng into detsils, he b 
acoustomed to Administer . 
cirouoistsnces of the couotty. 


that could possibly have been rendered to this country. 

The Kon’ble Kr Bobinson said that, after the very full exposition of the 
the Council, which had been civen by learned and Jlon'ble Members, it was not 1“’ • , 

that any useful mnarks should be made by yno whose knowledge of this inlTicate p 
the science of the law was as limited as his. 

He iiierelv endorsed all that the llon’hle Jfr. Strachey had said of the probable b«a* 
which would be conferred by the Bill on the administrators of the law. 

^ . , . , . . , . . ..X .1. „i„vl, he was more 

■ . . be had loaz 

' , irtUtireacd 

' a fell to the 

To his mind the Bill bi»fnro the Connril nmniised to nrovide veiy effeetusllr f£^_J 


The Hon’ bio Mr. Inglis wished to say. bnefly, that he thought 
ilaceci by the llon'ble Mr. Stephen would bo of the very greatest benefit to tn® 'nc«cd 

He did not intend to go into the question as to whetherany of Bs feel 

to *bo teclinieal rules of evidence observ^ in the Couils in under’foi’d 


principle. It has been found necessary to put aside anv of the technica 
observed in the Pngluh Courts, it wasastepin the right direction. 


•St wnypov’ibk'' 
• in tnMfin^ fh' 
out this eocnif 
.ilescf EviJe”''^ 


of the Tiswe 


of » 
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iiipnt of this Uct, liy the frovmoos of the proiio^l Dill, which cinpowcrwl s Judge to ask 
sny qiirvotions upon any facts relevant oMirclcrnnt, mt any jKriotl of the trial, would 1* 
frost useful. 


He thought, «l«o. - — t., 

of the Mofussit Courts, • • 

eonduct his ca«e, who. ■ • . • • ' . ■ 

acquire of the Knch«h 1 • * . 

mg questions as to the . _ ■ 

would enable the judee to decide nil questions of the kind at once, by a rtferenee to a short 
.\ct, at his elbow, instead of having ns now, to wade throush volumes of decisions, many 
of « Inch might not be in lus lihrarv' 


M the present time, we had no l.vw of Kvidence (or India Some Judges admitted all 
kinds of CMdence ; others tried to regulate their proceeilings by ao much of the English law 
as they had been able to pick up by a study of some of the many roluminous treatises pub- 
lished on the subject The resuU was a general diversity of practice, and the want of aome 
filed pnnciples which should guide all the Cwurls had lieen long felt. 



this 

simp 

one 

bostt 


The Hon’hle ilr, Stephen felt very nioch eratified at the trims in which Hon’ble Mem- 
bera had been pleiited to speak of the nient of (his Ddl. He could hardJv suppose that His 
Honour was «crious in the siiaucstions be li.id nindc .at the contlu'iun of his speech. 


The Council adjourned toTliurnlay, the Bth tpril 1871. 

WHITI EY STOKES, 
•^ecy. lo Ih* Colt, oj India. 

C VI cum \, 

T/ie 31sf J/nrrA 1871 


.iliSTJi-iCT o/ Mr Proceedingt of lh« Conneil Gonmor-Oeyvrut of India, awmiltd for 
tie pxrivMe of mating Lait* and ilc;;«fa(ioiU endcr lA« proriaiona of the .let of Parliament, 
2» A- 25 Pic., rap. '.7. 

Tlie Council met at Government Hoase on Friday, the 8th December 1871. 
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pRKEjrT : 

Hi’ Fxcellency the Viceroy and Guvemor>Cerieral ol ImUa, K.i*., a. it s I . fretiding 
TT — »t,i. T.i._ 04— -1 — j tyi-f Hon’bleJ. F. T). Indi’. 

, I The Hon’ble W. Robinson, c.s.l 

I The Hon’blf F. 8. t!Ihapmsn 
I The Hon’ble R, Rtewait. 

The Hon’ble J. B- BtiUeii Smith. 


SUNDRY BILLS- 

The Hon’ble Mr Stephen also moved that the Hon’ble Messrs, Chapman. Stewart oQil 
Dullen Stuith, be added to the Select Oomirtittee^ on the following BiUs:— 


To dedne and amend the t«iw ot Evidence, 



The nest Bill, to which ho had to refer, was the Evidence Bill Heneedpot^y®°y*^j*)^ 
more about jt than that it was under the^eonsidemtion cHlie Committee^ hadeveited# 
' ' sent fof 


The Council adjourned to Friday, the 15fli Dercnib''r IRTl. 

TT. S. C^JN^TNOHA.^f, 

toy. 


The 8rb Dtetnvbcr 1R71 


' ‘for ruling laws and nerp.M''^- 


SECOND REPORT OF THE SELECT COMMITTEE. 


(neCjM/fro//fi<fw.Frfcn»«ryI7«.187r./’«rir.r.PL) ^ 

The foltowim: Report of n ’Select Committee toirether w ifh the Fill ” mal mfi 

was nrt-rn'e.l to the Ooundl of the Coiemor-OeBeral of India for the purpo 
Uws nrJ Rrgijlaliuns on the 3f«h January IR72:— 



AriENDlX i\A. 


Stfond Iiepo^t ef the StJett Commtiltt, 

UV. the «mlfT9ign«J. tfio SfMnbor* of thr ^Icct Comrailteo of tfie CoiinoH of the Got* 


cmor Gfn'Tftl of Intlii for llir purpose of fnahinc LnwR 
rtUllon from Mft-iln B.rrli neaolfttioin. to which the Indian Fvidenco Bill was 

t«r» »nl A<)Tn<»tM Romb«T. rcferrc'l, hive fhi* honour to report that wo have considered 

dated «h Aii*u«t l<ri. tlio Rill and the pipers notcl in the margin. 

rrtm uffldatlnjr VmUiT tii .... . . . ' . 

Chief CiMnfDixiAnrr <'i«rc, ■ '' c iisie niKlo <ouir altcrntions in the arrange* 

So^*l*.^d»te<l ith October i«TI, mcnl of the Rill 
From certain pleidcn of the 2 Wc have oiliitted (he definitions of “proof” and 

}ti«h Oui^, itominF. dated 4th " nionil certainty ” And the arcfions relating to inferences 
***Froin (jscutina 8ocret»r» to drawn by the Court as being suitable rather for a trea. 

Chief Comml-a oner of «^rf. t'SC than an \cl. 

■ls7i*aridencTiiin4»^ October \\e have omitted the proMsions Tclitin? to mate- 

Fmni Chief '”eri*tarj to evidence. Mid have giiena new and simpler deGnition 

noTerntoent Fort saini (icorRe, of tho difference between primary and recondary evidence. 
HTl.^sndenchinre*.! .1 We have provided that tho ^ct shall apply to all 

From F. j Fervnaaon, Ev] judicial pnx-eedings, but not to affidavits presented to any 
.e?!®'*.'*' Court or officer, nor to proce^ings in arb'trafion. 
diled Sth I’ccemher 1S7I, for. 

wtrdiog raemorUI from ttirrii ^ A* to the effect o( an admission by One of several 

teesani Adrocittt, llighCoiirt, persom Jointly tried for an offence, wc have omitted sec* 

FromXeretJi'T t« ch(«f Com. dons 1^ and 12) of tb« Ougtn.tl BiJ) Instead of these, wo 

miMioQer. Lcntrai IViTiuccs, have provided that when two or more persons are on their 

S'*. ’iV,*. ds'cd bth Occctniirr trial for the eame offence at tho same time, end an admis. 

‘‘ttt.m. vrhyb ofher. o! 

tho Govemmctit of Dental, No the accused besides himscu. it may bo taken into coasideia* 
smi, dated i3th uccenber Uon by the Couit against all tho persons whom it affects 

^^L^«nori*Mnrra'MrUin tnent. *}- We have re-drawn Chapter VX, as to the eselusion 
here ot the Mtdret lUr. dsted of oral by documentary evidence, so as to make the sections 
Itth Dee«iab«M«*l more distinct and complete. We believe that they new 

Rpiescal (be English law on the subject freed from certsm 
rednementa which would not be suitable for this country. 


sufficiently dispose of the matter of presumptions We have rxonsidered this subject with 
attention, and have prosided for it as follows: 

Rome prcsuniptiuns have tho effect of layint; the burden of proof on p.irtlcular persons 
in particular eases. Theso we have dealt with in sections 10^ to III of the new Bill. 

A conclusive presumption is a dhvctivn hy the law that the esistence of one fact shall, in 
all cases, bo inferred from proof wf another. This wo have provided for m sections 
112 and 113. 

We hare substituted the term ‘ cuncfusive proof ’in tbeso instances for that of ' neces* 
sary inference,’ which was employed for the sa>Dc paipone in the first draft of the Bill 


deal at its discretion. 

We have provided in the Chapter on the Buiden of Proof that a Kolification in the 
Cjieffe thvt a temtor)- has been ceded to a Ilative State shall be cuuclusive proof of a 
valid cession at the date mentioned in the notification. The object of this section is to set 
at rest questions which, ns we arc informed, bivve arisen on this subject. 

Tlie subject of pr*s<imptions as to documents is a vety special matter, and appears to 
us to belong to the subject of doenmentary evidence, under wnlcb head we have placed it in 
(^apter V. 



8. Tlie Oiaptcr on Orths ha* been omitted a* Ihty form Ihe subject of a separate Bill 
now under discussion 
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We also rccoiumenci the omiesioo oC«t>ction* HI to 145 of the old draft, as toques* 
tions to credit asked hy barristers or pleaders, aiidthesabstifutionof provisions shoadns the 
nrinciples by irhich tbe asking of aoeb questioos, should be regulated, snd empouenne the 
Court, if any eucTi question is improperly B«ked, to report the circumstance to the authonty 
to which the person asking it is subject. 


ini as now drawn makes tbia clear. 


12 Subject to these amendments we cecoinmend tbat the Bill be ps’sed, hut we aho 
recommend that the amended Bill be published in the ^tzede, and that this rcifott be not 
taken into consideration for a month from the date of ifs pnhJicivtion. 

J. F. STEPHEN. 

J. STBACREY. 

.T. F. n INOtlS. 

W. r.OBINSON. 

F. S. CHAPJWN. 

Ft STEttABT. 

J. B. UnJEN'^MITn. 

PAa 3firA /anvari/ IS12 f. B. COCKEBKLL 


Al^STn4CT of the Prot-Hdinijj of rte fowfilof the aottroor-Otneralcf Jndtn, ^7 

lie purpoaeof otalino L/ji- 1 ond Peijnlofion^ under the Pn/ristoit^oflfieAcl of rori'f » 
24 .f 2.5 Tic., cap d 

The Council met at fiocemnienl Hoo«e on Tuesday, the lOth January 1672. 


PBE9V.KT • 

The Hon’ble John Strnchey, .Senior Member of the Council of the GoTemot'Cenetal of 
India, pre«dir<?. 

Ills Honour the Licotrn.snt-Coremor of Eeng^l. 

Tlie Ron’hle \\\ Bobinson. C s.l 
•nie Ifoti*ble F. S Oiapman. 

The P. Sttwart. 

The Hon’ble .T. B. Bul’m 
Tlie non’IdeF'. B.Cockeiell. 



INDI EVIDENCE BIBB. 
The Hoo'hle Mr. Stephen then pivsentc/i the ae 


ArrEKDIX AA. 


yo'.» 


In fhc Report of tli^ O'fnnsiKre. Tfie alteration* *thieh tl.oCVmmiffee rccommendeil moiiW 
be«fcn when the Uejwrl wa* publpliDl lie prn|M>*rd tiint the Rill should he htfore the 
Committee (fit a ir.i^onaJih* time, ami that it ahoiiM !>e finally auhmif fed to the Conntil 
four or five wcek'> after the puhhentton of the Report. 

The Couned ndjnurnwf to Tue»div, the I3th rchnnrv 1872 

11 S. 

Catet TT», Offg. Scry tolht founeil of the Omr.-Gen/. 

TJir /a»*Mr»/ 1R72 forinrti ihg find liegiiMiovr. 


d R.^rP-lCT* r/ the Proeeeding* of the CoHnnl nf the Gorrrnor-Ctnerfil o/ Inrfln, for 

t^e ptir^vue of fn7l'i»7 Tjiire ttnd I!rgvhlton$ nttdtr the iirotttions of l^e Act of T'rtrh'omr) t, 

2i A- 2% r«r..ei;i. r.7 

Tlie Conned met at Gorerrmient llmwon Tnecilay, the 12t}i 3farch JS72. 


PnrarvT* 

His Escelleney the Vi* eroy and Govemw-Ceneral of Intlin, k.t , prrstrfifij. 
Ill* Honour the laeutenant-fioxernor of Bengal. 

Ill* Eacellenuy the Commar'Ier-m-Cliief, o.c.b , n c.*.i. 


The Hon’hle John Strachey. 

The Hon'btc J. Fitrfahie* Stephen, q r. 
The Hon’ble B. H. Fills 
Sraj.-Gen? the Ifon, H W. N’orman, '■.n 
The Hon’ hie 1 F P. InglP 


The Ilon’ble W. Robin'on, rs I. 
(The tion'bfc F. S. Cf'apman. 
The llon’ble R. Stewart, 

The Hon’bte -T. R. Bnllen Smith 
Tlie llon’We T. R. Cockerell 


INDIAN EVIDENCE BILL. 

The Hon’ble Hr Stephen aUo mored that the Report of the Select Committee on the 
Bill to define and amend (he Law of Evidence be taken into consideration. He said : 


addressed them on the subject, 

“ After a very full and careful consideration of its various details, the Bill was 
published la (be Gazelle and forwarded to the Local Governments for opinion. It was 
carefully reconsidered in Committee after the return of the Government to Calcutta. 

Ti .VI 1 . , _ .V. /> .... .* .v — _ .V . _ — 4 _• -pcounl 

ed for 

with two peculiarly valuable papers 
and the other in the form of a letter 

: ' of* the High Courts, except (he 

he Bill, but took exception to two 
> Calcatta announced its intention 

' of Madras and Allahabad have, 

■ ■ I ■ * them for many months I pre. 


complete in essential respects. 
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“ Upon this point, I would specially refer to the valuable papers already referred to 
which have been received from Madras. It is impossible, in reading them, not to see 
that their authors do not hhe the Bill, ^ey find every fault they can with it, soraetimes 

coming to very ~ ' ' ‘ — »• j- - * •- - » — 1 ? •. »• ._i — .l <i.„ 

Bill had been 
in question has 
entitled to sa. 
tion of iit lea" 
given the mat 

few remarks as I go on. J refer to them now fof the sake of showing the importance of 
the opinions which I am about to read. 

“ The letter of the Jladr^s Government aays : — - 

* It is both advisable and possible so to codify (he Law of Evidence as to present nithin the hmiti 
of a single enactment a treatise upon that law practtcallyaotlicient for ordinary pnrpOBes.’ 

and it then adds s — 

* The Draft Bill m its scheme and general arrangement appears to fnmish an adequate ontlmc of 
such a Code 

but it 13 observed that the Bill ‘ in its present slalti is far from complete.' 

“ Mr Norton erpresses the same opinion at greater length, and each of th^e 
authorities agrees m the statement that tho Bill is only a skeleton, which will have to w 
completed by a greater number of judicial deciaioos. 

" Mr Norton criticises the Bill, section by section, and in order to show how fuKy 
he has done so, he observes^— 

* t J .. I... Rref tnd othrr tfXi- 

•I ; vitli 

1 , . • se«t» 

, , . . a mthe 


He could hardly, I think, have submitted it to a more searching test, Further on 
he observes— 

‘ The process by which this BiU bat been, in the maW. bmlt op, appears to me to ^ 

following 3Ir. Pitt Taylor’s work ou Evidence, and arbitrarily selectins certain sertions t-t portions 
tcctions.' 

*' He then criticises the Bill in detail, and concludes by saying— 

* Sueh are the observations that have occurred to me m the most eartfnl itndy 1 *^,,-0 

and 1 think that, with tome omunons. a bttlerc.*traBgetBeM here and there, and consni'rsw 

and enlargement, it promises to prove a great step in advance and 

codified l.vw of evidence, and likely to afford very valuablo^aid and faeihties to the Mefo* P” 
and aU eoaeemed, in tho practice of the {aw in t£c gfcfusaii ’ 

• -•*— s,but rt 

nil much 

^®*7 olnerva- 

too sp.s TV much 

■ I wiJl 

. . "k any- 

itled to 
I pages, 
brought 
u«t and 
the Bill, 

arc tho following — 

“ 1.— Its provisions as to t'lc cSect of judgmenta are ‘ meagre. 

*‘ 2 — It does not deal fully enough with the subject of presamptiorw. 

“ He also suggests slight additions to, or enlargements upon, 
eubonlinalo importance, which 1 will not trouble tho Council by rcivmn,. - 

. , T. II < far from com 
.pet of presump- 

, mpletenes*. 

"Theehargoof incompleteness, then, 'comes to this, that the point* 

. . " T . v wonlsonthe^'^ 

. . ■ml.locs.lcal-ilbej^ 

r/Jbulef 

■ . ■ ■ . .rvv 
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speech which 1 nm now ninkinc i*i crnnixwed of wonU nrliitrnnly chosen out of the die- 
tionary. I covilt! hanUy mention an) KngWi Uw-t>nok in common use. which is, or 
eren pirfemis to l>e. much more than « Itrjre tndec, made up of extracts from cases strung 
lojjether with little repanl to nnj other than a seryauper/ieiaj fimetionary arranpernent of 
the subject-matter There m nlnaji* wmie one liooh njiieh is in jmssession of the field nt n 
given moment. l>eeau»e it is moie eomplelr than Ms rivals, and haa the latest cases and 
statutes entered up m it This position at iirescnl w occupied by Mr. Taylor’s book, ns it 
was occupied before lits time h% tlilhert. l’hiUi|>s. Slafkie. and others ; and as analogous 

P ositions are occupied, in relation to other aubjeet*. fiy /fii«<(f{ on Criinrs. Tliiffrn on 
'fending and other worWa known to all law\ets To say, however, that the Bill now 
liefore the Council consists of hits taken from Taylor, and eapecinily of hits token ' atbi- 
tranly.' i< altogether ineorn'cf fn the first place, the arrangement of the Bill, and the 
general concept ion of the •nibjeef on which (hat arrangement is based, nap altogether unlike 
anything in Tailor or in anvother tevt-booksoii the aubjeet with which I ant acquainted. 
Kowhere in Taylor, nor in ilr Xnrion’a own l>ook on the subject, will he found any re- 


tion standswhere it does * Upon (he question of completeness, however, 1 will make this 
remark . T assert that every prtneiple applicable to the circumstances of British India 
which Is contained in the 1508 royal octavo yiages of Tnylor o» ^ndrnre, i« contained in 
the 167 sections of this Bill . I also assert that the Bill has been carefully compared lec- 
tion by section with the last eilition of Mr. Norton’a work upon Evidence, and that ft 
disposes fully of every' sut.jeet of which Mr. Norton treat* 


" A« to the specific instances of incompleteness which are alleged ogamst the Bill, 
two only are of nny* importance, and upon each of them I will say a few words 

“The Rest is that the Cliapter on Judgments w meagre. Mv answer is, that itmay 
appear meagre to those who take theirnotions of the Law of^ Evidence^ (rom^worka hke 


same head 1 might give many illustrations of this; but the Law of Evidenee, I think, 
supplies more glaring illustrations than any other department of K\v. 


words. 

“ The second section of the Code of Civil Procedure enacts that 

‘ The Ovil Courts shall not take* coniizance o( say suit broucht on a eaase of action which shall 
hare born hrard and determined by a Court of competent jurisdiction Ui a former suit between the 
tame parties, or between parties under whom they elaim.' 

“ The Code of Cntninal Procedure enacts that a man shall not be tried sgain after he 

!■.„ t -..-J r. i__ .< e— .... j-<c- i. j todc. 

■ ' ' * *ty of ^ 

ijj the 


. ii , o tue 

cnticum is, that the authors of the two Codmn question were quite right in considering 
the matter as essentially e •-*' - 
deneo than the thousand • ■ 

are, for instance, eases in • 

would be a enme. Ha • 
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the existence of & previous judgment. 

“ The only questions connected with judgments, which do appear to roe to form 
partoi the Law oi Evidencepropeilysocalled, are dealt within sections 40 — 14 of the Bill 
These sections provide for the cases in which the fact that a Court has decided as to a 
given matter of fact relevant to the issue may be proved for the purpose of showing that 
that fact exists This, no doubt, is a branch of the Law of Evidence, and the provisions 
referred to dispose of it fully. 


general principle on which 

aumpUona ia one of some degree of general) ' ' ' ' -* *•’ *1-" 

part of Continental lawyers to try to fra 
which would spare Judges the trouble of )udg 
their own experience and common sense * . 

value and import of a particular proved fact ‘ 

in number and were arranged m a variety of ' ' 

and presumptions which were irrebuttable: . " 

)Uris, and Prouumnhones /ceti. There were a 

evidence ; so much in the way of presumption and so much evidence was full proel, a 
little less was half.full, and so on. ^raps of this theory have found their way mto 
English law, where they produce a very incongruous and unfortunate effect, and give me 


law to which It properly belongs. 

“ I will not weary the Council by going into all the details of the 
could With perfect case, if it would not take too long, answer specifically the 
of the hladras Government on this matter. That Govermnent says — ^ 

‘Sectioiii 102— 4 coatam three losUncra of pretniuptions. selected from a ®**®f*®M ?i*«,rr5d 
of Endence which 10 Taylor's fiUs lit sections. It u difficult to see why any thoull oe 
when so few arc chosen-' 

“ In general terms the answer is this ; large parts of IMr^TayJor's chapter 
topics which have nothing to do with the I 
importance are all included in the Bill , 

first draft, and they fall under these he ' . 

expedient to provide that one fact shall be ^ ,iy,^ 

vious reasons— tiie inference of legitimacy from marriage la a good instance » 

There are several cases in which Courts would be at a loss as to the ^ Aflcr 

ought to take under certain circumstances without a distinct rule of I?'**.'! . . jj,*n b 
what length of absence unaccounted for, for instance, may it be presumed m tichl 

j..,» » »r'U. _ 1 . •. ,u., - tc *«/..♦!.» T,Y,mr,<if ObviOUSiy. '1, 

rule is ® pent M"”* 
• lurden of Proof, and I 
of the Hill provide 

XoffhvH.lIfbo 

3f doubt. Itfsinlh* 

• in. The Cburt may presume theeiisteoce of any fact which It think* likely 

.1 — hninaB condoet and pooiw • • 


The Court may presume — 

(a) that a man who i« in po<*<'*noa of •lalen good* ' 
recciTol the gixol* knowinj them to be itolen. ttole** heron i 


l after the theft it rlUirf 
Hint for hi* po»wi«ion ' 


jhe thief 


APPENDIX Aa. 


973 


(«) that jQilifial and ofTcial affa have br«i nrf^UrlT prrfomfil . 

If) that thf ronmon coura'' of buamraahaa Loos folloani in partioufarraart,- 
(j) that oralniro irhnh ooaM favand 19 not, proilcKoil. wouM, if producnlt fKi unfarouralila to thr 
prrsoa vho « ithhoUs it , 

(A> that |{ a man r^f^ar< tn aniirrTaqar<tum which he ia not comjvllrd toanawer h^ Un 
the anawer, if pivcn. aouU be untaTourablctohim s 

(0 that whm a document rrcat>ni> an obtigatioii la m the hands of the obtjgor. the obligation haa 
beta discharged 

Bat the Court shall al«o hare regard to toeh facts as the folio* inp. in considering whether such 
marfms do or do not arply to the particular cate bcfoie them — 

At to iBustration (a)— A shop-Leeprr haa in hiatillamarkcd rupee toon after ituatalolcn and cannot 
account for its possession sprctficailp hut is rontmaalf^ rrcciring rup> cs m the course of hix 

business. 


As toiJlustraiiou a personof thebighcst character, is tried for causing a a'an'a death b}' an 

act of negligence in arcangmg Certain machmeiy. O, a person of c<iuaUy good character irbo 
also took part in the arrangement, desenbea precisety what seas done, and admits and explains 
tbn comrnon cacelessnets of A and himaetf , 

Aa to illustration (&) — A crime is commitlcd by several persons. .4,i7andC,threeDftheenihi'nats,are 
captaredoei the spot and kept opart from each other. Each gires an accocuit of the cninc 
implicatme Di and the accoantecoitohorate each other msuch a manner as to render previous 
concert bisbly improbable . 

As to illustration (e)— d, the drawer of a bill of exchange, was a man of business, B.the acceptor, 
was a young and ignorant person, completely under A'» infiurnre t 

As to illustration (dl— It it proved that# mcr tan in a certain eonrie five years ago, but it is known 
that there have been doMs since that time which night change Its course : 

As to Illustration C()~A judicial act the regularity of which is in question, w-ss performed under 
e^ptional cireumstanees 

AttoHlosteatioQf/I^Theqaestroftis.irhetberalctterrasreeeired Itisshewn tohavebeea posted 
hnt the usual course of the post was interrupted by disturbances . 

As to illuitcation (y1~A mtn r< fused topTodueeudoeument which would bear on a eontrset of small 
unportanee on which he is sued, hut wluch might also injnre the feelings and reputation of his 
laffliiy 

At to illustration (A)— A man refaieatoaosweraquestiou which ha is not conpeUed hy law to answer 
bat Che answer to <( might cause losa to turn to matters nnconsreted with (ha matter fa relatton 
to which It IS asked : 

As to illustration (0— A bond lampoaacasionoftlicobhgor.butthG eircumstances nf the ease are sucli 
that he may have atolen it.” 


“ As I have already observed, Z du not wish fc troubte the Council with teohnicahtics ; 
blit I ho{>e this erplitnxtK/n mil ahon that tbU i>vrt of the Bill, at all oi'cnts, is not incooi* 
plate. )- 
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of » party Jof)ipj>rocMy5ini?aiiW<}Upnt to » fact in iwuc< and is »o rcJcrnnt untlef section 8 ; 
(4) It Is a tact which m if «elf renders a fact in isaae highly probabli^ and is tliereforo relevant 
under section 11. This fact, therefore, is relerani under no Jess than four sf’cthns. each of 
which would admit a great number of facta which would not bo admittetl by the other sec- 
tions Indeni, the lititiideof tlio deflnitionof rclerancv trill be best appieciated by nega- 
tiving the conditions which the Act impoaea. fiunpose that jou aro able to n«aert of a fact 
that tt is neither Itself tn issue, nor forms part of the same (ransaefion, nor is its occasion, 
cause or etfect, immediate or otherwise, that It ahowB no niotiro or preparation for it;that 
it ia no part of the previoua or subsequent conduct of anv person connected with the matter 
in question : that it does not erplam or introduce any fact which la soconnected with the 
matter in question, or rebut or support any infcrenec suggested thereby, or establish 
the identity of any person or thing connected with it,orlivthe time of any event the 
time of which is important , that it la not incunaistcnt with any relevant fact or (acts in 
issue ; and that, neither hj itself, nor m connection with other facts, does it mako any 
such fact highly probaiile — if all these negatives can be aflirmed, I think wc may say, 
without much risk of error, that the one fact has nothing to do with the other, and may 
be regarded as irrelevant, 

“ I now come to a matter which baa excited a good deal of discussion, though 
it relates to a subordinate and not very important part of the Bill— that which concerns 
the exammstion of witnesses by counsel. The Bill as originally drawn piovidcd, in 
substance, that no person should be asked a question which reflected on his character, 
as to matters irrelevant to the case before the Court without written instructions •, that if 
the Court considered the question improper, it might teouire the prixluction of the 
instructions; and that the giving of such instructions should be an act of defamation, 
subject, o! course, to the various rules ntmut defamation laid down in the Penal Ccxie. 
To ask sueli questions without instructions was to be a contempt of Court m the 
person asking them, but was not to lie defamation. 

“This proposal caused a great deal of cnticisiu. and in particular produced 
memorials from the B-m of the three Presidencies It was also objected to by most of 
the liocal Covernments to whom the Bill a*as refctrwl for opinion. Some of the 
objections made to the proposal, were. I thought, well founded. It was pointed out, 
in the first place, that the difficulty of obtaining the written instructions would be 
practically inaupernble . m the next place, that the Kative Bar throuchout the country 
were already subject tn forms of discipline which were practically sufficient j and, in 
the third place— and perhaps this was the most important argument of all — that, 
in this country, the adminiitration of justice Is earned on under so many diffienUiea 
and is so frequentlv abused to puiposes of the worst kind, that it is of tho greatest 
importance that the charnclers of witnesses should be ©pen to full inquiry. These 
reasons satisfied the committee, and mvself amongst the rest, that the sections 
proposed would be inexpedient, and others have accurdinely been substituted for them 
which 1 think will m practice be found sufficient The 8ub«litufcd sections are as follows 

‘ 140. When a witness is croi«-es»nun«l, fie may, in addition to the question berembefore rcferrrd 
to, bo asked any qaestions which tend . 

(1) to test his veracity; 

(2J to discover who he is and what is his position, in bfew or 

(1) to shake his credit by injuring his character, aitbough the answer to sucli questions mighl tend 
directly or indirectly to cmninstc h/ni, or might expoee, or tend directly or indirectly to eipoeo 
him to a penalty or fortcitnie. 

147. If any such questton relates to a matter letMant to tho euit or prociedmg, tho proTisions of 
•ecUon 132 shall apply thereto. 

143. IE any such question relates to a matter not reloTaat to the suit or proceeding .except la so far 
at It affects the credit of the witni-ss by injuring his character, tbe Oovrt shall decido whether or not the 
witness shall bo compelled to answer it, and may, if it thinks fit, warn the witness that he is not obliged 
to answer it. In caerciiing its discretion, tbe Coart ehall hare regard to the following considerations 

(1) Such questions are proper if they ate of each a nature that the truth of the imputation conveyed 
them woaldsenoasJy affect Ihoopiohm of the Court a* to tbocredibihfy of the witneseoa the 
matter to which he testifies, 

»2} Such qaestions are improper if the faiputatson which they convey relates to matters to remoto in 
time, or of snch a character that tho truth of tho imputation woaU not affect, or weald affect 
in a flight degree, the cpuiioa of the Coart as to tbe credibility of the witness on the matter to 
which he testifies. 


149. Ko auch question ia referred to in section 14S nnght to bo asked, unless the person ^k. 
ing it has traaonahie gronods for thinking that tbe iiopntatiOQ which it ronveys ia sreU-foaqJed. 
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lUtutnflioiit, 

(a) A Barnrter is inslracted »n attomty ta t*1u1 that an iniportant witness « a daeoit. This 
is a reasonabie groand for asking t^switaess vbetherhe is a dacoit. 

(&) ApleaderisinformedhyapMSoaJnCotirttIjataBiojportsnt wjtoessisa daooit. Tlieiafonnanf, 
on being questioned by the pleader.'gjres satisfactory reasons for bis statement. This is a rtMOBihl 
ground for asking the wvtoe ea whether ac xs a daewt 

(e) Awitness.ofwhotanothiog whatevens iAown, is asied at random whether he is a daewt 
There are here no reasonabW grounds for the (jnestion. 

(d) A witness, of whom notlupg wbateTCi is hsowii, bemg qnestioned as totis mode of life and meimi 
of hring. gives unsatisfactory answera Thta may be a reasonable ground for asking him if be isa dseoih 
160. If the Court is of opinion that any aodt question was asked without reasonable grounds, it msy, 
if it was asked by any hamster, pleader, vaki), or attorney, report the eircnnstances of the esse to the 
High Court or other authority to wbicit soch batnstec, pfeader. rakii. or attorney is subject m the 
eserrise of his profession 

151. Ths Court may forbid a&y queatUAS or inquiries whieh it regards as indecent or scaodsloDE. 
although Bocb questions or uiqnincs may baveiome bearing <hi the questions hdore the Court, unless they 
relate to facts in issue, or to matters necessary to beknoni in order todeterinuie whether ornot thefsets 
in usne existed. 

153. The Court shall forbid any question which appears to it to be intended to msuIC or annoy, or 
which, although proper in itself, appears to the Court nemlessly oScnsiTe la form ’ 


none of "tKe lodiet lo question have made any (nrtbtt retBarCs on the Bill «mec H kp* 
ponied in the Guselfe, m jt« amended foim, about a month 


menjonals. The one sent in by the Calcutta Bar was for the most pirt proper, thoagh 
It contained passajses which I think might a» well have been omittca. The roemonsl o 
the Bomb^ Barristers contains similar passages, oipresed more fully and Its' 
ately, and t shall accordingly confine myself to noticing such of tJicir reoiarlis es appear 
to me to desme notice. 

" 1 may observe, in the fitat place, in general, that I have read In the 
and in these memorials much that can only mean that I individually 'vaj arluited i 
drawing th« Bill by hostility to the Bar , indeed, the Bombay memoiial says, m ?o 
words, that reninrk'a made by one member (meaning, I suppose, me) ’it Council appcM 
contcmplato the extinction of the profession of a Barcister-at-Inw ia India In 
of this Burjaising statement, they quote, as ^ing ‘ open to no other construction, 
lollowmg words from the report oJ the Select Committee: — 

“The English system, under which the Bench and the Bar act together »» 

respective parts independently, and the profcssioiial ©igaa'islion on which it rests, wc®* 
yet exist m this country, and wiUsot fora very long course of tuns bo introduced. 

“ Before 1 made the remarks which this suggests, let me ask your 
^uncil whet^r a charge that I, of all people, wiah for the extinction of the , „l 




: . PCRCWI. will adniit. 

■■ ■■ • • dcfincil. Tlien-Biedy 

as to some extent inupnronriafe, but for merely proposing It, for 

of the evil igsinst wbkh it ww directed, I am charged with wishing 


the ^xistince 

tiognuh ray 


in profession. 
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“The rca! meaning of the etiire^«ions m the report (for which I am fully re^pouible) 
was, I thmh. so plain, that I cannot nmierstatij how the memorialists can hare ascribed 
to them a sense which I think they eonM oerer s*i2ge4t to any fair mind. The report 
said 

.**Tbe Eaybth tTatem. sniir vlurh iha Dench and tbe Bar act tontber and play their 
rrtpeetrTe parti istdr^odmllr. and th* prefe«K>ital organization on which it rests, does not as 
yet exi< in this wnnlrr, and will not tor a reiy loag eoone ot time be iatrwlncei'* 

** “ Ves, say the memorial. «‘a, H <l<x*s exist, to wit, in the PTrsidency towns.’ This is 
as much as if the water-works of Calcutta were teferr^ to, to contradict a statement that 
India IS wrefclnHlly suppliM with dnnkms-waier. 1 make a statement about an Empire 
as Isrce a< Europe without Hussia. and am told that it is incorrect, because there are 
three Encli'h Courts, and three knots of, perhap*. a dozen or so English B.smsters, to be 
found at towns which are in the nature of Enclish setUementa The reason why the 
statemeat cornpUmed of wa« not qualified by exceptinc these towns and Courts was simply 
that the exception was not important enough to te stated. It would, indeed, hare 
been matter of great indifTerenee to me. personally, whether the Bill extended to the High 
Courts sitting on the onginsl side or not. It is a'mistako to make exceptions withouf'a 

necessity for them . bat t‘ * •• -« — •— -« -« — « > -j — « ’J 

towns IS one of eera* httl ■ ■ .1 ' • ■ . . 

lies in the effect which it ■ • • • « .... 

at large It is framed in .... • , , 

officers, by pirins them a short and clear view of a aubject which has been converted into 
a sort of professional inysterj-. the know ledge ot which was confined to a knot of persons 
specially initiated in it. Now, as regards the Mofuosil, 1 repe.at the expressions complain, 
ed of. I assert that they are ahsolntcly true, and atate a fact notonons to esery one. 
I say that, throughout India generally, nothing like the English STStem under which the 
Bench and Bar act tog"**— "*••• •*■• • -s— - — »»'s» 

or can for a lenqth of t • ■ i • • . ■ . 

nature of that aysten • . . . 

itantuUy one body. ' • • •’ ■ 

Bamsten look forward ts to become Judges. 

That IS nut the i.ase m India, nor anything like ic The great mass of Indian 
Judges are not, and never haie been. lawyers at all. the great mass of Indian lawyers 
hare no chance or expectation of becoming Judges, and many of them bare no wish to do 
so. Even in the Fresidenc) towns, the whole organixativn ot the profession differ* from 
that of England in ways n hieh I do oot think it neccsoary to refer to. but which are of 
great importance. I may. however, observe that the position of an English Hamster 
who practises in the Mofussil, whether he is habitually resident in the Fresideney town 
or not, IS altoge'her diflen.nt from that of an English Jkarrister m hi« ordinary practice 
In England An English B-imster on circuit, and'eren at the Quarter Sesaions, is subiect 
to a whole sene* of professional restraints and professional rules which tin not, and 
cannot, apply to practice in the Moiusail In thi* country. He acta under the eyes of a 
public which takes greit interest in his proceeshngs. and puls a powerful check upon 
him. He practises in important eases before Judge* whom he feels and knows to be his 
professional superioia, ana to whom he is ao-ustomed to defer No one of these remarks 
applies to ft Barrister from a Presidency practising in the Mufuosil. The results of this 
state of th'ngs must be matter of opimoti. It is impossible to discuss the subject m 
detaU. Tlie Bombay and Calcutta memorialists consider it eminently s.atisfactory ; let 
US hope they are right. My opinion, sd course, is formed upon grounds which it is not 
very ea«y to assign, ami, as it can be of JiItJc importance, I shall not express it. In any 
case this Bill can do no harm 

“ Passing, howeaer, from Hie case of EnelisK Bamstera to the case of pleaders and 
vakils and the Courts before which they practise. 1 would appeal to every one who has 
experience of the subject, whether the observations referrea to ate not strictly true, and 
whether the m.ain provision founded upon it there— the provision which empowers the 
Court to ask what questions it pleases — is not essential to the administration of justice 
here. In saying that the Bench and the Bar in England play their respective parts in* 


themselves relevant to the matter in issue, but mar lead to’somrthing that is, and it is in 
order to arm judges with express authority to do tins that section IW. which has been eo 
much objected to, has been framed. 

‘ I have now referred to the main pmnta in the Bill which have been attacked, and 
as 1 fully explain (the principles on which it sra* founded more than a year ago, I have 
only to move that it may be taken info consideration.’ *’ 

W, LE 
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Tlte motion was put and agreed to. 

The flon'ble Mr. Stephen then moved the foJJowinp amendments; — 

That, in section S. instead of the second paragraph, the folloning be snhsfiftiteii:— 

’ , • coad^t 

• • > . ■ibjcqniat 


That, m section fl, line .1, after the woid “ which,*’ insert the words “ support or”. 
That, in the explanation to section 97, instead of the words *’ the rarJument of 
the United Kinffdom of Great Britain, of England, of Scotland, and of Ireland,” the 
following be substituted . — 


That the words ** or in any other rase in which the Court thinks fit to dispense with it” 
he added to the proviso in section fi4> 

ITint the following now sctlion he inserted after section 157 
”158. tthcocveraaystfttmrnt, relevant luidersMtum 32 or 33. *** 

proved either la order to rontradirt or corroborate it, or In order to impeach or coafinn w credit or me 
person hj whom it was made, wtneh might have been proml if that person had bron ealW as a «iMe 
and had denied upon cross-eiaiaraatioa the truth of too matter sug^sted.” 

And that the nunihcrs of the 8ub»ci(ucnt sections be altered aecordingl)'. 
riie motion was put and ngreod to. . • 

His. 

President . ' 

that the ( * 

day. The amendment which IIis Honour intendeilto pioposo was not ot mneti impon* 
anoe . It nns simply to ion off o dead branch of the Bill, namely, section ICO. 

The Ifon’hle' Mr .Stephen said that the section to which Hia Honour 
tennnt.Oovernor reiericd was oiio ot considerable imponance, to whitji great weignt 

attached. He mieht ’aj that the Council ouehl to have had notice of sydi an "» 

ment It was, moreover, a matter which would giio Hie to a great ncai oi ‘ii cn 
Hi» Honour the Lieulenant'Covernor believer) lie was coriecl in 
Council had not had notice until yesterday or the day before that the Bill «a t 
lorward He « oiihl not have asUed. at tb-s stase. tii Im e to mm c ^ subitanlive amen 
meat • his aincnilnient was nieicly to lop irff a dead braneh 

His Etccllenev the President thought that this was a .tiiejtion of great lioportar)«. 
and that notice should hare been given of the intention to move the amendment ^ ^ , 


1^0 Hon’ble Mr Cockerell felt very much inclined had 

' y oiler m™>»" "J" rr,? 

'hhj a dead branch, wbch 
•d a similar areendmcni in 

committee, but had been orcrruled. 


circumstances, iw advisable . 

The llon’ble hir. Stephen aoid that. IooUrr to the great pressure iN" 

Council, he would much rather consent to the amendraent being orougn 
Ihot there should bo an adjourninvat. amend' 

His Honour the Licutcnant-Govemor would express a strong opinion f 
meot was not of sufiicicnt importance to call for an adiournment. pvtorfl 

His Bxeellcney the Bres/denl had not had an opportunity hot he 

of the amendment which IIis Honour the Lieutenant-Governor wis ^^ jfon bM 

would be happy to net according to the |«railiiig opinion of the . aho"'* 

Member in charge of the Bill had himi«eu exprnwed a desire fhsi 
bo brought on and srtt}e<l lo.day. 
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Hif Honour the Licutcnant-Govemor then moved the omission of section ICO. He had 
already stated, m reganl to the amendment nearly all that he had to say. nameJ}*, that the 
section was really a dead branch, without any cflect or practical raoaninR whatever. It 
would not be necessary for him, therefore, to detain the Council with many words 
upon the subject. It seemed to him that this section was the shadow of a real 

f roinsion which had been struck out of the Dill, and which w-as past and gone. The 
[on’ble Member in charge of the Dill bad explained at considerable length, and in 
an extremely lucid manner, the circumstances under which a proup of sections found 
place in the Dill, namely, sections 14ti to 150. llis Honour might say, broadly, that 
the effect of these sections, down to section 140, was to prescribe that certain 
questions affecting the character of witnesses might, under certain circumstances, 
1^ admitted, and that, under certain other circumstances, such questions ought not 
to be admitteil tVclI, as the Bill was onginally drawn, it not only laid down what 
questions should be admitted and what questioiks should not be admitted, but another 
section prescribed penalties for the improper putting of such questions by advocates 
or other persons engaged in a case After a great deal of discussion, he believed, these 
penal provisions wore struck out of the Dill The consequence was that advocates 
engsg^ in a case were subject, with regard to the putting or not putting of such 
questions, to no special penalties, but only to those rules which guided and governed 
an advocate’s professional conduct in regard to these as to all other matters. Well, 
then, if it be, as he said, that this section provided no penalty at all, and provided 
no course of proceeding which the Court was not competent to take without it, it was 
in fact a ffction and a sham, a weak and defectiie compromise of a matter which bad 
been disposed of. His Lordship and the Council were awaro that, in this country. 
Courts of all descriptions, from the higher to the lower, were subject to the control of 
the highest Court . each was subject to (he, direct control of (he Court under which it 
acted and by which it was supervised Xo law was necessary to enable an inferior 
Court to report to the superior Court any matter affecting any advocate who held his 
heease from that Court It seemed to His Honour that tins provision was much more 
in the nature of a section to enable a teacher to report a boy to his parents or to one 
who held a moral or legal control over him The section was of no practical effect, 
but to some extent disfigured the Dill, as being a fictitious shadow of a rcslity which 
had pissed away, and His Honour therefore purposed to omit it. 

The Hon’ble Mr. Cockerell entirely agreed with what had fallen from IIis Honour 
the Lieutenant'Govcmor , and, m his opinion, if any provision of this kind could 
properly find a place in a legal enactment, it should rather be m a Bill relating to 
pleaders, such aa the Bill on that subject, which was already before the Council. It 
seemed to him (Mr Cockerell) entirely out of place in a Bill of this kind. He had always 
entertained this opinion, and pressed it in Committee, and he thought His Honour 
had correctly deseiibcd the clause referred to os a dead branch. But, as it was one 
which could do no harm, Jfr Cockerell had not thought it necessary to repeat ^s 
opinion on the subject and press his views upon the CounciL As, however, the matter 
had been taken up, lie wo-s exceedingly glad to have this opportunity of expressing 
his full concurrence in the Lieutenant-Governor's suggestion. 

The Hon'ble Sir. Chapman could not help thinking that the provision which His 
Honour the Lieutenant-Governor proposed to omit was not a dead branch, but a branch 
which had some vitality in it If advocates practising in the Mofussd knew that their 
conduct could be Imble to be reported to the Hizh Court, and thus brought to the notice 
of the profession, be thought this knowledge might act as a salutary check against those 
who were likely to abuse the liberty of the Bar. 

The Hon'ble 3Ir. Robinson joined entirely in tbe view taken by his hon’ble 
friend 2ilr. Chapman. He thought that the provision of section 150 would act as a 
veiy wholesome check upon vakila who practised in up-country Courts. They aspired to 
rise to the judicial service, and it was desirable that the High Court should know 
something of the character of the men practising m the Lower Courts, and more 
especially have their shortcomings brought Before them. ^Ir. Robinson thought that the 
provision which it was proposed to omit, was a very good one, and he would therefore 
vote against the amendment 

Major-General the Hon'ble H. W. Norman thought, on the whole, that the section 
should be retained ; it might be the means of doing some good, and be thought it could 
not do any harm. 

Tlie amendment was then pnt and negatived. 

The Hon’ble Mr. Stephen then moved (bat theDiU as amended be passed. He would 
not trouble the Council with any further remarks. 

His Honour the laentenant-Governor said he would not like to let this motion pass 
without saying a few words ; be had passed so long a jiortion of his life in dealing 
with evidence, that he hardly liked to say be was at the last moment compelled to 
tako this Bill upon trust ; but he might say he bad placed his trust in a quarter 
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in which it could be very well placed. It was a Bill that, he believed, bad received 
thorough consideration and thoroncb sifting in a moat thorough end systematic 
manner. 

It was in the hands of a man who was so extremely free from antiquated prejudice 
and antiquated notions, that he hoped the Bill had been made as good as a Bill of 
this kind could be expected to be made in the hands of any man. His Honour had 
on a former occasion expressed hia opinion against any law of evidence for this country 
He bad doubts whether any legal law of evidence, as distinguished from moral and 
metaphysical laws, were really a good thing. But at the same time he felt that things 
had taken that course, and the circumstances were now such that it was hopeless to 
avoid gome law of evidence ; and he hoped and believed that a law of evidence, freed 
from intricacies end technicalities, had this vrry great advantage to the Courts of the 
*>-.1 .* -• > pf Ijjg equal footing witb^the 

the Judoe Sn •«'' ’ ' 

^ _ stop 

a., ..^utuvaie siiaKing in tlie face of the Court a 
not to be found codified anywhere as snbstant 
admitting of its being easily referred to by our Jud 
His Honour could haie wished that the Hon'Mek 

found it necessary to tell the Council that th« a uuusuiBiauie meui 

based on Tatihr on £ntietice . betavwe His Honour’s view was that it was not desirable 
to take any dictionary o( Enalwh law as the hasi«of a Uw of evidence in tl»?« ccimfry. 
If he could find any ground for objecting to anj part of the Bill, it was that in wuie 
puts, it somewh.it smelt of the English law of eVidenee; but he hoped that ou^t oUbf 
stincof Taylor had been taken out of him by the Ilon’ble llenther m chsige of the 
Bill, and bj’ the Committee, in the couiae of their maDipiilstions of the Bi'' 
Honour was also in one respect glad to ob«ervc that the Bill hsd been rfcoBSiderco. 
and that the tesuH of that consideiation w.is that »t bad come out of the banns oi 
the Select Committee \ety much reduced »n point o! the metaphysics wlinn were 
somewhat conspicuoiw in the first draft That being so, and tbe Act being, ss ti’t 
Hon'ble Moniher had explained, made large and wide, and constructed In 
manner as, by many meshes, to bung into its scope almost every possible fai t, he 
say that he looked upon the passing of this BiD as hopefully as he would look 
passing of any law ol evidence . tlwr he hoped for the best, and should lopk to to* P'*” 
wideness of its provisions as a means o{ enabling the Courts to make the best of toe m 
Pur himself, m that view, he accepted it and thanked the Hon’ble Jfember for if 
The Hon’ble Mr btrathey espressed, tn a few words, his feeling in which he 
the Conocil would agree, that India owed to his hon’ble '*od leomed fnend a ^ 
debt of gratitude for this Bill, which «ns noiv about to be passed Mr Mr J 

was confident that his hon’ble and learned friend had by this Bill conferred “P ,, 
country an important benefit, of nhich they uonld *eo (he result hereafter in a 
great improvement in tho admim-itration oi justice m India 

The Connell had to (hnnk Mr Mephen for a very great deal of 
Mr Slrschej ivas sure that his name w'ould long bo reiueuibered in India througti tni 
in particular, which was now about to lie completed. 

T'he motion was put and agreed to 



Tlic Council aOjoumed tr>Tne>itay, the I9lh March 1873. 

H. .S CUNHlNCHAi’- 

Offy. Stei/ to the Covneil of 

Caicuti i , for waltny /.ff»S and Rf'/vhli/'H*. 

The 12(fi March 1872. 


.IJtSrJ? 4cr of iht rrorttdtnyx t,/ the Co»m/ of Ifte Go\*rnor~Qr.n<r<il of 

lilt purfioer of rndling f/iusand Jtffutaliane Hudertte yrortfortf of the .s / 
21 .t" 27 i’lV . toy, G7, 

Tlic Cminnl met at bimla on Thursday, the 1.1th August 1872. 


I’nEarsrr: 

'Hie Hon’ble Sir John Etraches. k . c.s i., pmidiey. 
Ills Ifunoiir the IJeutenant-Cosernor of the Punjab 
lli< KxceKcncy th* Cnminaniler.Jn.CItief, o-vva., c.cs i. 
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Th< Hon'bfe Mr Rjchinl Temftit, Tlic Kon’Wf Artfiur {{oblicMw, q.C. 

JTiy -Gi-nJ. The Jl^n’hle H, X<>rfnnn> Tlie Hofj'hie K. C. Iifly{ev, r^i. 
f’-®- The Mon’l’l? K. £^:oMon. 



EVIDENCn ACT AMK.VIJMEXT WU.. 

The ItoR'hlo Mr Hul>h«rt»se motcti Jor Ie.\%i to intrixiiire a IhJI to 6iiteiu} the Indian 
EvKlcneo Act. J87A He m«I ibitt Itieob^ec’ ol thw IW) toatitend some defects to w^eh 
attenl/on had been caJhM hj th" ffemstiiHsm, and which were owin,? to & very 

coninjon incident attending the pwsitij; of new .W*, lutaely. the tptsl repeij of prior Acta 
of »hicbit viai>>nienil«’d fonvenart fj/^ei»orti/Mi«, »»d Iheoni.wiion of some of (hose portion* 
from the new \ci He wnuM only mention »o detail the most important jxjint. 'fhw 
rclateti to the power of adnmMslcrtrtg an oath. Aet 1 of 18*2 repealed the whole of Aut XV 
of 1852. One of the reclioM of the Act of I.S52 contained the authonty on which most of 
the Hijh Courts in fndia awl Conimwnoner', Arbitralore, arid other persons acting m siisl* 
dependini; U'forc tticKi, udnunMlcml oaths to witnes*es, Hy nn flccidenl the section Itsd 
not been re-eimteii Mr. Hohhonse had no such know-eilsre of the Indian Stalufe.book 
as would enable him to ssy of his own authority that siicb a power to adnn'msler oaths 
did not somewhere eTisC 0«t tba Seureuiry had assured him that he could not find 
asysucl ,• ' -•* ■ - — — » Arbitf»{o»8. and Air. Hobhous* 

thought if such a power of Adwlnfater. 

ing oath < . it might esu^^ great distutbanco 

of the * oier such a point, it might 

be aery euibaaassine. 


The Hoa’ble Mr. Ilobhoase then applied to the President to saapencl the Rules for the 
Condoct of Husiness. 

The President declared the roJes suspended. 

The Kos’ble Mr. Hobhouse then introduced the Bil^ and nioied that H be referred 
to Select C^oimittec with inatimctnms to report in a vreet 
The motion was put and agreed to 


The followiDg Keiect Committee was named : On the XliH to amend the Indian Eli' 
deuce Act, 1872— The Hon’We Sir joha Straehey, the Ifon'ble Messrs, lisyley awl Egerlon 
and the Mover 

The Council then adjaomCil till the 20th Augu^^t 1872. 

W'HITLEY STOKCft. 

Siwt *, ^ifnlarjf to fft« O'oi er«>«rat nf India. 

The lofti Awjiid 1S72. 


ABSTJIAVT of t1^e }’foettdi»Qt of Ihf Ott f/ot'«r»or.<7»«rr(d oj India, eiwmbUd 

/or /%e purpoft of wwlinj £«»s and .ff<^wf«s»OJM nadrrrte prort-noiis offhejet of 
itnmtnt, 24 <c —5 Tic., tup 07 

The Council met at .Simla on Thnrtday. the 29th August 18T2. 

PnKSttfTr 

Hi* Eacrllencv llic Vlceruj'ond Coremor^Genera) of India, c.m.s i.,'fr*eidin'j. 

His ilonour the Urtttwwot^Govefijor of the Panjsb. 

Hu SxceiifxKfy the Commander-in-Cbiet o.c.E.,n.c.s.r, 

The Hon'We Sir Richard ‘I'cmple^ jue.nt. llTie lfoQ*bts Arthur Hobhome, <}.& 
JJ*}..Genl, Hie Ifon. 11 . YV. Konnan, fits. |Tbe Hon'We E. C. Bsyley. c.a.L 
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INDIAN EVIDENCE ACT AMENDMENT BIDI* 

The Hon’ble Mr. Hobhouse ajeo presented the Report of the Felect Commitlee nti 
the Bill to amend the Indian Evidence Act, 1872. He said that in conuciermg; the BJI the 
Committee had proceeded on the principle that under the circumstances it was no part 
of their duty to alter any part of the Act on the score of principle, but only to effect sueli 
alterations as they believed the draftsman would have made, if his attention had been 
called to them The principal reason for p.assing the present Bill into law before the 
1st September was this ; — 

Act I of 1872 repe.aled m toto a prior Act XV’ of 18i'52: and one of the sections of 
that Act was as follows . — 

, • iitrator 


'* Now, that was a positive e ■* ’ *’ "■ to 

confer upon certain tribunals nr 
that power were removed from 
cease to esist. The nuestion then 

.« , T. j . . . * •. t •--trtoresa 

its very 
ciples of 
ugli tlw 

as he (Mr Hobhouse) could make out. that the power of adoinistering an oath would 
with the High Courts, but would not remain with the Commissioners and Arbitrstois 
therein mentioned It uas, theic/orc. important to leave upon the Btatnte-oooK as cim 
and extensile an authority as that which was token out ot it j and Iheshiirlest way o 
doing that in the present emergency was by tonlmumg the existence of that aeenom 
When the time came for dealing with that matter finally, the proper place for it 
found m an Act relating to the subject of oaths and affirioatiorw, rather thsn m v» 
relating to the general eubject of evidence 

Mr Hobhouse thought it right to mention to the Council that he bad S 

telegram from Mr H. S Cunningham, desiring that the passing of 

discuisci. 

. that ilie 

or passing 
ad a great 
He pro- 
of many 

, *' regrett*" 

■ tr. CunniDgiiaia’* 

■ erabarrasament wbifh 

7 try and 

er an oath would ha« 

vitiated many legal proceedings’ But m the*pre8*ent year, an Act (No VI ° 
was passed, which had two objects — onewasto respect and bind the eoijscie on* 

nesses, and the otter, to nrevent the entire vitiation of lecnl proceedings uy 


■ ' ' • . ' ■ a 

testimony under such circumstances On ibis point, sections^ ‘f„n path 

renal Cfxle showed the importance attached to the legal administra 

by duly BUthorired persons. ,L»t we sheuM be 


.Ip ttl.Vini: tto' ” 
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Wcfli regard lo th^ other amendments, he trould not remark upon them in detail. 
They would nil speak for tlirtn«clves, and ncre intended to cover obvious defects 
and slips cither of writinz. or of prmtmc. or of drafting Wc had now received several 
criticisms on Act I of 1872. and there was little doubt that after it had been tested in 
actual practice, it woidd like most Jana of (treat macniCude and difficulty, and especially 
those p.is«Ml on 8uh;pcts new to lepishtion, require amendment in several particulars. 
Probaoly, in the course of a couple of years, it would lie necessary to pass another 
amending Act. and the suggestions of Mr. Cunningham would be most valuable for 
that purpose Jfr Hobhouse, therefore, thought proper that the better pfan would 
be, not to b.sie onr fuither delay at present, but to keep a careful record of all 
suggestions sent in and to uso them when the time was ripe 

He also applied to Ills rxcellency the President to suspend the Rules for the 
Conduct of Business. 

The President said that, m his opinion. Mr. Hobhouse had shown sufficient cause 
for suspending the Rules in the present case. Ifis Excellency accordingly declared the 
Roles suspended 

The Ilon'blc .Mr. Hobhouse then moeej that (he report be taken (nto consideration. 

The motion was put and agreed to. 

Tlie Ifon’blo 3fr. Hobhouse then moved that the Bill be passed. 

The motion was pat and agreetl to 


The Council then adjourned (ill the fitb September 1872. 

WHITLEY STOKES, 
SiettUiryto Iht Covtmmtni of India- 


SlVUk, 

Tht S'llh Avytui 1872. 
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STAMPS.d) 


vU 

lurts 


imloal 

)Qrta. 


ppeal. 


Certain di<cmiients jie reciuiiad to be stamped ; <2) auJ rtiles esi?t as to the sdmis- 
gion m evidence of auch m both the Ckvil and Criminal Courts Xo instrument(3) chsrsre- 
able with duty ehall be admttted tn ettdetueloT any purpose by any person havinjr 
by Jaw or eon-^ent of parties, authority to leccive evidence, or shall be acled npon, 
resisfered or authenticated by any such person or by any public officer, unless such 
instiument is duly stamped; t'lovided that 

(1) Any such instrument, not being an instninient chaigenbJe infh a duty ol 
one anna only, or a bill of excliAnge or proinis‘«ojy note(4) gbalJ, subject to all just 
exceptions, be admitted in evidence on payment of the duty with which the ssme » 
chargeable, or (in the case of an instrument insufficiently stamped) of the araount 
required to make up such duty together with a penalty of five rupees, or, «hen ten 
tunes the amount oi the proper duty or deficient portion thereof exceeds fire rupees, 
of s sum equal to ten times such duty or portion ; 

(2) Where any person from whom astamped receipt eould have been demantled, has 
given an unstamped receipt, and such receipt if stamped, would be admissible in eiiuenee 
against him, then such receipt shall be admitted in evidence against him on pajnieat 
of a penalty of one rupee by the person tendering it j 

(3) Where a contract or agreement of any kind is effected by correapondenee 

ing of two or more letters, snd any one of the letters bean the proper stamp, ‘W 
contract or aereeuicnt sbatl be deemed to be duly stamped ; 

(4) Nothing herein contsuied shall prevent the admission of any instrument in 

in any proceeding, in a Cnmmal Court, other than a proceeding under Chapter ajj. 
Chapter XXXVI of the Code of Ctiinmal Procixlure. 1898; 


(5) Nothing herein contained shall prevent the admission of any instrumen. * , ^ 
Court when such mslniment has been executed by. or on behalf of Government, 

It bears the certificate of the Collector as provided by section 32 or any other pro 
of this Act i(6) 

. -.-’-•ssion shell not. except 

of the cl 

duly stamped (0) t>o 
. ly to law, by * lof" 

, .. It account. (7) I® 

nt has beenslamped. 
■en stamped st »''• 


(1) TIiu app<a<lu <loe« nut paqMirt to be a 
complete resume cither of the Stamp Act or 
of the cases decided thereunder, bnt deals oaljr 
with tho*e prorisions of, and esses derided under 
the Act which hare an Immediate branag 
on the U« of eriilence. 

(2) See Act II of 1809 ; and the prerioas Act 
I of 1879 (Crneral h'tamp Act). 

(3) As to the meaning of this term, ore JtJutr- 

otn/ I . Tf/riint 1 7 R., 23X, 2tn, SM (1893) ; 

s. 2(14). Art II. 1899. 

(4) But as to promissory notes exeeotrd «ot 
of British India, see J/oAomrd ffovYloa r. //vsnsa 
/?o.rtiSaa. 22 M.. 337(1899). 

(5) Art II of 1899, 1. 33. 

I(i] /t.. s. 38. 


(7) v. fitmaMm! 

>20 (1882) , />fio CianH v. /frrs 

13 B., -tdl (1869); , .^*4’ 

u S.„h. .1 c.. -« . W;' 

ikramli^r.in L.R.233.^.e 

7n(18«,.«.lJ^^^ 

firfs on Ihst pagi where the c jj 

amss C/oHy. 3 B. 1- B • ‘•®' , , ft , 

tot see TdniAlcm <7a7>'a b «r®* ^ 

Ipl*,. 30 (1869): and Ixl-*. ' ’ 
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b«t«e«n in which the document ts one which is, or U not, Admissible on pnjment 
of A penalty. So whero a letter of tliotinent which required a one-annA stamp, but 
which was not Maniped, oa« admitted in oridence. It was held that no objection 
to the admissibility of the document could be taken inappeal.(l) Moreoier, the objection 
is one which does not aflect the ments of the deci-ion. The effect of theso nilincs is (n) 
the improper rtitelion of a document is ft £ood jtround for appeal, if the duty and 
penalty have been tendemi :(2) (6) the tiaprotier admission of a document cannot be 
called in question m appeal ,(c) the improper lesj of a penalty or stamp-duty cannot 
be remedied in appeal ; the only remedy lies under section 30 or -IS Any oini««ion in 
levying duty or pensitj in en»e (61 may be notified under section 01.(3) 

The Stamp Act is a taxinc Act. and ail taxine Acts must he eonsinied strictly ;{■{) Oeaoral 
and an authontt on tlie Stamp Ian is not an authority on the Repstration lan.(6) 

The present Stamp Act in India out^ht to be construed according to the s.smc 
principles of construction so the Stamp Act in England and the earlier Stamp Acts in 
this country (G) 

If a plaintiff produces in Court in support ol Ins claim an unstamped or improperly 
stam{^ document, he primarily is the person from whom the requisite stamp-dutj 
msy ^ recovered under section 40 of the Stamp Act of ISM (7) 

It was held under the Stamp Act of 18C0 that when a document which under 
the stamp laws required to be stamped is tendered in evidence, the only question for 
the Court IS whether It bears a proper stamp at the time when it is tendered. The 
Cjurt is not bound, nor is it at liberty to allow the parties to go into cMdence to show 
at what time the document was stamped For if that were permitted, as much time 
and cost micht be expended in trying that question, as is trying the whole ca*c upon 
its ments,{8) But in the undermentioned case.fO) during the examination of the 
plaintiff, a book wa.s produced containing a receipt with a one-anna receipt-stamp 
attached. Plaintiff’a counsel, baling proved the receipt, tendered it in eitdenee. 

Counsel for the defendant desired to cross-examine the plaintiff as to the date when 
the stamp was affixed, llio earlier cases were cited, and it was objected that upon 
tbeee cases such Question^ were irreleraot. but it was Arid that the c.sses cited were 
decisions under the Stamp Act of ISGO, that the wording of the present Act wa< 
different : that It was (he duty of (he dsurt to aacertain whether or not the instrument 
was stamped before or at the time of execution and that the questions were allowable. 

The witness was tbea examined on the «ubject ; and, on the cridence the Court, finding 
that the document had not been stamped at or before the time of execution, refused to 
admit It in evidence (10) 

The term ** stamped *' ms. 17 of the Stamp Act (II of 1800) means stamped not only 
with a stamp of the amount required by law but also in the manner prescribed by 
law. The expression “ rluly stamped " m s 3J of the same Act refers to the lime 
when the document is tendered in evidence. In determining whether a document is 
sufficiently stamped for the purpose of deciding upon its admissibility in evidence, the 


(1) Loll T. CoMoa Comyaty, 

* C. \V. X 369 (1899) following Stirjo A’ttrcf.a t. 
Prolab ysraia. 26 C, 953, 959 (1899j. The 
decuion appealed from in »o far as it heW tliat 
the letter of allotment «as admissible to 
establish notice oi the allotment, aotwlth- 
standing the '•oids of lOn Act ’*Xo instni- 
meat shall be admitted ui evfcleiice 

for ony pNp/viK " IS, It fs n (|>cr(ful]y subinittesi, 

erroneous. The decision in /a re llAiri/ey 
ratiKtrt, 49 b. J. Ch . IT6 (1879) under the 
Eaclish Statute «as, if applicable, al all 
OB) ter, 

(2) Stt CiT. Pr. Code. s. 09, p. 378 ; and cases 
cited m last ao*« ; as to the .\ppcllaU' Court’s 
authority to direct the reception of an unstampciJ 
document, ace Ctampofcoly v. Iltbi Jthaa, S •*., 

213 (1878). 

<3) Donogh'i Indian Stamii Ja*. 2nd tJ.. 
117 (1899) 

(4) Syrrf S./dor ». .f-«sf .(/*• 7C.. TlW tUU) I 
*• The Stamp Act being a fiaca) enaetmeBt, the 
ioteutioa total a particular instrument rnust ap- 


pear ID terms rlear and positive, and in rase of 
dmibt the roustrurtlnn must b<' In favour of the 
eijbjfTtj ffo/airr I. Coutd, 13 .31, 263 (1889), 
GtrJbar Sajfmkrl \ . Caapal Mtmka, ) 1 Bom. H. 
C. It.. 129. 135(1874), Bi'danbar .Va(4 v. A*aa<f 
A'mWv. 13 A . 56. .VI (IB9>). 

(6) .Vyeif timfJar v . .tmtsd All, supra. 

(0) ffamea Citllg \. MakomiH f/hoaie, 16 C,, 
432. 437 (1889). 

(7) Srrtrtarf t>f blalt for ladut la Cosard v. 
BuslUntIsf/aA (1908) ; 30. .\1l . 271. 

(8) ATofs CAvra v. .Vo6o Krt^o, 0 C. I-. 15., 272, 
27S (1881). ref. .Ut4.(nl r. Jafmnknr^in, 6 Bonu 
U It., 701 (1904). .Vooe Bi'irr \. .SAeitA Frmtan. 
24 \V. It., m (1875) : Btasrosi .l/aJaa r. Asm. 
Mrayua««pn/.13 Bom. H. C. It .2(XS(IK75). As 
lo stamping at time of execution, see Saraj MnU 
s. IlmJtom. 24 M . 261 (lOOll). 

(9) Jtlkthni T, Kamtiamdnt SaMlam, 13 It , 
4M (ISSO) 

(lU) 15. (ait see A’aiars Cktllf r. 3laXom,d 
lUwt, J8C., 43.’(1HV9). /nW.ae to IherxrJuuna 
(•f cTaleace v4 rolUtrrsl rtrrumstsncrs The 
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documenf Jtself as it stands and not anj coliatera) circuinsfaneps which tnavhcsboun 
in evidence, nnist bo looked at. So where a cheque bearing a stamp of one-onni 
dated the 2jth Septeniber, and the evidence showed it to have b«n actxnlly drawn 
on the 8th September and therefore to have been post-dated, and it was contended 
that the cheque was really a bill of exchange, p.iyablo 17 days after dife, and 
therefore inadmissibla in evidence as being insufficiently stumped, it was hdJ in a 
suit to recover the amount of the cheque, on its being dishonoured, that it was admissible 
inevidenee.fi) It at the time of delivery, which compleles its legal chancfcr.a 

janccllition take place nt that time ns part of the 

deed is duly stamped if the stamp is affixed and 

■ if having Iwen at any time previously afTited. it is 

■ ■ WTicn applied to a document the term ‘execution’ 

means the last net or senes of acts which completes it It might lie defined as fonnal 
completion. The contract on a negolisbie instrument until deliver} is inconipkte 
and revocable. Until delivery a Aundt is not clothed with the essential charactenstifs 
of a nceofiable instrument (2) So tv'hcre a iundi w.as written by the defendant and 
stamped by Jura with a onc-snna stamp which was left uncaneellcd. and the Awadi’ wa* 
subsequently taken by him to the pbintifl’s son ivlio rccciveti it from him, and at the 
time of receiving it cancelled the stamp by wntiog the date across it ; it was AeW tb®* 
the hundi was duly stamped and was admissible m cvidenee.fS) 

Secondaiy evidence la tnjdinissible when the original document cannot be 
received in evidence because it is not duly stamped (4) The Stamp Act deelafvs not 
only that .a document not duly stamped shall not be admitted in evidence but abo 
that It shall not be oeifd ttpon Therefore an admission of the contents of such " 
document, rendering if unoceessiiy for the party to put »t in evidence, does not avail the 
party, the document being itself tnadinis^ible In evidence for want of a stamp A 
document is “ acted upon ” (withm the meaning of the Stamp Act) where a dee^ i’ 
passed on it, tchethtr prooei or adm-tUd. and owing to the language of the Act the Oo^ 
cannot give effect to It in either case (5) It has bwn held that though an iindicil^ 
acLnowledgnient cannot lie '* acted upon "as an acknowledgment of a pirficuMf 
sum being due- still it may be used for the eollattrni purpo«o of showing an aeknowlws- 
raent of an existing liability (0) Rut in a subsequent case it was pointed out Ih't 
the ivordi “for anr purpose" exclude even a collateral purpose, and that M 
acknowledgment of a debt eotntng under Article 1, Schedule I of the Stamp Act, 
if unstamped, be given in evidence for anv purpose including the purpose of sitom 
limitation (7) In a suit to redeem lands alleged to have been morfgagwl * 
unstamped instnimonC m 1841, the document vrasnot produced, and therefore 
evidence was not receivable to prove its contenta 5 and the plaintiff sought to ** 
on oral evidence as to the exccutioo of the document and the passing of pcusc^ 
under the deed, as shon-iog that the defendant by such ^possession nequi^ 
mortgagee’s right in the property. It was Ar/dithat fthe receiving of such evKi 


words in the prrsrnt Act and m %ct I of IS79 
" iinlesi fiieh I'MtniTnrnts daly stamped ’* wero 
• ub^lituCod for "unless such instmmrDS btar 
It stamp" in Act XYIII of 1861, ander wbirh 
was held tint it was no business of (he Coort to 
enquire at what lime the stamp was affixed pro- 
vided the stamp was affiici, provided the insirn- 
meat here the proper stamp Put now (he words 
''duly ttAmpcI " [i. S (Jl/l wonU aot only mean 
bearing a stamp of not less thsa thr proper sslae 
but also stamped at Ihr rirht timo (as. 17, IS, 
)D). iu the proper manner (as. 13. H) with tb« 
requisite descriptioD of alamp (ss. ll>, II) in 
Accordance with th" Stamp Uules and dutr 
cancelled (sa. I2. 13). Doaogh, op. ritM 203. 

(1) ^amem C^rffy >. (7Aoaar, |0 C,, 

(32 (J8S9) ; [refernng to ffs// v. O'yafiraa. L. It , 
6 Q. n., 209 ; Gal/y r. rry. L. It.. 2 Es.. 203 j 
CianJro Ka»l r. Xortil- C/I ssi/st’. 3 ]t. t„ R., 
I()3], San} Hull r. IlaJtoa, 24 £39; 281 

yaliiocass Sienlar V. J2iim Ctomttn, 
27 It.. 279 (1902) I JlolJal v. JaymaMmdar, 6 
(lorn. U n.. 899. 701 (J904). 

(2) Jliairoiii //arliai" r. /’as/o. I9 IS, 


53V (IS941. o» to the meaning of ••lUmpcd 
ho time of execution.” sec ' 

MW, 24 Jl,2.5'> (100(1} 

!« SI-.. : >' ■ O" 

•anao .Vfl/* v. r.rpoor® ,C.a>m/*rsr. 24 
(IS7S); .4alsr CAssdsr r. .tf»f4»5 
n*. i;.. J (1873) I /Inm/dnrya/yoaoii r. 

O4io//. J2 n.. 443 f)8S'') , firnonndaa • 

h'rw*. 2 3t.. 2ri'«{JSS0) i v. > -"r 

aWtoa, Id JI..94(IR'<6|5 • '' 

«a».7C..256. 239(I8«J). 

(3) rArnWopo r. Zfll*(i"a». T • 
[1«93|{ dafserism/rr r .V*fJs» T »» •' 

IC U., I (1873); yXiraodorZovySSS'*'- • 

ram 12 P . 4(3 IlMO)- 

(8) ya/ce*a»d //areJosd x. ,5 ^ , 

; R.sIasiW .VaM »• ^ 

5a((892j5See/?i*iaA«>"V. 

1891) ; Aet I of 1879. -'rt- V, „ . pit 

(7) J/a/;* Zo/o r. /-«•?• • 
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would be to c»ve some effect to the unst/imped diKument by connecting the poasession 
with the contents thereof, and was therefore contrary to the provisions of section 35 of 
the Stamp Act . and an admission of the mortgage by the defendant’s ancestor was also 
Md not rceeu'ahle on the sime grounds, for an unstamped slociinient is ndniissihle 
for no purpose whatever except in Criminal cases (1) The mere fact of a document 
being an acknowledgment of a debt w ithin the tneamng of section 19 of tlie Limitation 
.\ct would not make it liable to a stamp duty under Schedule i, Articlo I There are 
other conditions requiixsf to be fulfilled, one of which fieing that it should he intended to 


future tunc, the creditor, if the hill or note is not paid «t maturity, may always, as a 


eideration of .4 depositing money with H, S contracts by a promissory note to repay it with 
interest at six months’ date, here there is no cause of action for money lent, or otherwise 
than upon the note itself, because the deposit is made upon the terms contained in the note, 
and no other Innuch a case the note is theonly contract betweenthe parties, and if for 
want of a proner stamp or some other reason the note is not admissible in evidence the 
creditor must lose his money (5) There is no doubt as to the principle of these authonties. 
The difficulty often ls to ascertain as a matter of fact, to which class any particular case 
belongs (C) Secondary evidence tendered to prove the contents of on instrument which 
U retained by the opposite party after notice to produce it. esn only be admitted in tbe 
absence of evidence to show that it was unstomped when last seen.f7) Payment of 


fj) P^«r/i flirht r Ttrumalampf^ PJU* 
(10071, 30 M , SKI and n,<th»A>npa \ 
£at.iAniaARa, 14 It . 300 

(3) dmt'ira Hal v. Ktl'jananii fha-jU, 1ft T . 
887 (1003) 

(3) fiieitil W^r V Shtd/i Khan, TC.SSt 

(1881); [followed m Karam x Tofrv 

8mQ\, 28 A , 178 (lOftI). dii«<nting from Ptanin 
tha Xaih T, /Xrartfl JfoM, 21 C., 831 (ISOOI). 
Padhahant Saka x Abhoi/ekurH Millir, 8 C.. 731 
(1882) Polk, Pidd> V IVoy-doeinia. ICJ M.. Ot 
(1886) ; Kriihnatamt PiUai r. Baiigotann Ckti't. 
7 JI , 112 (18831 1 Damodar Jagjanalk x. Alma. 
ram Babajt, 12 B , 443. 445 (1888) , Chxnhawpi, 
T. Latikmaa. 18 B.. 369. 373 (1893) 

(4) “Sec Pamr/v. rnffiom*, I33r 4 tV . 
and other csics mentioned in Addiaon on Con* 
tracts, 3rd Ed , p 1304 . the cases of Clay x. 
Proirs, 8 Esch., 295, irnia t. Botlty, 10 A. 4 
£., 616, were of this nature ptr Garth, C. J,, 
Bktilk Albar x. Skeilk Kkan, 1 C, 2S9, 260. 
poH , other cases are /frulisasami' PMai x, 
Aaii7(uam> CAr/fi. 7 31.. US, 114 (1883^; BaU- 
bkadur Pffjtad v. hfakarajak nf Bttha, 9 A., 331 
(1687), Ihra LoZ v. Dahidis, 4 A., 135 (1881). 
and see Btaarti Da* x. Bhiihari Da*, 3 A , 717 
(1681). When there is an independent admis* 
Sion of a loan the holder of a kandi. hill, or 
bote, which is defective and inadmisiiUo in 
evklenee for want of a stamp, may still sue 
upon the consideration the person to whom he 
gave It. though he cannot use the bill is 
support of hli suit, ArM4a<i;i v. Baimal, St 
B., 360 (1899). 


(SI Of this nature sn-re (he rases Aalar 
CkM»d>r X. ifadkal Chvndtr, 21 \Y. R., I. 
rrooinno .Vo/A x Trtponra Sandtirff, 24 W. R • 
88 Tile esM dccidnt by Kennedy, J. \Go!ap 
Cknnd X. Tiaiurant J/oAoloom. 3 C ■ 314 (1678) ; 
i C. L. Tt . tlS] opparentJy l>e)ong* fo the 
former elast ; and in Pore x Ptiti, ] Eait, 33, all 
that ],onl Kenyon ruled was, that if, on tlu 
new (rial, the plaintiff tould prove his claim 
onder the common comiti. tliat is to say, 
independently of the note, he might recover. 
Per Garlh, C. J . Ui £AriA4 .tlhor v. Skttlk 
Kkaa. supra at p. 361). And sec Sirdar Kaor 
X Ckaadravati, 4 A , 330 (1882) , Vofioppo 
Baoalkaii Jfakomtd Karim, 3 31., 166 (1881). 
Tbe facts are very shortly stated la the report of 
Cofop Ckaad s. Tkalttroai Jlokotoom, sopra ; 
but It seems difficult to distinguish it from later 
nilmgs to an apparently contrary effect ; and sec 
J/n/Aooro JfoAan r. /'tary JfoAna. 2 C. L R., 
409 (1978) . 4 C.. 239 

(6) Sktilk Aibar y . Skntk Akan. 7 C.. 236, 
239. 260 (1881) ; 8 C. L R . 333 ; one test u on 
whom does the oaue be; ib., 260; and see 
JIadkalaal Skaka x. Atkoyekura J/itfer, $ C, 
7JJ, 723. 724 (J8S2);fW4; BtdJ! x. Ytlaysda. 
»raa. lO M.. 04 (1816) ; AVksAso^aisi VUlai x. 
Ronyaoamt CktHi, 7 31 . .112, 114 (1883); 
Damodar Japjanalk x, Atmaram Baba)i, 12 B., 
443. 443 (ISSS). C'Arahasopa v. £u4<4»taa. 18 
B.. 369. 372 (1893) 

(7) feanaa^a v. AoUahiras. 2 31.. 2irv 
(I8SO): Aoposoa x,, .^toma. 7 \{.. 440 (t.<i64p 
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penalty Hill not render oral evidence of a lost or destroyed unstamped document adniissjbli 
for payment of penalty ia leviable only on an unstamped or insuffictently stara^ docu 
nient actually produced in Court under the Stamp law, and it does not provide for tl> 
levying ol any such on lost doenments (1) 

tl) Raja of iJobWi T. J/vjAJiJt Cktiia, 21 31 , ffarrtmi, 17 M., 4437 (]8^4 ) ; tie oader the ol 

49(I8')g); ». e. 4 C. W. K, JJ7, Kopagan » Act, Hara* Chundtr t. Ruiuci CAandir, ~ 

7 M.. 4 0 (1884) , Saaja Roa v. JMaitt. \V. F. , (1873). 


APPENDIX 

C. 

REQISTR ATION.C 1 ) 


the pVoVisions of this Act (5) The words “ or be received as evidence of any transaction 
aJIectmj; such property ” mean “ or bo received as evidence of any transaction so far as 
If afftets such property.”C6) An unregistered document the registration of which is 


gifts (1.?) Further, a transfer of property in eompfetion of an exchange can be made 
only in manner provided for the transfer of such properly by sale (14) The effect of the 
combined Acts is that the registration of deeds of sale or of mortgage of immovable 
property of the value of Rs. 100 and upwards, of leases year by year or for a term ex. 
ceeaing' a year, and of deeds of gifts of immovable property of any value, is compulsory. 


(1) This AppeadiT do<*8 not purport to be s 
complete resaiae either of the Begistrsfion Act 
or of the cases decided thereunder, but deals 
only with those provisioiis of, and cases decided 
under the Act which have an iminediste bearing 
in the law of evidence. 

(2) As to the raea-ung of the term “ mstm- 
m^nt.” soe Sonu Ourrallal v. Ratiyantmal, 7 
Mai. H. C R.. 13 (1871). 

(3) Act XVI of 1908, a. 1 7 ; tho registration of 
certain other documents is optional ; >h , s. 18. 

(4) It may, however, ho used la eviience >n 
support of a claim for moeo’ife property ; 
Thandavan v. IVfioma, 15 M.. 336 (1892): bat 
•ft also Lnkthnuinma v. Kamuimra, 12 5f., 281 
(1889). 

(5) Act XVI of 1908. s. 49 

(6) UlfalH Aaaisen Elahtjan v. Iloiain Khan^ 

9 C , 620, 523, F. B. (1882) ; 12 C. L. P... 209 . 

and sec Btngal Bankm] Corporoli'oa r. .l/oeirr* 

HeK 10 C.. 315. 32’ (1883); Tiani»>-no r. 

Ti/fiamina. l5 51., 336. 340 (1892). 


(7) Vl/ufunniti^ £faAi/nn v Bossin Kkait, 

supra ; see cases there collected aod U Field, 
Ev , 451—451 : ere last nolt and Onmaji v. Sui- 
barayapf^. 15 31.. 253 (1891); Madras Dtpostt 
BiKirlg V. ConeaiiM/ai AmmtU, 16 51., 29 (1894) 
So also though an agreement may not be- 
admissible ui eiideRce as creating an intereet 
in land, still it may be used for the purpose of 
obtaiauig specific performance , AdaHalam v. 
Tbtftkaa, 12 51.. 503 (1888), Kagappa r. 

Dsta, 14 5L. SS (1890). See An/o/i v. Dallo/i, 
19 R . 36 (1893). 

(8) Jfsyairoa v GarnttiH Boy, 26 C., 23 
(1899). 

(9) FieU. El.. 451. 452. TAoiore TaUung! 
j-.Bamaa/i Oalal, 27 B.. .315 (1003) 

(10) Act IV of 1SS2, s. 54. 2. 3. 

(11) 75 . a. 59. 

(12) Ik. s. 107. 

(13) Ik., s. 123. 

(If) /k, a. 111 . 
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pcnilty Mill not render oral evidence of a Jo^t orde»troycdiJn«tatnped document adraHsiWe, 
for payment of penalty is levialilc only on an unstamped or insu/Bciently sfaraped dooa- 
luent nctually produced in Court under tbc Stanip Ja'v, and it does not provide for the 
Icryinff of any such on lost doci)nients.(]) 


(1) Ka/a n/ r. I/ugaHli Ciiim, 3? M , y<ioiM>, 17 M-, 4437 (18941 ; eie under Ibe old 

». c. 4 C. W. X., Jl7{ A'c^mimk s- Act, f/aran Chundir r. fiuf'ici Ciuidfr, SO 

Shn'nu. 7 M . 4.0 (3884) , Itanga Huh Bknia- \Y. R., 93 (JS73). 



APPENDIX 

C. 

RBGISTRATIOK.{ 1 ) 

The Indian KcRwir-iciaii Act (XVI of 1908) JocUriN the n’RMtratioii of certain docu* 
mcRta to b« coajpuJiorj’, luch as »nstniinents(2) of (jifts of (ismoraLie property; certain 
other nonAeatnmcntary instruments dealing with immovable propcrtr ; leases of inimov* 
able property from year to year, or for any term eiceedmgone year, or rcaemng a yeatlv 
rent ; and authorities to adopt a son not conferred bv uill.(2) It further declares that no 
document which is required to bo tegiMered sMl nfftef nny tmmocfi&le property eompristd 
th<rttn or confer any power to adopt, or br rtretred at tudenre of any /ranfiTrfjon 


are to be read as aupplementsl to tbo Indian KecisfraJion Act. The 'IVsnsfer of Pro. 
petty Act requires the registration ot certain aales 5 ( 10 ) mortgages 5(11) leases :(12) ami 
8ifts‘{13) Further, a transfer of properly in completion of an exchange can be made 
only in manner provided (or the transfer of such property by sale (Id) The effect of the 
combined Acts 11 that the registratjon of deeds ^ enJe or 0 / jaortssige of immoTthle 
property of the value of Rs. 100 and upwards, of leaser year by year or for a term ex- 
ceedmg' a year, and 0 ! deeds of gifts of immovable property of any value, is compuhoiy. 


(1) This Appeadiv dofs not purport to be a 
convpUt* resume either of the Registration Act 
or of the cases decided thereunder, but drslr 
only with those prorisions of. and cases drcideit 
under the Act which hare an immediate bearmp 
in the law of eridrnce. 
id) As to the meaning of the term “mstru* 
ace Bonn Ourrultof r. RaaTamianf. 7 
M*i. If. C. P... 13 (1871). 

(3) Act XVI ot 1903, s. 17 5 th« ivgistration of 
certain other doeumeats is optional : sb., a. 18. 

(tl ft may, liovect-er, Iw used ineviJenco in 
support of a claim for twjmVs property; 
rAauJonra v. fVfiams. «3 Jf . 73« (l3W)s bn* 
see also LatAnomnn r. /Camfunurt, 13 M., 331 
(1889). 

(3) Act XVI of IMS. ». tl. 

( 8 ) tfl/ofu Aanuto ffobi/aa >. llaauu KAom^ 
9 C , 620. 523. F. B. 11882) ; IS C. L. R . 509 . 

and see Zitnjof Roabia} Corporation v, dfarber* 

IxK lO C., 315. 322 (1883)5 r*aadar«u ▼. 
rWiamiHn. 13 M.. 31«. 310 (1892). 


(7) OT/afaaaisifi Klg/it/an v, /foMin IChan, 
supra ; see ea«r« there colfected ai|d in Pield. 
Be, 431—157; see lart na/eaad Onmn/i v. Sui- 
baroyappa, Hyi., 253 (J801), Madras Depotil 
Sanity v. Connanalai Ammof, 18 if., 29 (1891), 
So also though an agreement may not be 
admutible tJi evidetiee as creating an interest 
In land, still it may be used for the purpose of 
obtaining speeiBc performance, .tdaffafnns r. 
Tberftoa. 13 M. 605 (1888); -Vajappo v. 
Dfra. 1* 51 , 35 (1890). f^ee Anlaji t. Dattaji, 
I9B.18 (1897). 

(81 .Vayaimai r. ffsrmsW Boy. 26 C . 37 
((89<>). 

(9) fVll. Bi.. *51. tSJ. Tboiort Te/friMji 
x.Baman/i DaJal, 2; R., .SIS (10031. 

(10) .let IV of 1882. s. 54. 15 2. 3. 

(11) lb., s. SS. 

( 12 ) lb., a. lot. 

(13) /3 .a. 1*3. 

(14) IS.. ». lls. 
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Deed® of Bal<» or mortgage of immovable pioperty of less than Ra. 100 in value, and 
deeds of gift of immc"" ’ — ‘ ‘ , . . . . ^ 

possession when the 1 ort- 

gage, there can he no It 

has been held that it be 

registered in order to make it admissible in evidence (2) 

But where an unregistered compromise petition, which was the root of the pisintiff’s 
claim to an increased rent -*■■* ' "i v— ^ i ^ ,i , , 

incorporated in the order i* |.* . ** *• i .i h il . • 

later civil suit for want of i •' » ' ■ ' • r » ‘ ■ 

and had been followed by at • 1“ - d • ‘ ' 

terms, it would not have been necessary to have had if registered (31 {\ 

Documents which require registration under the compulsory provisions of the Regis- 
tration Act are (except for collateral purposes) inadmissible in evidence when not regis. 
tcred (i) Documents which do not require registration under those provisions arc admis- 
sible in evidence for all purposes even though not registered (5) Section 17 of the Recn- 


the document will be ereluded by sections 01* and fi5 of this Act The result i« Jbst 

transactions • ■ ■ -r • . < • - . 

inecpafi/e of 

gistration A 

comes into 

ed, ho cannot when he has failed to register, and is, in consequence, uiwWe tou«e o'* 
deed, turn around and say I can prove my title by secondary csndence. It 
useless to have a compulsory Rezisiration Act if such a coiiris were open to suitors ( '/ 
Where the instrument inadmissible for want of remstration wa« a receipt, oral o^jdeMs 
of the payment of the money was admitted on the principle embodied in illuitration 


premises m question for more than 
adverse to the predecessors of the plaintiff. 


whose claim as assicnee of their inwiwti 


H) Viflil, Ev., an, 447 
(II Oupin UnTfiin ». Bunitt .fnad-m. Z C W 
V., flfl! 11871), J<nimuJ<lin flittrat v ftSuhaii 
Jthxt. H!)07l. 34 r. 4Sfi 

111 n.rni >. Kfiar S’eti 

Karmnlir (lOtlHl, 15 ICHrt. cf 
.41/1, r Z/jt.im, .init, P f. IISW). S2 M, 

.5113, Knit Chnran Oho^nl y. Jtnm Chandra 

Maiidnl UOfIS). 10 C., 781: /JirWlWfa Ha’h 
r. Kz/’r-f-tra Pnait (laOI). t T. L, J . 183 

(4) Act xvl «r loas.s 48. T.aale- and asto 
cloi'iim'-its w!ii<-h harr Ixpn hdd te nqnirt- 
n-zintratio-i, »rt cj»p« cell-'ctrj in Pi'^U, Bv.. 
417, 413; Ourmalh -Wrjsx/MV Chtuharapa, IS 
R .715(1881). 

(5) Ser Pa..-»roIl-rt/jJ it Fu-H. Kr.. 44<t. 449. 
(01 rjrjiai Jfori/ot \ rararhmarn Namdlaf, Ig 

II., 'll (1881) . Ram Conmar r. Kffhari, 9 C.. 68 
(ISsS); hut ret aUo f.itr'imait Da-r r. Ihpeluiiri, 
i 8SI (I88I)) . Jilalihai Dayalit t. I7infiar. JO 
R . 138 (1881), f7«»7<iram Chorr ». Kattpodo 
Chnff. It O . eOI {IS83). 

(7) Act XVI of 1008, i. 19. 

(8) Fii*U, Kt., 419, 430 , ShnkK %. 

.Utiih SafiiJ!a. I R.' I., tt . F. 58 flefll); 
J/oamoAi'aM r. /Iulsam'iji*', 7 W, It,, 112 


.Vom.1 CiirwUnf 1- ^ 

K c r... 13 (1871). ,j 

.VI. A'nW-e v. .yUsm.lir Jfu «* U.R. 
(1809). .Vo»*fi-yis ‘ " ' 

SR.L K.. .Arp. 1 'V/V g’ 

SAe.W Ibrahim v. |•ar'-at<l. d Pom. R- - ' 

161(18711 Cr..<./i«v. hnnorChmrd y. 
*1 w. r. . 107 (1871). 

Ba/s* PM 24 ir. i;.. 

ChnaJer y. Oobind Ckaaifr. I C. I- • 
(1878) dor^hi Vaiaray. Ar.Aan.n-.. 

^ar. 6 M.. 117 (183J). 

(01 V»i.«s4.e« /)-«•«» V. ' 

7 \v. iu. 112 (18071. |R 

Rhtilh Rahmalnlfa \.Shrilh > '< ^ 

I,. It . F. 58, 79 (18031. 

MarMnrJtf. 3 if., h-t JlahomzJ. i 

(li) A'ftaila Raulhta'r. ’ chr 

3I«1. H. C. R.. 123 O'**”!* .i, V., S' 

afl A*ri.4«o r. Pormami P ’■ 

(leue)); yayappa r. />»'•»• * 
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»«i btm^-(l) Wbfrrthc dpftndinU p«icha<fd land from thf phintifT. 

and part bonds lor th<* purehi«<“-inonej-. and bond* were not repistcml and w err, 

therefore, not admj««ible in evidence, it was AeW that the plaintiff, a* vendor, was under 
no nece«»ity to reU on the l>onds in order to establish * eharpe on the property sold in 
respect of the unpud purcha«e.money (2} A aub^ijnent oral agreement to discharge a 
prior registered agreement is not receivable, but actual discharge may be proved (5) 
If a contract of lease is. (or want o( registration, ineffectoal the landlonl is not debarred 
from pving other evidence of a tenancy and requiring the Court to adjudieate on hi* 
Tight to eject (-1) 

When the fact is.iiinii»<rf to prove which it would be necessarj* to use in eiidence a 
document which has not boon Tegisteresl. although regiatration thereof i* by hw ccmpul- 
*orr. the noa-reci«tralion cannot affect the decision of the case. The question 
of 'registration becomes material only when it is sought to u*c the document in 
evidence (5) So where the existence of the agreement was not disputed and its 
production was not neeeasar)*, it was held that the plaintiff was entitIM to whatever 
relief the effect ol the plaint and written atalemem taken together w'ould entitle him 
on the admission of the defendant. (fi) It has. howeaer. been said to be doubtfii 
whether, if the document itaelf is tendered in evidence, anv admission of its execution 
could make up for the wantbf registration; that there is a difference between admitting 
the fact, to prove which the document is sought to be used and admitting the 

document Itself when offered as evidem-e and rejected for want of registration. Where, 

in consequence of the admission, it becomes unnecessary to use the document at all, the 
fact of non-registration mav be immatenal ; but the case la different when the existence 
of the document is disclosed and the document lUelf p^ueed (7) Where n iub- 
registrar m disregard of the provisions of section 35 of the Kegistrotion Act tegiateicd 
* document as against 8 person denying execution thereof, it was hdd th.st hia action 
was Mltra nrea and without juri»dictwn and that the document could not be admitted in 
evidence as against the party denying cxei.ution.(81 The provisinns of the Registration 
Act will not be permitted to be u*ed to subserve fraud (0) 

An agreement made without consideration on account oi natural love and affection 
between ^rties standing in a near relation to each other is void unless it is expressed In 
writing and registere<\.(lOl 


(1) famtAvMxi RartfilJt v SiirialdM Soda- 
thrloida*, 4 n . 89 (18791. 

(2) \ irekaid Lalchimd y. Ktmiiit, 18 It. 44 
(199’). 

(3) Dtna Salh D>u r Malttnaln /)««y«. 
(1906). 11 C tv. X .342. 

(4) V*nlntajin v. Rajiara, 9 M , 142 (t885) . 

dUapprormg of ificliim m Sanjali v 7 

SI.. 229; »ee Lakihmamna v- A’a-nw-wfa. 1.7 
SI.. 281, 284 (1889). 

(6) Syyd Ena r BS.Ha A'So". 7 1V.R..,334 
(1867). 

(6) C*«<fs«i6ora» CktUy v- KaranalfanJanj9’ 


p»tf Tanr. 3 Mad. U. C. R.. 342 (1867) : //ad. 
JlutoH r BKsfoe, 1 1 Vc*.. 693—606 i and lee 
Itrakim r. I'arrala, 8 Rom. R. C. R . 
A C.J. (1871). 

(7) Field. Ct.. 463. 464. 

(8) v. Mir //kmi*. 26 A.. 57 

(10(17). 

(9) Brrease* riled. •&.. 469 ; and err generally 
as to the IVgistralion Act and casrt there- 
under ; F>eM. Ft . 443—459 ; P.irar. ladian 
llrgistraliou Act. 

(10) Actl.Xof 1873 (Oontract). a. 35, cl (I). 


APPENDIX 

D. 

INDIAN OATHS ACT. 

Whereas it is fixpedient toconsolidste the Ian* relating tojodiciaj o.if)", atErmafbflA 
and declarations, and to repeal the law relating to ofljcial oaths. affirmatioaAand decJJM- 
fions; It IS hereby enacted as follons:— “ 


t.-^PreUminary 

1 This Act may be called “ The Indian Oaths Act, 1S73 " 

It extends to the whole of British Ind(A,(ll and, so far a« regards subjects of Her 
Majesty, to the ternforiea of Native F^inces and States in alliance with Her Majesty : 


frnmmeiiremeat ] PepcaUd by Jet XII of 18711- 
2 [Reptnl of enaetmvit^^ /fepeolerf .-Ir/ J// e/ 1873 

3- Nothing herein contained applies to proceedmg before Coorts-Jlaftial. or t® 
oaths, sBlrmations or dcchrations prescribed by am' law which, under the prexmOM 
of the Indian Councils Act. 18«l (21 A- 2r.M’ict. c fi7). the Governof.OenerM m 
Council has not power to repeal 


// — .li/Mor»/y to admnwUr Oothi nnd Jf^nnntionn. 

4. The following Courts and persons are aulhorired to administer, by 
or by an officer empowered be them in this behalf, oaths and affirreatmns in disc 
of the duties or in exercise oj the powers impowd or conferred upon them respec ) 
b\ law — 


(ol all Courts and persons having by Isw or consent of parties authority to 
receive eiidence d2) * , , u n- 

(i) tho Commanding Omcei of any military station occupied by troops 
service of Her Jlajestj : 

(1) that the oith or affirmation be administered within the limits of 

(2) that the oath or affirmation he such as a Justice of the Peace is compe 

administer in Hrituh India. 


III. — Persons by uiom Oath* or AfflrmalionA mvi> be t»ode 


1. Oaths and allirmations shall be made by the foliowin? persons* or rise 

(rt) all witnesses, that is to say, all persons who may lawfully be Vavine hr 

Or be required to give, evidence by orbefon* any Court or 


(I) Set X of 1S73 ha« b<-on drcUrrsl in force 
in rhe Soiithsl I’argsnaa by ftey. JJI of J97-2, 
«. 3. asainendnl by Itrg III of 1890, •. 3 ; the 
Aralnn Ilitl DutriU bj Reg. IX of 1874. » 3; 
Upper Burma gpncrally (escopt tbe Sban Btatea) 
by .tct Xlir of 180S. 1. 4 ; British BalurhMtan 
by ilrg I of 1 809, a. 3 , Anzut and the Khond' 
mall (with aa exception) by Beg. I of 1894, a. 3. 
It has farther been decland by notiSeation 
iiadcr tbe SeheduW Putrlets Act (XVI of 
1874). to be in force m the following fwboJiiW 
PUlricti, nain'Iy.— The Distncls of Uasari- 
(jigli, I<o!iarJ«6« •“'! JlAnMium, and Pargsns 


III the 111' 


n.t s( 


i. tssi. 


WiaJbhum and the KoIHau H 
^■ngbhani. .See f-orr«< 

1)4 -nie .Vorth.lVeiterii 1 „ ft,, 

lolelleof «87«.rt. I. P ^ 

een cxfrnJed. under iSe S» ef 

amnilssions executed in fore‘^ y, 

Wnmtisi 7Ji»A« 


t (1W>S> and Appcndit. . 

!•! If r, Ainjn Xe*'. 1® Jl . 

.1- i"’ 
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1i»« or con«ent o( MUthnntT to esninina sucli persons or to reoeiTe 

priclfne<*;{l) 

(fcl mterpretpr^ of qup«fioii« put to, ancl oTidancc Riron by, witness ; and 
(f> juror* 

Xothine hemn contained shall rond^r U lawful to administfr, in a Crim)nal proceed* 
»ne An onh or affirination to the *eeM«od person,(2) or necessary to administer to 
the official interpreter of an% Court, alter he ha* entered on tho cxkution of the duties 
of his office, an oath or affirmation that he will faithfully discharge those dufes fS) 
ft. Where tJie witness, intcrpreler or iuror is a Ifindii or MiihammadaD, 
or has an ohjection to maVin^ an oath, 
he shall, instead o( making an oath, make an affirmation 
Tn erery other onsr the witness, interpreter or juror shall make an oath.(4} 

fV.—F/trnt of OatA* an/t A/jirmotionf. 

7. .\11 oaths and affiriiintions made under section shall bo administeied aceordins 
to such forms as the Hich Court may from time to time pre«cril>e. 

.\nd until any such forms aro prescribed by the Hiffh Court, such oaths and 
affirmations shall lie adrninislercd according to the forms now in use. 

lETphttftltnn.} — RtitfoM Ay Ike Lotetr RurtMCourfi Aft (VI of 1000). e. 45 A SeA. II, 

8. If any party to. or wUne«s m, any judicial proceedinR(5) offers to giye eyidence 


P. If any party to any judicial proceeding offers to be bound by any such oath or 
solemn affirmation as is mentioned in section 8. if each oath or affimation is made 
by the other party to or by any witness fn. such proceeding, the Court may, if it thinks 
St, ask such party or witness, or cause him to be askeil, whether or not he will make 
the oath or atllrmaucin : 

Provided that no party or witne«t shall be compelled to attend personally In Court 
solely for the purpose of answering such quest{on.(9) 


(1) ‘tee R. y. CkHo Jaith W. R . tWt. (*r.,l5 1 
M. T. JiMj.' Vaja, 11 Bom. H C. B.. U (1874) 

(2) Rit t. 342 of the Criminal ProeMure Code 
and ao>(« to a. 118, potl. 

(1) XUlariHti/ Dat’i r. .Ysaifu I-oll. 1 C. 
'V. N*., 694 (IR99). the Court i»id It wouM 
accept a statement from counsel from hjs place 
at the bar without burdening luoi with an oath, 
but in the same case in apptal (4 C W. K.. 109 ; 
27 C , 428 (1900J7, the Court said that though 
■t had been th" practice m Courts m England to 
accept the statements of counsel, it eatertaued 
great doubt whether, if that course be objected 
to by the opposite aule, the party puttiag 
forward sunh statement could insist upon its 
(•emg made without the sanctitr of an oath. 

(4) R. y. Man. 10 A.. 207, 210 (1888) : R r. 
Loll Sahai. II .\ , IS3 (1938). 

(5) The expression " party to judicial pro- 
cce<lmg " does not include either the complain- 
ant or the accused m a Criminal ran , the 
provisions of as 3 — 11 do not appb to Criminal 
proceedings; R. v. Jfararji fjol «/</>i *. 11 B , 
33U (1888). 

(0) Bom .Vorofs v. Bal.m .'•laj*. 18 40 

(ISO). 

17) As to whether arbitrators lia»e jxiwer to 
procesd under thla section. See irofi-of-fo \ 
f.'ilidoai Jfi, 1 A., 555 (1*77). 

W, LE 


(8) Bam A'aroia v. Sain Btiijh, 18 A., 40 
(1891). .4s to the applicability of the provisionw 
to a case u) which the parties agreed that the 
matters in difference between them should be- 
decided arcordmg to the oath of • tliinl pprsoii, 
see LtHnf Smjh v. DalUmn Kmf, 4 X , 50J 
(1880). 

(9) tlhire a rase iniolres ijoiations of liiw 
and (act tile record of the Court must ahow what 
questions are to U derided u oooordanca with 
(be oath ; Rom hrJ r. Bnftasn/ Bsj, 8 Oudh 
CsseS II (loot). The consent of a gaardMn to 
on agrernient under this and the (nllowing 
arrtion wiil bind • minor, even (bough oof 
saoctioneil l>y the Court under O. XXXII, r, 7, 
p.(t(Mfof the Or. fr Coir, Citajal RM, r. 
IVstofa Awfdi. IJ 51 . 483 (1839) ; followed in 
SAm .Vort ». Sytk Lnl. 4 C. IV. X., 3-'7 (1899) r 
a.c.,24C,229 Then is nothing in ss. 9—11 
which allows a Jisrty who has agreed to the 
sidmiaistratioii of an oath ondrr those Sectionw 
to rrtraet after the opponent has accepted the 
l•^opoaal. Hie Act giies tht Court a diarretion 
to administer the oath or not. and tbongh it 
should not administer it if good grounds be 
shown for ntrarting, it is justified in ao doing, 
notwithtlanding the retraction if the grounds are 
(tiTolous. Tkryi Ammitl r. .^aV.omgo 

Si M., 231(18991. 

C3 
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10. U such p.trty t>2 witD^s agrees to make aach oath oc afSrmstiaa, the Coaet mi 
proceed to administer it or, if it is of such a nsture that it may be more convenientJy made 
out of Court, the Court may iasue a commission to any person to administer it. and 
authofiae him to take the eridenee of the person to be Raoroor affirmed and return 
it to the Court. 

11. The evidence ao given alial], as against the person uho offered to be hound a’ 
aforesaid, bo conclusive proof o! the matter Rttted.(lj 

12. If the party or witness refuses to make the oath or soiemn affirmation refenrd 

, - -.1 a 1 _ fV.ii — » I— i>„j 1.„ i Court shall record, ns pad 

^rmntion proposed, the facts that 6e 
» refused it, tozether with any reason 


r — il tscfllancous 

13 No omissionfff) to make any ' ’ ' 

any one for any other of them, and n ■ 

' one of them is administered, shall 
any evidence whatever, in or in ^ 

irregularity took place or shall effect the obligation of » witness to state the truth (5) 
U. Every person giving evidence on any subject befoie any Court or person hotehy 
authorized to administer oaths and affinnatioos shall be bourtd to state the truth 
on such Pubjeet.fO) ' 

15. Tlia Indian Penal Code, sections 17S and 181, shall be construed as if. after 
the word “ oath,” the words ‘‘or affirmation ” were inserted 

18. Subject to the provmons of sections 3 and 5 no person appointed to any office 
shall, before entering on the execution of tho duties of his office, dc required to MS'* 
any oith nr to make or subsonbo any affirtnation or deelnration wbsterer- 

SCHEDULE. 

{RtpeaUi ty Act XII of WZ] 

(1) Su (gr adiscuRsion c( (Ue object and effect 
of this section, rneodeio Shaniaj r. Narcma Pau 
I Sf« 356 (1379), and see dedrad p«a AUmtd v 
V.sombddia //aider (1005). 31 Cs.. 3<I5 . («n 
oath IS not biBdiAfS as conclusive evtdea«e ui any 
(iroccedmg other than that in which it was taken), 
rtod Pi'rta Oorind.i » Jtamji TePuii, S Cana. L. R.. 

JO ('* eoaelmive proof ” i» to be understood 
as defined by section 4 of the Endrnce Act). 

12) A presumption adverse to the party 
refusing to Cake the oath may be raised . /ases 
J/eoA V Kafararm Chvndtr, S C. I. it., 476 
(1878). andsco ilo'jan c. PaCAaUtHiWl), 31 
M., I ; (when a plaintiff after agreeing to take 
oath, refuses to do so, the Court cannot dismiss 
the Suit, but must reconl the refusal under this 
mention and proceed 

J3) Si 0 B. V. Tar, nil CharH. >1 W. K.. 31 
>13741 R, r. Pamfoday CAuelrrhkfry, 30 W. R., 

Cr., 19 (1873) (omission to swear jury) 

(41 pa/i-u/dd V- OAttfum AK. I A , 535|, K» 

<»87?J. 

(5) CoQip-vre A'i NLVof 1800, s 10|, (yor 

Act XLt of IfflO. err tli,- revistd fslition, uk 


m«ufii-d up to 1st Jlay 1898, pufif'shnf */ 
begialalivc Department). It has hero heU 
the word " ooisiion " m ri‘*» srri'**' larliidr* 
any omission such as a wilful omhuoh, aad d 
not limited to McMeatal or nepliFCiil owfssioasi 
ff. v.iffewa /lAosfa. 2.1 «’• R-. Cr.. 1- flS*’!' 
a. o.. 14 R. L. B.. F. B-. 2W t 
ftvurya. S2 (V, R.. O.. I* (1874J . »• « > '* "• 
L. R.. fit ; A. V ^Anio. 18 R- S'’** 
thia case Parsons. J.. declmid to dealaiUi th'- 
qaestionf. Jee. Aowrrve<w/na the r«»i^ ^ 

T. d»»Bs/« CAacltrbvtty: 22 W. B . O- 
(I874){ A. V. Afera, Iff A.. 287 I****!' *' 

JMSaAa,. 11 A . 187 (IS-'S) ' 

Pinspeeamaf, 16 31, Iff'' [1*22). in * •*' 
yaare whether the omission to affirm 
having been Intentional ...-i, 

tho provisions et this tv.< 

laHe. NWaris. W. ^ 

0900), where the orRUTnent „ .. y 

Koaionco novel and sfarlhnlt. ■•O" 

169 , 

(6) See under preceding »vi 
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E. 

UANKKRS’ BOOKS. 

alrpddy ob^crvwl, the cenetRl rule u that witnesses who are competent to 
Rtve eridence arc eoinpcllahte to do bo. An important qualification of the rule i» 
enacted by the Hankers’ Books Evidence Act. the provisions of which are of frequent 
application and are an follows : — 

ACT No. xvrir OF 18RJ. 

PASSED BY THE OOVEUNOa-OKNEBAL OF INDIA IN COUNCIL. 

(Received the assent of the Oovernor-Oeneral on the Xst October. 1891.) 


•fa At! to rtmencf Me [/iv of Rvtdenee mtk rttptti M l)anltr»' i^oof'r.fl) 

WRUiKis it is erpedieot to amend the Law of Evidence with rrjpeef to Bankers' 
Books ; It IS hereby enacted as follows: — 

1 (1) This Act may be called “ Tbe Raolcers’ Books Evidence Act. la'll.” 


context, -> 
tments relating 
of the Colonies 
of Parliament 
atent ;f2) 

(а) any company carrying on the businesa ©f bankers : 

(б) any partnenbip or individual (o whose books the provisions of this Act 

shall have been e^tende<l as heremaftec provided ; 

~ * • - -*•- -"iee (3)1 

. ciisb.hook.s, account-books 

airy in which evidence is or 

may be given, and includes an arbitration ; 

(C) * * the Court ’ ’ meaos the person or persons itefore n horn a legal proceeding 
IS held or taken ; 

(fi) ” Judge ” means a Judge of tho High Court . 


{t| In the gtatement of Objeett and RraMiai 
*>t the Bill of this Act itwasitatoil that the 
object of the Bill waa to apply to British fadia 
the provisions of the English Bankers’ Books 
KviJeaceAet, 1870 (t2 t 47 Vic . c. II). Pee 
Wartf.aj t. jrd/ioie*. L. It.. 14Ch. B.W. 
The provUtoaa of the Act were extendod to books 
of tsTingt bash and Tnonej-or^er offices of the 
Bolt Office by Act 1 of 1833. 

(2) AacaJed Act XII of tOOO Under the 


section as it originally stood, it was heU that 
copies of entries iit the books of a bank which 
did not eoRie within the cleSmtioa of a 
**Cainpany” at giren la sub-section (I) though 
certiCed ut accordance with the form presen cd 
by that Act. were not adraiiiible ia evidence 
■nder tbe provisions of tbe Art. R.r. ileOtirt, 
4 C. W. h*.. 437 ilfcnj. Sft 4 r. TV. y.. 
texvQ. rexxiv, eexvxiv. 

(3) Added by Act I of fS93. 
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3. The Local OovorHinent iuay< from time to lime, bj" notihcation in the official 
Carette, crtencl the provWona of this Act to the booki of any partnerahip or iJidirida*! 
carrying on the buMneM of hankers within the territories under its administration, and 
keeping a set of not less than three ordioarj' Bccounl-books, namely, a cash-bwk. a 
day-book or journal, and a ledger, and may in like manner rescind any sotli notification 
4 Subject to the provisions of this Act, a certified copy of any en'ry in 
bankers’ book shall in all legal nroceedincs bo received as j-ritnAfane evidence of the 
existence of such entry, and ahall he ndmitted as evidence of the matters, trsa«actioa« 
and accounts therein recorded, in ererj' case ivhere, and to the same extent as. the 
origins^ entry n now hy Jan adiuissible. hat not farther or ofherwise.fi) 

a. Xo offiooi' of a bank shall in any legal proceeding to which the hank h not 
a patty be compelUhle to produce any banCer'a hook the contents of which can be proied 
under this Act. or to appear as a witness to prove the niatteni, transactions and aecoDnls 
therein rceorded, unless hy order of the Court or a Judge made for special cause. 

fi 11) On flic oppheation ol any party to » legal proceeding the Court or a Jud^ 
may order that atieh party be at li^rly to Inafiect and take copies of any entries in 
II banker's book for any ol the purposes of auch proceeding, or may urder the bsnt 
to preMre and produce, ii ilhin a time to bo specified la the order, eertifietl copirs of 
all bucli entries ncconip lined by a further certificate that no otlicr entries arc to he 
found in the books of tiie bank relevant to the matters in issue in such proce^inp. 
and such further certificate ahall be dated and aub«rribfd in manner hereinbefore 
dircctetl in reference to certified copies (2) 

(2) An order under this nr the preceding section may l>e made either « itli or witbeat 
aummoning the lunk, and ahal) be acned on the bank three clear dnjs (exclusive of h»nV 
holidflj’8). before the same is to be obeyed. unJev the Court or JiHcr shall olheiw'r 
direct 

(3) The hsnk iu«> at any tune before the lime limited for obedience to *?y suth 
orders? afoicsnid eithiTo/Ter to prodnee fheir booksat fhe Inal or giie notice of their inten. 
tion to show cause aeninst auch order, and thereupon the asm* shall not be enforced wKnmu 
further onler 

- • - • .• -s . .. . T..J— -’ororforthepBipo^ 

der of 


part of the banV 

(2) Any onfei ma<le under this section for the payment of coats to or by a * 
may ho enforced as if the lank were a party to the proceeding. 

(.1) Any order under this section aHardmi; ro«ts may, on appheatbrv 
of Oiil Judieati’ir designated in the order, lie execntwl by auch Court a' it t 
acre a decree for money passed by il«e1f • 

Provided that nothing jn this sub-section ahall l>i- constrowl to 
jiower which tlio Court or Judge making tho order may posses* for the enuitceni 
or Ills directions «ith respect to th* piyiiienl of costa. 

lit Sre ii/rtirlo Da. i. /f-I.*. IS .t.. Court is astcil for an on'er to in«pcfC 

cvpiea of the UnViac •"‘’“"t •>' f'”* . ^ 

conairtnt u.th the it 

™u .... .rj,. .. 

(•rratcSl caption bl doiuS ’*• Voir* •* 

..37, ft. r. » wav do 

K.-vosut, thoupli ** *" *if Itt rait-V 

a rartr, i« tealiv tliat “f * fwitv. of , i- p 
^ c}o,^l^ r^nrctnl «»!. U «!>*' ■ ' , 

pihrt •* "■ .... 


'li JlhP^) Wierc Iwfno the .%ei n pnrty had 

a rijiht III Issue a tnbp/tiia iftrn tf'nm tocompet 
l,ankrri to prodnrv their books, ho esa new 
obtain an order under thr .\r( . Re Maretfiti, 
32 C, V: 43S. Thu ha. Mothiflp fo do »ifh flu* 
U« ot discovery nu.l mnaaC tx- uCiIifNl before 
trial In obtaui tn'iH-clioB which cannot I>e 
obtainn) hr means of disroten ( I'araM i. 
Ifiwrf, 1892, p. 137, are however, Prrrn » Pioa- 
pior Am.-v, 71 L. T., f>M. 

(2) It baa been hekl under (bo >'iixh.h Act 
that a Magistrate (.fare wIkiRi (Viranial pro- 
rvrdinas an leinx taken has po«i( to make as 
nrdrr for the prosecutor to inspect «tut take 
ropiea of rntriea in the liooks of a ask at which 
the drfeaiianl keep, aa arrouot, A. r. Asa<|bara 

(|9nS), 2 K- Ik. 01'’; Bod that tboqah the 
oectioa is not in terms roalinni to rntriea iil 
Ihearewiotota jxiile loihe aefioa. yet If the 








onsht to I rM.-.)! 

sk.r* 




X/ir/fnrM’fi 

(!«•»>}. 2 1.. r 

l„. .U.> ™ »'■>“' , „jv.' 

been rvfoscH 
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(See Section i:J, p. 178, ante). 

JuiJgDicnt *niJ Decre«> of the Subortlin ite Ju<tce of Benann rTfened to by the PriTV 
Council in Hhitlo A'linimr t Kt^ihA Pfruh/id 24 1 A.. 10 ; « p . 1 0. W. N , 2C.'> (1807). 

No. 184. 

Judgment of Baboo Mirtunjoy Mukerji. Subordinate Jiidec of Benirei, dated tOth 
December 1887. 

Suit No. 30 or 18S7. 

Kraho Par«had .. .. .. Phnitiff. 


tfrtfi 

Sheodial Tew an oO'm BucIia Tew aii and Raja Ajit Singb . . .. Deftn'lanU. 

Tlie defendant Shen niil ii the aon rf one Heinnatb Tewmi KniiUpat Tenari, 
brother of Hemnath. had two aoos, Dcbi Pnrahad and Ohawam PeMhnd. nnd a daughter, 
SIueiamniAt T.achho Kuar Debi ParsUad. pre.dece8«e<l. Bhawani P.trihad, Muaaam. 
mat P.ani Kuar nnd MuMammat Dharma Kuar were the widowa of Dcbl Parahad. 
Muaaaminat Lachho Kuar had a daughter named .SmlaU Knar, who waa marned to nne 
Baijnath Muaer, father of Ramkishen Mi«-<cr Bhawani P.mhad died a bachelor. 

Kesho Purslmd, 'the niaiiitiff to this eulf, claime to h« the son of Rhondu 3fi«w, irho 
la alleged to ha%e been a brother of Baijnath Miaser. 


On the 4th Janusrr ISoO, aa agrrement was entered into I>etiFeen Jtaoi Koar, Ham 
Kishen Mi«ier and Baclia Tewnn whereby one luoiety of the eatate aforeaaid was, accord- 
ing to the allegatio ' ■’ ’ *- i— *v — * ^'—kishen, who had 

bwn in proprietaiy 'ocoried on the 

l*t January 1873, *’ it, and she bad 

been iu possession o the 2r.th Sep- 

tember, 1884. 

The plaintifi claims to recover possession of it on the death of the widow of Ram- 
kuhen as nis heir under the Hindu law, setting aside a deed-of-eale executed bv Sheo Dial 
Tewan in respect of five villiges forminsr part of the estate of Rainfci«hen, m favour of 
the other defendant. 

The following is the substance of the defence made by the defendants m tlwir written 
statement ! — 

The pUlntifi is not the eon of the brotlier of the father of Ramkishrn. 

He cannot also be his heir, as Raiuhishen was adopted by Bhawani Teuari os his soru 

The suit is barred by limitation, as Sheo Dial Tewari ha.s been in adverse possession 
of the estate for more than twelve years next preredme the dsfe of this si it 

PamUslttK hid hern in pasntiion of the estale at a Iratlie vndtr tf.t eyrrrnseal 

o/ IfW, fliuf jjijintl/} tfirrrfore eon hew so right to ttaim ft o< hit Xri'r. 
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AbbrevlatloQH— 

meaning of . . . . C24 

Abscoodlns— 

accused : eviifence taken against S(l 
infetencos to l>e drawn from . . 139, 
139)1., Ut. 147 
atatements inado at the time of . . I.'iOn- 
Aceeptor— 

of bnUof'Oxaliango • estoppel . . 794 

Aeoeas- 

aexual, absence of . . . . t>99 

„ incompetence of parent to 

proVe . . . . . . 704, 

803. 803n . 804 
„ meaning of .. 701—703 

to document and presumption of 
knowledge .. •• 107 

Aecesstoo— 

of tOTereign ; judicial notice 443, 446 

to office of public officer 443. 447 

Aecldeot— 

and injury to goods ; onus . . 042 

eeidence negativing . . . . 01^ 

facts showing . . • • 136 

proof that act was or was not an 203 — 204 
' raising presumption of negligence 726 
'Accomplice— 

charge to jury concerning .. 832 

competence of .. 827 — 835 

' confession of co-accused . , 283 

corroboration of .. 833—835 

deCectiro not .. •• 830 

informer not .. .« SjO 

meaning of « . 827, 828 

presumption as to .. 706,710 

previous statement of >, 895 

apy not .. .. .. 830 

untrustworthiness of 827, 629 

Acoonnt Bootes— 

; See ** JJooti of AennnL” 

Accoane tendered— 

> when regarded as allowed .. 149 


i'AOE. 

AceoontB— 

burden of proof 635 

necondary evidence of .. 492 

Accused— 

cross-examination by co-accused 861 

evamination of 601,802 

presumption when no evidence 
called by .. .. 717,718 

Acknowledsment— 


of debt . . 231, 23U., 234, 885 

MahomedanUw .. 422n.. 728, 72D 
Acquiescence— 


admissions inferred from 

148 

of agents 

.. 147n. 

estoppel from .. 

.. 768 

Acqottt&l- 

barring subsequent trial 

374, 375 

mode of proving previous 375 k , 620 

Act— 

estoppel by 

.. 763 

Indian Evidence, opplication of 

.. 104 

„ „ criticism of 

07—08 


77—79 

„ „ relation to English 

Law 10 

Act-ot Farllement— 
judicial notice of 442, 444, 445, 446 

pnvate; presumption .. .. 529 

relevancy of atatement in an 363 — 36.1 

“Adding to"— 

tema of doenment .. 571,588 

Admiralty— 

Judgment .. .. 376,378,381 

Admlaaloa— 

by edminbtntor .. 222, 223 

„ advocate .. .. 454 

„ agent .. 212, 220. 224— 239 

agreement .. .. 454 

„ assignee .. .. .. 222 

„ assignor .. .. .. 236 

. .. bank manager .. .. 226 

„ bankrupt .. 210.241 

M co-defendant .. 223 
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PaoB. 

Admission— waniii 


by conduct .. 

U3. 208, 242 

of suit 

.. 454 

„ CO- parcener 

236 

„ co-tenant 

.. 232 

„ counsel 

220. 230 

„ debtor 

230, 241 

director of Company 

.. 226 

„ c.recutor . . 

22® 223 252 

„ guardian . 

230, 231 

«d /ifeiH 212 

—242, 233, 


24X 240 

„ intestate 

235 

„ jagiiirdar 

. 222 

„ joint contractor 

221, 231 

. tenant 

237 

. tortfeasor 

. 224 

next fnend 

233.254 

nominal party 

222. 233. 234 

manager of bank .. 

220 

,, „ Hindu famdv .. 237 

ri „ property 

227 

minor 

.. 212 

officer of Company 

.. 124n. 

partner . , 

220, 231. 250 

party adopting another 23.7, 33C 

„ „ interested in matter ..Sit*, 

s 

251, 233 

„ „ to proceeding 

219—224 

„ patnidar .. 

. . 235«. 

„ persons from whom 

interest 

derived 

220. 235. 230 

„ pleadings 

465, 456 

„ prosecutor 

.. 212 

„ referee 

223, 211 

respondent 

. 224 

.. ryot 

.. 232 

shopman 

222 

„ solicitor . 

220, 330 

stranger .. 

.. 511 

suitor in TcprcsentAtive char- 

acter 

220,222 

„ surveyor .. .. 

.. 320 

„ tenant-in-eommon -. 

.. 232 

„ trustee 

222, 223 

„ vflkil 

220 

way warden 

.. 326 

„ wife 

.. 227 

remindar .. 

.. 236 

consisting of hearsay .. 

208, 216. 220a. 

ilefined 

208. 200. 210 

dispensing with proof 

229, 430, 440 

effect of .. 215 

, 244, 200 — ^202 

ecncral niles with regan! l<* 74, 
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.. 453 

.. 22:r • 
211. 440 
ms. 

.. 202 » 
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„ arbitration proceedings .. lOOu* 
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„ deposition .. 
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,, pleadings 
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inrolring erroneous conditions of 
Jaw .. .. 
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foe purpose of trial 
in judicial proceeding* 
mist.ike .. 

„ sleep . . 

„ soliloquy 
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of It is not to be given .. 

„ to legal adviser 
„ „ police 
„ „ stranger 
.. wltli fraudulent purpose 
without prejudi 
matters provable by 
nature and form of 
not conclusive proof of 


453 

754 

292 


247 
213 
262, 203 
.. 212 
.. 293 

216, 248,249 

.. 2IC 
213-215 

noi 215,20l>-2f* 

none where right acquired before 2OT 
obtained by compulsion •• ' 

of content* of documents ^ <4-, 

„ evidence. See “Xiidenc*. 

.. execution dispensing with P””* , 

„ fact dispensing with Pfo®' n3^240 
,, privity •• •• . . 

^ unstamped or untegis er 

, ■■ ao-B! 
Operating m estoppel •• 

«ml. M w ,»..t,nu .'I 


„„l bm.nd bj. I» r”i”‘ 


party 

pewon by whom, may »>« 
pica of guilty, evWcnco of 


211 . 21 “ 
.. 3^^" 


pntwipal and surely 

Ol, 

208.2^ 


(bent 

rrlevanl against whom 
TTpresentation opcratlnS 
estoppel •• ** 
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i-alue of 292 

weight to be given to 218. 219 

when CODcliiaive .. 4.'>4 

when may he proved bv person 
making it . . 242—246 

whole miiat bo considered 216 — 218 
withdrawal of . . 215 

Administration- 

effect of letters of .. 37ftn., 380 

Administrator— 

admiiiion by 223 

adoilssioQ by inteitate against .. 236 

estoppel against .. .. 761 

Adrafsstblltty- 

Ijurden of proving fact to be proved 

to make evidence admissible 633 
rjusstlon for the judge . 120. 84f^-847 

rule in favour of . . 126, 127 

when to be decided ■ 127.846 

r Adoption- 

admission by party adopting . 236 

invalid ; acted upon : estoppel .. 773 

judgment declaring validity of 377, 378 
onus , , , . 653, 656 

opinion expressed by conduct 421,422 
presumptions as to 721.722 

Adnlterr— 

action for. damages 161 

admission receivable to prove 216 

ante.nuptial incontinence : evid- 
ence of .. .. .. 137a, 

decree of divorce, how far conclu- 
sive .. .. .. 378n. 

evidence of character .. .. 434 

„ K subsequent (o latest 
date charged in petition .. 1T7 

presumption .. .. 733 

proof of .. .. .. 117". 

Adverse possession- 
onus .. .. .. 666 

Adverse Witness- 

meaning of . , 8S3a., 8S3, 884 

admission of fact or law by .. 433 


fadiciai notice of . . 443. 448 

may be also witness 803 

Affairs of State— 

pns'ileged .. . 809,810 

Affaet- 

nieanmg of word . . . . 626 

AtBdavits— 

admission in .. .. 213 

evidence given on . . . . 840 

excepted from Indian Evidence 

Act .. .. 104,105 

filed and withdrawn: liability to 

cross-examination .. .. 655 n. 

of witness not receivable against 
party in subsequent proceed- 
ings .. .. .242 

Afflii&tlon— 

cases s corroborstion .. .. 8’t(> 

AtBrmfttlon- 

evidence on ; use of deposition in 

former tnal .. .. .730 

omission to administer .. 80J 

Afflrmstlve- 

burden on party stating . . 629 

in substance and form . 630 

legal, not necessarily grammati. 
cal .. .. .. 030 

Asency— 

burden of proof .. .. 635 

distinction between, and estop- 
pel .. .. 761,762 

in contract, tort end crime : almi- 
lar facta admissible to prove 673—676 
Aseot— 

admission by, in civil eases 211, 219, 221, 
224—230 

„ in criminal cates .. 228 

authority of .. .. 761 

caoDOt set up /u-s fertii .. 797 

continuance of relationship .. 6S3 

„ against, in favour of prin* 
cipai .. .. 761.762 

estoppel by, atatement of 761.762 

evidence to show person contract- 
ed as .. .. .. >>8'> 

raisrepivsentation and (rand of 762 

notice to .. .. 199, 109a. 

of corporations .. .. 761 

plea of agency I onns .. 642 

prinripal and. relationship : onus CS3, CS4 
proof of .. .. .. 847 

report of: admissibility against 
principal .. .. .. 226 
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•‘event) cntnes producins* same 
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method of. and difference 20 

aealcnc'^'^ of method of. how cured 21 
where mconclusne . 20 
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opinion of . . 405 

AlJbl- 

defenee of 1.35, I55n. 

Alienation - 

onus . 052, W9. 660 

Almanac- 

reference to . . 448 

Alteration 

of document . . 547 

Amblffnlty. 

ns to confining,' etulviice to I'liie ■ IJ 

.. CYcIuding: heaisaj- .. 12 

construction of instrument • pood 
faith . nN 

cHeete of , . 13 

in document suiroiindinp cir. 

cuinstances .. . 775 

Intent . .135. «05>. 61.t--620 

of document .. 5.15. 852'a 

, „ cleared by acta done 

under it . . 555 — 55C 

lutent . . 35.5. 608—613 

American Deeislons- 
Aiithoritv of .. .. 756 m. 

Ancient Docament~ 
filtcralion . . - 547 

caJcolalion of period .10 year* . 547 

comparison of 507,508 

corTohoration of . . . . 548 

no presumption of etreufanta’ au- 
thonty .. .. .. 548 

proof of possession .. .. )69 a. 

relating fo n'eht and custom .. 325 

rules as to . . . . 345—550 

secondary eWdenee of 489, 548 

>a)ue of .. .. .. 548 

Ancient Poaseesion— 

cridcoeo of . . . . • • 326 

Animal— 

acts presumed to be in conformity 
with nature 731, 73? 


ABliaaJ-ouir.t 

evidence as to propensities of 13' 
injury by : proof of Rcfenfer .. I8Sa 
Appeals— 

ciW! and criminal .. .• 

onus in 633, 034 

deafingin, with admissibility .. 130 

estoppel from instituting •• 751 

„ „ varying case in .. 76l 

objection in, to admission of sc. 
condary evidence .. ,• 487 

Arbitration- 

admissions mode in. .See “ Arbitrator, 
no presumption against parlv from 
re/usftl to submit to 343,744 

Arbitrator- 

admission made before . • 

„ of, for purpose of set- 
ting aside award .. 244 

without prejudice .• 248 

“» 

.. .. » 

evidence given before . ■ • • 

not included m term “ Court " ” 

proceedings before, eveepfed from 
Indian Evidence Act fW* ‘ 

regularity of proceedings of, pre- ^ 
aomed •• .» *3 

Army- 

Articles of War (or .. **-'**^ 

Art— j.A 

matters: reference Jo .. ’^Ol 

-,5 of .. •• 

opinion ou points of •• 

Articles of War- . 

judicial notice of •• ' 
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damages in action for 
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examination of witness by 
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witness . • " 
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•dmisiion of plaintiff « 
of bankrupt : declarations ol 
suit against : onus to prove 0 
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Attachment- 

burden ot proof . . . 635 

Attendance— 

of witnesses 838 

eseraption from 83** 

Attestation— 

adniission disiiorKine uitli proof 

of . . IVI2 

end concurrence . 776 

„ Vnowleifite of contents of do- 
cument .. 197.734 

formality of execution . 498, -lOO 

meaning of 502. 503 

of documenta .. .tOI— 506 

onus . . *580. 681 

preautnption in case of ancient do- 
cument . . . 644—540 

presumption of, vihen doeoment 
called for and not produced 533. 646 
proof of execution of doeoment .. 216 

rules with regard to . . 603—603 

want of : whether document ad- 
tniasible for any porpose . . 603 

who may attest .. 502,603 

Atteatinff 'Witness- 
repudiating will .. •• OfO 

See “ fTifnrss ” 

Attornment— 

of tenant . 788.789 

Attorney— 

admission by . 229, 230 

and professional communication 811, 812 
compromise of auit by .. 456 

judicial notice of 443.447 

proof of admission made to .. 247 

Auction-purchaser— 

burden of proof . . - . 630 

presumption in faTOur of .. 742 

Authority- 

continuance of: presumption .. 711 

Awoldanee— 

of incumbrance : onus . . 636 

Awargha— 

papers •• 347,348 

B. 

Bad Character— 

prerioas . . 430—432 

Sec “ Charadtr." 

Bad y*alth— 

fact showing .. 191a., 199 

See ** Otxxf i’flifA.” 

onus of prorine •• 647,694 
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eatoppel of . . 794, 796 

presumption of negligence 720, 727 
setting up title of another .. 796 

suit ot interpleader by ,. 796 

Bailment- 

law as to .. 796 

Bank— 

admission by manager of .. 226 

custom of ... 420 

officer of. not compellable Hitness 799 
Banker - 

books of . .. :{45 h 

opinion of . . . . . 405 

not compellable to produce book 990 
Bankers— 

evidence concerning . . 996 

Bankers Books- 

certlOed copy of . . . . 493 

Evidence Act . . 995, 096 

Bankrupt- 

admission by assignee of . . SSS 

declaration of, before and after 
bankruptcy ,. .. 24) 

le.-iving dwelling; evidence of in- 
tention .. 150n. 

Bankruptey— 

enijuirie* in, guarding against 
fraud .. .. .. 378n. 

proof of knowledge of .. 194 

sescra joint interest .. .. 240 

Baptism- 

register of . .. .. .1V4 

Barrister— 

• .^ee " Co»n*ef." 

"BetoerJ — 

papers .. .. .. .748 

Belter- 

admission consisting of .. 216 

aa to identity .. ,. 140n. 

Benami- 

tenant . . . . 786 

transaction, burden of proof 636 638 

M estoppel from 770—773 

fraud Bgainstcreditora 772, 773 
pan^ eridenro to prore .. 500 

ptesumption .. 740, 741 

Bengal Z^md Regtatration Act— 

entry in register made under .. 333 

Beat BTidenee— 

ruleaaato .. .. 12 

Blbln- 

atatement in family .. 320 
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application of method of .. 43,49 
difficulties as to method of, where 
several causes producing same 
effect . . . . . . 21 

illustration a« to method of, and 

difference . . . 21 

method of, and difference .. 20 

neakness of method of, how” cured 21 
where inconclusive . . . 20 

Agriculturist- 

opinion of . . . . . . 405 

Allbl- 

defence of . 135, 15.">n. 

Alienation - 

onus . . . *152. C59, 060 

Almanac— 

reference to . .. 448 


Alteration— 

of document . . , . 547 

Ambiguity— 

as to eonfinuig eMdcnce to issue .. II 

„ ereluding hearsay .. 12 

construction of instrument t pood 
faith . . . . . . 1,94 

effects of . . .. . . 13 

m document : surrounding cir- 
cumstances .. .. 775 

latent . . 555. 009, 615—620 

of document . . 555, 852n. 

,, ,, cleared by acta done 

tinder it .. 555 — 556 

patent ' .. .. 555,008—613 

American Declslous- 
.vuthoritr of .. .. 756n« 

Ancient Document— 

•alteration .. . .. 5I7 

calculation uf period 30 yesra 547 

comparison of . . 507, 508 

corroboration of . , . . 548 

no presumption of executants' au- 
thority .. .. .. 548 

proof of possession .. .. 169 m. 

relating to right and custom .. 325 

rules 03 to .. .. 545 — 550 

secondary evidence of 489, 548 

value of .. .. ,, 548 

Ancient PoeeeBalon— 

evidence of . , . . • • 326 

Animal- 

acts presumed lo be id conformity 

with nature .. 731, 732 
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Anlmal-coniit 

evidence as to propensities of 137 
injury by ! proof o( scienter .. 188s. 
Appeals— 

civil and criminal .. •• 118 


dealing in, with admissibility .. 130 

estoppel from instituting .. 761 

„ „ varying case in .. 761 

objection in, to admission of se- 
condary evidence .. .. 483 

Arbitration- 

admissions made in See “ .-IrbilMlor." 
no presumption against parly from 
refusal to submit to 249, 744 

Arbitrator- 

admission made before • • — " 

,, of, for purpose of set- 
ting aside award .. 244 

n ithout prejudice 248 

as wilness .. .. ..806 

duties of , . • ♦ 

evidence given before . . • • 330 

not included in term “ Court ” •• 
proceedings before, excepted from 
Indian Evidence Act 
regularity of proceedings of, pre- 
Burned 

'^*■“5''“ Jill 

Articles of War for -• ■‘^2,44# 

Art— Jig 

matters: reference to .. Jo4 

meaning of . , ■ • • * ^ 

opinion on points of • • ' 
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judicial notice of •• * ' 
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opinion of . . 
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opinion of .. •• 
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damages in action for 

Assessor— gjy 

examination of witness by •• 
questions by .. •• ’| 1|,913 
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burden of proof . . . . fi35 

Attemlance— 

of Kitnesees 83S 

exemption from . 830 

Attestation— 

admission di«jK'n«ing witfi j'roof 

of . . lVI2 

and concurronct; 778 

„ knowledge of contents of do- 
cument 107,734 

formality of execution. 408,409 

meaning of . .>02, 503 

of docitnienfn .. .V>l— 50fi 

onus . .. l>30. fiSl 

presumption in case of ancient do- 
cument . . - . 844 — 54fi 

presumption of, \ihen docament 
called for and not prodoeed S39. S46 

proof of execotion of document .. 218 

rules with regard to . . 603—60-8 

want of s whether document ad- 
inUsible for any purpose . . 60.3 

who may attest .. 602.603 

Attastlog Wltnesa- 
repudiattng will . . • 676 

See “ TTifness " 

Attornment— 

of tenant “88.789 

Attorney- 

admission br . 229, 230 

and professional communication 8(1, 812 
compromise of suit by , . 450 

iudicial notice of . . 443, 447 

proof of admission made to .. 247 

Anctlon-purchaaer— 

burden of proof , . . . 636 

presumption in favour of .. 742 

Authority- 

continuance of: presumption .. 711 

Avoidance— 

of incumbrance .* onus .. 636 

Awargba— 

papers . . • . 347, 348 

B. 

Bad Character- 

previous . . 430—432 

I See *' CAaraefer." 

Bad Faith- 

fact showing .. 194 h., 199 

See " (food failA.** 

onus of provine .. 647.694 


B-sOE. 

Bdilee- 
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presumption of negligence 72(3, 727 

setting up title of another , . 700 

suit of interpleader by .. 706 

Bailment- 

law as to . .. .. 796 

Bank— 

admission by manager of 226 

custom of ... 420 

otHcer of, not compellable mtticss 799 

Banker 

books of . . .. :t45H. 

opinion of . . , . , . 405 

not compellable to produce book 906 

Bankers - 

evidence concerning . , 996 

Bankers Books- 

certlfied copy of . . , . 493 

Evidence Act .. 965,996 

Bankrapt- 

sdmisaion by sjsignee of .. 222 

declaration of, before and after 
bankruptcy , . . , 241 

leaving dwelling : evidence of In. 
tcntion .. .. I50n. 

Bankroptcy— 

enquiries in. guarding egainat 
fraud . . . . . . 378n. 

proof of knonledgo of .. 194 

seiers joint interest .. .. 240 

Baptism — 

register of . . .. 3.S4 

Barrister— 

• ,*!ee " Cotin'rl." 

"Beberl* — 

papers . . . . 348 

Belief- 

admission consisting of .. 215 

ns to identity .. UOn. 

Benaml— 

tenant . . , . 786 

transaction, burden of proof 638—638 

estoppel from 770 — 773 

„ fraud against creditoT*772, 773 

parol evidence to prove .. 690 

presumption .. 740. 741 

Bensal Land Besristratlon Act- 

entry in register made under .. 353 

Beat Bvldenee- 
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Blhle- 
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date and plaoe ot . . . , 321 

d\mng mamage and legitimacy 6^9 — 703 
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register of . .749. .7.54 
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of . 242, 245 

fact showing state ol f87. INn 

Bond* 

burden of proof . . 038 

execution of . . 038 
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ness 298, 305. 300. 307. 368 
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production of, in evidence . . 345n 
proof of . . . . . . 345 
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,, contract .. 041. C42 
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„ custom .. 184n < 644. 615 
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I, thakbust 636 

.. title .. . .672 

.. tort .. .. 672.673 

II use of deposition in former 

trial . . 331 

I, wills , . . 073—076 

generally - . 020 — 635 

in appeal -. -- 634 

case ol fact especially Hlthln 
knowledge .. 678—681 

.1 criminal l\w . . • • 643 

meaning of .. .. 620—63! 

of fact in order to giro evidence of 
other fact .. 633, 846 

plea in eonfession and avoidance 633 

provigions as to .. .. 627 
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' test .. .. .. r.30 
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BarlAl- 

register of . . . . 354 
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answers to questions by •• 111 

called as witness .. S03 — Wt7 

IV, LE 


f 


Pa OF. 

Judge— oaM 

competency of. in case tried by 

liimaeU . , . . 80G 

crcrsa.cTaminalion upon question 
P«H»y .. .. .. 848 

deeldca as to admissibility 845 — DIS 

discretion of. as to evamination of 

witness , , . . 848 

included in " Court " . . 10“ 

must be without interest .. 800 

must not import his own know- 

ledge ..115 

must not rely on statements made 
to him out of Court .. 806n 

note of. sufficient record of fact . . 454 

order of production by . 909 

presumed to do duty 720 

protected by judgment .. 369 

questions by 129. 909— 915 

refreshing memor) of 451, 452 

should abstain from looking at 

what is not evidence .. 115 

when bound to try collateral issue 120 

Judgment— 

adDiissibilitv of .. 144,170 

admissibility of. usa “ transaction ” 
or “ instance ’* under s 13 170 — 183 
admissibility and effect of, tender* 
ed as evidence of its truth . . 369 

admissible as res ivditeto .. 170 

basis of .. .. 100,115 

barniigsintshowingftspsndena 370, 371. 

370—381 

„ shonmgres/udirofa 370,371, 
370 

wliete cemedy might 
li»»e been used for, in former 
aetion 370, 372 

bi Court without jurisdiction . 389 

certified copy of .. . 614 

conclusive of Its existence, date 

and legal consequences . 3S5 

ronclusive of its existence diatm- 

guished from its truth 309, 374 

conclusive of its truth in favour of 

the Judge .. 369 

decisnng partibility of property 
and rule ol descent 377a 

domestic, 369 

effect of. m other cases 76 

estoppel by 370,372 

evidence of contents . . 663 

existence of fact in issue or rele- 
vant fact . . 370, 384 — 389 

for or against remaindermaa .. 33Ca. 

65 
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JnacrmeQt- eo<itci. 

foreign 3G9, 274 

in criminaj case . , 375^ 57g 

in criminal not receivable in civil 
action and nee lerad .. 388 

in proof of public or genera] rights 
or customs .. 162 170 b 

irrelevant . 384—389 

«n personam . , 669, 370 

in rem 170. 360. 370. .371—375. 377—379 
IB rem: history of .. 377 b. 

not generally evidence between 
strangers or party and stranger 370 
obtained by fraud 389, 390—391 

obtained by collusion 389, 394 

on matter of public and general 

. . .. 326b. 

operating as admission . 214 

probate, matrimonial, admiralty, 
insolvency .. .. 370.376—381 

public record . 35I, 353 

relating to matter of a public na- 

no. 183. 370, 381—384 
reading of, in connection with de- 
”” .. 383 b. 

showing motive .. 133 

upon question of legitimacy .. 377 m. 
when conclusive .. .. 370 

when relevant .. 369—396 

where record is matter of induce- 

. . . .388 

■Judicial declBloQ— 

error of, how cured . . . *6 


Pace. 

Judicial notice— corM. 
of facts of which English Courts 

take notice .. 

.. . 441 

„ fasts 

443, 447 

..flag 

443. 447 

geographical divisions 

443, 447 

„ holidays 

443, 447 

,, hositiiities 

443, 447 

„ law of the land 

.. 3C5 

M laws 

442. 444 

„ lists of land-holders 

.. 444 

liat of talukdars . . 

.. 444 

,, matters nppeanng in the 

pro- 

ceedings 

.. 444 

matters directed to be noticed 

by the other Acts . . 

.. 444 

,, meaning of English words 

.. 444 

„ notificBtions in Gazette 

.. 444 

,, proceedings of councils 

442, 446 

.. proceedings of parliament 

442. 446 

„ rule of road 

443. 44S 

„ seals 

443, 446 

Statutes . . 

442.446 

,, what facts Court takes 

.. 77 

proof effected by 

.. 116 


Judicial proceedings— 
application of Indian Evidence Act 

to I(W 

presumption as to regularity of 736, 737 
proof that evidence was given in 330 
Judicial record- 

foreign : presumption 31® — 


Judicial evidence- 
general theory of . .17 

Judicial Inquiry— 

See Inquiries. 

Judicial notice— 

dispenses with proof 438, 440, 441. 445 
in respect of public officers 443, 447 
lists of facts given, not complete 444 
necessity for production of book or 


Jurisdiction- 
consent cannot give 
estoppel against pleading want of 
evidence given in Court without 
judgment without •• 
presumption of 713.73 


752 

752 

330 

3S9 

737 


Juror- 
competency of 


806" 
.. f03 


document 444,451—402 

of accession and sign manual of 
.•SovcreiKn .. 443.447 

.. advocates, attorneys, pleaders 443. 447 
„ articles of war 442 440 

,. Hritish temtoncH .. 443^447 pre'ii 

bjelaws 

,* course of nature .. . 444 Jus ter 

Court officers . 443.447 agent 


charge to, in case of accomrliecesi-^^ 

cvamination of witness by 
personally acquainted with fact • 

province of, to Jwlgcof infvntio" ^ 
view by .. •• ' 

ustertll 

agent cannot set up "* 


.. tustnm .. .. 4^4 

„ divisions of time .. 443.447 

„ cjistence of State and Sover- 

.. 443. 447 


Kanungo— 

papers 


3l8 
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“KeptOQtot the way"— 
witnMi : u«e of deposition 328, 334 
Khasm— 

pim .. .. 3">8«, 3G0 

Khoti- 

lands .. .. .. 'n't 

Knowledge- 

fact ehowinp, 187. lS8n, lOOn, 191, 194, 
191«., 197—199 
facts Bpcciallj within : onus 578—581 

guilty : proof . . . . W3 

pccaumplton of . . . . 626 

presumption of, estoppel .. 779 

proof of . . . . . . 728 

what it is composed of .. .. 18 

Kulachar— 

meaning of .. .. IC5 

opinion on .. 421 

proof of .. .. 185 

Kurta— 

admission by .. 327 

teUtion of, to members of family 227n. 

Lakblraj— 

different classes of . . 569, 660 

inquiry into validity of date of 
acquisition of territories 704,705 

onus . , 639. 660, 07 1 . 672. 742 


l,ana— 

presumptions as to holding of 741—744 
See “ Landlord and Tenant ” 

Xiandlord and tenant- 
continuance of relationship . 683 

encroachment . . - 741 

ejectment . . . • . 66.3 

enhancement of rent . . 662 

fractional portion of rent . 604 

intermediate tenure • 664 

onus .. 601,662,683,684 

plea of part-possession . . 664 

presumptions as to holding of 

land . . . . 741—744 

proof by parol of relation 560n. 

remission . . • • 663 

rent-free land, onus .. 671,672 

Latent Ambiguity— 

See “ Ambiguxhj ” 

Law- 
book containing • presumption 513 
foreign and colonial . . ■ 366 

j'udicial notice of 442,444.445 

of the land ; judicial notice of . 365 

presumption of knowledge of .. 735 

technical and general clemenls of 10 


PAOE. 

Iaw Books— 

presumption of genuineness of ., 365 

relevancy of statements in 365, 366 
Law Iteport— 

relevancy of statement in 365, 366 
Law of evidence- 

applicable to British India .. 09 

English law of .. .. 100 

lex fort .. .. 99 

See En^hth Law of Evtdenre " 

Laws of Nature— 

expert evidence as to . . . . 701n, 

Leading questlon- 

in cross-examination 853 — 856 

,, deposition in former trial .. 332 

„ exammation-iD-chief . . 852 


Lease- 

See ‘'Landlord,” “Tenant.’ 

Legal adviser— 

admission made to v •• 

confidential communication with 813 

refusing to produce document . ®24 

Legal representative- 

meaning of . •• •• 236 

Legislature- 

proceedings of pi oof • 517 

Legltlmacy- 

butU during luamage. proof of 699—704 


judgments m question of .. 377n. 

Mahomedan Law • •• 728 

onus . • • 564 

presumption of • 699> 726 

proof of, by treatment 422, 423 

questions of 321, 377n. 


LetterS- 

.sdmissibihty of, found after arrest 143n. 
connected senes of . how much 

of, to be proved . . 367. 368 

containing admission, stamp .. 2l3«. 
contract conteined in several 557, 660 
date of . .. 298.309 

in rourse of transnii«i>ion - 197n 

left with servant of addressee .. 206 

postmark on • •• 207 

presumption as to date of arrival 20<R, 

none that properly 

addressed • - 206n. 


of receipt of .. 20C 

previous showing intention of 

later .. •• •• 190", 

refusal to receive : knowledge of 

contents •• 19S", 


registereJ' 


refusal of addressee to 

.. .. -- 206" 
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Ttos. 

Lftttora— vm f. 

ti» im>t t'llu'o 2Hi« 

“witlinnt I'n-jHilirr” 248, 2E» 

IjKltMTt of A«tTwlnl»trfttton- 
Sc«' *' *' in»<t *V»rfy. 

mml," 


LocM InvofltUmtton- 
ofal r\icl('nc«‘ 
pwof nlTonioil l<,> 

Lorit) UKARo 
LoRio- 

MiU'a UlCVTV o(. »' Xo Csft' 


ru!v 

no, m 

114 

les, 1S5 

10 


Lo* fori- 

oviilfner H llitt of .. I'S* 

Ubol- 

APlion for. ihmter". . litiM. 

pvl.lrnef of aitim))'* . 188«i. 

lUMuinc of 'xorrl Jii.'xction for f«2l 

o^xiTiioix to \'ro\e mnuroiU'o* of 4rtl 

I'Mi'f th't. rrforrotl to (iliintifl .. 328 

Ltopnsao 

rMoj'jvl of , “8?. 7‘>|, 507 

Lfan - 

xfivumcm x'Ulihi'l.l on isroumf of S23 

^'^i«tl^nrf of ynfijHvn^ on cfouml 

of . . . . 483 


Lffo- 

Iftvo of X \xw««ox)M<on .. V>82 

oim« Hl.\«81.»l82 

Llmttntfotx 

itrVnonIcvfcmt'ni cxtonifmc .WV 

Arkiiowli'tfcKX'n] ' ■•i'<'omNr%* rxt 
drnoo 482 

)n miftx for rsin 

onxix , i.tvV— M*?. «7o 

LtAnietn 

con<tili>itf< AH to. «|o n.xt A|<pl\ to 

]»uf<m<*niH S's4 

iiiOHinni; of 3H* 

HtAtrinmlH ah to ivlHlionnhipiMAdr 

fn-foiv . . 323 

1.1a painfana 

Sc«o ** “ 

X.ltararr Soalatr 

xf.wwxwvwl* of .. 3S3 

Utlaratura 

inkttrr* of: trtfrx'nrc to 443, 448 

WthORTAph 

A if.x'iimrni 1)0 


WthoRTAphr- 

tfivomrnl* in»ila |i« .. 47* 


l.U\*rmoTi- 

InformAlioit oliiAinoil for pnr|H»*a 

t'f , . R^>— S*S 

ptT»iimpti.>ii» rrUliii; to .. T44 

l.oo»\CnitoTn 

ojuninn B« to .. 4lt>, 4l*>n 


1/00*1 axpranlonA 
ina»n!ns of .. 


l/<w* of Doeiiniant- 
pnHxf of .. .. .. 841’ 

LunAtlo— 

110I ftporHHXtily tnronnH'lrnt .. 8i'0 


M. 

MaRtAtrAta- 

chIIiM ah niinoH* .. MW— 81IT 
ronfoHHion in proHcnoo of, wliilo in 
pofiM- rnslrvyj 2t'W— 2i'. 

InrlmlM in CVwrt .. .. 

infonnAiion rp<vixr»l I'.x. .i» •” 
offpnre .. •• •• 


MaVxovnartkvi Law- 

prc'ninjition’* •• 

MMntananaa- 

OAHOs oorrv'Vorxlion .. 

Maltfa- 
fxcl Hfiottinc 
|iro«n>nj'lion ol •• 

of .. 

WaUflou* pwarntton- 
artton for: liAmA.CT" 
tssniinrl of JxaH.v i« 
infrirpoo of •• 

intoniion of 


8.n 8^'* 

ill?. l'*'\ f"! 

.. I.'"* 

.. l'’’l 

751 
. . f'"' 




ManaRor— . • • t «• 

ofioinl JlinJufAmii,'.*'!*"''*'"'*;'-' 

.. *ltcn»4i>'n».'f f''-' 

" c»nr>o!iT"Tr 

}i\Anrontr«fl' 

rnl h ..j 

Huntj'""'' '* 


ipiani 

rtififni fopx of 
onmfnt 

.xrrptorn^ rurrr.' 
Sf.o ,8»rtT3 rB-’r- 
Ufa for ri>rp.H*a of o 


m.p .• ^ " 

|rto*nmplion •• **' 

proixf of • • 


3.'T 

3XT 

■' J.Hl 

jv: 
.V17..'4J 
f<T. f'** 
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piiWi«hfd: made hy Oovernmcnl 
aHthonfys relp%aney of afate- 
ment in .. .. 3.V’i— 3«rt 

»tatemcnt in. a« to pnldicorcenrral 
richta .. .. 32 .*., 32 « 

tiiaV .. .. SCO 

M&r^nal notes— 

nf Aet .. . , Il>| 

Merlne Courts- 

.\ct applicable to ,, •*.. 105 

Mark- 

lij’ attesting witncaa .. .’.O. 

on document s opinion ns to 414, 4)a 
proof of . . , . . . 408 

Market value- 

meaning of .. .. .. 400 

See “ Value." 

Markman— 

See “ Marl " 

Marriage— 

birthdurmg, proof of legitimacy 009 — 704 
hreaeh of promise, damages ICO 

certificate of, from India Office 354 
communicntiona during 807 — 809 

dissolution of earlier, onus (.43 

entry of, in India .. IWm. 

eridenee that person unmarried, 
presumption as to continuance 
of state .. .. .. 712n 

genera] reputation as to . 434 

Matiommedan law . 738 

of member of family 321 

opinion not sufficient to prove 421 — 424 
presumed . .. 4.09 

presumption in favour of . . 720 

presumptions relating to 730, 731 

proof of . . 424, 070 

shown by conduct . 324 

shown by repute . . 325 

Matrimonial Jurisdiction— 
judgment in .. 37t>, 380 

Matrimonial proceeding - 
competency of witness 005 

Matter of fact- 

admission receivable to prove 21.5 

definition of . . 108 

distinguished from iinitler of 

opinion . . 398 

meaning of . . 852 

Matter of law— 

admission receivable to proic 210 

meaning of . , .. .. 109 

pirtv not Imund by admission on 22'l 


PaOE. 

Matterof opinion— 

dUtinguisheil from matter of fact 308 
Sev “Opitiinn. ” 

meaning of .. .. .. 852 

Matter required by law to be re- 
duced to form of document- 
evidence of .. . . 05G — 5fl0 

variance of .. .. 571—008 

Maxima— 

application . . . 2G 

ns fa human conduct .. .. 2G 

judicial, simpler than scientific .. 27 

limitation 2C 

.Irferi iRcumAit prof>ntio .. C29 

“.4 negative is incapable of 

proof’* .. .. .. C20 

“ llcttcr that ten guilty men 
should e<c.ipc than that one 
innocent ninn should suffer” .. llCn. 

OonUmporanen erpo^ilto fit op- 

ttma et /orlisiiiau in Itgt .. 550 

CuttHtei tnatUiun ertdendum tit,. 307 

Debitor non pta'um\tur doiinrt .. 734 

Rt ineunlfil prof>olio qui dieit, non 
fHi negnt . 039 

Fatetur faemni ^ui judieiuin fuijtl 143«. 

Frau* et jut nunquitm tohnbitfint . 380 

Frutlra prolalur qvod probatum 
non Tflevat . 135 

Habtmm opliiaum Iti'tm fonfiltn- 

lem reum . . . 310 

In juditio non creddiir niii jura- 
III .. . .. 028 

/nterertrei p«6iira wf til pnti Itti- 

urn . . . .375 

jVemo Jebrl hti puniri pru uno 
defieto 375 

Xemo debel bit trtnn pro viiii tad- 
cm tauta . . . 375 

.Yemo monturNs /'rcesumifur men- 
t.f» ... 294 

Xemo fenetar 'eijisHm prodtrt 835 

.YiAif (eiM conivnirna est finturaii 
eequitaU quau* uuum quodijue dii- 
•otti so guo ligatum tit 599 

Od.o-sn tt tuhonrela non «unf in feje 


prersunend-i . . 720 

Omnia jMsrsniaHiirur rontrn ipolia- 

tarem .. 718 

Omnia prWiiimsnJm rile tut 
atta, 205. 522. .521. 524. 520. 53G. 

543. 713, 736, 739 
Omnia consensus IfJhl erreirem .. I29n. 
Ophmmt tuUrprtJ rerun utui 143 

l\ttrr tM ^nrm iii>^i<r Jemonsfrunf 700 
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Pace. 

Maxims— fnww. 

Per rerurn natiirvm laetiim ntffanltt 
prohalio nitUa esl .. C30 

Potior tsl (ondiiio diftndtTiUa .. <>29 

Pcnderanlur tesUt non numeranlitr S3<>w. 
Qiii /nc>f ptr aliiim /rtcjl per ee .. 221 

Qui senlil eommodum eentire debet 

et onua .. .. 7S3 

Qui licet conaenUre t'(tfe<»r . 148 

Quod ex facto ontur ambi'/mim ten- 
fteatiane fntU <oi<><«r .. 610 

Quod per ttcordiim pTobnlnm, »oa 

debet ease negatnm . . 369 

Ees tnlee ohoa judicata nulfum e/iter 
(7/ioj pr<;»dieium /aet< .. SS."* 

infer alioa acta fel jiidieataa/len 
nacere «o>i deiet . 370. 385 

/Jea ipaa loguKur .. 727 

Aeua exeipiendo actor . .. 030 

I’<jar audita pent; htera neripta 
manet .. .. 469 

' Mar presume ' — 

meanmg q( . .. U** 

Meanlnff- 

of words . . . . 620—625 

Measoramant papers— 
prepared by butwara nmm .. 315 

Mechanic- 

opinion of . . . . 405 

Mechanical agencies— 
evidence of aimiiar facia admis- 
sible .. .. . 137 

Medical certificate— 
inadmissibility o( . . • . 4l3n. 

Medical man- 

opinion of , 405. 405a 


pf>*<-»nor/<jn examination by . 412 

Memory refresnios- 

fice “ Eefreehivy J/enwry *’ 

Mental condition— 

dccinrations as evidence of .. I4ii 

person may testify to h»s own . . 400 

proof of . . . . 1 P 3 

Mental disease- 

eriderteo as to . 136 

Mental feeltne- 

complaint, evidence of . . 140a. 

proof of . . . . . . 190 

Merchants— 

accounts tendered by .. 149 

Means proflis- 

omis .. .. .. 010 


Pact 

Mlnd- 

admig^ion as to existence of state 

.. .. 242,215 

fact sbowing state of .. 187, 194,201 

Minor- 

admission by .. ..212 

admission by BU.Trdifln of 230, 231 
admission by guardian ad fitem and 
nest friend .. .. 234 

acqmeseeoccof, after majority 7“4. 774". 
burden 'of proof of minority .. 6C8 

death of; cessation of representa- 
tion .. .. .. 223 

falsely representing himself to be 

of age .. .. 75S— "CO 

liability for tort .. .. 

nature ol, certificatcof guardian- 
ship of .. .. .. 3ul 

obligation to restore .. 

power of guardian .. 230, S^l 

relief against fraud of 
MJnerlty- 

plca of; onus .. 

Mistake-' ^ 

admission founded on .. •• 

examination of witness by 835 , 86 ,, 

evidence to show . . 672, 693, 59^ 

Mltlffatleo- 
character .. 

of damages ,, .. ..s' 

Mosey order Offleea- 
books of .. .. •• 

Moral certainty— , 
meaning of .. .. •• ' 

question of prudence and not of ^ 

calculation •• •* 

Mora) conviction— 

docs net exclode departure from 
rules of evidence •. 

Mortffase- 

apparent deed of *«lc rcali.r " •• 
attestation of •• *'cV>3 

burden of proof •• 

document apparently conveyance 

but reallv •• " 

estoppel against mortgsgeo * • 
estoppel in case of •» " 

extinction of; presumption ' 

liability of fraudulent minor lodf- 
cree for aale •• '* 

mortgagee permitting property o 

1h> anIJ ; estoppel •• 
mortgagor aeknow/edcing receip 

of inortgage-niottef 
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PtOK. 

presumption : kecpinc nin c prior 744 
property^ held in ; production of 
document .. .. 

Mortsas««— 

accounts of : income-tax psper« 
inadmissible in favour of .. 244 

acknowledgment barring limita- 
tion .. . .. 234 

purchase by, at sale in execution 23*> 
Motive— 

absence of . . . 142 

adequacy of .. .. 142 

admissibility of similar facts to 

prove . . . . , . 13 Sb 

affecting probabilities .. 14In. 

evi dence of . . . . 138, 140 — 142 

for parting with goals ; false pre- 

fences .. .. .. 193 

judgment showing .• .. 183 

meaning of .. .. - 140 

proof of .. .. 729.852 

UunlclpaUty— 

record of proceeding*, public docu- 
ment .. . 515, .'ll? 


PaoE 

Nefrotl&ble Inatrament— 
admission by assignor .. 230 

estoppel in case of . . . . 79.5 

miscarriage of notice sent by post 207». 

notice of dishonour .. .. 198n. 

presumption ns to . . 710, 738, 790 

Newspaper— 

pn-sucnption ns to .. 440, 629, 530 

publication m fixing p.srty with 

notice . .. 19S 

Next friend— 

admission of 234 

Non-production— 

of documents: inference 715,716 

Notarjr public- 

certificate of . . 617, 62 1 

cicdit given to . . . . 53'> 

foreign . . . . . 639 

in King’s dominions . 639 

power-of-attomey executed be- 
fore . . . . . 536 

protest .. . .. 603 

seal of judicial notice 443, 447 

Not coxumonlg intalllslbie characters— 
evidence as to .. 020,022 


Uanlclpal— 

committees : proceeding of .. 3.55 

registers .. . •• 355 

Mural tablet- 

secondary evidence of .. 320 

statement on • 320 

N 

Naming— 

register of . . . . . . 354 

Native Cbrlatlan— 

usages . . . . 645 

Native State- 

police officer of : confession 263, CC7 

Natural Law- 

presumptions as to .. . 731 

Navy- 

articles of war for . 442,446 

Negative- 

incapable of proof . 629, 030 

party stating : burden of proof. 630 

proof of . - - • 679 

when necessary to prose 029.650 

Negligence - 

accident raising presumption of . 727 

contributory : evidence of . 160 b. 

estoppel by . . 705. 766, 778 

fact showing .. 187, 191n 201 

not to bo presumed . . . . 726 

onus .. .. 673 


“ Not proved 

meaning of . ..113 

Notice- 

constructive .. 10$ 

from registration . .. lOSn 

imputed ,. 106 

onus of showing . .. CCS 

proof of . . . 197—199 

statutory definition of . IDS 

through gaxettes . 3C3, 304 

to admit document . .. 440 

to admit fact 440,441,45.3 

Notice to produce- 

contents of . . . . 49C 

Court may dispense with .. 408 

document 479. 483.480.494—108 

document not produced after . 903 

document: not produced after, 

presumption . 643, 644 

iiKpectiaa ol document produced 4'>f> 

refusal to produce . . 496 

required tn case of adversary . . 49.5 

document, when given .. 839 

when not required 194,497 

NotlUcatloa— 

relevancy of statement in 363, 364 

Notoriety— 

of fact supporting inference of 

knowledge .. .. 1D8 
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Page. 

Number— 

excesBive, of witnesses.. .. 842 

of witnesses . . . . 835 — 837 


O. 

Oath- 

evidence of ; uae of deposition in 

former trial . . . . 330 

examination of witness on . . 028 

judicia] : nature of : history of 
legislation . 028, 800. 801 

omission to administer .. 801 

Objection- 

erroneous omission to take, does 

not make evidence admissible 245, 81i: 


proper time to make . .. 120 

to evidence by Court 12'i, 127, 847, 914 
„ evidence by parties .. 120 

n evidence : effect of absence of 488 
„ evidence - form of . 650 

when should be made .. 850 

withdrawal of .. 120 

Obserratien— 

lesson from, of the world . 10 

Obsolete expreeslons- 
meaning of liTO. 623 

Oeeaaloa— 

fact the, of fact in issue or rde- 
\ant facts . . 134 

Occupatlan- 

of member of familj . 321 

showing identity 140,150 

Offence- 

information ns to commission of 810, 811 
Official Communication - 
privileged 809,810 


Opinion— ( oaM. 

grounds of ; corroboration ; rebut- 
tal 4i: 

„ of, when relevant 424, 425 

„ of admissibility of .. 39l 

in ceUtionship .. .. 14^ 

matter of, distinguished from mat- 
ter of fact .. .. -• 398 

of banker .. .. 

„ experts .. .. 397 — 101 

,, expert not called as svitness .. 413 

„ expert in treatise 403. 407. 408 

„ expert upon another .. 404i>. 

„ fanners and agriculturists .. 405 

„ mechanics, artizan*, w orkmen 405 

,, scientific men . . • • 

„ shop-keeper . . • • ’ 

„ akiileil witnesses when admis- 
sible .. .. -.398 

„ third persons when relevant 397— 401 

on art .. •• •• 

„ customs, rights, usages, tenet* 40l 
„ foreign law . . • • 

,, finger-imprcsdons .. 401 w 

handwnling. . 401. 400—108, 

<13.41? 

„ relationship 
„ science .. •• 

proof of right and custom 

to prove character .. 

„ drunkenness 

,, innuendoes of hbcl 

,, insanity •• 

„ mental and physical con- 


dition 

to prove value 
statement of; estoppe/ 


-^^i_:8i 


Omission- 

estoppel by 756, 767—784 

Onus probandl— 

See •' Harden nf Pronf ” 

Openlns— 

of ca«e bj counsel 455 


Opportunity- 
evidence of , . 


OrslaffreemsBt- 
distinct subsequent 
exclusion of evidence of 
cxislcoco of separalp572. 


672, sm— '■'0* 
571_TO8 
eJlrt. 697— 5'*^' 


Opinion— 

admissible independently of its 


correctness as such . 397 

Ailmisgion. consisting of . 216 

as to esistenee of general right 

oreustom .. 417 419 

„ identity .. .. Kffn 

,, meaning of words or terms 420 

„ usages, tenets, etc 419 — 421 

evidence must be direct , , 4A3 

grounds of .. ,, 797 


Oral evidence- 

admission as to eontent* of docu. 
ments . 

considered generally 

exclusion of. by documentary 
dence , • 

facts to be proved by • - 
Includes incase of dumb wJtnes. 
writing and signs 

•• ,V9 41'.« 

must be ilirect 4»’’ 


215, 21'’ 
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Plot 

OnJ eTldrttc*-»»* >A 

bp dift-t : PTTrj'**'''' *'* 
rf d'^rpiti?'! ia foTTse" trill .. S31 

» irrpfftUrlT ppccrdril f<«fp<«ic*n ITT, ITS 
ef itAtPErsti pprjcprr.irc «'ntpp.t« 

pf dppcrspnt* .. S<>S 

jnvif pf fict* by .. 4^2. 

tp ptPTp borrndiry .. 

Tijap of . . . • 4.'*^— tfil 

wbat fict« rs»y bp proTnl by . . 4NS 
»bpa cot pTpladrd by dopatnrnt .V^» 
Order— 

rehtisr to nitter of • roblip ni- 

trnr 

when relemnt - - 

OwnersMp— 

artPf .. 32 .-\. 3 «>»., 5 S 4 e. 

*ct« of. »ho*in!; title .. IS** 

»Pt< of. aneient dopnriient .. Ifi?». 
border of proof «« to 
■ •diVwf of. left by owner with thin! 

party : estoppel 
oatts . . • 

pmamption of, where r\vn\ boHn- 
dary 
proof of 

«hown by prt<»e«'ioii 


Pals- 

«toppel in .. • 

from what 5l ipmiiff • 

modem sen«e of term . 
mode* in which esioppi’l m "ti'C 
Paachayet— 

report of. "« evidence of jirtinrne 
Pardon- 

evidence civen in hoiic of S 

Parent- 

evidence of. to prove non-«rvr«< 
Parliament- 

meaning of « on! ■ • 

procee«1inr« of: jiidiciil in’tice 4 
Parol evidence— 

See “ Omf Eriiletirf ' 
Partition- 

estoppel b\ . . • ‘ 

procecilinrs : eoncl'i'ii enc*i of ■ 


PlRt 

Partner— e>*>i. 

ajiaission by, before partnenhip 

or after di<*o!ation .. .. £3l‘ 

estoppel in oast of .. T«t2 

Partnerslitp— 

eontuiaance of .. .. C'SS 

liability of member* of 121 

onu* . . . . . . t.t^> 

pre*uiiiplion .. .. T44 

pro*4 of, by parol evnfenoe .’iCI, oTO 
relation of : onus . . iiS3 

Part performance— 

doetnne of .. .. ,V>1. .V«3 

Party— 

aJmt«vion by .. .. 210, 22i\. £22 

character . . 42t«, 433 

nominal £22. £33. £34 

to civil suit : «itM-v< .. SlXI. St>4 

Patent- 

licensee ol . . . . . . TST 

Patent amblimlty— 

Sec" .4>i3i,’>ily “ 

Patnldar- 

ailmi<aion b.i . . . . . £33*. 

Payment- 

i««b«r»emem of , "Tfi 

iiivite through unor.incr. fmist, 

mi'rrprv'eiitalion .. .. "SS 

pl.'* ol onn* .. (•4£, r'lit' 

pir»Mmpiioi» of . TIW. TSlVTII 

PeitlKree— 

matter* of . .. 3£t> 

ivjH'M of |v»nchajvi a* exKlcnre 
of .. ., 3£VV 

Matemenl in SttS. 3£t' 

Penal Cinte— 

Inmien of provini; cn*e nithin r\- 

erptiou* of , . . (Tilt 

Penalty— 

an*aer ex|>oiinc »itnc*« to .. SS.t 

peuitinf; eutt 

for **inc relief .. £Tf\3i2 

Perjury 

no |>rr*uinptiou ol , ., 4li£ 

prviMvuiiou for eorTolnnalioii SSIV. 837 
Pbotoyraph 

a (bvunient .. lll> 

alentirieation b> .. S'ci*. 

opiiuoii a* to exeeution of . S'*"! 

to alentify piTlv naiiin! in piil-tic 

*■ ie5i«ter ., ., 


/ 
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r^QE. 

Photography— 

copy nisile l>y compati'on WIS.C0P 
document in'de by .. 4T2. 473, 4i(J 

value of , . . . 50S. 500 

Physical agoncles- 
cvidcnce of similar facts sdmt«. 

«ib!c .. .. 13t> 


Polica-rasir. 
rvports, diaric* 
made U'forc 


r»oi. 

and sfatcmccts 


statements made to officer while 


in\cstif'atinj; ease .. .. 

Undue influence by, to .procure 
confession 2o7, 2fi2.Si?7 


Physical condition- 
dectarations as oidence of .. l4l» 
person may testify to hn own .. 390 

Physical Science— 

advantacc of inquiries of. over * 
judicial .. . .. S»> 

object of , . .24 

Placo- 

adiui<sibility of evidence «« to . IM* 
Plan- 

a document . . . 110 

admivion m . . 213 

made for purpose of c.au«c 537,54? 

not public document .. 514 

relevancy of statement m 3.V«— 303 

presumption a« to . .*»30. 542 

Pleader- 

admission by ,. . 22''. 230 

cannol diseloee professional com- 

nunieation 511. $12 

comprvimise of suit by . 45^* 

judicial notice . 41.3.447 

proof of admission made to 247 

naht of accua<\l to be defended by f^2 
Pleadlojc- 

admission in 213a . 215. 441. 453. 

4.V>. 45« 

cstopjKl ba 453a . 74$ 

Pleaof fiaillty- 

rfleet of .. . 45B 

evidence of admission .. .. 3$$n 

Pledije- 

prwperty hehl in pro«luction of 

diseument .. .. $22 

Pollce- 

admiasiona made to 204,20.1 

ndmis'ions obtained by questions 

bv .. 27S«. 

conies, i.in made while in eusfrtlr 

confession t.v cannot W prorcal 2i'>2 — 2fi.1 
castisify : c\>nfes«ion : information 
leadins to dneotefT.. 2i»7— 27.1 

diary ; how much of. #ccu»evl may 

►ev ..... 3 t.s 

dviPC declaration made to 31$ 


Pollce-offlcep— 

coffcctinu nunitwr of statement*: 

eaidence of .. .. 

diiry of .. .. .. STl 

examination b.\ : ircn.'nin.aticc 
question .. . "*77 

information receivcil hr, as to of- 
fence .. sio.sn 

meanini: of .. .. fiJ. •>'1 

.'^ee -Pobce." 

report made by. not puMic d>.vo- 
nient .. •• 

restraint : compltinant witncvs .. 53? 

stateraenls made to. during in- 
%e«tifation .. »' 

statement of witne-s to, pot public ^ 
recawl .. .. 351-^^ 

witness sent bj .. ‘ * 

Polygar- 

pasition oft ca'mp.\ml wdb f*'**’ 
aeer of Hindu familv 


Poeisesslon— 

admissibility of statement that 

i«arlv in .. .- *• t - 

adverse, one- •• *' 

ancient .. •• "if’ 

a« proof of ownership .. 
slecrees. evidence of .. • ' 

eaidence to show character of • " 

eaidens-e of l ancient document -j 
eawlence of title 35$. t‘>'>. 

limitath'ns in suit* for 
modem •• “ -j* 

rot neces»anly same a* u-er 
a.f pn>pvrty eaidence cf enne 
other evidence of. ihm pin’i ' ^ 

p.irt, by tenant •• " 

police order for: rt’i'Ct o' 
pewseHMStT suit iimfer Specif' -r 
hef.tct -- v ■} 7,1 

ptesnmplion as to confinu*'^'^ 
presumptive evnlence rf o«ner 

.hip .. •• -ir 

prevails untd litl* 

,orrev mans aa ctsfenee cl 
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Possession-^'*''' 

«>icn force doc« not interrupt .. OO 
fllietlicr Bcnesl I^'ind RccKtratinn 
registers es idence of . . . 

Post-mortem Exnmlnfttton- 
1>.T medical man .. •Ill, SOS) 

Postmark- 

evidence of (late of ilespatcli . 207 

on letter: evidence that letter in 
po«t . . . . . . 207 

Post OfBce— 

course of business of .. .. 71B 

presumption ns to posting .. 730 

Post Office Saving Banks 

l>ooks of .. .. .. 345tt. 

Power-of Attorney- 
certified copy of .. .. 493 

declaration as to execution of 57-1 — 530 
execution of . 539, 510 

meaning of . . . 679 

presumption as to . 538 — 510 

register^ . . 539, 510 

Power of man— 

to ipeak trutli, on nbaX iX iltpcnds 32 

Preamble- 

of Indian Evidence Act 99, 100 

Pre«emptlon— 

onua . .. 009 

Preparation- 

evidence of . 138, llO — 119 

Presence- 

statement made in party'a .. 208 

Press copy — 

of document . 473. 475 

Presumption- 

affecting burden of proof 120n,197 
afforded by public record 352 

arising from conduct 143, 735 

arising from possession G84,— OSS 

as to accomplice 700. 710 

,. „ adoption of usual course of 

business . . 738 

,, „ apparent ownership . 630 

., „ btnnmi transaction 740,741 

„ „ bill of exchange . 700 

. „ books of reference . . 642 

, business (common course 

of) . 700. 714 

, certified copy of foreign 

judicial record 540—542 

,, charts > •• 612 

, „ collection of Laws and lie* 

ports . » » 638 


Paoe. 

Preaumptlon-msiii 

ae to common course of business ”05, 
705n., 714 

.. consideration for bill 700,710 
.. ,, continuance 032,706,720 

„ ,, date or arrival of letter . , 207n. 
„ „ delivery of telegram 207 

,t M documents . 423, 424, 738 

>. produced as re- 

cord of evidence 

424 —42'! 

„ >, admissible in 

England or Ire- 
land without 
proof of seal or 
signature 630 — 5.30 

„ „ „ thirty years old 

544— 550 

„ „ doe execution . . 042 

„ „ „ „ of document 

called for and 
not produced 

543—544 

., ., performance of judicial 

and official acta .. 706 

„ ;cncroncbment .. .. 741 

..•/evidence withheld , 707 

extinction of mortgage . 743 

„ facts likely to have 

happened . 703—745 

„ uithm special means 

of knowledge . 735 

filiation . .. COO 

foreign judgment .. 365 

fraud .. 199 

,. gaieties 629, 630 

genuineness of certified 

copy 623, 621 

,. .. of law-books . 36.7 

giving and recording esi- 
dcDCC 741 

,, good faith .. . CD4 

,, grant being permanent . 742 

guilt . . . "28 

,, not accounting for pro- 
perly .. .. lS7n. 

holding of land . ”11—741 

,, innocence 117n., 613,708, 

724. 727, "28 
„ jointness . .. C37 

„ jonsdiction 713, ”11 

., knowledge from access to 

document . . 19" 

.. .. constructive 

notice .. 199 



103G 


INDEX. 


Page. 

Pr«sumptlon-co.t(</. 
ns to knowledge of contents of do- 
cument .. 734 

.. .. .. Law 121,725» 

,, „ letter having been properly 

addressed 207ii. 
t> ^ M i> •• sent to post 

office .. 207 

„ life and death .. 081,082 

„ litigation, procedure .. 744 

„ „ love of life (against suicide) C83n. 
,, „ map .. ' .. 357 

„ „ marriage .. .. 099 

„ mortgage .. .. 744 

,, „ negotiable instruments 738.795 

„ partnership .. .. 744 

.. party hasing had oppor- 

tunity of cross-examin- 
ation* . . 330. 337 

„ not making statement 
against his interest un- 
less true .. .. 250 

payments .. .. 710,744 

peimanent tenancy .. 743 

person acting according to 

his interest .. 735 

„ knowing what he does 735 

on point of death 
speaking truly .. 294 

powers-of-ftttorney 538,639 

private Acts .. 529 

receipt of letters .. 207 

refusal to ansH er .. 700 

regularity of course of busi- 
ness 205, 20>». 

,, judicial proceed- 
ings 713, 73G 

„ official nets 713.737 
„ „ use of deposi- 

ns 330.— 332 


religion 
Reports (liw) 
telegraphic me 
. theft 

trade cu'itoin .. 734 

truth of w hat pirty nitiiiils 21(, 

conclu^ise .. ,, JI9 

conflicting 
difTercnt kinds of 
distinguishni from estopjiel 
case of j«ossos.sion 
criminal caara 

Hicnning and history of the «or»I 
none from rrfusal to submit to arbi- 
tration .. .. 2|«» 


745 
.. 538 

642 
700, 708 


713. 728 
177, 178 
79. 740 
744 
Il7ii. 


Paoe. 

Presumption— 

none tliat director knows contents 

of books of company 197— 1''8 

of fact .. .. ,.120 

„ Law .. .. m 

physical .. ,.731 

psychological . . . . 732 

rebutted by contrary .. .. 727 

rebuttable .. 119,120 

strength of various kinds of . . 724 

under Hindu Law .. 721—724 

under Mahommedan Law .. 723 

Prevloua attempts - 

evidence of , . .. 141 

Previous conviction- 

mode of proving .. •• STi". 

where relevant 187, 202, 430. 431, 432 
Previous etatement— 

in writing : cross. exaniinstioii 

as to . . . . 809-872 

inconsistent with evidence nseel to 
corroborate witness ■ 

use of . . . • 3.12. 331 

use of, as aiimmion •• 332 

use of. to corroborate witness .. 332 

use of, to discredit witness .. 332 

use of, ns evidence-m-ohief •• 33. 


400 


Price— 
market 
See *' raliie.’* 

Primary evidence- . 

applicable to documents only .. * 

b, .. 

proof of 

Principal- _ 

acknowledgment of <iebt - 

ond egent: relationships onus > * 
and surety: admission •• 

continuance of relationship 
estoppel against *’ 

estoppel in fasourof .* •• 

Principle- 

of estimating prohihility 

Print- 472. 475 

document in •• 

Private document ^^l,i 

meaning of . . • • 

Privilege- 

distinguishes! from iiicoinp*] 

communication during ni*rr>iP® g],) 

evidence as to affairs of 

information ns to conimi-'io" 
oiTcnco .. •• 

of Counsel against Is'iiU®* 

witness •' 
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r\QE. 

Prlrllegs 

of Judjjp’* nnd MspNtratf' 80(1—807 
of witnp«'‘PH from auit or proceed* 
tion .. *■ •• 

official comnmnication 800—810 

production of dociinirnt's subject 

of . . . . 822— 82.» 

profe«»ioni»l communicnlions 811 — 812 
profc«sional : not wsucil by >o1iin* 

tccniip evidence .. 81S— 81b 

Privity - 

admic«ions in re<i>ect of 233 — 2-10 

meaning of .. .. •• 2J5it. 

necessity for e»tQpi>el .. "82 

Privy— 

meaning of . . .. •• 235». 

Sec “ Pnvity." 

Privy Council- 

orders of regulations of ! proof .. 517 

Prise— 

cause: judgment of Adiiiirnlt) 

Court in .. .* 378.381 

ProbablUty- 

affected by ijutHtion of motue Hln 
facta showing . I.*>t>— lOO 

identity with Mill 'a theory . 31 

in favour of transaction .• •ISO 

inference from cases of separate 

independent and com erging 3.3, -IS 
of case : number of witnesses 837 

of truth of testimon> , U-l. 114" 
of statement . • 32 

preponderance of .. . 11" 

principle of estimating . 20 

Probate- 

judgment • 377 — 370 

„ effect of •• • 370n 

„ of Court refusing . • 380 

no discretion to refuse .. 380 

of will . 616,557,560 

updn application for, only question 

IS factum of will, not title .• 380n 
Procedure- 

burden of proof ■ . **30, 640 

presumptions relating to . 744 

Proclamations— 

of So>ereign. proof •*!< 

Production— 

Judge’s power to ortlcr • • OOO 

of chattel . . . . . 46S 

of document .. 838.001.^6.012 

„ cross-examination 862 

„ objection to ., 846 


PaoE. 

Prodaction— rena 
of document which another jht- 
Bon could refuse to produce .. 822 

of evidence: effect ot .. 627 — 628 

of evidence : order of . . . . 844 

of title-deeds of witnesa not partj 822 

Proresslonal— 

communications .. 8II — 822 

Promissory Note- 

Sec “ AV/jofmtfe Iiiitrlimttil " 

Proof— 

«dni|.<sion d|.<(>e]i4iiig witli. in cii- 

minal ca«es . , . . 450 

admission made for purpose of dis- 

|M>nsing with .. 220,230 

by documentary evidence 460—472 

by oral evidence . 457— 4f>2 

by public reeortl .. 352 

by 8eeond.iry e\ idenee 470 — 104 

conclusive .. .. 110 

conclusive of legitimacy 694 — 704 

considered generally . . 437-^30 

estoppel IS only matter of .. 74(i 

facts requiring no . . 020 

force of written . 359 

III civil and criminnl cases 115 

III criminal c.<ses 117 

nature of . .11,3 

no |>articiil.ir number of witnesses 
re<|Uircd . .. 835 — 837 

nunc icquiml wbcie facts admi*ted 

452—451. 

of custom . 133 — 186, 417 

docuraeni required to be a*, 
tested . 501 — 506 

„ dying dcclamtion 304, S0.*> 

execution 500.001 

fact only adniis!>ible upon proof 
of other fact 845 

„ facts uliich require no 77, 440, 441 

„ foreign and lolonial law . 3t>*i 

,, handwrilinp 414—417 

,, marriage . . 424 

M mental coiuiition . 103 

,, owneiwbip: 186 

„ previous conviction or acquittal 375a 
,, public document 5I0.5!I. 

512. 516—521 

„ lelevanl facts .. 1,'. 

„ Bignalure 4^8, 49'i 

production of ..15 

of tight . ,, 183—186,417 

aummaiy of rules with regard to 43'> 

waiver cl .. 441 
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Proper custody— 

meanins of .. .. &{$ — 55O 

Propositions— 

meaning of . . ' . . . . 19 

what are true, and how framed 19 

ProseootiOQ— 

burden of proof on .. .. fti3 

contrast between endence for, and 
course followed by prisoner .. 710 

duty of, to produce all acatlable 

evidence .. .. 716 

statement exposing party- to 29S 

Prosecutor- 

admission by 21i 222 — 242 

character of .. 426,433 

criminal (rial a proceeding between, 
and accused .. .. 329 

duty of. in calling evidence .. 643 

King IS, in all criminal proceed- 
ings , . . . 33S— 339 

person should not be judge and 806, 807 

Prosecutrix - 

immoral character of . .. 883 

Protest- 

before nolniy public .. . 599 

Proeed— 

how much of statement is to be . . 3C7 

meaniog of .. 113 


rjoc 

Pnbllcofflcer— 

degijition of .. 613 

document forming act of 512,513 

judicial notice .. 443,447 

not to be corapelJed to disclose 

communications .. .. SCK 

presumed to do duty .. .. 72r> 

presumption as to acts of 713, 714 
„ „ ofScia! character 523 

cewoHrity of acts of .. 736,73" 

writing by which, appointed 557, 5 ('m 
P oblle record- 

absence of entry in • ■ • • 3.>2 

Bengal I^nd Registration Register 3>3 

birth, haptbm, naming, marnace. 

death and burial registers .. 3^4 

Collector's book .. 353 


delay and irregul.inty m making 
documents held admissible nr 
not . . . . 

errors and alleration m 350, 350a 
facts of whicli. is evidence 352— 35<) 

meaning of public document 346 


no estoppel . . . . 

principle upon uhieh, admitted 
presumption afforded by .• 

proof by . . . . * • 

proof of incidental particulars >, 

,, „ identify of parties nsined 


352 
34 S 
3,12 
352 
3M 


ProrlBciaJ oxpressloas— 

meaning of . ■ 622 

prosriso- 

meaning of . . tt34 

PnbUc- 

interest. statements lu tomattcr of 
-•“ec ■■ ^/n<<»7ienla <ij to maUtrs d 
Ftthlic and 6>aer.if 

book, entry ui . 348 — 350 

See “ public Fceord " 

Public document - 

con'idereii generally 010—512 

deposition, report bj policy oflicer 514 
tntrtea in . . 349—348 

inspection of 510 

meaning of 3<D,35't 510^ 312 

municipal proceedings 5(5. 5f7. ,M7*. 
plsint. written statements are not. 

judgments and decrees are 514,515 
proof of 471. 510. 512. .'>20. 521. 531 
proof of other official doeumcnt*5I7— ,*>23 
public record of pnsate document 518 
secoivlary evidence of 492 

what IS a 511,612.5)3.516 

why entitk-d to credit .. .. SfO 


ID 

relerancy of entry in . . 
reports 0/ public offeers 
statement to poliee-nflleer not 


3-M. 

3tS— is*'- 

.. I'd 

.. -V.l 


pabllc eermut— 
census officer 
defimuori of 
entry made by 

bee ** PuhUt PttofJ " 
manager of Court of UarJi 
registering officer 
registrar of births ami deatl » 


ZA't 

3}9 

34« 

SI'* 

340 


purd&QaBblO— 

exemption from attendance 
alatements filed in Court in nwo* 

of .. .. 

transaction with .. 


Q 

Qaantftr-~ 
of evidence .. 

Qaeation— 

hypothetical 

QoloQoennlal— 

papers 


prta., 4l® 

VI 
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I’aoe. 

R. 

Ra«hness~ 

fact* ohowins cxi'tpnce of .. 187 

Rasm-wA RlnraJ 1 khandan— 
manning of .. . . .. 1*15 

Real eridence— 

marks on ground .. .. ISl 

meaning of .. .. 111,1)2 

Rebattal— 

evidence in . . . 844n., 849, 850 

fact which rebuts inference .. 140 

Recall— 

ofwitne«s . .. . 841 

„ „ for cro«s. examination 835 

Receipt- 

affecting onus .. u70 

for money, goods, aecuntv and 

other property .. 293.305 

nature of : not a release 223n. 

not conclusive .. 770 

oral evidence admissible notuith* 
standing . . 557. 579 

Receiving atolen gooda- 
presumption of . . 700, 703 — 709 

Recltal- 

as attecting burden of proof . . 970 

estoppel . . . 775. 779 

in Acts and Notifications 303. 300 

Records— 

estoppel by .. 740.747 

See “ Public EeeorJf ” 

Record of Court- 

obtaining copy of .. . .518 

Record of evidence— 

in judicial proceeding .. 525 

presumption as to what is 524 — 529 

proof of identity of party giving 
evidence . . . 629 

taken in accordance with Hw 525 

Re crimination— 

when allowed . fiOO, 891 

Re examlnatlon- 

as to conversation cro«s-cxaniine>l 

to . .. 393 

direction of . .. 848 

introduction of new matter 848—802 

object of . .. 849,802 

rules as to . . 848 — 862 

Referee— 
admi*sion by 


Paoe. 

Refrealilos memory— 
by book of account .. 344 

by copy of .Statute .. .. 3G3n. 

expert .. .. .398,413 

in examination. in>chief .. 852 

of Judgo .. 451, 452 

reporter or shorthand writer, notes 
of evidence .. .. 332 

rules as to .. 895—903 

Refusal to anawer— 
inference 700, 719 

Resister - 

public. See “ Public Efford ” 
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Act . .... 353 

baptism . ..354 

birth 354 

burial . . 354 

death ..354 

v'edication . . . . . 354 
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mamage . , . . 354 
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Act : certified copy under 402 
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not proof of execution .. 447 

notice of title .. 770 
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—325 
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.. 38 

mode of desenbmg 
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crco . . . 3S4 — 389 

fact constituting state of things 
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ins .. .. 187—202 

.. fact stalnl bv ivnons not vit. 
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Indian Law 

445 

Law: presumption 
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of agent : admissibility of 

226 

., directors conGdential 

226 

,• inspector of company 

354 

„ police 

262«. 
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352 

„ surveyor to corporation 

226 

Reporter- 
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meaning of .. 245 
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as to marriage .. 324n. 

evidence of «. «. 432, 435 

general .. .. ..435 

t. as to marriage . . 424 

m proof of right and custom . . 32S 
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317, 432-433, 435 
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.. ... 887 
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.. 317 
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.. 432n. 
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dying declaration 
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terenue 

irregnlaiity*: onus 
private f.. 

Sale for arrears of Revenue- 
rights of purchaser .. 


237—239 

.. WO 


W, IE 



10^0 


IKDEX. 


Pace 

Relevancy— 

and mode of proof : distinctian 457 


definition of .. 

123 

„ obscurity of 

39 

Judge may ask how question re- 

levant 

84S 

illustrative cases on tbe subject 
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„ entry in publio record 348—350 

„ existence of course of business 

205—207 

I, ensteaco oi jadgraent, order, de- 
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construction of . . . 654 


containing statement as to rela* 
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•listinct subsequent oral agree. 

ment .. .. 571,699—601 

evidence in aid, explanation and 

interpretation of . . 554 
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competency of declarant , 303 

confirmation of declarant . 303 

deposition used as .. 332 

difference betueen law of England 
.and British India 294,302 

expectation of death unneces- 
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diJttnction betwen co«nj*ct«i>cs 

anil credit of .« ••• 401*. 

ciuleiice aa to Jaws of pjitopc •• 


VaCU 

Expert ■••f 

e»Mflmn*on uisttcP* ot tmdc -JOj, 40<5 
.. of. to )>f n'Ceiinf with 
lautitm , .. .. SI'S 

oxaniinaiinti of , . 408, 4P;> 

fje»« fic.\rinc ttpon opicwim of .. 401 

Craund^ of adiiii«aii>d(t> of 

opmiofl of . . . . . 402 

sruuiitf-c of opipton of 4 13. 420 

«»f trfrr to text-booh-* . . S9S 

twtwro of etMlenci' of .. 75 

not raffed A« trtfnca« : oinnioit of 413 
on bfifldnntmcr .. 400 — 108 

opirrum of .. 401 — 4t3, 4r>3, 40? 

•>initioR of, open to civrrohoratioii 

or n-butul .. .70S 
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„ » by oral evidence 77, 457, 4C2 
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showing amount of damages .. ICO 
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,, existence of course of 
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body or bodily feeling 187 — 202 
„ motive, preparation and 
conduct . . . . 138 

similar but unconnected .. 135 
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supporting or rebutting inference 149 
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list of method of difference 35 
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that man holds an opinion . . 397 

“ verbal ” meaning of .. 46.311. 
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evidence may be given of , , 125 

existence of judgment, order or 

decree, a . , 371, 384, 389 

meaning of ., .. .. 109 

False Imprisonment- 

damages in action foi , 160«. 
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Bible .. .. .. 320 
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of. "Re .. .. .. 321 
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conduct 
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evidence as to state of 
history 
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pedigree 
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residence of member of 
succession 
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Family arrangement- 
estoppel 
evidence of 
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judicial notice of 


.. 405 

439, 443, 446 


Feeling - 

statement by crowd expressing. 
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or impressione. 


Ferrotype- 

identification by 
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Fiduciary relation- 
good faitii : onus 

Field-book— 
of survey 
Filiation- 
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thunib-impression 
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Family— 

Riblo .. .. .. 320 

birth, marriage, death of members 

of. nge .. .. .. 321 


PamlIy-eo»w. 

Page. 

celibacy of member of 

.. 321 

conduct .. 

.. 421 

custom 

165, 185 

evidence as to state of 

.. 150 

histoiy .. 

.. 321 

issue of members of ' 

.. 321 

joint Hindu : admission by m 

n- 

ager of . > 

.. 227 
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acknonledgment extending . .765 

acknowledgment, secondary cm- 
dence . . . 482 

in suits for possession 693 

onus . 0(io — 1>67. 676 

Lis nota- 

conditiona as to, do not appl> to 
judgments 384 

meaning of . . • 319 

statements as to relationship made 

before . . . 325 

Lis pendens- 

Seo “ JiidgiA<nl " 

Literary Society - 

documents of .. .. 355 

Literature- 

matters of: reference to 443,448 

Llthogrraph— 

a document .. .. 110 

Lithography- 

documents made by .. . 472 

Litigation- 

information obtained foi purpose 
of . . . , 8K>— 825 

presumptions relating to .. 744 

Local Oustom- 

opiniou as to .. 419, 4]0n 

Local expressions— 
meaning of . . , . 620, 623 


« PiCE. 

Local Investigation— 
ora! evidence .. 110. 113 

proof afforded by .. .. IH 

Local usage 165, 185 

Logic— 

3Ii!l's theory of, Hs to facts .. 10 

Loss of document— 
proof o! , . . . . . ^^0 

Lunatic— 


not neecssarily incompetent 


Magistrate— 

csifed as witness .. 805—807 

confession in presence of, while in 
police custody . . 265—267 

included in Court .. 
information received by. as to 
offence ... .. •• 

Mahoipedan Law- 
presumptions 
Maintenance- 
cases, corroboration .. 

Malice- 
fact phowiDg 
presumption of • • 

proof of 

Malicious prosecution- 
action for. damages 
conduct of party mease of 
inference of malice 
intention of defendant 


758, 7?^ 

835, 836 

197, 100. 201 
.. 733 

., 160n 

.. 10 * 

. ISOn. 
733 
193 
C67 
183 


lanagor— 227 

o! joint Hindi! family, admission by ' 
alienation by 

" " ^ cannot revire 

*’ *’ barred debt ^ 

,, loan contract- 



ed bypre- 
sumption '' 

Map- 

337 

ancient 

■' .157 

certified copy of 

■■ lOf 

document 

357 

Government survey 


See Survey map- 

B37.642 

made for purpose of cou 

order for possession 

" 637.688 

map 

536—58* 

preaumption as to 

■■ .. 

proof of 
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Jflup — 


tttVu 

(Uk 

Mftnrinalnol**' 


IV. 1*.T 

i.r*! 


«f Att 

V, .,,,,1,..),). , 

Mkfk 

1.1 •n<.*firif • It 

on fl'irowM t , «•] 

proof of 

K«rk*t rmju#- 

nir.»Mnp «,) 

’ I'nfBf 
Markinkn— 

•' Virl ‘ 

Mam^r*- 

lii/lh iJunrif, pfTxif of |o?itim*«"> 
l<rr«rh t>{ procni*'. <l»tna;r« 
rpr1ifjr»tx of, fniffi In.fi* 5.»< 

fommunirntion' «}onnf W?— 80't 

«h»»<iJu!Jnn of <-«rfi<*r, ofiii* 

•‘nlfy of, in Jnifi* . •• 

oiicjrnco ilint i<fim»f»i«I. 

pfpiiufnpfniu *• fo fonfiijM»nre 


4<>i 


|f4t 


itato 

Kpornl rrjiuiatioii *• l« 
.MalionitnnUti U« 

•if njrml/rr of f»miJy 
opinion not nufficirnt in pi 
prr«um<>ii 

piriumptJort In favour of 
preaumption* rrlatin^; to 
proof of 
•Iio«n by contloet 
"hown by frpol* 

Matrimoalal Jurladlotlon— 
judgment in •• 

Matrimonial proc««dlng - 
compeltncy of 
Matter of fact— 

atlmission receivable lo piove 
definition of 

distinguished from matter «f 
opinion 

meaning of , . * • • 

Matter of law— 
ndmission reecivabfo to piove 
nieaninp of . . •. •• 

party not bound l>y admissioii on 


ri2«. 

^2< 

728 

321 


72f» 
730. 731 
J24. 370 


3n8 

872 


Paox. 

Matter of opinion 

»l««iinjui'’ird from nisirer « f 1»d Jor 
V.. ■ •• 

mesiiintf 'd . .. .. gS2 


Matter re<]ulr*d by law to be re* 

(lured to form of document — 

r»i.Irnee of .. .. .V/O^f.r.r, 

senanr** of .. .*.TI— WiR 


Maxima— 

-ppbr.fion 215 

•« i.i human roiKluri 

jtidirta], simplrr |h*ii •rjrnilfle 27 

li(R<t«tinn ,, 2G 

trt,>rt pnJ/olin C2^ 

‘A nrcaliie i« inrspiMr of 

proof'* .. ,, .. ns*) 

' fteiter ifisi ten giiiit) men 
«hnii1ii reetpe than |hal one 
innurrnt man aliotilJ tiifler” .. lifin. 
*'«af/i7»/v>roa»o tfjtnmttio ft op. 

/inv> /f jutlfitmt (R tfijf ,, fif/fl 

in nrlf aao trtdrndun . 307 

T>fUlof non iirtfintWr ionntt 73* 

/'» tnfnmhit irrrJ^tm qnt dirit, non 
5*i> ntjo\ .. .. fl20 

f'ntflvr /uriaM ^ui fHdifi'nm fnjU l43n. 

frovn (t )nn nvnijHflin ro^oiiMaf .. 380 

Frnntrri prololnr i{»od proAnfum 
non ftUrat ,. 123 

Uahfmnn o;ifiinuiA r<in/?(tn> 

tfm rtum . . . . . . 210 

In juji'fio non ertditi'r nisi /aro. 

tin .. . , . . f528 

Intirttl rei puMiew wt ad /'nig hti. 

vm .. .. ..375 

Xtmo rffhet f/ia pHniri pro tino 
delielo . . . , . . 375 

.Vemo dtbtl tin trrori pro vnn ead- 
tm caam .. ' .. 375 

(Yepjo moniarug prtrtutniiur men. 

firi .. .. .. 204 

Xnmo Unelur aripanm proJere .. 825 

.ViAif tnui eoHttnieM egl nolurali 
ofvHuti gwi/o utiNtn quodgvt dig- 
aolii to liyaminr quo Ugatam ts{ 500 

Odtofa et inhonegtn non sunt in I'Qt 

prtegumendii . . , . 720 

Omnta pneaumunlur eontra gpoUo- 

tortm .. .. .. 718 

Omnia praguiounlur rite eete 
aeta, 205, 522, 523, §24. 625, 630, 
543, 713, 730, 730 
O/anig eorueniug loUu trroftm !29n. 
OpUmug tnlerpreg rerum vgu* .. 145 

•Paler Mt gvem nupUatdenionetranl 700 
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Pioe. 

Maxinjs—tonj'J. 

Per rtT'Um naturum foetum 
jn’ohaUonulla e«l .. .. 630 

PoJvor eet CQUrfttw diftndtvha . 620 

Ponieranlur letlea non nvmerantvr 836«. 

Qut facit per ahum /etetl per te .. 221 

Qtti eomTnotfum sentire dehei 

el on^3 . . . . > . 763 

Qifi taeet eonsentire vtdemr . 148 

^uod ef fatla ontur aTn&t^unm reri. 

ficalione fnrti icllttur .. 610 

Quod per reeordum probeitum, non 
ithtt es'e Jieyataw .. . 3G9 

Pes inter altos judieala nulluHt inter 

alias prejuitcium inctt .. 383 

Res inter nhos atia vtl jndienla alUrt 

narjtre »«« de&tl 370,385 

Res tpsa loquitur . 727 

^eu« exeipi'enjo attor . . . 030 

Vox nudiia pent, lUera senpta 
mnnei • •• •• 400 

• May presume’- 

mearung of . . .. .. !I0 

Ale&QlBs— 

of iroftls . 620—625 

OCeasurement papers^ 
prepawd by butwara amm .. 315 

Meebanlo— 

opinion of .. .. 403 

Mechanical ssenctes— 
evidence of sioiiUr facts odcDi«- 
9iWe . . . . .137 

Medical certificate- 
in&dmUsibihly o! . .. 4l3«. 

Medical man— 

opinion of . . . 465, 403». 


post-moritm eraminftti'oa by 412 

Memory refreebtufir— 

See '* Refrtehing Jlfemory." 

Mental condltloQ— 
declarations as evidence of I40 

person may testify to his own . . 400 

proof of , . . . . . 193 

Mental disease— 

ovideilco as to .. 136 

Mental feellny— 

complaint, evidence of .. 140a. 

proof of .. loo 

Merebants- 

ftccennta tcndcied by .. 140 

Means profits— 

onus .. .. .. 640 


ftdtnission as to nistence of state 

•• 242, Sij 

feet showing state of .. 187.1134, 201 

Mltior— 

admission by .,212 

admission by guardian of 230, 231 

admission by guardian cd fifemaud 
nest friend $34 

aciiuiescenceof, after majority 774, 774n. 
burden 'of proof of ffiinonty .. C68 

death of} ressationof represents- 
t'on .. .. 223 

falsely representing himself to be 
of age .. .. 758— 7«> 

liability for tort .. 75^ 

nature of, certificate of guardian- 
ship of . . . . ..SSI 

ohligafioo to restore . 7J0 

power of guardian .. 230,231 

telief agalnit fraud of ..75® 

Kioorlty— 

plea ofi onus .. .. **'1^ 

fiUstatce- ^ 

Admission founded on »• 
esammetioo of srltness by 85ff>fi03 

evidence to slioiv .. B72,3W»609 

Mttlgratioa— 

character . . . . " nt 

of damages .. .. 

Money Order Offices— 
books of .. .. 

Moral Certainty— . 
meaning of . . 

question of prudence and not of 
calculation •• ' 

Moral coovlctJon— 

does not exclude departure from 
rules of evidence 
MortKAKB- 

apparent deed of sale really ^ ^ 

attestation of C6S 

burden of proof 
document apparently conveyaDCO 

no 

estoppel against raortgage® 
estoppel in ease of 
extinction of; presumpt'uu •• 

IjahiJity of frftudulent minor lode* 
cree for sale •• '* 

mortgagee permitting •>' 

be sold : eatopP®^ /• 
luortgogor aeJcnoVlcdginS reeeip 
of mortgage-money 
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Twr. 


Paot 


Mori 

j>Tr«nTnplton t Vrrpine «li\e prior T4l 
proprrly irr ; proiliiction ot 
docMwrnt .. .. R22 

MortRftin>«- 

•ccount* of: inroiTi<*-l»t p^prr* 

in Urour of .. 244 

•eknowlodinnenr li^mnc Hmiln* 

tion .. .. .. 031 

pnrc!i**r by, »t "Oo in rieouUon 23'* 
Motlr*— 

•burner of .. .. _J142__ 

ftdoqQxoy of .. •• 1-40 

«dmi»Mbilily of rimilrr f»eti to 
proTo .. .. .. 13?<* 

»(TpctinR probiliilitif^ .• lil". 

jTTidfnw of .. f 3S. 14ft— 140 

for p'tiina with ROod^ 5 f^lw-pre- 
1onc«i .. .. 

JudsTOftit ihowin? •• •• f83 

mMniftc of •• 

proof of .. 723.832 

Mualelpalltr— 

roconl of proco<*dinff*, puiilio docu. 
ment .. .. 515,517 

Manielp&t— 

committpo* : proceodins of •• 355 

remitters ,• •• 355 

Moral tablet— 

secandftry evidence of .. 320 

Etatemrnt on •• 320 


N. 

Namlner— 
register of 
Native Obrlstlan— 
usages 

Native State- 

police officer of : confession 
Natural Law— 
presumptions as to 
Navy- 

articles of war for 


354 
045 
203, 207 
.. 731 

442, 440 


Negative- 

incapable of proof . • 02 

party stating j burden of proof.’, 
proof of 

when necessary to prove 62' 


Negligence - 

accident raising presumption of. . 727 


contributory; evidence of lOOn. 

estoppel by .. 705,706,778, 

fact showing •• 187, 19ln201 

not to be presumed . . • • *26 


Neirotlable Inntrutnent- 
admi'sinn b) assignor .. 230 

estoppel in case of "95 

infscsmagr of notice sent by post 207n. 
notice of dt«bonour .. I08n. 

presumption as to . . 710, 738. 700 

Newepaper— 

presumption as to 440, 520, 530 

publication in Rxing pirty with 
notice .. .. lOS 

Next friend— 

admission of . . . . 234 

Mon-produetlon— 

of documents; inference 716,710 

Notary pnbUc— 

certiRcaleof .. .517,521 

ciedit giien to .. .. 530 

foreign . . . . . . 530 

in King’s dominions , . 530 

power-of-attorncy executi'd be- 
fore .. .. ..630 

protest . . . . , . 603 

seal of. judicial notice . 443,447 

Not commonly Intelligible cbaracters- 
cvidence as to . . C20, 022 

•• Not proved *»• 

meaning of .. .. 113 

Notice— 

constructive ., .. 108 

from registration .. .. 108n. 

imputed .. .. 108 

onus of showing .. .. 668 

proof of . . . . 107 — 199 

statutory definition of ., 108 

through gazettes . . 363, 364 

to admit document . . . . 440 

to admit fact . 440,441,453 

Notice to produce- 

contents of .. .. .. 406 

Court may dispense with . . 408 

document .. 479, 483, 486, 494— 498 

document not produced after . . 003 

document* not produced after, 

presumption . . 643, 544 

inspection of document produced 406 
refusal to produce .. .. 406 

required in case of adversary . . 40.> 

document, when given . . 830 

when not required .. 191,407 

Notification— 

relevancy of statement In 363, 364 

Hotortoty— 

of fact supporting inference of 

knowledge .. .. 108 
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Number- 

excessive, of witnesses., 
of witnesses . . 

O. 


.. 842 

835—837 


Oatb- 

cvidencc of : uae of deposition in 

former trial .. 33Q 

examination of witness on .. 028 

judicials nature ofj history of 
legislation 528,800,801 

omission to administer . gOI 

Objectlon- 

eironeoua omission to take, does 
not make evidence admissible 2-15, 84i, 
propel time to make .. j2{) 

to evidence by Court 120, 127, 847, 914 
„ evidence by parties . jso 

„ evidence . effect of absence of 488 
evidence form of 850 

when should be made . 350 

withdrawal of . .. I»0 

Ob8ervatian-> 

lesson from, of the world . |<) 

Obsolete expressions— 

meaning of ,,2o, 023 

Oeeasloa- 

faet the, of fact in issue orrvic* 
vant facts . 

Occupation— 

of member of family 321 

showing identity .. j49 

Offence- 

information as to commission of 810, 811 
OflSclal Communication - 
privileged . , SOT, 810 

Omtsston- 

cstoppel by . 753^ 

Onus probandi— 

See " Bvrden of Proof.'' 

Opening— 
of case by counsel 
Opinion— 

admissible independently of its 
correctness as such .. 
admission, consisting of 
ns to existence of general right 

orcostom .. 417—410 

.. Idenlitj ■ .. 

.. meaning of words or terms 420 

•• usages, tenets, etc. 410 |2l 

evidcDCO most be direct ,, 453 


• Paoz. 

Oplnlon-coait. 

grounds of ; corroboration ; rebut- 
tal .. .. 412 

; of, when relevant 424. 425 
II of admissibility of .. 397 

in relationship .. .. 144 

matter of, distinguished from mat- 
ter of fact .. .. ..398 

of banker . . . . .. 405 

expeils 397—401 

expert not called as witness .. 413 

I. expert in treatise .. 463,487,408 

404b. 


405 


expert upon another 
n farmers and agncultunsts 
mechanics, artizans, workmen 
M scientific men 
,, ahop-keepei ,, .. 405 

.. skilled witnesses ulirn admis- 
sible , , , . . , 398 

•I third persons when reJesant 397— 401 
on art , .. .. 401 

.. customs, rights, usages, tenets 401 
foreign law .. .. 401 

.1 finger-impressions .. 401—400 

.1 bandwriting. . 401, 408—40^ 

413,417 

,1 relationship 
„ science ,, 
proof of right and custom 
to prove character . . 

•I drunkenness 
M innuendoes of libel 
M insanity 
II mental end physical 
dition 

to prove value . , 

statement of; estdppel 


421—424 

401 

183 

400 


780-781 


Opportunity- 
evidence of 
Oral agreement- 
distinct subseqneat 
exclusion of evidence of 


13S 


, 599—001 
671—60 


455 existence of separate 572, 596, 597—509 


397 

215 


vrounds of 


397 


Oral evidence- 

admission as to contents of docu- 

vtil" 

considered generally .. 457 

exclusion of, by documentaiy e 
dcnco . . 

facts to be proved by . . • • 

includes incase of dumb uifneas 
wiling and signs .• •• 

meaning of .. 
must be direct 


551—550 


433, 4.58, 40.7—463 
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inH*t W dirrcl . rxf'rpttf'n tn nilc 2^*^ 
of ifpjvwition in forttirr in*l Ml 

.. inrpiilsTlT rpconlM conf^'inn IT«, I tR 

of »tAtrtn<*nti« ponc^mire mnlpnl* 
of doenmoni* 
proof of f*ct« liT 

1o proTT honnd'»n fl i'll! 

TAlor of 4*.^-|fll 

»h»t fACln ni«v l>o ^^o^o<^lly 4SR 

wh^n not pxrludM I’v dornmmi »’»• 
Order— 

rrUtinC to mntlrr of a pnWie n« 

turr >8’ 

Srr " Jiofim'"' " 

Ownemhlp- 

Aftof as.-., nwir . rjRin 

*pt« of. rhowinj: titlr 

«r»* of. ancrnt doennirnt . 

liorden of proof A* fo .. 0R4— O'*! 

indifin of, left liv owner with lhir.1 

i“rty i "'"pr'i ”? 

ontja . • • ‘ ’ 

presumption of. where roid l.oon. 

:: • i 

*liown l.y poMes'.ion 


Pale— 

...oppol In .. . 

from what it ApmOB .. 74!> 

modem sense of term . • ' 

modes in which estoppel in. Arise 7 

Panehayet— ^ 

report of. as eridence of pedicree 3.JU» 

Pardon- . . , , oofl g«o 

evidence (liven tn hope oi e-o. 

Parent- 

esidence of, to prove non-access <«« 
p.rium,nt- 
meaning of word .• 

proceedings of; judici.'l notice •14». 
Parol evidence— 

See “ Oral Kfirfenee." 

PartJtlon- „ _ - 

estoppel by .. •• ^ 

proceedings: conclnsi'eness of .. 7451 

Partner— 

Rchnowledgment birring limita- 
tion .. •• '* 

Admission by .. •• 220, — 1».»- 


pAor. 

Partner- rs»<<. 

admission by, Itcforo n.irtncrship 

or after diasolution .. .. 2.V) 

i*stop|w| incise of .. .. 702 

Partnemhlp- 

ronlinuance of .. CR3 

lialiiliiy of members of .. 124 

onus .. 0<V) 

prrsiiiiiption .. .. 744 

proof of, by parol evidence SHI, S70 
lelalion of: onua .. .. C83 

5»nrt performance— 

doctnno of .. .. '>SI,S83 

Party - 

admission by .. .. 210,220,232 

character .. .. 426,433 

nominal .. .. 222. 233. 234 

lo Civil auit: witness 803. 804 

Patent- 

licensee of . . . . . . 787 

Patent ambiffulty— 

See*' yfmhipaily.” 

Patnldar- 

admission by . . . . . . 235n. 

Paymoot- 

indvrsement of .. .. 776 

made through ignornnce. fraud, 
nmrepresentstion .. .. 788 

plea of: onus .. &42. 060 

presumption of .. 710,720. 744 

Pedigree- 

matters of .. .. .. 320 

icport of paiichnyet as evidence 

of .. .. .. 320n. 

Ktatement in family . . 208, 320 

Penal Code- 

burden of proving case within ev. 
ceptions of .. .. C7I> 

Penalty- 

answer ezposins witness ti> .. 825 

Fendlnff auU— 

for same relief . . 270, 272 

Perjury— 

no presumption of . . . . 402 

prosecution for: corroboration 836,837 
Fbotograph— 

a document ,. .. .. 110 

identification by 3510 n, 

opinion as to esecution of . . 35>0 

to identify party named in putilic 

legister .. .. .. 355 
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Photoeraphy— 
copy m/ide by compnrNon 
dociimonl mode by 
value of . , 


r^oc. 

608. MO 
472. 47a. 476 
608,500 


Physical nffencles- 
evidence of siinifar facl<i Ailmi<- 
sjWo . , . . . . 136 


PoIlce~o’DM 

reports diaries and stntcmeots 
made before .. .. 

statemenls made to officer ahile 
investiRatinjt case .. . 2fi7ji 

undue influence by, Jo .procure 
confcision 2.'36, 2j7, 258, £fi2,2()7 


Physical condition- 
declarations ns eMdenee of . 146 

person may testify to Ins onn .. 3{in 


Physical Scleuca- 

advantage of inquiries of, c 

iver * 

judicial 

. 26 

object of 

.. 24 

Place- 

admissibility of evidence ns to 

160 

Plan- 

a document .. 

no 

admission in • 

213 

made for purpose of cause 

537,642 

not public document .. 

.. 614 

relevancy of statement in 

,356—363 

presumption ns to 

636. 542 

Pleader- 

admission by ■ 

220. 230 

cannot disclose professional co 

>m. 

miinication 

811. 512 

compromise of suit by 

.. 456 

pidiCial notice 

443. 447 

prooi of admission made to 

247 

right of accused to be defended 

by 842 


Fleadlncr- 

ndmission :n 213n , 215. 44), 453, 

455, 456 

estoppel bv . . 453n.. 748 

Plea Of gailty- 

efTect of .. .. .. 45« 

evidence of admission . .. 388». 

Pledge - 

property held m : production of 
document .. .. 822 


Police- 

admissions made to 264,265 

admissions obtained by questions 

bv .. .. .. 278«. 

confession made wfii/c in custody 

of . . . . 26.W207 

confession to. Cannot be pros-ed 262— 2G5 
custody } confession : information 
leading to discovery., £g7 — 275 

diary ; how much of, accused may 
aec .. .. 368 

dying declaration mode to .. 318 


Police officer- 

collecting nnmbei of elateoienl«: 

evidence of .. .. 32S 

di«iy of .. 871 

examination b3 s incriminating 
queation .. .. .. 827 

information received by, as to of- 
fence .. 810, fill 

meaning of .. .. 2(,3, 254 

.‘>ee “ J’ob'ce ” 

report made by. not pubbe docu- 
ment .. .. .. ^1^ 

restraint : complainant sntneM .. 832 

BtaUroenls made to, during in- 
vestigation •• 

stsleiaent of witness to. not public 
record .. .. 551-^32 

witness sent bv .. 


Polygar- 

positlon of; cotnpsrcd with 
ager of Hindu famil.v 
Portrait— 
familj' .. 


227i»- 

228. 


Possession— 

admissibility of statement that 

party in .. 

adverse, onus 
ancient 

as proof of ownership ... 
decrees, evidence of .. 
evidence to show eharacler of . 
evidence of: ancient document . 

evidence of title r> s P'’4 

limitations in suits for ’* 

ntodern .. •• *■ „,p 

not iieccssarily enmo os user 
of property evidence of enme 
other evidence of, than parol 
part, by' tenant 
police order for J effect of •• 

jiossessorj' suit under Spepifiv Re- 
lief Act .. . •* 

presumption a. to contimirnce o' 
presumptive eTidcnee of owner- 
ship • • ' ■ 

prevalN until tllle shown 
anrvey mops ns evidence of 


IC'ts 


70JI, 70'’ 
PS?— '"’0 


711 


3,v.«— 3'''0 
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I'jior- 


rot*rttiilon 

foTTi* Htv* t>o1 iiiirinipi 
'•hrllirr Hrrir*! !trCl**rM«"n 

rrci‘1fr» rMiirnri' I'l 3*'^ 

Port-mort*m nxRtnlnution 
I'T in*n 

Po*tnj»rk- 

rviclcnM* of ifntr of 20“ 

on letter rTtdrnM- tlml letter »n 

po«t .. 207 

Port Omce- 

eourrp of of .. “IB 

pre^uniption "• to jxi.tmc “S'* 

Post Office SaTlnirs D&nks 
l>ooV« of . . 3ISn. 


Power-of Attorney' 
cfTlifinl copy of 
dccUrutton •' to cjccution of 
execution of 
mceninc of 
presumption *« to 
repMcnxf 
Powerofman- 
to speaV. truth, on « lint It <icpcmln 32 
Preamble- 
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„ cotifeision made under promise 

of secrecy, etc 266, 200 

„ „ to be determined by 

Court not jury .. .. 23($ 

„ entry in public record 348—356 
„ existence of course of business 

205—207 

„ existence of judgment, order, de- 

cteu . . , . 384 — 389 

,, fact constituting state of things 
under which facts in issue or 
relevant facts happened .. 132 

„ fact depending upon proof of 

other fact .. 845 

„ fact forming part of same trans- 
action .. .. 132 

,, fact necessary to explain or in- 
troduce relevant facts . . 140 

„ fact not previously dealt with 

as relevant fos 

,1 fact showing amount of dam- 
age .. .. 160 

„ fact showing accident Or inten- 
tion .. .. 203 

„ fact showing conspiracy I63 

„ fact showing existence of state 
of mind or body or bodily led- 
ing . . . , 187—202 

,. fact stated by persons not mi. 

nesses .. 293—328 


M >• as to usages, tenets, 

etc. 419-421 

,, on relationship 421—424 

„ oral admissions as to contents 

of documents .. 246—247 

„ statements as to fact of public 
nature m Acts and XotiSca* 
tions 303—361 

„ statements in lair-hooks 365. 376 
„ statements in maps, charts and 
plans .. .. 336 — 363 

Relevant- 

means admissible .. .. 34^** 

Relevant fact- 

evidence may be piien of •• 
Religion- 

belief as to, not required in wit- 

.. .. 

presumption as to .. •• 

tenets of .. •• 

RellgtOUa foundation— 

constitution end government of 416 4- 

Remainderman— 

judgment for or against *• 

Rent— gji 

enhancement of •• g 

estoppel by acceptance of •• 

fractional portion of .. •• 

free land . . • • 

payment of, by mistake •* 

payment of 1 presumption 

Repeal— jOd 

of enactments by Act 
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Boportor— 
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Rcprcseatatiro tn Igtoreart- 
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right of ,, ^ .. <;mj 

Retracted eonretelon- 

Sec “ Con/i'4/ion '* 21 1, 2i!/, g.VJ 

Rewenue— 

f^Sf^ter* .. ,, 3SJ 

tale /or tnrart of . . 227— 23‘» 

eartcys chUtah ,, ,, ZTA 

RevenneotScer— 

infornittlon rrccire*! by, ti to of. 

Rercrtloser— 
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Pace. 

Sanity— 

presumption ’ 

“ 712, 732 

Schedule— 

of Act 

.. 100 

Science- 

conclusions of : judicial notice . , 448 

general object of 

„ 17 

great object of Physical 

.. 24 

matters of : reference to 

443. 448 

meaning of . , . . 

.. 404 

opinion on points of . , 

401, 405 

SelentiQc Instrument- 

presumption of regularity in case 

of 

.. 137n- 

Scientific Society- 

document of .. 

.. :355 

Sclentlfiu man— 

opinion of 

.. 405 

Scientific expression- 

meaning of .. .. 

.. 620 

Seal- 

comparison of 

506—609 

documents admissible without 

proof of 

630-636 

judicial notice of 

636 

proof of 

415, 498 

of Courts and persons t 

judicial 

notice 

443.416,447 

opinion as to .. 

.. 416 

Search- 

hearsay answers given on 

.. 490 

lor attesting witness 

.. 604 

for document 

.. 489 

Sehalt— 

alienation by 

.. 655 


Secondary evidence— 
adiaisstoa by counsel edmUting.. 455 
admission of contents., 480,468 

cases when, of contents of docn. 

ment admissible .. .. 77,78 

Limitation Act ; acknowledgment 483 — 
463 


loss or destruction of document 480, 489 
no degrees of .. .. 477 

meaning of .. 113.473,474,475 

on ancient document .. ' 647 

oral admission , . 246, 247 

original consisting of numerous 
accounts, etc. . , 4S0, 493 

original not easily provable 479, 491 

original public document 480, 402 

proof by .. 472, 476,470—494 

when document in possession or 
power of otber party m. 470 


PiOE. 

Secondary evidence— ron(>t. 
when, may ba given .. 479— 4nt 

where certified copy admissible 4S0, 452 
where communication in violation 
of duty .. .. ,.820 

Seduction- 

damages in action for ICO — 101 


Self acquisition- 
onus . , 

Berlea- 

fact forming part 
accident 
Settlement— 
burden of proof 
“Shall presume ' — 
meaning of 


.. CjI 

; intention or 

.. 201 

.. 636 

.. .. no 


Sheriff- 

admission by debtor against 241 

admissions of under-sheriff or 
bailiff against •• 

BhopHeeper- 

opinion of •• ^65 

Shopman- 

^admission by .. •• 227 

Shorthand, Writer- 
notes of, as to what occurs at trial 451 

note of evidence by .. •• 


isnature— 

comparison of .. 506-500 

definition of .. •• 

diatinclion between mark and] 4l5n 
document admissible without 

P"»' "> ““"m? 

meaning of . . • • ■ • 

presumption in case of ancient 
document .. 


Sign Manual— 

of Sovereign • judicial notice 


of 443, 44C 


Signs— ' 

questions and, amount 
statement 
ieatimony by 


to verbal 

.. 3 C 3 

463.803 


Silence— 
admission by 
pTcaumption from 


767 

143. 147. 148 


Iznllar— f j , 104 

acts t evidence ol. to show in eu 
facta j evidence of, if ' jjij 
excluded •• ’* 


Sleep- ^ jl3 

admission made In — 
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rioB> 

Bolicltor— 

•dmUiion by .. 221^—230 

cannot di«cIo*e profc««iorftl com* 
mnnication .. 811—812 

8oUloqu7— 

admiuion made in .. 213 

Sovereign- 

accession And Bign manual ot 443, 440 
demise of . . . . .. 440 

document forming act of authority 612 
foreign : judicial notice. . 412, 444n , 447 
proof of orders of .. .. 017 

Speclfle Relief Act- 
posscssory suit under .. .. 090 

Spollatlon- 

ol etidence •• .• 716—710 

Spy- 

not accomplice «. 829 

Stamp- 

admission s invalid instrument .. 214 

document inadmissible for want 
o! .. .. .. -tSS 

not required for letter containing 
admission •• •• •• 2I3n 

presumption as to when document 
called for and not produced 543—544 
• presumption relating to, in case 

of lost doenment .. •• 544 

want of : secondary erideoce 500 

document without i suit on con* 
aideration *• 657«- 

State- 

affairs of, privileged .. 809,910 

document referring to matters of 904 

proof of 

State of things— 

meaning of . > • • • • 

under which facts happened : evi- 
dence of .. •• 734 

Statement— 

as to cause of death 294, 297, 302—305 
See “ Dymg Deelaratton." 
by persons not witnesses 293—339 
by witness who cannot be called 75 

how much of, is to be proved ^ 367 

made under special circumstances 

7, 340, 341 

presumption as to, being true ^ 76 

previous. See “ Previous Slate- 
nent." 

probability of _ — ••• 

Statements accompanying and explain 
Ingaete— 

admissibility of i •• 745 


PaoB. 

statement against Interest- 
admissibility oi .. 298,309—316 

burden of proof .. 316 

difference between law of India 
and England .. .. 311 

extension of English rule .. 295 

ground of reception of .. 295 

in escaping criminal prosecution 
or suit for damages.. .. 314 

meaiiiog of entry against interest 311 
nature of the interest.. 309 — 311 
must bo sgainat interest when 
made .. ' 312,313 

need not be contemporaneous ,, 316 

partially .. .. .. 312 

pecuniary .. .. .. 313 

personal knowledge unnecessary 316 
proprietary .. 313 — 314 

whether .evidence of collateral 
facts .. .. 315 

Statement made In course of hrxslness— 
admissibility of .. .. 305 

burden of proof .. .. 309 

contemporaneous not required >. 308 

ground of reception . . . . 296 

meaning of ** course of business *’ 307 

personal knowledge unnecessary 308 
whether evidence of collateral 
matters . . . . 303 — 309 

Statement as to matter of publlo and 
general Interest- 

admissibility of .. 316—310 

form of the declaration .. 316 

Its mofa and interest .. ,i» 319 

meaning of terma “ public ’* and 

“ general *’ .. .. 317 

nature of the opinion.. .. 317 

reputation os to particular facts 317 

Statement ae to relationship— 

I admiaalble as to particular facts 324 
tie mota . • . . . > 324 

must be made ante Ulem moUtm,. 325 

need not refer to contempora- 
neous event . . , , 324 

persons from whom receivable 322 

' personal knowledge unnecessary 323 

Statue— 

jadgment declaring .. 370,376 

meaning of . . • . . . 447 

t Statute— 

preaumption aa regards .. 445 

public and private .. 445 

Strldhaa— 

onus -. •• — 651 




iimiix. 


jaie 


Tji*?*. 

T»n#u- 

opuiion on .. .. .. <01 

of *ny lK«Jr of men or fntnily : 

<’pin»on {f» . .. JIW 

Term- 

o«n! in parliiMiUr pl»«i or fij ptrli- 
etilar profile .. .. <^0 

Terri torr- 

Ifntnl) : judicial notice <13, 447, 
704—705 

cession of w. 447, “01—705 

Teeutor- 

eridcncc of haOita of .. .. l>d5N. 

TOetfmony— 

» See •• iriferat," " £ridtnft." 

Theft- 

prcsumplion ot 70C, "OS— 710 

Tb&k- 

■oeurecy of .. 360 

•inep * .. .. 360.536 

Thekbast- 

buhlrn of proof .. .. 636 

Title. 

ecta of onnersliip eliotung .. 150 

■(lmi**ion es to, by ruenager of 

property . • • —7 

*«e«ion of ; tleon'e, evidence of 177 
by eetoppcl •• 

not office of estoppel to pasi .. 7Wn. 
oa«H .. •• ®72 

predecessor in, admiasiou by .. 211 

ot Indian E\idcnce Act 90, 102, 103 
proof of .. •• 102 

survey map as evidence of 358 

whether Bengal I*and Itegislration 

register evidence of 353 

Tltle-Deeds- 

production of, of « itness not party 822 
Time— 

admis«ibility of evidence as to 140 

divHions ofs judicial notice 443,447 
Tombstone- 

statements upon .. 298, 31‘t — 320 

Tort- 

not presumed •• •• "3t» 

onus .. .. C72-673 

Torture— 

for purpose of extracting confes- 
sion , . « , 250, 262 b 

Trade- 

export eridenee as to matters of 40.5 

Trade Mark- 

right to use .. .. 787 


PaOb. 

Trade Term- 
meaning of .. .. 021,02.5 

Traoeaetlone- 

exefusion of evidence of unconnec* 
ted . . , . , , 75 

facts forming part of Same .. 133 

link iQ chain of .. .. 133 

meaning of ., 132,100—107 

oflcnccs coostituliog p.art of sanio 134 

aenes of .. .. 133—134 

touching rights and customs .. 101 

Traaslatlon- 

Court, whether conclusive C23 — 624 

meaning of .. .. C33 — C24 

of document ordered by Court 004 

Treatise - 

opinion of expert expressed in 413 
Trespass- 

damages in action for ,, 1C0«. 

Trial - 

statements made In party’s pre- 
sence during >. .. 148". 

statement ot judge as to nhat oc- 
curs nt .. .. 454 

Trover- 

damages in action for ICO'i. 

Trust- 

estoppel m Case of .. .. 787 

Trustee— 

adniusioQ by . . 233, 234 

cannot set up ndierxe title .. 7(i2 

estoppel in case of , . 7C2, “(si 

good faith: onus .. 694—699 

U. 

tfodue InBuence- 
distmetion between, and incapa- 
city .. .. .. 698«. 

in case of w-ilis . . . . 698 

in proving confession .. 250 — 257 

0sase- 

affectiug contract .. .. ]44ii. 

annexed to contract : evidence C72, COl — 
C04, C24 

distinction between custom and 418s 
evidence of, toaffecC docament .. 554 

foreign .. .. 405 

long, best exponent of nght . . 162n. 

meaning of .. .. .. 10.', 

of trade .. 165,186 — 187 

of body of men or family, opinion 
as to .... 410 

o^ion as to., 401. 419^., 410, 420 
proof of .. .. 420,005s. 

irquisites of .. 1C4 ]65 
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INDEX.- 


Paoe. 

Subject— 

nattiial distribution o! ..13 

tabular scheme of such distribu- 
tion .. •. .. 10 

Subornation— 

of evidence . . . • 139. 143 

Subpc&na duces tecum— ‘ 
meaning and effect of .. 838 

required in case of strangers 493 

resistance to, on ground of lien.. 485 

when necessary .. .. 483 

witness attending on : cross-ex. 

amination , . 862 — 863 

witness called on : right of eoun. 
sel to appear for .. 824 — $25 

Succession— 

family .. .. .. 321 

Suicide- 

presumption against . . _ 683» , 735 

Salt- 

must include whole of claim .. 372 

pending .. .. 370,372 

Summons— 

serrico of; onus .. 640 

to produce document .. .. 485 

Suppresslon- 

of evidence .. .. 715 

Surety— 

and principal: admission .. 234 

acknowledgment of debt .. 234n. 

judgment against debtor not bind. 

ing on .. • .. .. 389 

Surroundlns circumstances— 
ambiguous document .. , 775 

evidence of . . . . 554, 605, 607 

Secrecy- 

promise of confession .. 277 

Survey- 

Government map . . 357 , 336 

officer : opinion of dliarf.jialrak 351 

revenue chittah .. 351 

statement on, as to public or gen. 
eral right .. .. 326 

Survey map— 

admissibility of . . 366—357 

admission in .. .. 214 

ns evidence of possession 358 — 360 
as evidence of title .. 359 

certified copy of ,, 357 

chittahs 361—362 

evidential value 01 360 — 36l 

Survey officer— 

proceedings of .. 335 


’ plot. 

Surveyor - 

^ of corporation ; admission by re- 

port of .. .. 226—227 

Survivorship— 1 

presumption .. 720, 731 

System- 

fact showing, or accident 136, 203 


Technical expressions— 

meaning of . . . . 620, 623 

Tels Shana— 

register .. .. ..351 

Telegram- 

presumptions as to .. 207,5739 

proof of, contents of . . • • 569 

Telegraph- 

contents of message .. 642, 64'f 

message by: presumption 542,613 

Telephone- 

communication* by »• 739 

Tenancy- 

proof of .. '■ .. "83 

Tenant Id common- ^ 

admission by •• .,23- 

Tenant- 

and landlord : continuance ofj 
relationship •• •• 

and landlord: encroachment •• <4 

,, „ proof by parol of 

relation 530, 56* 

„ „ ' relationship tonus 

661—064, 683-684 
rent-free land 671—07* 

" . . .. 003 

ejectment .. •• 

enhancement of rent .• •• 

„ “ at the beginning of the 

tenancy ” , • ' 

„ against “ continuance of 
tenaoev" ' 

„ ‘■person claiming _ 

through landlord ” 790 1 

„ person claiming through 

such tenant • • ' 

fractional portion of rent ■■ 

intermediate tenure .. •' 

permanent •• " ,;,(j 

plea of part possession.. " .g,, 

possession of, cannot be (tdiewe 
presumption of permanent 0 

ing .. •• 790 

relation of. with landlord 
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Without rr«}Q<I!ffr- 
i»dtn\«'ion 

fnTnmHnifftlion • 

tnfJininsof • 

WltnesB- 

rcc«»M fiinnnt be eitmin'^5 — W>2 

»<3\oc^le unil 

*tten<J»nce of. j^tocwfure . *38 

«tte«tmp .. 501— Wa 

brilKyf •• • . 

called by Court • • • ®*3 

cillms ^'*** ' • 

cannot be fount! . • 

cited, and not examined, ptcaumo- 
tion .. - 

ebaracte* of •• " 

comr»t«oo uTiting by . . 
competency and compellabil'ty 

„f .. Tgg— fiOO. 838. 8.>0 

conapmng to giro W'e ecjdcoco 3* 

conricted o! enmc . ' ztl 

corroboMtmn of •• 852.83I-M5 

Court cannot refuse toeraratne .. *«- 

ero»s.esamlnaUonof .. " ^ 

ctosa-cxaminatioa of own 

demeanour ot ■ ■ -• ^^*’**'*’*!j 

depoiltion of. public document .. SH 

dlaeased ift body or tntnd . . *«• 

document abown toj inspection 871-872 

drunten ^ 

dumb .. •• •• ^ 

dying or falling ill before crow- 
examination • • • ' 

ecidenco of. or affidavit, ordinarily 
not receivable against party in 
asbsequent ptoceedfnts -• -I- 

exaraination-in-chief of 628, 85l 

examination of. by mistake 855— «58 

„ considered gen- 

erallV .. - 83»-8^5 

exclusion of. from Court-room . . 813 

executor ■■ •• " 

expert not called as : opinion of 411 
freedom from arrest .. 83^^ i 

freedom from poliee-Tcstraint .. mJ 

grounds lor belietvng and disbeliev- 
ing •• •• •• ^ 

’ Riving hearsay should be 8topx>ed 128 
impeacbment of .. 8*3 88* 

incapable of giving evidence .. 328 

incriminating question.. 825—827 
juror. .. 

’ kept ont.tf the way — — 


3VllneM-r«»i4. 

liability of, for failure to give evi- 
dence . . . . . . 824 

matrimonial procccilings S03, 804 

mo»t generally speak only to facts 400 
non-attendance • liability to dam- 

agt-a . . . . . , 840 

not impartial .. .. €77 

not party, production of titlc- 
deeils .. .. ..822 

number of witnesses . . 835 — 837 

opinion of .. .. .. 400 

order of production and examina- 
tion of . . 844, 848— 8G2 

party to civil auit . . 803, 804 

privilego^in Kapect of evidence 

given by ,. ,. 840 

preaomplion as to accuracy of .-i 
record of wbat, said 628 — 52^ 

provisions as to, and examination C28 
question as to credit of 872 — 677 

questions put to, by Judge ' . . 003 

ttcallitig .. 84 1 

rccogmtanco taken from .. 830 

re-examination of .. .. 8C2 

right of accused to have witnew 
examiaed de noso .. 841 

rules as to examioation of .. 78 

sent by police preaunjably under 
restraint .. .. .. 744 

statement of .. llO 

statement by persons who cannot ^ 

be called aa .. 283—539 

atatement of, to police-officer not 
public record .. 351—352 

unworthy of credit ,, .. 885 

I when compelled to answer 872 — 875 

while being examined may bo ask. 
ed whether contract, etc., in 
writing . . . . . . 867 

who u competent to attest .. 6b3 

who may testify .. 800 — 605 

whoso attendance cannot be pro* 

cured without delay or expense 328 
■Word- 

meaning of : judicial notice .. 44 1 

meaning of, used in peculiar 
sense .. 620 — 625 

opinion as to meaning of .. 420 

Workman- 

opinion of .. -• -• 405 

WorW— 

geographical division of 443, 447 

lesson from observation of the 19 
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Paoz. 

tfeage ofTrada— 

evidence of » . . . IBS, 186—187 

requiaiteg of , . ^65 

T7t4erlns— 

counterfeit coin and forged instru- 
ments 187, 188n.. 192» , 191, 195 h., 197 

V. 

Va&ll- 

admission by .. 229 — 230 

cannot disclose professional eom- 

municatwn .. -- 811 

See “ Phadtr." 
functiona of . . 

Value ~ 

opinioa, evidence of . .. 400 

market, or rate . . . • 400 

Variance - 

of docutncne .. B71~-C08 

of document “ as between the 
patties" .. •• 687 

of document ; who may give evi- 
dcBoe .. . 625- 026 

Vendor and Parcbaser- 
estoppel in case of . . . 787 

Verbal Acta- 

meaning of .. . • 145 

View- 

by jury, assessors and niagiattate 822 
Village rlgbts- 

opinton as to .. •• 4J9«. 

Voire IDlre- 

esamination on the . . . 850e 

V-elunteerlBB ESrldence— 

striking out . . . . 849 

W 

Waiver- 

in criminal cases .. .. 131 

of objection to evidence . 850 

of proof • . . . • r 441 

See " Cortwnt , ” *' Canlracl ” 
Wajlb-ul Ars— 

admissibility of entry in 350 — 352 

Ward— 

admission of guardian 230 — 231 

Warnlnff— 

want of, does not inrnJidste con- 
fession •• 278 

Way* warden- 

admission by .. 327 


ViOt, 

Weight- 

due to altered document .. C31 

of evidence of character .. 429 

lo bo given toadraissfoRS and eon- 
fesstons .> •• 218,219 

Wife- 

competency of •• ..807 

communications during marri- 
age 807-809 

cfiect of admissions of, as against 
husband ■ » • • ' • 

examination of, as to non-access.. 704 
Hindu, purchaser from.. -- ^^7 

representation of, as affecting hus- 

W .. .. - 761«. 

Will- 

ambiguity in .. 

.(toUlion of.. .. 

attesting witness rep^tating .. 67b 

bequest m sstisfactioB of debt .. 7 

certified copy of, not public record 
coostiuctioa of •• ^*^'77* 

estoppel from disputing •• 77 

evidence of disposing ig^w 

„ habits of tostftlM .. 624 

. surrounding circuffl* 

" COO, 007 

Hindu emutw •• •’ 

impeaching onus •• **c7gH. ‘ 

inofficious .. •• ’* C7rt 

mierest to contest .. 

latent ambigiuty •• *’ ,1^ 

meaning of due eieemioD 
onus of proving 

presumption of knowledge of con- 
tents .. *“ j , " 

probate proceedings do not 

mine tUfo •• ’g-g 

prorf ,n I«ro •• ..j" 

proof of mark to ' • 

proof of execution of .. •• 

quantum of eridencr to •• 

..bttns 10 '“''^55_25,,3 ;o 

oUl.Ja.nt m r.3«ti.n t. 323 

, rtrtmtnt m, ’«> l" j.j 

oral right *• " 

under see. 13.. •• ' 

void for fraud, coercion. 
tunity .* " 

Withdrawal of witnesses- ^3 

Court directing 



INDM. 


1017 


without prejodlff*- 
•dtni^wTi . - * 

commwnicsUon 
W'RTunpol 
Wltne**- 

aocu«p<l eunnot he fxarrtinNi 
*dvcvcs\e fcnd 


2i:.. 21R— St*' 
ion 


•ttondsnec of. proceJuro • 

«t«e«tine •• • Ml— 503 

briho4 . • . . 8S| 

c^\lcd by Cotul • • 

caUms after clo«e of CMO .. 811 

cannot bo found . • • 

cited, and not examined, ptcaump- 

.ion ’“•* 

cbataclet of • • • • 

comparison of writing by . . MS 

competency and compciJabilily 

of .. 70S-S00. 833. 850 

conspiring to giro false eeidcoco 34 

coneicled of crime . . . 877 

corroboration of . 852.8D1-80.5 

Court cannot refuse to examine . . 812 

cross-examination of . • - 853 

cross.cxaoimatioo of o«n 830—884 

dead •• " ..329 

demeanour of . . • lll.lU. 118 

deposition of. pubfic document . 514 

diseased In body of Wind . . 801 

document shown to : inspection 871—872 
drunken •• •' 

dumb •- •• •' 

dying Of falling iH before cross- 

examination • • - ' 8®'’ 

oxidenco of, or aSidaTif. ordinarily 
not receirsblo against party in 
subsequent proceedings .. 242 

examination-in-chief of 029. 851 

examination of, by mistake 855—856 
„ „ considered gen- 
erally • • " 838—845 

exclusion of, from Court-room - , 843 

executor .. -• '• 

expert not called aa : opinion of ^ 413 
freedom from arrest .. 
freedom from police-restraint .. 839 

grounds for believing and disbeliev- 
ing '• •• 

giving hearsay ahould be stopped 128 
impeachment of .. 882—884 

incapable of giving evidence - • 329 

incriminating question.. 825— 827 

Juror ... .. . •* 

kept out.ot the way .• — 328 


Taox. 

liability of, for failure to give evi- 
dence -• .. 82) 

mattimonia) proerrdings 803, 804 

must generally speak only to facts 400 
non-atlrndanec : liability to dam- 

agrs .. 8<0 

not impartial .. .. 877 

not party, protluctlon of title- 

deeds , , . . . , 822 

number of witnesses .. 835—837 

opinion of .. ,, 400 

order of production and examina- 
tion of . . 844, 848— 8C2 

patty to civd suit . . 803, 804 

privtlego^in reapeci of evidence 

given by .. .. 840 

preaomptioa as to accuracy of 

mord of what, said 528 — 629 

provisions as to, and examination 628 
question as to credit of 872—877 

questions put to. by Judge ’ . . 009 

rceafting .. .. .. 841 

rccognixanco lakes from 839 

re>examuiation of .. .. 8C2 

ligbt of accused to have wltne<a 

exammed de noio .. 641 

rules as to examination of . . 7S 

sent by police presumably under 
restraint .. .. 744 

statement of .. -.110 

statement by persons wbo cannot , 

be called as . . 293 — 339 

statement of, to poUce-oBIcet not 
pubfio record .. 351—352 

unworthy of credit E85 

I when eompelled to answer 872 — 876 

while being examined may be ask- 
ed whether contract, etc., in 
writing .. .. ..867 

who a competent to attest . , 603 

who may testify .. 800 — 803 

whose attendance cannot be pro- 
cured without delay or expense 328 
Word- 

meaning of : judicial notice .. 444 

meaning of, used in peculiar 
sense . . 620—625 

ojMiuon as to meaning of .. 420 

Worlciaan— 

opinioTi of .. .. 405 

World— 

geographical division of 443, 447 

lesson from obaorvation of the _ ig 
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Wrttlos- 

comftsnsoQ of , . 600—609 

ci-o^s-exanjinatioii as to previous 

stateoionts in .. 8G9 — 872 

ovideuce aa to matters in 808-^69 

evidence'given^m . . . . 803 

when esoluaivo evidence .. 78 

when required for af^reements and 
eoawj'aaees .. 665 


Written statemeot— 
adminsioQ in 
not public document 


Zemindar— 
admissioo by 


Z. 


PjGt 

.. 213 

.. 5U 


.. 236 




